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THE  BUSINESS  OF  THE  COURT  OF  SESSION. 

Aftbr  the  Commons  House  of  Parliament,  the  Court  of  Session 
is  certainly  the  best  abused  institution  in  the  kingdom.  Everybody 
that  professes  to  know  anything  about  it,  insists  that  there  is  some- 
lionet  wrong ;  and  the  severest  critics  of  the  existing  system  are 
those  of  the  class  most  interested  in  its  preservation.  For  our 
lawyers  are,  as  Lord  Brougham  has  testified,  men  of  large  and 
liberal  ideas,  friends  to  Law  Reform,  with  a  decided  propensity  for 
seK^mmolation  on  the  altar  of  public  duty.  It  would  be  idle  to 
protest  against  the  prevalence  of  such  an  amiable  weakness  amongst 
some  of  our  professional  brethren ;  and  we  only  advert  to  it  as  illus- 
trative of  that  diversity  in  matters  of  taste,  which  has  become  pro- 
T«i>ial.  We  are  content  to  fall  in  with  the  humour  of  the  time. 
A  legal  functionary,  of  dramatic  celebrity,  begged  that  somebody 
would  have  the  goodness  to  write  him  down  an  ass.  To  oblige  the 
members  of  the  College  of  Justice,  we  are  resolved,  at  whatever 
sacrifice  of  personal  feeling,  to  "  write  down"  that  venerated  incor- 
poration. 

The  business  of  the  Court,  it  is  said,  has  diminished,  is  diminish- 
ing, and  ought  to  be  increased.  This  inversion  of  the  famed  histo- 
rical protest  does  not,  however,  exactly  represent  the  grievance  of 
which  we  have  to  complain.  In  one  view,  the  business  might  even 
be  supposed  to  be  increasing.  For  example,  the  Rolls  of  the  last 
Summer  Session  show  that  a  larger  number  of  Reclaiming  Notes 
were  presented  during  that  term  than  in  any  corresponding  period 
since  the  establishment  of  the  Inner  House  on  its  present  footing. 
During  the  current  Winter  Session,  at  least  70  Reclaiming  Notes 
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aiid  litigated  causes  have  already  been  enrolled  in  the  First  Division 
alone;  and  although  their  Lordships  have  been  working  at  the 
"  irons  "  like  British  tars  in  a  leaky  vessel,  the  influx  of  business 
in  any  given  interval  of  time,  is  equal  to  all  that  the  united  energies 
of  the  Court  can  succeed  in  clearing  away  in  the  same  period.  But 
this  overflow  of  Inner  House  cases  is,  we  are  told,  the  certain  har- 
binger of  ruin  to  the  business  of  the  profession.  The  augmented 
number  of  Reclaiming  Notes  is  simply  an  indication  that  more 
than  the  usual  number  of  cases  have  been  decided  in  the  Outer 
House.  This  again  arises  from  the  circumstance,  that  the  Lords 
Ordinary  have  had  few  new  Records  to  prepare,  and  have  thus 
been  enabled  to  devote  a  large  share  of  their  time  to  the  Debate 
Rolls.  Finally,  the  scanty  supply  of  new  cases  is  said  to  be  attri- 
butable to  the  length  of  the  Inner  House  Rolls.  So  the  argument 
proceeds,  in  a  vicious  circle,  each  grievance  being  at  once  the  cause 
and  the  consequence  of  all  the  rest. 

With  regard  to  the  alleged  diminution  in  the  business  of  the 
Court  of  Session,  we  shall  say  nothing,  as  we  do  not  know  where 
to  find  materials  for  arriving  at  a  correct  opinion.  A  comparison 
of  the  "  Printed  Rolls"  for  the  last  two  years  would,  for  obvious 
reasons,  afibrd  only  the  rudest  approximation  to  the  truth.  Mean- 
while, the  profession  has  been  startled  by  the  announcement,  that  a 
leading  junior  has  been  compelled,  by  pressure  of  civil  practice,  to 
resign  the  lucrative  office  of  advocate-depute.  It  was  rumoured 
some  few  months  since,  that  one  of  the  best  Sheriffships  in  Scotland 
would  probably  be  vacated,  in  consequence  of  the  learned  judge 
being  unable  to  overtake  the  combined  duties  of  Sheriff^  and  leading 
counsel ;  nor  is  there  any  visible  relaxation  of  the  labours  of  others 
who  are  fortunate  enough  to  have  secured  a  prominent  position  in 
tlie  forensic  arena.  If  diminution  there  has  been,  we  should  be 
inclined  to  attribute  it  to  an  unfounded  prejudice  against  the  Court 
of  Session,  rather  than  to  any  real  superiority  in  the  Sheriff'  Courts, 
either  as  regards  efficiency  or  celerity.  In  a  comparative  question, 
it  would  not  be  fair  to  call  the  Court  of  Session  a  dilatory  Court ; 
and  with  the  prospect  of  an  advocation  before  him,  the  Sheriff* 
Court  is  about  the  last  tribunal  a  suitor  would  choose  for  the  ad- 
judication of  any  matter  requiring  despatch. 

The  state  of  the  Inner  House  Rolls  is,  however,  a  different  and 
a  more  serious  question  ;  for,  whether  logically  demonstrable  or  not, 
certain  it  is  that  the  Rolls  of  the  First  Division  have  arrived  at  the 
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position  of  being  permanently  twelve  months  in  arrear.  Of  course 
there  are  flactaations.  At  present  the  tendency  is^  as  we  have 
hinted,  towards  reduction  ;  the  Court  having  in  fact  already  heard 
and  determined  the  causes  enrolled  the  first  week  after  the  last 
Jfnaary  sittings.  This  yearly  arrear  is  a  debt  inherited  from  a 
reiy  remote  period ;  and  experience  has  proved  the  utter  futility 
and  hopelessness  of  all  attempts  at  reducing  it,  based  on  adher- 
ence to  the  existing  system.  The  operations  of  the  Chancellor  of  the 
Exchequer,  when,  at  the  close  of  a  successful  financial  year,  he 
transfers  half  a  million  to  the  account  of  the  Commissioners  for  the 
National  Debt,  is  a  fair  parallel  to  the  arithmetical  transformations 
that  take  place  in  the  Rolls  of  the  First  Division.  ': 

The  plan  of  a  Third  Division,  formerly  suggested  in  this  Journal, 
has  been  much  canvassed  of  late ;  and  so  far  as  we  can  learn,  public 
opinion,  both  in  and  out  of  the  profession,  is  favourable  to  the  scheme. 
The  only  substantial  objection  is,  that  it  would  do  away  with  the  per- 
manent liords  Ordinary ;  but  this  diflSculty  would  be  obviated  by 
enabling  one  Judge  fix)m  each  Division  to  sit  at  Chambers  (as  in 
the  English  Courts),  or  in  the  Outer  House,  for  the  preparation  of 
records  and  hearing  of  motions.  This  merely  formal  business  could 
easily  be  got  over  before  eleven  o'clock ;  and  the  question  would  then 
remain,  whether  it  were  more  advisable  to  have  all  debates  heard 
in  the  first  instance  before  the  four  Judges,  or  to  continue  the  pre- 
sent system  of  a  rehearsal  (for  it  is  nothing  more)  before  a  Judge 
in  the  Outer  House ;  in  which  case  the  number  of  Judges  for  each 
of  the  three  Divisions  would  be  reduced  to  three.  For  our  part, 
we  have  never  happened  to  meet  with  any  one  who  has  been  able 
to  discover  the  slightest  utility  in  the  Outer  House  system.  The 
Wd  Ordinary's  decision  is  invariably  taken  to  review  at  all  com- 
petent stages ;  finality  is  an  idea  as  completely  out  of  date  in  the 
Parliament  House  as  it  is  in  political  circles.  How  completely  an 
Outer  House  judgment  is  considered  to  be  a  matter  of  form,  is  obvious 
from  a  practice  notoriously  on  the  increase  amongst  leading  seniors, 
of  systematically  absenting  themselves  from  the  Outer  House  bars. 
If  there  is  room  for  a  great  display,  or  if  the  bar  is  vacant  after 
eleven,  and  no  chance  of  an  Inner  House  debate  coming  on,  these 
magnates  may  perhaps  be  induced  to  tender  their  assistance  to  the 
Lord  Ordinary.  But  as  for  coming  up  at  nine — really,  there  is  no 
use  for  it  It's  only  retarding  the  business  of  the  Court;  and  after. 
aJ],  the  battle  must  be  lost  or  won  in  the  Division. 
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Is  it  necessary,  however,  to  go  on  in  the  present  routine  until 
Parliament  can  be  induced  to  sanction  so  important  a  change  in  the 
constitution  of  the  Court  as  that  which  we  have  suggested  1  We 
apprehend  not.  There  are  at  least  three  ways  and  means  of  gaining 
additional  time  in  the  Divisions ;  and  each  and  all  of  these  means  are 
within  the  powers  of  the  Court  itself. 

(1.)  One  very  obvious  resource  is  that  of  transferring  more  causes 
to  the  Second  Division  Roll.  We  are  aware  that  their  Lordships  of 
the  Second  Division  will  have  considerable  difficulty  in  preventing 
the  accumulation  of  arrears  in  their  own  Court.  But  even  if  they 
should  be  unable  for  the  fixture  to  reduce  the  roll  of  arrears  handed 
over  to  them  by  a  single  case,  it  would  at  least  be  a  gain  to  the 
suitor  to  have  ofdy  six  months  to  wait  for  a  decision  instead  of 
twelve— an  indirect  effect  of  the  transference  which,  we  venture  to 
hope,  will  not  be  overlooked  by  those  who  have  the  management  of 
this  matter. 

(2.)  The  meeting  of  the  Court  might  be  fixed  for  ten  o'clock. 
The  present  hour  of  assembling  is  regulated  by  the  Tlst  section  of 
the  Act  of  Sederunt,  11th  July  1828 ;  and  it  was  altered  to  eleven 
in  order,  as  is  stated,  '^  to  give  more  time  for  counsel  to  attend  the 
Lords  Ordinary,  in  preparing  causes  in  the  Outer  House.*'  We 
scarcely  think  that  even  the  firmest  supporters  of  the  present  system 
will  say  that  the  object  of  this  enactment  has  been  attained ;  since,  in 
point  of  fact,  those  counsel  whose  services  are  most  in  demand  for 
Inner  House  practice  are  more  likely  to  be  found  at  the  Ordinary's 
bar  after  eleven  than  before  it.  On  the  other  hand,  the  attendance 
at  so  early  an  hour  as  nine  o'clock  is  felt  to  be  irksome  by  all  parties ; 
and  to  junior  practising  advocates,  who  cannot  afford  to  shirk  Outer 
House  duty,  tlie  hardship  is  great  of  being  compelled  to  sit  out  two 
sets  of  Judges.  Very  little  business  is  actually  transacted  before 
ten  o'clock ;  and  we  cannot  see  that  any  serious  inconvenience  would 
result  from  causing  both  the  Outer  and  Liner  House  Courts  to  meet 
at  ten.  Even  if  the  number  of  hours  devoted  to  the  business  of  the 
latter  were  no  greater  than  at  present,  we  are  satisfied  that  more 
business  would  be  got  through  by  meeting  earlier  in  the  day,  when 
counsel  were  not  exhausted  by  a  long  attendance. 

(3.)  The  last  and  the  most  effectual  method  of  curtailing  the  rolls 
is  by  holding  extra  sittings  in  vacation.  At  a  time  when  a  seat  on 
the  bench  of  the  Second  Division  was  almost  a  sinecure,  we 
need  not  wonder  if  the  Judges  of  the  First  showed  a  reluctance 
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to  tax  their  holidays  for  the  benefit  of  their  less  popular  brethren. 
Now  that  both  Divisions  can  be  obliged  to  pull  fair,  there  is 
really  no  excuse  for  neglecting  the  duty  intended  by  ParUament 
to  be  imposed,  of  sitting  till  all  arrears  are  cleared  off.  The 
wonfa  of  the  statute  (2  and  3  Vict.,  c.  36.,  sec.  10)  are  yery 
positive  and  precise: — ^^It  shall  be  lawful  for  the  said  Court  of 
Session,  and  they  are  hereby  authorised  and  empowered,  if  there 
Ml  be  arrear  of  business  in  the  said  Court,  or  as  the  state  of 
business  otherwise  may  require,"  to  extend  the  sittings  to  any  period 
not  eiLceeding  two  months  in  each  year.  A  fortnight  in  spring, 
tod  six  weeks  o£P  the  long  vacation,  would  still  leave  an  abundance 
oftioQefor  relaxation.  When  it  is  considered  that  the  Act  which 
contains  this  injunction  also  provides  for  increasing  the  salaries  of 
the  Judges  from  L.2000  to  L.3000,  it  must  be  allowed  that  those 
learoed  personages  have  received  a  handsome  equivalent  for  this 
new  duty,  which  they  have  hitherto  failed  to  perform.  It  must 
not  be  supposed,  however,  that  the  matter  is  left  entirely  in  the 
option  of  the  Judges.  Everybody  now-a-days  is  calling  upon  the 
Lord  Advocate  to  introduce  a  bill  for  extending  the  sessions,  though 
die  Advocate  has  already  obtained  from  Parliament  all  the  autho- 
rity requisite  for  that  purpose.  Lord  Butherfurd,  the  author  of  the 
enactment  in  question,  himself  constitutionally  indolent,  had  the 
acuteness  to  perceive  that  in  matters  of  this  sort  Judges  were  but 
fallible  men,  and  accordingly  the  next  section  was  made  to  provide 
an  effectual  remedy  :— 

Sect.  11.  "  It  shall  be  lawftd  for  Her  Majesty,  Her  Heirs,  and 
Successors,  with  the  consent  of  Her  Privy  Council,  from  time  to 
time  to  order  and  direct  the  Extension  of  the  Duration  of  the  Sit- 
tings of  the  said  Court,  or  either  of  the  Divisions  thereof,  or  all  or 
any  of  the  Lords  Ordinary,  and  to  alter  and  limit  such  Extension 
to  such  and  the  like  Duration,  and  in  such  and  the  like  manner,  as 
the  Judges  of  the  said  Court  are  herein-before  authorised  to  alter 
the  Sittings  thereof." 

Here  is  a  remedy  made  to  our  hand.  Nobody  can  doubt  that  it 
is  the  duty  of  the  Court  to  hold  extra  sittings,  as  is  done  in  England 
every  term.  Let  the  Court  exercise  the  necessary  self-denial,  and 
make  a  merit  of  working  off  these  arrears.  If  not,  we  call  upon 
the  Government,  by  an  Order  in  Council,  to  make  the  sittings  of 
the  Court  commensurate  with  the  business  of  the  country. 
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The  recent  decision  of  the  Second  Division  of  the  Court  in  the 
notorious  case  of  Joel  v.  Gill  (pronounced  on  the  23d  of  November 
last),  will  hardly  tend  to  reassure  the  minds  of  English  creditors, 
already  sufficiently  disquieted  by  the  course  pursued  last  June  in 
reversmg  Lord  Kinloch's  first  interlocutor,  it  will  be  remembered 
that,  at  the  advising  in  summer,  the  Second  Division  unanimously 
held,  that  when  an  Enfflishman  by  birth,  residence,  and  profession, 
comes  to  Scotland  for  the  avowee!  purpose  of  taking  advantage  of 
the  Scotch  Bankruptcy  Law,  he  may,  by  forty  days'  residence  in 
Scotland,  become  "  subject  to  the  jurisdiction  of  the  Supreme 
Court"  of  that  countiy,  and  thus  be  enabled  to  obtain  a  seauestra- 
tion.  The  possible  inexpediency  of  a  rule  by  which  an  insolvent  is 
allowed  to  choose  his  own  forum,  and  thus  to  subject  his  creditors 
to  the  Court  of  his  selection,  perhaps  securing  to  hunself  immunities 
and  privileges  which  he  might  not  otherwise  have  obtained,  was 
fully  admitted  by  the  Court ;  but  they  held  that  they  were  bound  to 
follow  the  injunctions  of  the  statute,  and  to  disregard  all  considera- 
tions of  equity  and  expediency.  "  Subject  to  the  jurisdiction  of  the 
Supreme  Court  of  Scotland"  must  (according  to  this  decision) 
simply  mean  subject  to  it  for  the  time  ;  the  true  foundation  of  civil 
jurisdiction  in  personam  is  domicile,  and  domicile,  in  this  sense,  just 
means  residence  for  the  time.  The  term  of  residence  sufficient  to 
confer  jurisdiction  is  fixed  by  the  law  of  each  country  as  a  matter 
of  practice ;  in  Scotland  it  has  been  fixed  at  forty  days :  hence  it  is 
argued,  a  residence  in  Scotland  for  forty  days  is  sufficient  to  entitle 
an  Englishman  to  obtain  a  sequestration. 

The  interlocutor  of  November  is  a  legitimate  corollary  from  the 
principle  laid  down  of  a  rigid  construction  of  the  statutory  require- 
ments. We  must  premise,  that  after  the  question  of  jurisdiction  had 
been  settled,  the  case  went  back  to  the  Outer  House,  that  parties 
might  bo  heard  on  the  other  grounds  for  recalling  the  sequestration. 
The  argument  maintained  on  behalf  of  the  petitioner  for  recall  (Mr 
Joel)  was  that  the  designation  of  the  bankrupt  was  in  itself  so 
inaccurate,  defective,  and  insufficient,  as  to  come  short  of  the  requi- 
sites of  the  Act.  The  Lord  Ordinary  (Jerviswoode)  held,  that 
while  it  was  important  in  a  petition  for  sequestration  that  a  sufficient 
designation  should  be  given,  it  was  not  less  important  that  a 
sequestration  should  not  be  recalled  on  slight  grounds.  The  desig- 
nation complained  of  was  "  William  Gill,  sometime  residing  at  Park 
Villas,  Ricnmond,  in  the  county  of  Surrey,  and  lately  residing  at 
Tobermory,  in  the  Island  of  Mull."  To  this  it  was  objected,  that 
there  ought  to  have  been  a  statement  that  he  was  a  barrister-at-law, 
and  had  a  house  at  Bayswater.  The  Lord  Ordinary,  on  the  whole, 
considered  that,  in  the  absence  of  any  express  enactment  on  the 
point,  the  imperfection  in  the  designation  of  the  bankrupt  was  not 
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of  80  flagrant  a  character  as  to  warrant  the  recall  of  the  sequestra- 
tion. 

The  interlocutor  of  Lord  Jerviswoode  has  been  affirmed  by  a 
majority  of  the  Court,  consisting  of  the  Lord  Justice-Clerk  and 
Lord  Cowan.  Lord  Benholme  dissented,  and  Lord  Wood  was 
afaent.  The  most  striking  feature  iti  the  opinions  of  the  majority 
k  the  strictness  of  the  doctrine  laid  down  by  the  Lord  Justice-Clerk 
on  the  subject  of  designation.  His  Lordship  holds  that  the  proper 
designation  of  any  man  is  a  statement  of  his  present  occupation  and 
residence ;  that  if  he  has  no  occupation,  his  present  residence  only  is 
reqaired ;  that  the  fitness  of  the  designation  does  not  depend  upon 
the  length  of  time  during  which  it  may  have  applied  to  the  person 
designed ;  and  that  although,  in  such  cases,  it  may  be  reasonable 
for  a  party  coming  from  another  place  to  state  his  former  residence 
and  former  profession,  this  is  not  on  proper  legal  principles  a  part 
of  his  designation  at  all,  but  is  rather  a  history  of  the  indivicluah 
Tried  by  this  standard,  the  'designation  in  question  is  redundant 
to  a  fkoit.  It  would  have  been  enough  had  it  simply  consisted  of 
the  words,  "  William  Gill,  residing  at  Tobermory." 

So  far,  then,  it  appears  that  what  we  shall  call  the  orthodox  designa- 
tion of  a  bankrupt  may  be  simply  nugatory ;  for  it  is  conceded  that 
the  addition,  "  residing  at  Tobermory  "  does  not  strengthen  the  pre- 
sumption (whatever  that  may  be)  arising  from  the  insertion  in  Her 
Majesty's  Gazette  of  a  notice,  to  which  is  prefixed  in  small  capitals 
the  patronymic  of  "  Gill."  But  it  seems  it  is  not  enough  for  the 
President  of  the  Second  Division  that  the  notice  shall  withhold 
information  from  the  creditor ;  it  is  necessary  that  it  should  posi- 
tively mislead  him.  Aiming  still  at  an  ideal  standard  of  excellence 
and  nobly  regardless  of  the  consequences,  the  Lord  Justice-Clerk 
suggests  to  fraudulent  bankrupts  an  extremely  ingenious  mode  of 
concealing  their  identity,  by  which  creditors  may  be  put  utterly  at 
&alt,  and  detection  rendered  impossible.  All  that  Mr  Wilham 
Gill  (or  it  may  be,  William  Brown)  is  required  to  do,  is  to  buy,  on 
his  arrival  in  Mull,  "  a  few  pounds  of  tea  and  sugar."  If  he  trades 
with  these  during  his  forty  days'  residence  in  3ie  island,  he  may, 
fortified  with  the  opinion  of  the  second  personage  in  Scotland,  pre- 
sent a  petition  for  sequestration,  designing  himself  "  William  Brown, 
grocer  in  Tobermory."  With  such  a  designation,  and  with  such 
backing,  he  may  defy  all  the  creditors  in  the  kingdom. 

Among  the  eccentricities  of  judicial  opinion  that  have  lately  come 
under  our  notice,  this  "  tea  and  sugar  "  theory  is  decidedly  the  most 
entertaining.  Scotchmen  (unless  ttiere  are  any  imprudent  enough 
to  lend  their  money,  on  personal  security,  to  members  of  the  English 
bar)  can  afford  to  smile  at  this  whimsical  proposal,  which  ought 
certainly  to  find  a  place  in  any  new  edition  of  the  play  of  "  Used 
fp."  Charles  Matthews,  as  "  The  Grocer  of  Tobermory,"  would 
be  sure  to  draw  crowds  at  the  Adelphi ;  and  we  do  not  think  the 
public  will   ever   appreciate  the  Justice's  saccharine  hypothesis, 
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until  it  IB  brought  before  them  in  two  acts^  and  under  the  patron- 
age of  that  distinguished  comedian. 

It  is  not  surprising  that  this  new  mode  of  whitewashing  should 
be  held  in  especial  favour  amongst  "  gentlemen  in  embarrassed  cir- 
cumstances." A  similar  case  was  lately  brought  before  the  First 
Division,  in  which  the  bankrupt  had  taken  a  still  more  effectual 
means  of  preventing  unpleasant  opposition,  by  procuring  an  inter- 
locutor appointing  intimation  to  be  made  in  the  London  Gazette  on 
the  day  immediately  preceding  the  one  fixed  for  the  first  meeting  of 
his  creditors.  This  was  really  too  absurd;  and,  accordingly,  his 
counsel  did  not  oppose  the  recall  of  the  interlocutor.  In  this  case 
(Seq.  of  Edward  Fox)  Lord  Ivory  expressed  his  regret  that  the 
Second  Division  had  not  consulted  the  other  Judges  with  reference 
to  the  decision  of  the  Tobermory  case.  The  state  of  the  law  in  this 
particular  has  also,  we  observe,  elicited  some  severe  observations  from 
^aron  Martin,  at  the  Liverpool  Assizes.  English  and  'Scotch 
creditors  are  equally  liable  to  be  otitwitted.  bay  that  Thomas 
Smith,  stockbroker  in  Glasgow,  falls  into  difficulties ;  if  he  can  only 
succeed  in  escaping  untraced  to  some  remote  locality,  where  bank- 
ruptcy examinations  are  not  reported,  his  creditors  are  not  very 
likely  (unless  with  the  aid  of  clairvoyance)  to  discover  that  their 
Thomas  is  the  same  who  figures  in  the  Gazette  as  ''  Thomas  Smith, 
fish-dealer  at  Wick,"  or,  it  may  be,  "  Thomas  Smith,  pedlar,  residing 
at  Kirkwall."  With  all  respect  to  the  opinion  of  the  Lord  J  ustice- 
Clerk,  we  cannot  but  think  that  there  is  much  weight  in  the  argn- 
ment  of  Lord  Benholme  : — "  When  I  seek  to  know  what  a  desig- 
nation ought  to  be,  I  look  at  the  purpose  of  it.  A  designation  is 
required  for  various  purposes  in  law ;  the  designation  sufficient  in 
one  case  may  not  oe  sufficient  in  another.  Thus,  in  a  criminal 
case,  the  designation  of  a  witness  must  be  such  as  to  enable  the 
accused  to  find  him ;  in  a  deed,  the  profession  of  the  witness  is  of 
importance.  A  designation  depends  upon  the  object  the  law  has 
in  view  in  requiring  it.  It  must  be  such  as  to  convey  information 
to  the  parties  to  whom  it  is  intended  to  do  so.  The  object  of  the 
statute  in  requiring  a  designation  in  a  petition  for  sequestration,  is 
not  to  enable  a  creditor,  after  a  long  inauiry,  to  find  out  his  debtor, 
but  to  call  his  attention  at  once ;  ana  if  there  are  things  which 
would  attract  his  attention,  the  suppression  of  them  deceives  the 
creditors." 

We  cannot  help  thinking  that  this  is  the  more  rational  view  of 
the  question.  A  designation  in  which  the  leading  features  of  a 
man's  life,  his  chief  occupation^  and  ordinary  place  of  abode,  are 
omitted,  and  nothing  is  given  but  the  locality  of  the  inn  or  lodgings 
in  which  he  is  hiding  in  some  outlying  village — or  where,  as  the 
Lord  Justice-Clerk  suggests,  he  is  described  by  the  name  of  soine 
trade  which  he  has  adopted,  in  reality  for  purposes  of  deception — is, 
we  confidently  submit,  a  felse  designation,  inasmuch  as  it  includes, 
if  not  a  direct  falsehood,  at  any  rate  a  euppreseio  veru     In  the 
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recent  English  case  of  Perrins  v.  the  Marine  atid  General  TVaveUers* 
hmrance  Company  (11  Nov.  1859),  where  it  was  held,  by  a 
majority  of  the  Court  of  Queen's  Bench,  that  an  ironmonger  in 
Binniocrham  had  not  forfeited  a  policy  by  describing  himself  in  the 
proposiJs  for  insurance  as  ^^  Esquire  of  Saltley  Hall,"  Chief  Justice 
Cockbum  held  that  that  description  was  false,  inasmuch  as  there 
was  a  sappression  of  the  truth ;  and  the  opinion  even  of  the  majority 
was  based  on  the  &ct  that,  in  the  case  under  consideration,  the  con- 
cealment was  in  a  matter  (|uite  immaterial.  We  need  hardly 
remark  that  the  concealment,  in  a  petition  for  sequestration,  of  the 
petitioDer^s  real  occupation  and  lifelong  residence,  is  a  concealment 
in  a  matter  very  material  indeed.  The  whole  question  is,  whether 
the  commands  of  the  statute  are  fulfilled  by  the  use  of  a  colourable 
designation  apparentlv  true,  but  in  reality  a  sham  and  a  lie. 

Smoe,  however,  this  interpretation  of  the  statute  has  now  been 
filed  as  the  law,  the  next  question  is,  How  is  this  flagrant  evil  to 
be  remedied?  If  the  true  meaning  of  the  Act  is  what  it  has  been 
Jield  to  be,  the  statute  is  obviously  defective,  and  must  be  altered. 
It  seems  as  if  the  Lord  Justice-Clerk,  in  la3n[ng  down  the  law  so 
veiT  broadly,  and  almost  going  out  of  his  way  to  make  matters 
worse,  was  endeavouring  to  show  the  necessity  that  exists  for  an 
amendment  of  the  Act.  This  amendment  should  be  effected  on 
two  points.  In  the  first  place,  insolvents  should  be  made  to  take 
the  benefit  of  the  law  within  the  jurisdiction  where  reside  the 
majority  of  their  creditors  in  number  and  value.    In  the  second 

£1^,  m  justice  to  creditors,  Scotch  as  well  as  English,  it  should 
e  enacted,  that  when  a  bankrupt  petitions  for  sequestration,  he 
is  to  state  in  his  designation  the  profession  and  residence  by  which 
he  is  generally  and  best  known.  The  designation,  in  fact,  ought 
to  be  that  under  which  he  has  incurred  the  debts,  fix)m  which, 
through  the  sequestration,  he  seeks  to  get  himself  absolved. 
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^  the  twentieth  year  of  the  reign  of  George  11.,  it  was  enacted  that 
^adyocations  in  causes  not  exceeding  the  value  of  L.12  sterling" 
diould  no  longer  be  competent.  The  question  thus  raised.  How  is 
the  value  of  a  cause  to  be  ascertained  ?  has  perplexed  lawyers  from 
that  day  to  this.  The  Sheriff  Court  Act,  16  &  17  Vict.,  c.  80,  in 
providing  that  it  shall  not  be  competent  to  remove  fi:om  a  Sheriff 
Court,  or  bring  under  review  of  the  Court  of  Session,  "  any  cause 
^^  exceeding  tne  value  of  twenty-five  pounds  sterling,"  has  left  the 
^tiestion  precisely  where  it  found  it.  The  solution  of  the  problem 
has  been  reserved  for  time  and  the  Court  of  Session.  The  wonder 
isf  how  the  former  should  have  done  so  little,  and  left  so  many  points 
to  be  settled  by  the  latter  in  recent  years.     Such  questions  as  the 
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following  have  been  raised — though  not  for  the  first  time — and  with 
difficulty  settled,  within  the  last  year  or  two.  Is  the  summons  or 
the  Sheriff's  decree  to  be  taken  as  the  test  of  value  t  Is  the  snm 
claimed,  or  the  sum  disputed,  to  be  considwed  ?  Is  interest  to  be 
taken  into  account  ?     Are  expenses  ? 

In  the  present  article  it  is  proposed,  1st,  To  state  the  principles 
which  seem  to  have  been  at  last  settled ;  and  2d,  To  show  now 
these  principles  have  been  applied  in  various  recent  cases. 

1.  The  general  principle  is,  that  the  Supreme  Courts  have  juris- 
diction where  it  is  not  expressly  excluded. 

2.  From  this  principle  it  follows  that  any  cause  may  be  advocated 
unles8  it  is  clear  that  tiie  value  does  not  exceed  L.25. 

3.  In  determining  the  value  of  a  cause,  the  nature  and  extent  of 
the  demand  made  in  the  summons  is  the  test. 

4.  Expenses  of  process  are  not  to  be  taken  into  account  in  esti- 
mating tne  value  or  a  cause. 

These  principles  were  recognised  and  applied  in  the  following 
cases : — 

In  Hopkirk  v.  TFtfoon,  21  Dec.  1855  (18  D.  299),  it  was  decided 
that  expenses  of  process  are  to  be  excluded  from  consideration  in 
judging  of  the  value  of  an  action.  This  decision  proceeded  on  the 
ground  that  expenses  are  extrinsic  and  incidental,  and  form  no  part 
of  the  subject-matter  of  the  action.  It  does  not  therefore  affect  the 
question,  whether  they  are  concluded  for  in  the  summons  or  not. 

In  the  case  MitcheUv.  Murray^  10  March  1855  (17  D.  682),  the 
summons  concluded  for  the  sum  of  L.22,  3s.  6d.  (deducting  there- 
irom  L.3  paid  to  account),  with  the  legal  interest  since  the  same 
became  due,  and  in  time  coming  till  payment.  On  the  12  May  1854, 
the  Sheriff  decerned  for  the  balance  of  L.18,  Is.,  with  legal  interest 
thereof  from  10  May  1836 — these  together  amounting  to  upwards 
of  L.30.  The  defender  brought  an  advocation,  and  the  pursuers 
objected  to  its  competency.  Ihe  Court  was  divided  in  opinion,  but 
the  majority  of  the  judges  held  that  the  advocation  was  competent. 
Several  of  those  in  the  majority  based  their  opinion  on  the  view  that 
the  value  of  the  cause  was  to  be  judged  of  by  the  Sheriff's  decemi- 
ture,  while  those  who  dissented  aid  so  on  the  ground  that  the  sum- 
mons was  to  be  looked  to  only.  The  view  held  by  the  remaining 
judges  who  voted  in  the  majority,  is  that  which  may  now  be  con- 
sidered to  be  the  sound  one.  It  is  very  distinctly  laid  down  by  Lord 
Ivory  in  the  subsequent  case  of  Wilson  v.  Wallace  and  Connell  (6 
March  1858,  20  D.  764).  His  Lordship  said,  "Now  the  two  cases 
of  Mitchell  V.  Murray  and  Hopkirk  v.  Wilson  are  perfectly  reconcile- 
able  with  each  other,  and  with  the  case  of  Robertson.  The  principle 
on  which  they  are  so  is  subtle,  but  quite  consistent  with  itself.  It  is 
this,  that  the  conclusions  of  the  action  are  the  measure  of  the  compe- 
tency of  advocation,  but  that  these  conclusions  include  prospective 
claims  just  as  much  as  the  present  claim  for  the  debt  concluded  for. 
Thus,  where  an  action  concludes  for  L.25,  it  is  incompetent  to  advo- 
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cate  it,  because  the  valae  does  not  exceed  L.25,  and  the  incompetency 
remains,  whatever  may  afterwards  accrue  in  the  shape  of  interest ;  for 
if  that  interest  is  not  included  in  the  conclusions  of  the  original 
acdiiD,  a  separate  and  supplementary  action  must  be  raised  to  entitle 
tbc  jwffty  to  recover  it.  But  if  the  conclusions  of  the  original  action 
be  not  exclusively  confined  to  L.25,  but  comprehend  also  interest, 
be  it  only  firom  the  date  of  citation,  then  the  nature  of  that  conclu- 
sion is  such  that  advocation  shall  be  competent,  because  it  is  not  a 
conclusion  limited  to  L.25.  It  is  a  conclusion  for  a  sum  of  L.25, 
to  which,  if  a  farthing  be  added,  the  rubicon  is  passed.  There  must 
be  something  more  than  L.25,  if  the  conclusion  is  given  effect  to, 
however  trifling.  Just  as  in  the  case  of  an  action  brought  for  the 
alimeDt  of  a  natural  child,  all  that  is  presently  due  may  be  perhaps 
onl?  two  years'  aliment  of  L.9.  But  if  the  action  is  brought  not 
only  for  these  past  arrears,  but  for  future  aliment,  as  it  shall  become 
dofiy  decree  after  decree  may  be  obtained  for  that  ftiture  aliment ; 
sod  so,  where  a  debt  payable  by  instalments  is  concluded  for,  or 
ib-daties,  or  rent,  the  term  of  payment  being  first  come  and  bygone, 
the  value  of  the  cause  comprehended  under  these  conclusions  is 
larger  in  all  such  cases  than  the  actual  money  value  for  which  the 
action  was  brought,  inasmuch  as  the  conclusions  include,  over  and 
above  that  present  payment,  something  prospective ;  and  the  same 
principle  wnich  fixes  the  first  term's  liability,  necessarily  fixes  all 
fiitnre  terms  of  liability,  and  therefore  the  action  is  held  to  be  not 
for  the  one  term's  pavment,  but  for  the  whole.  Therefore,  where 
the  conclusions  incluae  interest,  that  is  to  be  estimated  in  deter* 
mining  the  competency  of  the  advocation." 

The  decision  in  WiUon  v.  Wallace  and  Connell  was  in  harmony 
with  these  principles.  The  peculiarity  of  that  case  was  this,  that 
the  defenders  in  the  action  at  once  admitted  their  liability  for  L.26, 
and,  befi>re  any  of  that  procedure  upon  which  the  judgment  of  the 
Sheriff  came  ultimately  to  be  pronounced,  thev  consigned  and  the 
porsoer  uplifted  that  L.26,  leaving  L.5,  4s.  3a.  as  the  one  subject- 
matter  in  dispute  between  the  parties.  The  Court  held  that  the 
value  of  the  cause  was  to  be  judged  of  by  the  conclusions  of  the 
lunmons,  and  that  the  advocation  was  competent.  Lord  Curriehill 
dissented  fi»m  this  view  and  from  the  judgment.  The  equity  of 
the  rule  so  settled  is  well  shown  by  the  Lord  President  in  a  single 
sentence  :  ^'  Parties  had  joined  issue  in  a  cause  which  might  com- 
petently be  submitted  to  the  Supreme  Court  eventually,  and  the 
defender  could  not,  by  paying  a  portion  of  the  sum  concluded  for, 
deprive  the  pursuer  of  the  right — ^which  he  had  from  the  nature  of^ 
the  cause  itself — of  getting  the  judgment  of  the  Supreme  Court 
upon  it." 

This  principle  was  still  more  strikingly  illustrated  in  the  case  of 
Robertson  y.  Wilson,  3  March  1857,  where  a  process  of  interdict 
was  allowed  to  be  advocated  long  after  the  question  at  issue  had  been 
ettled,  said  Uie  sole  remaining  mterest  was  the  right  to  expenses. 
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In  the  case  IngHs  v.  Smith,  17  May  1859,  21  D.  461,  the  con- 
clusion in  the  summons  was  that  the  defenders  ought  to  be  decerned 
to  pay  to  the  pursuer  the  sum  of  L.92,  2s.y  which  sum  it  states  that 
the  defenders  have  failed  to  pay,  ^^  but  deducting  always  from  said 
sum  of  L.92,  2s.  the  sum  of  L.57,  19s.  ll^d.,  being  the  amount  of 
an  account  for  clothes  purchased  by  the  pursuer  from  the  defenders 
on  or  about  the  4th  day  of  April  1856,  conform  to  account  and 
statement  annexed  hereto,  leaving  a  balance  due  to  the  pursuer  of 
L.34,  2s.  O^d.  sterling,  which  is  nereby  restricted  to  the  sum  of 
L.25,  with  expenses.     The  pursuer,  in  objecting  to  an  advocation, 
maintained  that,  having  given  credit  for  the  sum  of  L.57, 19s.  ll^d., 
he  was  only  entitled  to  sue  for  the  balance  due,  and  that  all  that 
was  at  issue  between  the  parties  was  that  balance  which  was  re- 
stricted to  L.25.     The  Lord  Justice-Clerk  observed :  **  A  Sheriff 
Court  cause  may  be  of  very  great  value  and  importance,  although 
no  sum  whatever  is  concluded  for,  or  though  the  sum  concluded 
for  be  of  trifling  amount.     The  true  point,  therefore,  to  be  con- 
sidered is,  what  is  the  interest  which  the  parties  have  in  the  cause ; 
in  other  words,  what  difference  will  it  make  to  them  how  tlie  cause 
is  decided  ?     Adopting  that  view  of  the  construction  of  the  statute, 
this  can  present  no  difficulty.    It  is  impossible  to  read  the  con- 
clusions without  perceiving  that  the  effect  of  a  decree  in  favour  of 
the  pursuer,  in  tne  terms  in  which  it  is  sought,  would  be  to  ex- 
tinguish a  debt  due  by  him  of  L.57, 19s.  ll^d.,  and  also  to  give  him 
a  decree  for  L.25 ;  and  therefore  it  is  plain  that  the  value  of  the 
cause  is  L.25,  plus  L.57,  19s.  11^." 

It  appears  to  be  still  an  open  question  whether  an  action  adfac- 
turn  prcestandum  can  be  advocated  when  the  value  is  obviously 
under  L.25.  If  the  value  is  doubtful,  it  is  clear  that  it  may  be 
advocated.  In  Cameron  v.  Smith  (24  Feb.  1857,  19  D.  517), 
the  pursuer,  the  seller  of  two  cows,  raised  an  action  against  the 
defender,  who  had  got  possession  of  them  from  the  buyer,  conclud- 
ing to  have  him  "  ordained  to  re-deliver  to  the  pursuer,  in  the  like 
good  order  and  condition  as  when  they  were  removed,  two  cows, 
the  property  of  the  pursuer ;  or  otherwise  to  make  payment  to  the 
pursuer  of  the  sum  of  L.15,  6s.  sterling  being  the  price  of  the  said 
cows,  with  the  legal  interest  thereof."  The  Sheriff  decerned  against 
the  defenders  for  the  sum  of  L.15,  6s.  The  pursuer  objected  to 
the  competency  of  an  advocation  brought  by  the  defender.  On 
the  case  coming  before  the  Inner  House,  the  late  Lord  Justice- 
Clerk  (Hope)  observed :  "  If  the  defender  incurred  any  liability  to 
the  pursuer,  he  became  liable  for  the  price  of  these  cattle  and 
nothmg  more.  The  conclusion,  therefore,  for  delivery  of  the  cattle 
was  not  the  real  and  substantial  conclusion.  The  conclusion  for 
money  is  the  real  ground  of  action,  and  it  is  not  to  be  overcome,  or 
its  consequences  overruled,  by  throwing  in  an  alternative  conclusion 
for  delivery  of  the  subjects." 

"  I  wish  to  reserve,  as  not  arising  in  this  case,  my  opinion  on  the 
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question,  whether,  where  decree  is  given  for  delivery  only,  advoca- 
tion might  not  be  competent.  But,  also,  I  will  not  say  that  because 
the  petitionei^s  conclusion  is  for  a  small  sum  of  money,  the  con- 
cluaon  adfactmn  prcesiandum^  where  there  is  a  particular  object  in 
acquiring  the  ipsUsima  corpora  of  what  is  claimed,  may  be  barred 
from  advocation  because  only  a  small  sum  of  money  is  claimed." 
Lccd  Cowan,  who  concurred,  also  reserved  his  opinion  upon  this 
point  His  Lordship  observed  that  in  the  present  case  the  only 
qaestion  was.  Did  the  summons  fix  the  value  of  the  cows  ? 

The  case  Cooper  v.  Bow  (18  Dec.  1823,  2  Sh.  p.  511,  New 
Edit.)  affords  another  instance  of  a  summons  containing  an  alter- 
native conclusion,  viz.,  for  delivery  of  two  queys,  or  payment  of  a 
sum  of  money  under  L.12.  In  this  case,  however,  the  Sheriff's 
jadgment  was  for  delivery,  and  the  advocation  was  held  to  be  com- 
petent It  is  to  be  observed  that  here  the  pursuer  was  a  purchaser, 
naviog  right  to  delivery.  Lord  Cringletie  observed  in  his  note  as 
Onlii^zy  in  the  case :  "  Had  the  decree  been  for  a  sum  of  money 
Qoder  L.12,  the  incompetency  would  have  been  evident ;  but  it  is 
to  restore  two  queys,  the  value  of  which  is  not  proved,  and  may 
exceed  L.12." 

A  pnx:ess  of  interdict  may  be  advocated,  in  respect  that  its  money 
Talae  is  indefinite.  This  was  decided  in  Robertson  v.  Wilson  (3 
March  1857,  19  D.  594).  See  also  the  observations  of  the  Lord 
President  in  Wilson  v.  Wallace  and  Connelly  already  referred  to. 

These  cases  may  suffice  to  show  that  the  principles  above  set 
forth  have  been  settled,  and  to  some  extent  how  they  are  applied. 
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FIRST  DIVISION. 

Appealj  ScoUish  Equitable  Assurance  Co,  in  Gunris  Sequestration, 

Appealy  M^Cubbin  v.  Venning, 

b  these  cases  the  question  arose,  Whether  a  judge,  who  is  a  mem- 
ber of  the  Scottish  widows'  Fund,  or  of  the  Scottish  Equitable  Assur- 
ance Co.,  can  be  declined,  where  either  of  these  bodies  are  parties  to 
aa  action  coming  before  him.  The  opinion  of  the  whole  Court 
was  taken,  and  (apparently  with  the  single  exception  of  Lord  Deas, 
one  of  the  declined  judges)  it  was  in  ravour  of  sustaining  the  de- 
clinature. We  must  take  leave  to  doubt  the  soundness  of  this 
opinion.  It  is  little  better  than  a  truism,  that  to  secure  purity  in 
the  adminbtration  of  justice  is  one  of  the  highest  objects  of  law  and 
civil  government.  In  order  to  this  result,  it  has  ever  been  the  rule 
that  no  judge  shall  hear  and  decide  a  cause  in  which  he  is  himself 
directly  interested,  or  to  which  his  near  relatives  are  parties.  But 
this  rule  suffers  several  exceptions  —some,  necessary,  others  so  ob vi- 
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ously'^expedient,  that  they  are  now  fully  recognised.     Thus,  in  the 
last  century,  nearly  all  the  judges  lived  themselves,  or  had  near  rela- 
tives who  lived*  or  held  property,  in  the  City  parish  of  Edinburgh ; 
it  was  therefore  laid  down,  that  no  declinature  on  that  ground 
should  be  sustained  against  any  of  their  Lordships  jud^ng  in  ques- 
tions connected  with  that  parish  or  in  which  it  had  an  interest.    Had 
this  exception  not  been  made,  it  would  have  been  perfectly  impos- 
sible to  get  a  quorum  to  settle  any  City  parish  disputes.     With  the 
present  century,  the  judges  have  migrated  westward,  and  their 
residences  are  now  chiefly  in  the  parish  of  St  Cuthbert's.     Accord- 
ingly, in  Gray  v.  Fowlie^  5  March  1847,  the  exception  recognised 
in  regard  to  the  parish  of  Edinburgh  was  extended  to  the  parish  of 
St  Cuthbert's.     But  another  class  of  exceptions  is  derived,  not  so 
much  from  the  necessity  of  the  case,  as  from  the  plain  absurdity  of 
giving  effect  to  the  rule.     Thus,  in  the  case  of  the  Bank  of  Scotland 
V.  Ramsay^  12  Dec.  1738,  it  was  held  that  a  judge  might  deliberate 
and  vote  in  a  cause  relating  to  the  corporation  of  the  Bank  of  Scot- 
land, of  which  he  was  a  proprietor.     It  was  ridiculous  to  suppose 
that  Lord  Kilkerran  or  Lord  Boyston  would  be  so  influenced  by 
his  interest  in  the  Bank  as  to  forget  his  duty  as  a  judge.    The 
interest   was   clearly  so  remote,  that  it  could  not  lead  the  judge 
who  had  it  into  either  of  the  two  errors  (one  at  least  a  crime),  of 
showing  a  partiality  to  the  party  with  whom  he  was  connected,  or 
of  being  unduly  hostile  to  him  so  as  to  put  down  suspicion.     This 
exception  was  more  formally  recognised  by  the  Act  of  Sederunt, 
1  Feb.  1820,  which  extended  it  to  the  case  of  all  chartered  banks 
in  Scotland.     Carrying  out  the  principle  of  the  exception,  it  has 
been^held  to  apply  to  the  case  of  a  near  relative  of  the  judge  hold- 
ing shares  in  otner  chartered  companies  {Spiers  v.  Ardrosaan  Canal 
Co.y  27  Feb.  1823).     But  if  this  be  sound  law,  why  refuse  to  extend 
the  exception  to  the  case  of  all  large  public  companies  like  the 
Scottish  Widows'  Fund  and  the  Scottish  Equitable  Assurance  Co  ? 
It  is  quite  out  of  the  question  to  suppose  that,  because  a  judge 
happens  to  have  insured  nis  life  with  one  of  these  offices  (even  though 
they. may  be  mutual  assurance  companies),  that  he  is  on  that  account 
the  more  likely  to  view  favourably  the  plea  stated  for  them  in  an 
action  depending  before  him.     And  if  so,  it  is  wrong  that  the  liti- 
gants should,  for  the  sake  of  a  mere  whim,  be  deprived  of  the  benefit 
of  the  learning  and  ability  of  a  judge  whom  the  country  handsomely 
remunerates  for  placing  both  at  the  disposal  of  all  who  come  before 
him  claiming  rights  or  resisting  wrongs.     The  thorough  emancipa- 
tion of  the  press,  and  the  power  it  now  exercises  on  public  men,  has 
removed  the  foundation  of  many  older  rules  devised  by  the  wisdom 
of  our  ancestors  for  their  protection  in  less  settled  times.    This  of 
which  we  have  been  writing  is,  we  think,  one  which  should  pass 
away  or  be  drawn  within  very  narrow  bounds.     It  is  probably  not 
a  matter  for  legislation,  but  the  Court  themselves  should  repel  all 
declinatures,  unless  founded  on  clear  and  direct  personal  interest  in 
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the  sobject  of  the  suit.  If  they  refuse  to  do  so,  it  may  be  proper 
that  the  Legislatare  should  interpose  to  remove  a  difficulty  T^hich 
may,  in  certain  contingencies,  lead  to  a  denial  of  justice  altogether. 
WebeKeve  there  exists  in  the  statute  book  a  law  which  prohibits 
the  appointment  of  persons  engaged  in  trade  to  any  office  in  the 
Cabinet.  If  the  principle  is  worth  anything,  it  should  go  to  ex- 
dode  judges  from  holding  shares  in  any  company,  public  or  private. 
U  hilst  on  the  subject  of  declinatures,  we  may  just  observe  that  it 
seems  improper  to  allow  a  judge  to  decline  because  his  brother 
happens  to  be,  or  to  have  been,  mandatory  for  one  of  the  parties  to 
the  action.  What  possible  bias  could  that  fact  give  to  the  mind  of 
a  man  worthy  of  occupying  the  bench  t  Altogether,  the  grounds  of 
declinature  ^r#at  present  too  numerous,  and,  we  think,  would  ^'re- 
qtiire  to  be  reconsidered." 

Mrs  Grant  or  Robertson  v.  Grants  Tnistees. 

Robert  C.  Grant,  advocate  in  Aberdeen,  was  the  only  child,  by 
a  first  marriage,  of  Charles  Grant,  sometime  ensign  in  the  42d 
Regiment.  On  the  11th  March  1823,  Robert  Grant  executed  a 
tro^-disposition  and  settlement,  by  which  he  conveyed  the  estate  of 
Balgowan,  etc.,  which  had  been  disponed  to  him  by  his  father  under 
a  destination  to  ^  him  and  bis  heirs  whomsoever,"  to  certain  trus- 
tees for  charitable  and  religious  purposes.  Kobert  Grant  died  on 
the  23d  March  1823,  only  twelve  aays  after  the  trust-disposition 
was  executed.  He  left  no  issue  nor  any  collateral  relations,  and 
was  consequently  succeeded  by  his  father  Charles.  At  first  Charles 
threatened  to  reduce  the  deed  on  the  head  of  deathbed,  but  having 
made  terms  with  the  trustees,  he,  on  1st  May  1823,  executed  a 
ratification  of  his  son's  deed.  On  19th  July  Charles  Grant  served 
heir  to  his  son,  on  20th  August  he  of  new  disponed  in  favour  of  his 
son's  trustees,  and  on  30th  August  1823  the  trustees  were  infeft. 
So  stood  matters  for  upwards  of  a  year.  On  13th  Dec.  1824  the 
pursuer  was  bom,  the  daughter  of  Charles  Grant  by  a  second  mar- 
riage, and  the  half  sister  of  Robert  Grant  the  disponer.  Had  she 
been  bom  at  the  date  of  her  brother^s  death,  she  would  of  course 
itfe  been  his  heir.  An  action  was  raised  for  the  purpose  of  reduc- 
ing the  tmst-disposition  and  settlement  of  Robert  Grant  ea  capite 
leki,  the  ratification  thereof  granted  by  Charles  Grant,  and  the 
titles  made  up  in  his  person  and  in  the  persons  of  the  trustees.  The 
defenders  inter  alia  pleaded  that  the  deeds  executed  by  Charles 
Grant,  the  then  existing  heir  of  Robert  Grant,  constituted  titles  in 
their  favour  sufficient  to  exclude  the  action.  The  Lord  Ordinary 
(Neaves)  sustained  the  defence  of  exclusive  title,  and  the  pursuers 
having  reclaimed,  the  Court  (Lord  Curriehill  dissenting)  adhered. 
The  questions  raised  in  this  case  are  mainly  two — 1.  VVhether  a 
father,  who  serves  to  a  son  who  has  died  intestate,  acquires  abso- 
lutely and  indefeasibly,  or  under  an  obligation,  to  denude  in  favour 
of  his  own  future  children  should  he  have  any?     2.  Assuming  that 
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he  does  not  acquire  indefeasibly^  is  he,  while  the  child  is  unborn, 
proprietor,  having  a  power  of  disposal  of  the  property  ?    Both  ques- 
tions are  very  interesting  in  themselves,  and  were  very  ably  argued 
in  the  present  case.     In  considering;  the  authorities  and  decisions 
with  regard  to  the  first  of  them,  it  is  necessary  to  bear  in  mind  the 
distinction  between  tailzied  and  intestate  succession.     The  essential 
Quality  of  the  former  is,  that  it  depends  entirely  on  the  will  of  the 
aefunct;  but  in  legal  or  intestate  succession,  that  has  no  place, 
^^  for  there  can  be  no  presumed  will  where  there  is  no  will  at  all, 
seeing  in  the  legal  succession  the  defunct  has  given  no  indication 
of  his  mind,  neither  by  word  nor  writ.*'     The  principle  which  regu- 
lates this   branch  of  legal  or   intestate  succession  is  semel  hcsres 
semper  hceres ;  but  this  is  overruled  by  the  regulating  principle  of 
tailzied  succession,  the  will  of  the  defunct,  qtKB  tollit  legis  prom- 
sionem.     Bearing  this  in  mind,  the  institutional  writers  and   the 
decisions  (if  we  except  certain  characteristic  but  rather  speculative 
remarks  of  Lords  Kames  and  Monboddo)  can   only  be  read  as 
unanimously  and  consistently  deciding,  that  when  a  father  serves 
to  his  intestate  son  his  right  is  indefeasible,  and  no  emerging  nearer 
heir  (so  called)  can  compel  him  to  denude  in  his  favour.     Bankton 
(iii.  5,  56)  and  Stair  (iii.  5,  50  et  seq.)  say  so  expressly,  while 
Erskine  (iii.  8,  76)  and  Bell  (Principles,  §  1642)  indicate  a  similar 
opinion  by  the  clearest  implication :  see  also  the  cases  of  Mount- 
atuarty  13  Nov.  1707,  M.  14903,  and  ^f'JTmnon,  M.  5279,5290, 
and  6566 ;  and  the  Camock  entail  case,  decided  on  the  same  day 
as  the  present  case).     To  hold  otherwise  would  be  to  deny  that  by 
the  law  of  Scotland  ascendents  can  ever  succeed.    The  alternative 
view  is,  that  they  may  take  a  fiduciary  fee  for  behoof  of  their  own 
unborn  but  possible  children.     On  this  view,  as  it  was  well  observed 
in  one  of  the  papers,  "  if  the  father  be  married  he  can  never  him- 
self learn  what  his  rights  are.     These  must  remain  unknown  till  he 
has  been  nine  months  in  his  grave,  and  till  after  his  own  succession 
has  opened."     Lord  Deas  also  pointed  out  the  anomalous  results  of 
such  a  doctrine,  and  its  antagonism  to  the  law's  well-known  dislike 
to  fiduciary  fees.    If  the  father's  right  is  not  indefeasible,  said  his 
Lordship,  he  cannot  with  safety  spend  a  halfpenny  of  the  succes- 
sion ;  he  must  accumulate  all  the  rents  and  other  proceeds  in  order  to 
hand  them  over  to  a  nearer  heir,  should  such  heir  ever  appear.  We 
almost  suspect  that  his  Lordship  has  in  this  illustration  overlooked 
the  application  of  the  familiar  doctrine  of  Fniges  bond  fide  perceptxB 
et  consumptcB,     But  the  argument  of  the  other  side,  witnout  pushing 
it  to  a  reductio  ad  ahsurdum^  is  fraught  with  insuperable  difficulties. 
Lord  Curriehill,  who  dissented  from  the  judgment  of  the  Court, 
thought  the  father  might  sell  or  burden  the  property,  but  always 
under  the  condition  of  denuding  in  favour  of  a  nearer  emerging 
heir.    With  all  deference,  we  greatly  fear  if  such  a  condition  did 
not  place  the  subject  of  the  succession  wholly  extra  commerciumj  it 
would  certainly  involve  the  properties  affected  by  it  in  utter  con- 
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fusion.  Who  would  buy  or  lend  money  on  the  security  of  an  estate 
held  by  so  precarious  a  tenure  ?  If^  notwithstanding,  it  should  be 
sold  or  money  should  be  lent  upon  it,  what  litigations  would  ensue  if 
circumstances  should  occur  to  call  the  condition  into  operation.  No 
donbt  the  argumentum  ah  inconvenienti  is  not  a  very  powerful  one 
b  a  question  of  feudal  right  or  conveyancing*  Still,  it  is  not  to  be 
disregarded  when,  as  here,  it  supports  the  views  of  the  institutional 
writers  and  the  decisions.  Of  course,  we  have  assumed  throughout 
that  the  father  had  served  to  his  son  before  the  appearance  of  a 
nearer  heir.  If  he  had  not  served,  it  would  be  a  Question  of  some 
difficulty  whether  he  could  afterwards  do  so.  Upon  the  whole, 
however,  having  regard  both  to  the  reason  of  the  thing  and  to  the 
forms  of  service  before  and  since  the  "  Service  of  Heirs  Act,"  we 
should  be  inclined  to  say,  that  if  a  father,  succeeding  to  an  intestate 
sou,  fuied  to  take  the  steps  which  the  law  points  out  as  necessary 
for  vesting  the  property  in  his  person,  his'  own  supervening  child 
roald  be  entitled  to  cut  him  out.  How  could  one  in  such  a  position 
set  forth  in  his  petition  for  service,  as  required  by  the  Act,  that  he 
is  the  *'  nearest  lawful  heir"  of  the  deceased,  when,  in  point  of  fact, 
by  Uiat  time  there  is  a  nearer  heir  in  existence  ?  It  is  scarcely 
necessary  to  observe,  that  there  is  nothing  inconsistent  in  holding 
that  a  iather,  before  the  biith  of  a  child,  may  be  entitled  to  serve 
and  to  keep  possession,  in  virtue  of  his  service,  after  a  child  is  bom, 
while  be  cannot  compete  with  that  child  should  he  neglect  to  serve 
till  after  the  birth. 

On  the  second  question,  viz.,  whether,  assuming  that  the  father 
does  not  acquire  indefeasibly,  he  is  nevertheless,  while  the  child  is 
unborn,  proprietor,  having  full  power  to  dispose  of  the  property,  it 
is  not  necessary  to  say  much.  That  his  onerous  deeds  w^ill  be  valid 
and  effectual  against  die  estate,  is  not,  and  cannot  be,  disputed.  Even 
his  gratuitous  deeds,  Lord  President  Dundas  held,  in  the  case  of 
M^Kinnon  (5  Brown's  Sup.  905),  "would  be  valid  if  they  were  not 
fraudulent."  This  is  probably  carrying  the  matter  too  far,  and  it 
would  be  difficult  to  hold  that  a  gratuitous  disponee  fit)m  a  father 
with  a  defeasible  title  would  be  in  any  better  case  than  his  author 
would  have  been  if  the  right  had  remained  in  him.  In  the  present 
case  there  could  be  but  little  doubt  that  the  father,  whether  his  title 
was  defeasible  or  indefeasible,  was  entitled,  there  being  no  existing 
nearer  heir  to  challenge  his  son's  deathbed  deed.  If  so,  does  not  that 
necessarily  imply  that  he  could,  at  least  for  a  valuable  consideration, 
ratify  the  deathbed  deed  ?  And  that  again  throws  back  light  on 
the  question  of  defeasible  and  indefeasible,  strongly  confirming  the 
view  that  the  father,  once  served,  cannot  subsequently  have  his  right 
gf  succession  taken  away. 

On  the  first  question  the  judgment  of  the  Court  was  express,  that 
the  father^s  right  is,  aft)er  his  service,  indefeasible,  and  of  course  the 
second  question  cannot  now  arise. 
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It  is  proper  to  observe,  that  in  using  the  term  "  unborn  "  we  ex- 
clude the  case  of  a  child  in  uteroy  for,  as  Erskine  says  (iii.  8,  76), 
^^  It  is  a  good  objection  against  a  service,  that  there  is  a  possibility 
of  a  nearer  heir  in  utero;  for  qui  in  utero  est  pro  jam  nato  ha-- 
betuTj  quotiea  de  ^us  commodo  quoeritar^  L.  7,  De  stat.  hom. ;  and 
therefore  no  service  can  proceed  upon  brieves  purchased  {hodie,  a 
))etition  presented)  by  a  collateral  heir  to  a  person  deceased  who 
has  left  a  widow  suspected  to  be  with  child,  while  there  is  hope  of 
her  delivery." 
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Amongst  more  than  fortv  thousand  Acts  of  Parliament  which 
cumber  the  British  statute-book,  it  is  surprising  how  small  a  number 
are  now  actually  in  force.  The  necessity  for  an  authorised  selection 
has  long  been  acknowledged,  but  as  yet  has  led  to  no  important 
practical  result.  The  various  Royal  Commissions,  supported  by  the 
public  at  enormous  expense,  seem  to  have  rather  impeded  than  ac- 
celerated the  completion  of  the  work.  It  is  in  vain  that  we  ask 
these  learned  bodies  to  point  out  one  single  Consolidation  Act  in 
the  statute-book,  as  the  miits  of  those  yeai*s  of  well-paid  but  non- 
productive industry  which  are  chronicled  with  so  much  complacency 
in  the  Commissioners'  reports.  Almost  the  only  successful  instance 
of  a  consolidation  statute  upon  anything  like  a  large  scale,  was  the 
work  of  others.  The  Customs  Consolidation  Act  was  the  nearly 
unaided  work  of  a  single  individual,  already  charged  with  the  per- 
formance of  duties  which  most  men  would  have  thought  sufficiently 
arduous.  Although  it  cannot  be  said  that  Mr  Hamel,  the  Solicitor 
to  the  Board  of  Customs,  was  completely  successful  in  producing 
an  Act  requiring  no  subsequent  amendment,  or  in  which  oefects  do 
not  still  exist,  yet  the  improvement  made  upon  the  former  sptem 
was  so  great,  that  it  is  to  be  wished  the  example  were  followed  in 
other  departments  of  law  reform.  It  is  a  frequent  excuse  for  the 
disgraceful  state  into  which  the  statute-law  has  lapsed,  that  there  is 
no  department  specially  charged  with  its  superintendence,  and  that 
the  practice  of  legislation  is  left  often  to  the  unassisted  execution  of 
men  utterly  ignorant  of  its  principles.  Hence  the  frequent  demands 
for  the  institution  of  a  department  of  public  justice,  whose  duty  it 
should  be  to  revise  and  report  upon  every  bill  brought  forward. 
Such  an  institution  might  do  great  good ;  but  before  another  Go- 
vernment Committee  is  demanded,  it  may  be  as  well  to  remember 
that  we  have  at  present  certain  public  boards  charged  with  the 
superintendence  of  certain  departments  of  legislation,  and  that  in 
these  departments  the  law  is  as  confttsed,  cunobrous,  and  unintelli- 
gible as  elsewhere.  From  the  Poor  Law  Board,  which  has  existed 
some  twenty-five  years,  we  might  have  expected  some  assistance  to 
have  been  given,  and  therefore  some  progress  to  have  been  made  in 
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the  consolidatioo  of  the  Poor  Law  statutes.  Yet  the  English  Poor 
Law  is  lost  in  a  maze  of  statutes  extending  from  Queen  Elizabeth's^ 
days  to  the  present  time.  The  Board  of  Inland  Revenue  and  its 
predecessors  nave  long  had  a  special  department  under  their  pecu- 
uar  diarge,  and  yet  it  would  be  difficult  to  make  the  condition  of  the 
ststates  regulating  the  imposition  and  collection  of  the  inland 
levemie  moch  worse;  and  although  there  must  be  among  the 
loembers  or  officials  of  this  Board  men  as  thoroughly  acquainted 
vith  the  subject  as  it  is  possible  to  be,  there  is,  as  yet,  no  hint  of 
any  intention  on  their  part  to  follow  the  precedent  set  by  the  Board 
of  Customs  and  its  intelligent  solicitor. 

In  point  of  mere  numbers,  the  statutes  for  the  collection  of  the 
inland  revenue  present  a  goodly  array.  For  the  collection  of  the 
Exdse  duties,  no  fewer  than  eighty  statutes  are  requisite.  So 
aimple  a  matter  as  the  imposition  of  stamp  duties,  one  would  have 
thou^  might  have  been  regulated  by  a  single  well-considered 
statote.  There  are  at  least  twenty.  The  income  tax,  succession 
dtttiesj  and  assessed  taxes,  require  among  them  somewhere  about 
thir^  statutes  more.  Thus  there  are  in  all  somewhere  about  one 
honied  and  thirty  statutes  directly  bearing  upon  the  inland 
lerenue.  Their  mere  number,  however,  is  not  theur  worst  feature. 
They  present  every  characteristic  of  bad  legislation.  Had  each 
separate  statute  regulated  a  separate  department,  or  the  duty  upon 
some  separate  article,  the  evil  of  having  to  gather  together  the  dif- 
ferent parts  of  the  code  from  the  encyclopsadia  of  the  statutes  at  large 
might  have  been  got  over.  But  when  the  various  statutes  are 
brought  together,  what  do  we  find!  Something,  we  are  afraid, 
reiy  far  from  a  clear,  intelligible  body  of  law.  Perhaps  the  worst 
evil  is,  that  new  statutes  have  been  heaped  on  old,  leaving  the  latter 
unnamed  and  unrepealed.  For  instance,  in  what  is  called  the 
Excise  General  Regulation  Act  (7  &  8  Geo.  IV.,  c.  53),  the  127th 
section  repeals  simply  all  former  laws,  statutes,  etc.,  which  are  in 
any  way  repugnant  or  inconsistent  with  the  new  enactments.  This, 
asDr  Bateman  {Laws  of  Excise^  p.  113)  observes,  has  not  even 
tke  merit  of  a  general  repeal  of  all  previous  Excise  statutes ;  it  is, 
iadeed,  the  mere  repetition  of  a  well-known  common  law  principle, 
^d  leaves  the  unfortunate  reader  to  discover  for  himselr  the  pre- 
cise effect  of  the  new  Act.  This  General  Regulation  Act,  and  the 
Acts  for  ita  amendment,  exemplify  another  evil.  Both  the  first 
(4  4  5  Will.  IV.,  c.  51)  and  the  second  (4  Vict.,  c.  20)  of  these 
amendment  Acts  were  required  chiefly  in  consequence  of  the  want  of 
desmess  in  many  of  the  provisions  of  the  principal  Act.  The  clauses 
frequently  commence,  "Whereas  doubts  have  arisen,"  and  then,  in 
place  of  repealing  the  doubtful  enactments,  and  putting  clearer  enact- 
noeots  m  their  plaoe^  it  is  declared  that  the  old  clauses  are  to  have 
a  particular  interpretation.  Again,  the  amending  statutes  seldom 
clearly  explain  in  every  case  whether  the  new  enactment  is  some- 
thing adding  to,  or  repealing,  or  interpreting  the  old.    Still  another 
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evil  may  be  exemplified  by  the  history  of  the  Greneral  Begolatioa 
Act.  It  too  has  been  occasionally  amended  in  the  worst  possible 
way,  viz.,  incidentally  in  Acts  expressly  directed  to  very  different 
purposes.  Thus  in  an  Act,  the  preamble  of  which  is  modestly  con- 
fined to  the  mention  of  duties  on  post  horses  and  hackney  carriages 
(11  &  12  Vict.,  c.  118),  the  third  clause  makes  a  sweeping  import- 
ant alteration,  affecting  every  prosecution  for  the  recovery  of  any 
portion  of  the  Excise  revenue.  A  source  of  very  freauent  incon- 
venience has  been  the  mingling  in  one  statute  of  provisions  for  the 
collection  of  revenue  and  police  provisions  for  the  protection  of  the 
morals  of  the  people,  without  distinguishing  the  one  from  the  other. 
Another  defect  to  which  we  intend  in  the  sequel  to  refer  more  par- 
ticularly, is  the  introduction  into  imperial  statutes  of  language  and 
provisions  applicable  only  to  England.  In  the  meantime,  however, 
to  illustrate  more  fully  the  confusion  and  anarchy  which  charac- 
terises the  Revenue  Laws,  we  have  only  to  select  some  particular 
instance, — say  from  the  Stamp  Acts,  a  department  with  wnich  legal 
practitionei's  are  most  generally  conversant,  and  in  which  it  is 
requisite  at  least  to  know  the  amount  of  duty,  the  mode  of  paying 
it,  and  the  consequences  of  non-payment. 

With  a  view  to  revenue,  as  well  as  for  certain  advantages  sup- 
posed to  be  gained  by  a  limitation  in  the  amount  of  the  paper 
currency,  there  have  been  imposed  various  duties  upon  the  different 
varieties  of  negotiable  paper.  The  last  of  what  may  be  called  the 
general  statutes  affecting  these  duties,  is  the  Stamp  Duties  Amend- 
ment Act  of  1854  (17  &  18  Vict.,  c.  83).  It  imposes  duties  upon 
(1)  Inland  Bills,  payable  otherwise  than  to  bearer  or  order  on 
demand ;  (2)  Foreign  Bills  ;  and  (3)  Promissory  Notes,  other  than 
promissory  notes  not  exceeding  L.lOO  in  amount,  payable  to  bearer 
on  demand,  and  it  gives  the  scales  upon  which  these  duties  are 

Eayable.  The  Act  does  not  specify  what  it  means  to  include  under 
ills  or  notes ;  but  its  second  section  contains  a  provision  incor- 
porating in  a  few  words  all  the  provisions  and  scheoules  of  previous 
Stamp  Acts,  so  far  as  not  expressly  superseded.  The  field  for  re- 
search thus  opened  is  wide  enough,  as  the  statute  mentions  not  one 
of  the  preceding  Acts  which  are  incorporated ;  but  we  may  assume 
it  to  be  known  that  the  definitions  sought  will  be  found  in  the 
schedule  to  the  General  Stamp  Act,  passed  in  1815  (55  Geo.  III., 
c.  184).  We  next  require  information  as  to  the  stamp  duty  pay- 
able on  the  two  kinds  of  negotiable  paper  expressly  excluded  from 
the  Act  of  1854.  After  due  investigation,  we  discover  that  drafts 
payable  to  bearer  or  order  on  demand,  are — with  a  certain  exception 
— made  liable  to  the  duty  of  one  penny,  by  an  Act  passed  in  1853 
(16  &  17  Vict.,  c.  59) ;  and,  upon  a  further  search,  we  discover  that 
this  exception  was  repealed  by  an  Act  of  1858  (21  Vict.,  c.  20). 
With  regard  to  the  duties  on  promissory  notes  not  exceeding  L.lOO 
in  amount,  and  payable  to  bearer  on  demand,  the  case  is  just  the 
reverse  of  that  with  regard  to  ordinary  bills  and  notes :  we  find  the 
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definition  in  the  Act  of  1854,  and  the  scale  of  duties  in  the  Act  of 
1815.  To  complete  the  inqatry  on  this  particular  class  of  notes, 
^e  find  the  persons  who  may  issue  them  specified  bj  the  Currency 
Act  of  1844  (7  &  8  Vict.,  c.  32)";  and  the  mode  in  which  the  duty 
maybe  paid  in  an  Act  of  1853  (16  &  %7  Vict.,  c.  63),— the  second  of 
that  year  to  which  we  have  now  had  occasion  to  refer.  Regarding 
tiie  mode  in  which  the  duties  on  ordinary  bills  and  notes  are  to  be 
paid,  we  find  that  the  Act  of  1854  specifies  nothing ;  and  that  the 
Act  of  1815  (sec.  11)  specifies  that  they  must  be  written  upon  paper 
duly  stamped  for  denoting  the  duty  charged,  and  that  under  the 
pecnniaiy  penalty  of  L.50.  The  usual  and  more  severe  penalty 
upon  the  issuing  of  nnstami)ed  bills  or  notes,  is  contained  in  an  old 
Act  passed  in  1791  (31  Geo.  III.,  c.  25),  which  has  been  held  to  be 
incorporated  in  the  Act  of  1815,  by  a  clause  similar  to  that  by  which 
ibe  pTovisions  of  the  latter  Act  are  imported  into  the  Act  of  1854 
[FMy,  Wood,  1837,  7  Ad.  &  E.  114).  The  Act  of  1791,  which 
allow  no  unstamped  bill  to  *^*be  pleaded,  or  given  in  evidence  in 
any  court,  or  admitted  in  any  court  to  be  good,  useful,  or  available 
in  law  or  equity,"  is  in  words  so  clear,  stringent,  and  explicit,  that, 
to  use  a  familiar  logical  formula,  it  may  almost  be  said  to  enact  too 
much ;  and  accordingly  the  English  Courts  have  not  ventured  to 
eotbrce  its  provisions  in  their  literal  sense.  In  particular,  the  admis- 
sion of  unstamped  bills  in  evidence  has  long  been  permitted  in  the 
Criminal  Courts.  For  the  subsequent  legalisation  of  that  practice, 
we  must  return  to  the  Act  of  1854  (sec.  27). 

The  statute  law  concerting  stamps  on  negotiable  paper  is  not 
complete  till  we  ascertain  whether  the  post>3tamping  or  bills  is  per- 
mitted.   For  information  on  this  point  we  must^ain  search  among 
the  statutes  of  the  last  century,  and  may  consider  ourselves  fortunate 
if  we  Ught  speedily  on  the  one  case  (that  of  the  instrument  being 
written  on  a  stamp  of  proper  amount  but  of  wrong  denomination) 
in  which  it  is  permitted,  by  the  Act  of  1797  (37  Geo.^IJI.,  c.  136), 
for  in  none  of  the  more  recent  statutes  will  we  findf-any  guiding 
reference.       The  last  question  of  all  remains — In  the  case  of  an 
QQstamped  instrument,  what  authority  is  to  judge  whether  or  not  it 
ofQght  to  have  borne  a  bill  or  a  note  stamp  ?     Till  recently  it  would 
h^e  been  thought  free  from  doubt,  that  in  a  question  of  this  kind 
arising  in  Scotland,  the  decision  could  alone  be  given,  after  all 
parties  had  been  heard,  in  the  ordinary  Scottish  Courts  of  Law. 
But,  although  the  language  of  the  two  statutes  is  not  very  clear,  it 
would,  by  the  13  &  14  Vict.,  c.  97,  sees.  14,  15,  and  the  16  &  17 
VicL,  c«  59,  sec.  13,  seem  that  it  is  possible,  in  certain  cases,  to 
anticipate  this  by  a  judgment  of  the  English  Court  of  Exchequer. 
These  Acts  make  it  competent  to  present  any  deed  or  instrument 
to  the  Commissioners  of  Inland  Revenue  as  to  which  doubts  are 
entertained  about  the  stamp,  to  have  their  opinion  upon  it,  to  have 
it  post-stamped  if  capable  of  post-stamping,  or  to  have  it  stamped 

with  a  denoting  stamp,  bearing  that  the  Commissioners  think  that  it 
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requires  no  stamp,  or  is  already  sufficiently  stamped.  The  efPect  of 
the  denoting  stamp  is  declared  to  be,  to  render  a  document  which 
bears  it  receivable  in  evidence,  notwithstanding  any  objection  as 
to  the  ^^  same  being  chargeable  with  stamp  duty,  ana  not  stamped 
to  denote  the  same."  Against  the  decision  of  the  Commissioners 
an  appeal  is  allowed  to  the  English  Court  of  Exchequer.  The 
Court  of  Session  might  thus  have  decisions  ready  made  for  it  on 
such  points  as,  whether  some  instrument  in  Scotch  form  was  truly 
of  the  nature  of  a  bond  or  of  a  promissory  note,  or  whether  an  in- 
strument was  a  mere  acknowledgment  or  a  binding  document 
of  debt.  This  judgment  might  be  given,  not  in  an  Imperial  Court, 
but  in  the  court  of  another  province  of  the  empire,  in  which  Scotch 
conveyancing  was  not  understood,  and  Scotch  counsel  were  not 
permitted  to  appear. 

We  are  not  aware  that,  in  the  above  investigation  into  the  statute 
law  regarding  stamps  upon  negotiable  paper,  we  have  been  follow- 
ing any  far-fetched  or  untrodden  course,  or  seeking  for  any  needless 
information.  Yet  it  has  been  requisite  to  consult,  on  this  simple 
matter,  some  nine  different  statutes,  extending  over  various  years 
from  1791  to  1858,  and  to  refer  backwards  and  forwards  from  one 
of  these  Acts  to  another,  in  the  endeavour  to  extract  the  few  grains 
of  truth  from  the  mass  of  repealed  and  unrepealed  enactments. 
After  all  this  labour,  can  we  be  certain  that  we  now  have  the  whole 
matter  before  us?  Can  we  be  certain  that  there  is  no  statute 
before  1791,  or  none  omitted  between  that  date  and  this,  which 
may,  nevertheless,  bear  materially  upoi^  the  matter,  and  which  a 
more  diligent  toiler  among  the  heaps  of  statutory  rubbish  may  bring 
to  light,  to  the  astonishment  of  our  courts  and  the  horror  of  some 
unfortunate  suitor  ?  It  is  evident  that,  in  ordinary  circumstances, 
the  legal  practitioner  has  neither  the  time  nor  indeed  the  materials 
necessanr  for  undertaking  such  investigations  into  the  original 
authorities.  In  many  questions  he  must  be  content  to  gather  his 
information  at  second  hand  frt)m  the  works  of  compilers,  and  thus 
often  to  leave  the  advice  he  must  give  his  client  to  the  chance  of 
error,  through  the  ignorance  or  inadvertence  of  the  author  to 
whom  he  is  trusting — or  even  through  some  error  of  the  press. 

We  assume  that  we  are  justified  in  concluding  that  the  Inland 
Bevenue  statutes  require  consolidation  as  much  as  any  other  por- 
tion of  the  statutes.  In  effecting  this  consolidation,  should  it  ever 
be  attempted,  it  must  not  be  forgot  that  the  United  Eangdom  con- 
tains other  provinces  than  England,  which  require  some  considera- 
tion. It  has  been  too  often  the  practice  to  frame  Imperial  statutes  in 
language  and  with  provisions  which  are  applicable  only  to  England. 
Whether  this  proceeds  from  Cockney  ignorance,  and  mere  contempt 
on  the  part  of  the  framers  of  everything  beyond  the  precincts  of 
London,  or  from  a  self-suflScient  belief  that  they  knew  things  which 
they  had  never  studied,  or  from  a  mistaken  idea  that  this  was  the 
wiiy  to  produce  uniformity  throughout  the  three  kingdoms— the 
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result  is  equally  absurd  and  unfortunate  to  the  Scotch  suitor,  at 
whose  expense  the  statute  has  to  be  licked  into  shape  bv  the  method 
of"  construction."  Incidentally  the  last  two  Acts  which  we  quoted 
in  leTerence  to  the  stamps  on  negotiable  paper,  afford  instances 
of  tUs  fact,  and  similar  instances  are  perpetually  occurring.  Th^ 
Excise  Grenend  Regulation  Act  is  full  of  expressions  applicable  to 
England  only.  The  same  fault  pervades  the  Customs  Uonsolida- 
tion  Acts,  which  are  otherwise  very  careful  and  excellent  examples 
of  l^islation.  Except  for  the  occasional  mention  of  ^^  Her  Majesty's 
Court  of  Becord  at  Edinburgh,"  or  perhaps  of  the  Lord  Advocate, 
it  migfat  have  been  fancied  that  the  very  existence  of  Scotland  had 
been  forgotten.  To  take  an  example  from  the  General  Customs 
ConadidatioD  Act  of  1853,  may  we  take  the  liberty  of  asking  the 
tnthonties  at  Somerset  House,  what  meaning  they  attach  to  such 
tenns  as  ^^  venue,"  ^  pleading  the  general  issue,"  and  the  '*•  plea  of 
Dot  gakyj**  in  civil  proceedings  in  Scotland ;  or  what  is  the  effect 
d  declaring  a  certain  act  to  be  ^^  felony,"  a  term  unknown  in  our 
crimmal  jurisprudence?  Of  course,  if  the  use  of  such  language 
were  essential  to  the  collection  of  the  revenue,  we  would  be  content 
to  sabmit.  If  the  language  employed  is  wholly  inapplicable  to  Scot- 
land without  either  subverting  or  superseding  the  law  as  it  already 
stands,  or  wholly  unintelligible  when  appliea  to  Scottish  practice, 
it  woijdd  be  better  at  once  to  adopt  the  principle  laid  down  by  the 
House  of  Lords  in  the  case  of  the  Househill  Co,  v.  Neilson  (6 
ilarch  1843,  2  Bell,  p.  1),  which  would  make  it  unnecessary  for 
our  Courts  to  take  any  notice  of  them  whatever.  But  between 
such  provisions,  and  provisions  directly  applicable  to  Scotland,  there 
Ls  a  dubious  middle  ground,  made  up  of  provisions  which,  by  a 
little  ingenious  paring  and  twisting,  are  capaDle  of  being  dovetailed 
into  the  Scottish  system  of  procedure.  Litigation  alone  can  de- 
termine whether  such  provisions  apply.  In  Christie  v,  Thomson 
{li  Jan.  1859,  21  D.  337),  the  question  arose  whether  a  clause, 
vrhich  directed  notice  to  be  given  to  Custom  House  officers  of  an 
intended  action  a  certain  time  before  raising  it,  applied  to  Sootland. 
Tbe  clause  as  a  whole  could  not  apply,  and  it  was  one  of  a  series 
(if  clauses  which,  taken  together,  were  quite  as  inapplicable ;  but  it 
vas  possible  to  select  the  few  words  touching  the  notice  from  among 
tbe  mass  of  extraneous  provisions,  and  engraft  them  upon  our  prac- 
tice. Ultimately  it  turned  out  the  decision  of  the  question  was  not 
necessary  for  disposing  of  the  action ;  and  as  the  Court  differed  in 
pinion,  the  field  is  still  open  for  the  exercise  of  legal  ingenuity. 
That  questions  such  as  this  do  not  arise  more  frequently,  is  to  be 
impnted  more  to  the  desire  to  conform  to  the  enactments,  whenever 
practicable,  than  to  the  skill  of  the  enactors ;  for  it  is  evident  that 
such  questions  open  the  doors  to  a  kind  of  litigation  on  technical 
points  of  form,  which  is,  of  all  other  kinds,  the  most  fruitless,  absurd, 
and  vexatious. 
Although  we  complain  of  the  method   of  preparing  Imperial 
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Acts  of  Parliament,  it  is  not  to  be  supposed  that  any  anxiety  exists 
to  have  Scotland  dealt  with  by  special  legislation.  On  the  con- 
trary,  we  are  free  to  admit  that  the  fewer  provincial  statutes  there 
are  the  better  it  will  be  for  both  countries.  But  Imperial  statutes 
might  be  intelligently  framed,  and  we  do  not  see  that  there  need 
be  any  difficulty  in  having  them  revised  by  men  acquainted  with 
the  systems  of  Scotch  or  Irish  law,  who  would,  if  necessary,  intro- 
duce special  clauses  rendering  the  new  enactments  applicable  and 
inteUigible  in  their  respective  countries.  Such  special  clauses 
might  be  very  few,  if  the  statutes  were  properly  drawn  in  the  first 
instance.  It  may  be  a  very  heterodox  proposal,  though  doubtless 
the  public  would  appreciate  it,  that  English  and  Scottish  lawyers 
should  disuse  as  much  as  possible  their  peculiar  phraseology,  and 
call  things  by  the  names  by  which  they  are  known  in  the  common 
language  spoken  and  written  in  the  United  Kingdom.  If  the  one 
would  sacrifice  the  phrases  drawn  from  the  Norman  French,  the 
other  might  yield  :the  few  lingering  phrases  still  left  from  the  over- 
refined  system  of  the  Roman  law,  and  thus  both  might  meet  on  tie 
.common  ground  of  ordinary  language.  Lawyers  would  lose 
nothing,  because  nothing  is  got,  save  a  reputation  for  charlatanry, 
by  discussing  questions  in  the  style  and  words  of  a  forgotten  age ; 
and  the  nation  would  gain  something  when  the  laws  were  assimi- 
lated througliout  the  empire,  because,  when  thus  assimilated,  it  is 
possible  they  might  also  be  understood. 
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Among  the  leading  cases  of  the  session,  those  arising  out  of  the 
Western  Bank  failure  continue  to  occupy  a  prominent  place.  One 
action  has  given  rise  to  half-a-dozen  others,  and  these  again  to  con- 
descendences of  res  iwviter — et  hoc  genus  omne ;  while,  as  each  batch 
of  victims  is  brought  up  for  immolation,  lawyers  exclaim,  in  the 
words  of  the  fanatic,  "  The  good  work  goes  on  apace !"  The 
amount  of  capital  sunk  in  what  is  at  best  an  unproductive  specula- 
tion, may  be  surmised  from  a  statement  made  by  the  defenders* 
counsel  as  to  the  official  action  against  the  directors.  It  was  to  the 
effect  that  two  thousand  four  hundred  pounds  had  been  expended  by 
the  liquidators  in  bringing  their  action  against  his  clients  into  Court. 
Mr  Gordon  (of  counsel  for  the  liquidators)  pleasantly  observed  that 
they  "had  sown  such  seed,  expecting  to  reap  a  great  harvest." 
The  fate  of  the  adventurers  who  sowed  dragons'  teeth  will  doubtless 
occur  to  the  reader,  suggesting  unpleasant  prognostications  as  to  the 
destination  of  the  money  wrung  from  the  unhappy  shareholders, 
the  fruits  of  unparalleled  sacrifices  and  wide-spread  ruin. 
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The  key  to  this  inordinate  expenditure,  we  are  given  to  under- 
stand, is  to  be  found  in  the  anxiety  of  the  bank's  representatives  to 
gaard  every  avenue  and  opening  against  defeat ;  and,  above  all,  to 
a\oid  the  possibility  of  being  out-generaled  on  the  relevancy.  It 
would  appear  that  the  prospect  of  having  to  stand  a  three  years' 
blodwade  before  leave  is  given  to  contest  a  case  on  the  merits,  has 
iiecome  so  hateful  and  disgusting,  that  suitors  are  prepared  to 
make  any  sacrifice  rather  than  submit  to  it.  Now  that  die  First 
Division,  with  the  approval  of  the  House  of  Lords  (in  Gillespie 
Y.  RuMeU)y  have  ruled  that  relevancy  of  averment  is  alone  to  be 
considered  previous  to  trial,  reserving  all  pleas  as  to  the  relevancy 
of  the  grounds  of  action^  we  will  venture  to  offer  a  suggestion  for 
putdng  a  stop  to  this  obnoxious  system.  Let  the  Lord  Ordinary 
be  empower^  to  decide  without  appeal  that  the  action  is  ^^  rele- 
TMtlj  laid."  We  don't  enter  on  the  advantage  or  disadvantage 
of  appeals  on  the  merits.  Judges,  of  course,  are  fallible,  and  the 
ri^t  of  review  is  the  palladium  of  British  justice ;  but  surely  after 
one  gentleman  possessed  of  the  requisite  ability,  learning,  and 
impartiality,  has  applied  his  mind  to  the  record,  and  has  satisfied 
himself  that  it  contains  apt  averments  raising  an  issue  of  fact,  and 
at  least  a  probabilis  causa  litigandi  on  the  questions  of  law,  it  is  the 
merest  foUy  to  allow  parties  to  go  on  disputing  on  the  question 
whether  they  shall  have  leave  to  dispute. 

The  Winter  Circuit  at  Glasgow  presents  one  of  the  lightest 
calendars  known  for  many  years.  As  usual,  a  large  proportion  of 
the  cases  are  pleas  of  guilty.  There  seems  to  be  but  one  opinion  in 
the  profession,  that  the  form  of  two  diets  of  compearance  should  be 
extended  to  Justiciary  trials.  The  saving  of  public  money — the 
saving  of  annoyance  to  witnesses,  would  be  very  great.  Nobody  is 
interested  in  keeping  up  the  present  system.  The  jurisdiction  of 
tk  High  Court  might  be  preserved  if  desired,  by  authorizing  a 
Clerk  of  Justiciary  to  receive  the  prisoner's  plea,  reserving  sentence 
and  all  objections  to  the  indictment  for  the  consideration  of  the  judge 
at  the  dttings. 

It  must  be  satisfactoiy  to  the  public  to  know  that  the  criticisms 
passed  in  this  Journal  and  elsewhere,  with  reference  to  the  exercise 
of  the  Lord  Advocate's  patronage,  have  already  had  some  effect  in 
compelling  attention  to  the  tendencies  of  professional  opinion.  The 
appointment  of  Mr  A.  B.  Shand  to  the  Assistant-Deputeship  has,  we 
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have  no  hesitation  in  saying,  been  made  on  profesaional  grounds 
alone ;  though  it  would  be  premature,  perhaps,  to"regard  it  as  an 
indication  that  the  rule  (thus  honoured  in  the  breach  rather  than 
the  observance)  of  selection  from  a  narrow  coterie,  has  been  entirely 
abandoned.  Mr  Shand  was  one  of  the  number  sworn  in  as  hono- 
rary Advocates-Depute  on  the  occasion  of  the  last  Ministerial  change. 
Mr  W.  Ivory  succeeds  by  seniority  to  the  vacancy  created  by  the 
retirement  of  Mr  Clark. 

By  this  time  most  of  our  readers  will  probably  be  aware  the 
office  of  Cliief  Justice  of  Ceylon  has  become  vacant.  Up  to  the 
time  of  our  going  to  press,  no  appointment  has  been  made;  but 
we  are  assured  on  reliable  authority  that  the  patronage  of  this  im- 
portant and  lucrative  office  has  been  placed  at  the  disposal  of  the 
Lord  Advocate.  This  is  as  it  should  be.  The  claims  of  the  Scotch 
bar  to  a  share  in  the  distribution  of  colonial  patronage  have  been 
too  much  neglected.  The  Lord  Advocate,  as  Dean  of  the  Facnltr, 
is  doubly  bound  to  vindicate  the  rights  of  his  profession. 

Among  the  topics  of  legislation  proposed  for  the  ensuing  session, 
we  may  mention  the  simplification  of  Burgage  Titles,  the  abolition 
of  tests  in  parish  schools,  and  certain  proposed  amendments  on  the 
Lunacy  Act.  The  very  influential  deputation  who  waited  on  the 
Lord  Advocate  with  reference  to  the  last^mentioned  subject,  had 
for  their  object  the  removal  of  all  causes  of  dispute  between  the 
Lunacy  and  Poor  Law  Boards.  This  they  proposed  to  accomplish 
by  transferring  the  entire  custody  and  right  of  inspection  of  pauper 
lunatics  to  the  Board  of  Supervision.  But,  as  the  Lord  Advocate 
justly  observed,  it  was  precisely  with  reference  to  this  class  of  patients 
that  the  grossest  abuses  had  been  discovered  by  the  Commission  of 
Inquiry ;  while  his  information  went  to  the  efiect  that,  under  the 
present  system,  the  condition  of  the  pauper  lunatics  had  improved. 
In  answer  to  a  deputation  from  the  Chamber  of  Commerce,  his 
Lordship  promised  to  introduce  a  Bill  extending  the  provisions  of 
the  ^^  Titles  to  Land  Act "  to  Burgage  tenure ;  but  would  not 
promise  anything  in  the  way  of  Sheriff  Court  Beform.  Mr 
Moncrieff  has  very  judiciously  set  his  face  against  the  extension  of 
the  Small  Debt  jurisdiction,  but  has  a  leaning  towards  finality  in 
the  ordinary  jurisdiction  of  the  Sheriff.  If  any  step  is  to  be  taken 
in  this  direction,  a  limited  right  of  appeal  on  points  reserved  onght 
to  be  conceded.  Very  important  questions,  relating  to  rates  and 
other  public  rights,  are  constantly  arising  under  actions  of  little 
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pecimiarjr  valae ;  and  we  can  conceive  of  tiothing  more  miscbieyous 
in  principle  than  a  system  which  of  necessity  leaves  the  determina- 
tion of  such  questions  to  inferior  magistrates.  In  another  page 
wiD  be  iband  a  short  extract  from  the  Law  TtmeSj  showing  the  ad- 
minlle  working  of  the  Appeal  Court  in  Magistrates'  Cases  lately 
coQsdtnted  for  the  determination  of  similar  questions  in  England. 


^erioMral   Jitcratttre^ 


The  LoiD  Times  has  the  following  very  well-timed  observations 
upon  a  decision  of  the  Master  of  the  Kolls,  in  a  case  which  we  have 
noted  in  our  Digest  His  Honour  is  doubtless  unaware  that  our 
ifvstan  of  recording  titles  to  land  makes  Scotch  heritable  securities 
a  safer,  and  theretore  a  preferable,  investment  to  that  afforded  by 
EngM  real  securities.  The  power  assumed  by  his  Honour  of  dis- 
pensing with  Acts  of  Parliament  carries  us  back  to  the  times  of 
Hennand  and  Eskgrove  : — 

Apoint  of  very  great  importance  on  the  constniction  of  the  d2d  section  of 
the  Trustees  Relief  Act  has  been  decided  by  the  Master  of  the  Rolls.  That 
Kction  empowers  tmstees,  unless  expressly  prohibited,  to  invest  in  any  real 
wcurities  in  any  part  of  the  United  Kingdom,  or  on  stock  of  the  Bank  of 
England, etc.  The  question  was,  whether  this  provision  was  retrospective; 
thst  is  to  say,  whether  it  applied  to  instruments  made  before,  or  only  to  those 
nude  afier^  the  passing  of  the  Act.  The  Master  of  the  Rolls  expressed  his 
opinion  to  be  that  it  ^'  was  not  intended  by  the  Legislature  to  have  a  retrospec- 
tire  opciation"  (Re  Miles' s  Will,  35  L.  T.  Rep.  122).  We  fear  that  a  great 
Uttinber  of  trustees  have  already  acted  upon  the  presumption  that  the  statute 
^^  applicable  to  all  existing  trusts,  whether  created  before  or  after  its  date ; 
^  certainly  there  is  nothing  in  the  language  of  it  to  lead  to  a  different  con- 
clusion. The  words,  *^  when  a  trustee,  etc.,  shall  not  by  some  instrument  creat- 
io?  his  trust  be  ezpreasly  forbidden,*'  etc.,  mean,  according  to  the  usual  con- 
stniction of  the  English  language,  a  trustee  actually  existing.  The  question 
^Id  be  at  once  taken  for  review  and  settlement  by  the  Court  of  Appeal.  It 
^^  be  observed  also  that  in  the  same  case  the  Master  of  the  Rolls  said  that  he 
coold  not  sanction  the  investment  of  English  trust-funds  on  real  securities  in 
j^cotlind,  although  the  Act  expressly  authorizes  investment  on  ''  real  securities 
in  any  part  of  the  United  Kingdom."    What  can  be  the  meaning  of  this  ? 

The  annexed  extract  is  from  the  Law  Times  of  17th  December. 
it  will  be  read  with  interest  by  those  who  desire  an  extension  of  the 
Sheriff  Court  jurisdiction,  based  on  rational  considerations  of  public 

poKcy. 

,Pev  recent  statutes  have  proved  so  useful  in  practice  as  that  which  gave  a 
direct  appeal  from  the  decisions  of  magistrates.  Already  the  appeals  have 
W  many,  their  number  is  steadily  increasing,  and  the  subjects  of  them  are 
for  the  most  part  of  more  extensive  interest  to  the  public  than  the  greater 
qoettiona  that  come  before  the  Superior  Courts  in  other  forms.     These  latter 
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rarely  affect  more  than  a  few  persons ;  but  the  auestions  sent  up  from  the 
magistrates'  courts  often  touch  the  properties  or  tne  liberties  of  hundreds  or 
thousands.  And  if  this  power  of  appeal  is  a  boon  to  the  public,  it  is  no  less  a 
blessing  to  the  magistrates.  The  laws  which  they  are  required  to  administer 
exceed,  in  bulk  and  variety,  any  other  single  branch  of  the  law — perhaps  all 
the  rest  of  the  law  combined — and  every  session  of  Parliament  adds  half-a- 
dozen  new  subject-matters  to  their  jurisdiction.  They  are  called  upon  to  in- 
terpret difficult  and  doubtful  statutes,  which  perplex  the  profoundest  lawyer  ; 
ana  when  they  felt  that  their  decision  was  final — ^that  there  was  no  appeal 
save  to  a  quarter  sessions*  court,  not  more  competent  to  determine  the  doubt 
than  themselves — their  difficulty  was  much  increased,  and  their  responsibility 
with  it.  Now,  that  there  is  a  ready  remedy  by  a  direct  appeal  to  an  authority 
competent  to  decide  the  question^  much  of  the  former  anxiety  is  removed. 
Again,  there  will  now  be  a  more  uniform  practice  in  the  magistrates'  courts 
throughout  the  country.  Where  doubts  existed  on  the  construction  of  statutes, 
different  minds  took  different  views,  and  there  was  in  consequence  difference 
in  the  administration  of  the  same  law.  The  appeal  puts  an  end  to  this  conflict. 
If  magistrates  are  inclined  to  be  careless,  the  consciousness  that  their  judg- 
ments may  be  reviewed  by  a  Superior  Court  will  incline  them  to  give  greater 
deliberation  and  thought  to  the  cases  that  come  before  them ;  and,  finally,  it 
will  induce  the  magistrates  to  read  up  their  law,  for  they  will  be  compelled  to 
peruse  the  reports  of  the  appeal  cases  as  they  are  decided,  and  that  will  cer- 
tainly create  a  desire  to  muce  better  acquaintance  with  the  whole  law  out  of 
which  they  grow. 

The  Lancet  thus  exposes  a  curious  anomaly  in  the  English  cri- 
minal law.  It  illustrates  in  a  striking  manner  the  advantages  of 
the  flexible  common  law  jurisdiction  possessed  by  the  Court  of 
Justiciary. 

A  curious  blot  in  the  criminal  law,  to  which  we  pointed  attention  some 
months  since,  has  again  been  bit  by  a  country  coachman.  This  man,  Thom&s 
Spowage,  has,  for  some  reason  not  explained,  indulged  in  the  amiable  eccen- 
tricity of  wilfully  administering  large  and  injurious  doses  of  cantharides,  a 
vegetable  irritant  poison,  to  a  number  of  the  inmates  of  Staffynwood  Hall,  near 
Chesterfield.  Symptoms  of  irritant  poisoning  followed  ;  vomiting,  gastrodynia, 
dysentery,  and  so  forth.  Surely  these  are  palpable  inconveniences,  not  to  say 
injuries.  The  legislative  body  may  have  their  own  notions  on  the  subject,  but 
most  persons  would  as  lieve  be  struck  or  cut  as  beguiled  into  taking  poison, 
although  its  effects  should  stop  short  of  death.  In  the  case  of  Heppenstall,  on 
which  we  lately  commented,  a  large  dose  of  croton  oil  was  administered,  from 
motives  of  revenge,  and  a  long  and  severe  illness  resulted,  inflicting  permanent 
injury.  Nevertheless,  the  law  provided  no  penalty  in  either  case.  If  a  man 
be  tapped  on  the  shoulder,  he  has  his  remedy  by  action  for  assault ;  if  he  be 
stabbed,  by  trial  for  cutting  and  wounding,  with  or  without  deadly  intent ;  but 
his  stomach  may  be  ruined  for  ever;  he  may  be  consigned  to  the  perpetual 
pains  of  dyspepsia  or  gastrodynia ;  his  mucous  membrane  may  be  flayed,  and  all 
his  internal  organs  chemically  and  physiologically  outraged,  and  the  law  will 
not  step  in  to  avenge  or  to  relieve  his  wrongs.  In  the  present  state  of  criminal 
justice,  the  most  cruel  and  subtle  injuries  may  be  inflicted  with  impunity.  The 
cowardly  ruffian  who  throws  vitriol  into  the  face  of  his  enemy  is  justly  open  to 
severe  punishment ;  but  the  very  same  substance  may  be  administered  inter- 
nally, and  inflict  horribly  scathing  torture,  but,  so  that  it  does  not  kill,  the 
crime  is  not  one  of  which  the  judges  can  take  cognizance.  It  is  an  inconceiv- 
able and  dangerous  anomaly ;  no  time  should  be  lost  in  introducing  an  Act  to 
remedy  this  defect  in  the  criminal  law. 
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Thi  Bab. — ^The  following  gentlemen  have  been  called  to  the  Bar  during 
the  esrrent  Winter  Session : — Messrs.  A.  Neyay,  and  William  N.  MTiaren, 
ftiiniitted  on  the  22d  November ;  and  Messrs  W.  A.  Brown,  and  J.  H.  A. 
UtfdoDsld.  on  the  20th  December  1859. 

Nkw  Appoirtiients. — ^Mr  William  Atherton,  Q.G.,  M.P.,  has  received  the 
ifpointment  of  Solicitor-Oeneral,  rendered  vacant  by  the  appointment  of 
)Mr  Henrj  Keating  to  the  judicial  bench.  The  learned  gentleman  is  the  son 
of  th«  late  Rev.  William  Atherton,  a  distinguished  Wesleyan  minister.  He 
has  represented  the  citj  of  Durham  since  1852,  and  is  what  maj  be  con- 
fidend  a  very  advanced  Liberal,  being  in  favour  of  the  ballot,  the  re- 
looval  of  all  religioiA  disabilities,  and  the  extension  of  the  snfirage. — ^Mr  A. 
R.  CJsrk  has,  from  pressure  of  other  business,  resigned  his  appointment  as 
Seoior  Adroeate-Depute.  The  vacancy  thus  created  is  supplied  by  Mr  William 
Ivorr  becoming  Junior  Advocate-Depute.  The  office  of  Depute  for  the  Sheriff 
Courts,  formerly  held  by  Mr  W.  Ivory,  has  been  accepted  by  Mr  A.  B.  Shand. — 
Up  to  the  time  of  going  to  press,  no  appointment  has  been  made  of  a  Principal 
CiHDmiaBarj  Clerk  in  room  of  the  late  Mr  Alexander.  But  on  the  22d  ultimo, 
OB  the  motion  of  the  Lord  Advocate,  the  Court  appointed  Mr  Inglis,  the  Depute 
Clerk,  to  hold  the  office  of  Principal  Clerk  ad  interim. 

OBmTART. — ^The  late  Mr  William  Alexander,  Principal  Commissaiy  Clerk 
for  the  county  of  Edinburgh,  was  bom  in  the  year  1794,  and  has  thus  reached 
the  65th  year  of  his  age.  Mr  Alexander  passed  as  Writer  to  the  Signet  on 
30th  November  1819,  and  from  the  commencement  of  his  career  displayed 
talmts  and  industry  that  won  him  an  advanced  position  in  the  ranks  of  his 
profesdon.  In  addition  to  his  multi&rious  duties  as  a  practitioner,  Mr  Alex- 
aader  devoted  much  time  to  the  compilation  of  works  on  the  principles  and 
pnctiee  of  several  important  departments  of  practical  law,  all  of  which  are 
distinguished  by  ability  and  accuracy.  Mr  Alexander's  first  work  was  an 
Abridgment  of  the  Acts  of  Sederunt  from  the  institution  of  the  College  of 
Justice,  accompanied  by  supplements  giving  a  connected  view  of  the  subject 
i^wo  to  within  a  few  years  back.  Among  Mr  Alexander's  other  works  we 
may  mention  his  Abridgment  of  the  Acts  of  the  Parliament  of  Scotland,  and 
A  Digest  of  the  Bankrupt  Act,  2  and  3  Vict.,  cap.  41,— an  Act  which  we 
heliere  Ifr  Alexander  himself  drafted.  Mr  Alexander  has  for  the  past  ten  years 
held  the  office  of  Principal  Clerk  and  Registrar  of  the  Commissary  Court  of 
Edinburgh.  It  is  a  remarkable  coincidence  that  his  appointment  was  on  the 
2Igt  December  1849,  and  his  death  on  the  same  day  and  month — 21st  December 
1859.  The  immediate  cause  of  death  was  heart  (usease;  and  since  August  last 
the  deceased  had  been  little  out  of  his  residence. 

CouBT  OF  Session. — The  Court  of  Session  rose  for  the  Christmas  recess  upon 
Saturday  the  24th  ult.,  and  meets  again  upon  Tuesday  the  10th.  The  box- 
day  iB  upon  Wednesday  the  4th. 

Meeting  of  Fabliament. — Parliament  has  been  summoned  to  meet  on  the 
24lh  instant,  for  the  despatch  of  important  business. 

The  Scotch  Railway  Bills  of  the  Session  of  1860. — The  following  is  a 
complete  list  of  the  Scotch  Railway  Bills  of  the  approaching  Session  of  Parlia- 
uieot,  for  which  the  plans  have  been  deposited  witn  the  Board  of  Trade.  The 
total  number  of  new  bills  is  173,  being  an  excess  of  twenty- two  over  the 
nofflber  introduced  in  the  last  Session  : — Caledonian  (Branches  to  Lanark), 
IHanfries,  Lochmaben,  and  Lockerby  Junction,  Dumfhes  and  Annandale, 
Galashiels,  Innerleithen,  and  Peebles,  Inverness  and  Ross-shire,  Innerleithen 
%nd  Peebles,  Keith  and  Dufftown,  Montrose  and  Bervie,  North  British  (Ex- 
tensions and  Stations),  Symington,  Biggar,  and  Broughton  (Peebles  Extension^, 
West  of  Fife  Mineral  (Extension). 


30  LEGAL  INTELLIGENCE. 

Duties-  of  ^ocubatobs  fob  the  Poob. — We  (Greenock  Advertiser)  lately 
drew  attention  to  rather  a  novel  question  which  has  heen  started  by  the  pro- 
curators for  the  poor  at  Greenock,  as  to  whether  or  not  they  are  bound  to  act 
gratuitously  in  establishing  the  paternity  of  illegitimate  children  whose  mothers 
may  have  applied  for^  relief  to  parochial  boards.     The  question  came  up  before 
Sheri£f  Tennent,  who  requested  the  parties  to  state  their  respective  grounds 
in  the  shape  of  a  short  minute  and  answers.    The  following  is  the  substance  of 
the  procurators'  minute : — 
Minute  for  Alexander  M'Donald  and  Robebt  Blaib,  jun.,  writers,  and 
Procurators  for  the  Poor  in  Greenock,  in  the  remit  to  them  following  upon 
the  petition  of  Mart  Cowan,  residing  at  No.  1,  Ardgowan  Street,  Glebe, 
Greenock. 

1.  The  Act  of  Parliament  1424,  c.  45,  and  the  relative  Act  of  Sederunt 
applicable  to  Sheriff  Courts  of  11th  July  1889,  with  regard  to  the  gratuitous 
services  of  procurators  for  the  poor,  do  not  contemplate  their  acting  in  thst 
capacity  for  a  public  board  constituted  by  Act  of  Parliament,  like  the 
Parochial  Board. 

2.  The  Parochial  Board  of  Greenock*  acting  upon  this  view  of  the  matter, 
have  a  regularly  paid  agent — viz.,  Mr  Thomas  King,  writer,  Greenock,  who  takes 
charge  of  all  prosecutions  in  which  they  are  interested,  and,  particularly,  of 


actions  relative  to  the  obligations  of  individuals  to  support  their  wives  and 
offspring. 

3.  The  child  in  question  was  bom  in  the  Greenock  poor's  house  on  19tli 
July  last,  and  it  is  a  legal  charge  upon  the  Parochial  Board  of  Greenock,  the 
mother  being  unable  to  support  it ;  and  from  her  own  statements  she  was  sent 
to  the  procurators  for  the  poor  to  take  steps  for  establishing  paternity,  in 
order  that  the  Board  might  be  put  in  a  position  to  operate  rehef  against  the 
father  of  any  advances  made  or  to  be  made  by  them  to  the  child.  The  average 
annual  number  of  such  applications  made  to  the  procurators  for  the  poor  is 
about  forty  or  fifty,  involving  a  large  amount  of  professional  trouble,  and  some- 
times expense,  irrespective  of  the  criminal  department  of  their  gratuitous  duty. 

4.  By  the  law  of  Scotland,  incorporating  a  principle  derived  m>m  the  Roman 
law,  with  regard  to  the  peculiar  rights  and  obligations  of  the  /omtVra,  a  bastard 
is  held  to  be  a  JUtua  nuliiui.  (Weepers,  6  D.  1166,  20th  June  1844.)  One 
effect  of  this  principle  is,  that  the  father  and  mother  are  bound  to  support  it 
0ittftia%.  The  action  of  aliment  against  the  father  is,  therefore,  not  for  a  debt 
due  or  obligation  prestable  to  the  mother,  but  to  the  child, — so  much  so,  that  she 
has  no  right  to  discharge  the  &ther  of  the  future  aliment,  so  as  to  relieve  him 
from  any  action  for  payment  on  behalf  of  the  child. — {A.  B,  v.  Chisholmy  12th 
Feb.  1842.) 

6.  There  is  a  direct  claim  by  a  mother  unable  to  support  her  illegitimate 
child  against  the  Parochial  Board,  to  make  good  the  unfulfilled  obligation  of 
the  fiither,  which  cannot  be  met  by  their  insisting  upon  her  first  discussing 
him  ;  and  so  primary  and  direct  is  this  obligation  on  the  Parochial  Board,  that 
the  relatives  of  the  mother,  or  even  a  stranger,  advancing  such  aliment  to  the 
child,  have  the  like  action  against  them  for  repayment.  {Robert  v.  lye,  5tb 
Feb.  1826,  3d  §,  349;  Orr,  9th  July  1831,  9th  §,  928  ;  Weepers,  tU  aupra.) 

6.  The  argument  which  was  relied  upon  by  Messrs  King  and  Neill,  on 
behalf  of  the  Parochial  Board,  at  the  verbal  discussion  before  the  Sheriff- 
Substitute,  was,  that  the  procurators  for  the  poor  were  bound  to  carry  on  the 
case,  because  tiie  Parochial  Board  had  no  right  or  title  in  the  first  instance  to 
pursue  the  father,  and  that  it  was  only  after  decree  was  obtained  that  they 
could  take  any  action  in  the  matter.  Were  this  view  of  the  law  sound,  it  is 
admitted  that  the  question  would  be  attended  with  some  difficulty ;  but  the  law 
is  quite  the  other  way,  as  will  at  once  be  seen  from  the  following  authorities:— 
Kirk-Senion  of  Wigton  v.  DaUid,  6th  February  1796 ;  Hume,  453 ;  PoUoek 
V.  Clark,  12th  November  1829;  Smith's  Digest  of  the  Poor  Law,  p.  138, 
art,  fortim. 
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Plea  m  Law. — The  Parochial  Board  bein^  entitled  to  bring  the  action  in 
qoflstion  in  their  own  name,  and  being  the  parties  directly  liable  for  the  support 
of  the  child,  and  primarily  interested  in  operating  relief  of  this  burden  against 
die  fiUher,  are  not  entitled  to  indst  upon  the  procurators  for  the  poor,  haying 
Rgard  to  all  the  drcumstances  stated,  acting  in  the  matter  gratuitously,  by 
pattii;  the  petitioner  forward  as  pursuer  of  the  action. — ^In  respect  whereof, 
etc   A.  McDonald,  Pror.,  Robert  Blaib,  junr.,  Pror. 
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FIRST  DIVISION. 
Appecd — ^HiLL  IN  Fox*8  Sequestration. — Nov.  26. 
Colhaive  Sequestration. 
Edward  Vigor  Fox,  Locking,  coanty  of  Somerset,  and  '<  now  or  lately 
residiDg  at  Haughhead,  in  the  county  of  Peebles,''  haying  come  from 
Eo^d  to  enjoy  the  benefit  of  the  Scotch  system  of  sequestration,  Henry 
Hni,  a  creditor  of  his,  petitioned  for  a  recall  of  the  sequestration,  on  the 
groand  that  there  was  not  sufficient  notice  in  the  Gazette  at  least  six  days 
before  the  Meeting  of  creditors,  as  required  by  the  67th  section  of  the 
recent  Bankrupt  Act ;  the  notice  in  the  London  Oazette  of  this  meeting  of 
the  creditors  having  appeared  only  on  the  3 1st  May,  or  four  days  before 
the  meeting.  Afler  a  lengthened  debate,  it  was  ordered  of  consent  that 
&ere  oi^t  to  be  a  new  meeting  of  the  creditors;  no  opinion  being  ex- 
pressed as  to  whether  the  meeting  was  illegal,  the  question  of  personal 
protection  being  the  material  one.  Mr  Fox  was  found  liable  in  the  costs 
oftheappeaL 

Craufurd  r.  Samson. — Nov.  30. 

Interdict — Possesakm. 
William  Craufurd,  flesher  in  Cumnock,  and  his  wife,  had  been  inter- 
dicted firom  building  on  a  few  feet  of  ground,  on  which  John  Samson, 
froTision  merchant,  had  been  in  use  to  have  standing  a  water  barrel  and 
t&w  empty  barrels.  Both  parties  had  titles  which  might  have  included 
^  property,  and  the  Sheriff  granted  the  interdict  on  the  statement  of 
ptrties,  which  in  some  measure  admitted  joint  occupancy.  The  Court 
Kfated  the  reclaiming  note ;  Lord  Deas  remarking  that  it  was  a  pity  that, 
ittstead  of  spending  two  years  in  this  Court,  the  reclaimers  had  not 
toquieseed  in  the  decision  of  the  Sheriff,  and  at  once  brought  a  deda- 
mtor. 

GaAMT  V.  Orant's  Trustees. — Dee.  2. 

Intestacy — Heir  in  spe — Fee  in  pendente. 

Robert  Grant  executed  a  trust-disposition  and  settlement  by  which  he 

co&Tejed  the  estate  of  Balgowan,  etc.  to  trustees  for  certain  charitable 

uid  rdigions  purposes.    He  died  without  leaving  issue  or  any  collateral 

relations,  and  was  consequently  succeeded  by  his  fieither  Charles.     At 
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first  Charles  threatened  to  reduce  the  deed  on  the  head  of  deathbed  ;  but 
having  made  terms  with  the  trustees,  he,  on  19th  July  1828,  served 
heir  to  his  son,  and  on  20th  August  disponed  in  favour   of  his  son's 
trustees.     On  13th  December  1824  the  pursuer  was  bom,  the  daughter 
of  Charles  Grant  bj  a  second  marriage,  and  the  half  sister  of  Robert 
Grant,  the  disponer.     Had  she  been  bom  at  the  date  of  her  brother's 
death,  she  would  have  been  his  heir.     An  action  was  raised  for  the 
purpose  of  reducing  the  trust-disposition  and  settlement  of  Robert  Grant 
ex  capite  kcti,  and  the  titles  made  up  in  his  person  and  in  the  persons  of 
the  trustees.     The  defenders  inter  alia  pleaded  that  the  deeds  executed  bj 
Charles  Grant,  the  then  existing  heir  of  Robert  Grant,  constituted  titles 
in  their  favour  sufficient  to  exclude  the  action.     The  Court  (diss.  Lord 
Curriehill)  sustained  this  defence.     The  Lord  President : — ^The  question 
was,  whether  Charles  Grant's  right  as  his  son's  heir,  undoubtedly  good  at 
first,  was  defeasible  or  not.    It  must  be  borne  in  mind — (1)  that  this  was 
a  case  of  intestacy ;  (2)  the  father  Charles  Grant  was  entered  before  the 
pursuer  was  begotten  ;  and  (3)  he  had  disponed  in  favour  of  the  defenders 
before  the  pursuer  was  begotten.     Stair,  Bankton,  Erskine  and  Bell  were 
all  concurrent  in  holding  that  the  right  of  an  heir  in  the  position  of  Charles 
Grant  was  absolute,  and  not  defeasible  bj  the  emergence  of  a  nearer 
heir.     Certain  cases  had  been  cited  which  related  to  tailzied  and  not  to 
intestate  successions.     In  all  of  them  it  was  assumed  that  if  the  succes- 
sion had  been  intestate,  the  doctrine  of  the  authorities  would  have  applied; 
and  he  therefore  felt  himself  compelled  to  give  effect  to  it. 

Aberdeen  Town  and  County  Bank  v.  Scottish  Equitable 

Assurance  Society. — Dec.  3. 

Judicial  declinature. 

In  this  case,  which  was  an  appeal  against  a  resolution  of  the  creditors 
of  George  Gunn  of  17th  May  last,  the  Lord  Ordinary  had  repelled  an 
objection,  to  the  effect  that  the  appeal  had  not  been  timeouslj  insisted  in; 
but  on  discovering  that  he  was  a  partner  of  the  Scottish  Equitable 
Assurance  Society,  he,  after  hearing  parties  and  writing  the  interlocutor, 
refused  to  sign  it.  Lord  Deas  also,  when  the  reclaiming  note  came  before 
the  Court,  declined  to  sit  for  the  same  reason.  The  Lord  President  said: — 
After  consulting  the  Judges  of  the  other  Division,  it  was  the  opinion  of 
the  Court  that  Lord  Deas,  being  a  partner  in  the  appellant's  society, 
should  not  take  part  in  the  judgment.  On  the  merits  two  points  arose — 
1st,  Whether  or  not,  in  the  event  of  any  failure  whatever  in  intimating 
and  acting  on  the  deliverance  of  the  Lord  Ordinary  in  the  appeal,  it  was 
competent  to  pronounce  a  new  interlocutor ;  and  2d,  Whether  or  not,  in 
the  circumstances  of  the  present  case,  the  delay  on  the  part  of  the  appel- 
lants was  such  as  to  deprive  them  of  the  benefit  of  their  appeal.  On 
the  first  point  he  had  no  doubt  that,  if  any  reasonable  excuse  was  made, 
the  Lord  Ordinary  had  power  to  renew  his  interlocutor.  On  the  second 
point  he  did  not  think  there  had  been  such  undue  delay  on  the  part  of 
the  appellants  as  to  deprive  them  of  the  benefit  of  their  appeal. 
M-Cdbbin  V,  Venning  and  Scothsh  Widows*  Fund. — Dec.  3. 
Jurisdiction — Competency  oflnterdicL 

The  respondent's  solicitor  in  London  was  law  agent  of  R.  H.  Robert- 
son, of  the  firm  of  Robertson  and  Co.,  merchants  in  Manchester  and 
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LoodoOy  now  deeeaeed,  and  was  also  holder  of  a  policy  on  his  Hfe.  The 
sospender,  the  trustee  on  Robertson's  sequestrated  estate,  claims  the  pro- 
ceeds of  that  poKcj,  and  has  used  arrestment  on  the  dependence  of  an 
action  of  count  and  reckoning  called  in  Court  in  1857.  Mr  Venning 
nised  an  action  for  the  proceeds  of  the  policy  in  the  Court  of  Chancery 
io  1858,  and  an  order  for  the  payment  of  the  money  was  obtained.  Inter- 
dict was  applied  for,  to  prevent  the  Scottish  Widows'  Fund  paying  away 
th«  money,  and  to  prevent  Venning  from  '^  using  the  moneys  arrested." 
Before  the  suspension  came  into  the  Bill  Chamber,  the  money  had  been 
paid  over  to  Venning.  Lords  Ivory  and  Deas  having  declined  to  sit, 
Lord  Mackenzie  was  called  in  to  makeup  a  quorum.  Held  unanimously, 
that  an  interdict  could  not  be  used  to  supplement  arrestments,  or  to  pre- 
vent a  man  using  money  actually  in  his  possession,  and  no  opinion  given 
as  to  the  consequences  of  payment  by  the  arrestees.  Lord  Mackenzie 
remarked,  that  he  did  not  think  it  very  surprising  that  Mr  Venning  pre- 
ferred to  have  the  judgment  of  the  Court  of  Chancery  upon  these  English 
tnnactions,  which  Court,  though  slow,  had  given  a  judgment  in  an 
action  nused  a  year  after  the  one  in  this  Court,  while  in  the  action  in  this 
Coart  the  record  was  not  yet  closed. 

Ex  parte  Bjnloch  (Stewakt^s  Trustees). — Dec.  6. 
NobiU  officium — Trust — Extension  of  Powers. 
The  trustees  state  in  their  petition  that  the  trust-deed  does  not  con- 
tain any  power  to  borrow,  while  it  would  be  greatly  for  the  benefit  of  the 
estate  that  money  should  be  raised  upon  it,  for  the  payment  of  certain 
pressing  debts  affecting  it.  They  therefore  asked  the  Court,  in  the 
eicrciae  of  its  nobile  officivm^  to  grant  them  power  to  borrow.  The  Lord 
Ordinary  dismissed  the  petition,  holding  it  incompetent ;  and  the  First 
Division,  in  consequence  of  the  importance  of  the  question,  consulted  the 
other  judges ;  and  thereafter,  in  respect  of  the  opinions  of  the  whole 
Court,  refused  the  petition ;  but  without  prejudice  to  the  trustees  adopt- 
ing other  proceedings  with  a  view  to  obtaining  the  power  they  desired, 
br  snnunary  or  ordinary  action,  as  they  should  be  advised. 

Hats  v.  Hat's  Trustees. — Dec.  S. 
Proof— Commission — Foreign. 
This  was  an  application  for  the  examination  of  a  witness,  stated  to  be 
<ioDici]ed  in  Canada,  but  who  had  been  for  some  time  resident  in  Scot- 
^d,  to  Ue  an  retentis.  The  pursuer  stated  that  the  witness,  after  coming 
uoder  an  undertaking  that  he  would  give  ten  days'  notice  of  his  intention 
ii*  he  were  to  leave  Scotland,  had,  in  deliberate  breach  of  his  promise, 
gone  off  to  America ;  that  he  had  stated  that  he  would  return  about  the 
iH  November,  but  that  he  had  not  come  back,  and  various  letters  written 
to  his  agent,  asking  information,  had  remained  unanswered.  The  de- 
fenders stated  that  the  witness  had  been  suddenly  called  to  America 
hj  fiunily  affairs,  and  that  he  was  expected  in  Scotland  by  every  mail, 
'^e  Lord  President  said : — ^An  application  to  examine  a  party  about 
to  leave  Scotland  was  different  from  an  examination  of  a  party  already 
ont  of  the  countiy.  It  was  less  costly ;  and  secondly,  before  the  witness 
goes  ont  of  the  jurisdiction,  it  may  be  expedient  to  get  him  examined. 

VOL.  IV.— NO.   XXXVII.  JANUARY  18G0.  E  -i^' 
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The  circumstances  of  the  present  application  were  somewhat  unusual ; 
and  as  they  were  assured  that  the  witness's  return  might  be  daily  ex- 
pected, I  think  they  should  delay  consideration  of  this  application  in  the 
meantime. 

Dowdy  v.  Williamson's  Executors. — Dec.  8. 
Prescription — A  dmission. 

The  executors  of  the  late  Alexander  Williamson  having  found  in  his 
books  an  entiy  of  date  4th  April  1844,  "Cash  lent  to  Mr  William 
Dowdy,  coffeehouse,  Murray  Place,  Stirling,  to  purchase  furniture,  L.50/' 
wrote  asking  him  if  he  could  repay  it,  and  received  the  following  an- 
swer:—" 19th  March  1859. — ^I  beg  to  state  that  whatever  I  received 
from  Mr  Williamson  with  a  hearty  welcome  as  a  gift."  The  question 
was,  if  this  is  an  acknowledgment  of  resting-owing  sufficient  to  elide  the 
triennial  prescription.  The  Court  recalled  the  judgment  of  the  Sheriff. 
Lord  Ivoiy  said,  he  was  clearly  of  opinion  that  this  letter  was  (1)  no 
proof  of  debt  by  writ ;  (2)  although  there  had  been  an  admission  of  the 
receipt  of  the  sum,  it  was  conjoined  with  a  qualification  denying  the 
debt ;  and  (3)  that  even  had  it  been  in  an  oath,  the^qualification  was 
intrinsic. 

Duncan  or  Greig  v.  Duncan. — Dec.  9. 

Heir-apparent — Agreement — Statute  1695. 

James  Duncan,  sen.  died  in  1824,  leaving  heritable  and  moveable 
property  in  Ferry-Port-on-Craig.  He  had  been  three  times  married, 
and  was  survived  by  a  widow  and  by  children  of  all  the  three  marriages. 
The  heritable  property  was  possessed  by  the  heir-at-law  in  terms  of  an 
agreement,  until  his  death  in  1842.  The  question  raised  in  this  action 
was,  whether  his  son,  the  defender,  was  bound,  in  terms  of  the  Act  1 695, 
c.  24,  to  implement  the  deed  of  agreement  subscribed  by  his  father,  who 
had  possessed  as  heir-apparent  for  more  than  three  years.  The  defences 
were,  that  the  deed  was  not  binding,  because  it  was  not  acted  on,  and 
because  the  parties  had  no  power  to  enter  into  the  agreement ;  that  the 
Act  1695  did  not  apply,  (1)  because  the  defender's  father  did  not  possess 
the  subjects  in  question  during  his  lifetime ;  (2)  because  the  deed  founded 
on  was  not  contemplated  by,  nor  within  the  meaning  of  the  statute ;  and 
(3)  because  it  was  wholly  gratuitous.  The  Lord  Ordinary  repelled  these 
defences ;  holding  that  the  transaction  was  an  onerous  one,  and  that  there 
had  been  possession  in  the  sense  of  the  statute ;  and  the  Court  unani- 
mously adhered. 

Black  v.  Bentham,  Bowen,  and  Co. — Dec.  12. 
Obligaiion — Force  and  Fear. 

This  was  a  suspension  of  a  charge  under  a  composition  contract,  by 
which  William  Black,  provision  merchant,  Glasgow,  had  been  discharged, 
on  the  ground  that  he  had  admitted  the  claim  at  the  instigation  of  the 
charger's  mandatory,  and  under  concussion.  The  Court,  seeing  that  the 
claim  had  been  lodged  with  the  other  claims  without  objection,  and  voted 
on,  refused  the  note. 
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Rev.  Wm.  Oeaham  r.  Rev.  Wm.  Smith. — Dec.  13. 
PHaentatian — Election  Scrvtmi^ — Oath  of  Allegiance^  etc. 
AcdoD  was  raised  by  the  Rev.  William  Graham,  of  Newhaven,  to  have 
it  found  that  the  Rev.  W.  Smith  had  not  been  validly  presented  to  the 
parish  of  North  Leith  ;  bat  that,  on  the  contrary,  he  (Mr  Graham)  had 
b»n  validly  presented.  By  the  Act  1606,  cap.  27,  the  patronage  of  the 
pirish  is  given  to  the  haill  inhabitants  thereof.  The  presentation  in 
£iTOQr  of  Uie  Rev.  W.  Smith  was  signed  by  1 900  persons,  while  that  of 
Mr  Graham  was  signed  by  920.  Mr  Graham,  however,  contends  that — 
(1)  Mr  Smith,  before  accepting  it,  did  not  take  or  subscribe  the  oath  or 
oaths  required  by  law  (which,  he  says,  is  the  oath  substituted  by  the  21 
4  22  Yiek,  cap.  48,  in  lieu  of  the  former  oaths  of  allegiance,  supre- 
macj  and  abjuration);  and  (2)  that  on  a  scrutiny  it  would  be  found 
that  a  majority  of  the  properly  qualified  patrons  had  signed  the  presen- 
ta^  in  his  (Mr  Graham's)  favour.  The  Court  adhered  to  the  Lord 
Ordhory's  interlocutor  granting  a  commission  to  make  a  scrutiny. 
The  Lord  President  said  : — ^The  certificate  of  the  defender's  oath  had  been 
too  critically  examined.  If  Mr  Smith's  certificates  were  cut  down,  Mr 
Graham's  could  not  fare  much  better.  Both  parties  were  agreed  that 
thej  had  taken  only  the  oath  provided  by  the  statute  of  the  Queen,  and 
it  didn't  suit  either  party  to  contend  that  that  was  wrong.  As  to  the 
pitrons,  a  scrutiny  was  quite  proper — in  fact,  it  afforded  the  only  means 
of  expiscating  the  case.    Their  Lordships  concurred. 

A.  V.  B.—Dec,  14. 

Issue — Amendment  of  Record, 
This  was  a  process  of  interdict  of  a  poinding  executed  by  a  creditor 
«ho,  as  the  debtor  alleges,  had  agreed  to  an  arrangement  whereby  the 
debtor's  affiiirs  should  be  wound  up  under  a  trust-deed,  the  date  of 
which  is  incorrectly  set  forth  in  the  record.  The  debtor  proposed  to 
ofoit  the  date  from  an  issue  for  trying  the  question  as  to  the  alleged 
^irangement.  The  Court  held  that  the  date  must  be  in  the  issue ;  but 
of  consent,  and  on  payment  of  expenses,  allowed  the  i*ecord  to  be  amended 
to  the  efiect  of  having  the  date  corrected. 

RiCHABDS  V.  CmsHOLME  AND  Leithhead. — Dec.  15. 
BeparcUion — Issue — Libel. 
The  defender,  Mr  Chisholme,  who  is  chairman  of  the  proposed  Carlisle, 
^gholm  and  Hawick  Railway,  read,  at  a  meeting  of  the  Company,  a 
letter  from  the  co-defender,  purporting  to  state  the  substance  of  a  private 
telegram  forwarded  to  the  promoters  of  a  rival  scheme.  The  pursuer,  who 
i^8tation*master  and  agent  of  the  Telegraph  Company  at  Hawick,  alleges 
^  the  proceedings  of  the  defenders  were  injurious  to  him,  as  they  by 
necessary  implication  charged  him  with  violating  the  duty  which  is  im- 
posed on  him  as  agent  of  the  Company,  to  keep  secret  all  messages  passing 
throQgh  his  hands ;  and  that  the  defenders'  averments  in  regard  to  the 
message  in  question  were  false  and  calumnious.  The  defenders  main- 
^ed  that  their  statements  contained  no  imputation  against  the  pursuer, 
^d  that  the  information  contained  in  Leithhead's  letter  was  quite  capable 
^  heing  acquired  without  any  blame  being  imputable  to  the  pursuer. 
^  Coart  approved  of  issues  for  the  trial  of  the  case,  in  which  the  quea-. 
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tions  are,  Whether  the  defender  Leithhead's  letter  in  whole  or  in  part 
related  to  the  pursuer ;  and  whether  the  defenders,  by  publishing  the  same, 
falsely  and  ctdumniously  represented  that  the  pursuer  had  violated  his 
duty  as  agent  of  the  Telegraph  Company  1 

The  Secsetart  op  State  for  the  War  Department  v.  The  Magis- 
trates OF  Edinburgh. — Dtc.  16. 
Property — Jus  Coronas — Charier. 
This  case  relates  to  the  property  of  the  Esplanade  of  the  Castle  of 
Edinburgh,  the  ground  forming  the  banks  on  both  sides  of  it,  and  the 
ground  around  the  foot  of  these  banks  and  the  Castle  rock,  forming  part 
of  the  Princes  Street  Gkonlens.  These  subjects  are  claimed  by  the  Board 
of  Ordnance  as  part  of  the  patrimonial  property  of  the  Crown,  and  by 
the  city  of  Edinbur^  under  the  Golden  Charter  of  James  VI.,  dated 
1603.  The  Lord  O^inary  (Neares)  sustained  the  right  of  the  Crown  to 
the  whole  of  the  property  in  dispute,  which  includes  the  ground  on  which 
the  Edinburgh  and  Glasgow  RiEulway  is  formed,  for  which  the  city  got 
compensation  from  the  company.  The  grounds  of  his  Lordship's  judg- 
ment were,  that  the  charter  of  1608  had  been  resigned  by  the  city  to 
the  Crown,  and  that  the  Cro¥m  had  prescriptive  possession.  The  ci^ 
reclaimed  against  his  Lordship's  jud^ent ;  and  the  case  having  been 
debated  last  June,  the  judgment  of  the  Court  was  now  delivered  by  Lord 
Deas  in  a  learned  and  elaborate  speech.  The  Court  adhered  to  Lord 
Neaves'  interlocutor,  and  a  remit  was  made  to  him  with  a  view  to  pro- 
cedure being  taken  for  having  the  boundaries  marked  off. 

M* Williams  v.  Magistrates  and  Council  of  Stranraer. — Dec.  16. 
Burgh — Election — Reparation. 
This  was  an  advocation  from  the  Sheriff  Court  of  Wigtownshire  of  a 
claim  by  John  M^Williams,  who  had  been  for  twenty  years  burgh-officer 
of  Stranraer  (his  appointment  being  annually  renewed),  for  a  year's 
salary,  and  compensation  for  the  loss  of  the  perquisites  of  office.  In 
November  1856  a  town  councillor  became  disqualified  from  non-resi- 
dence, and  the  Council  adjourned  until  a  following  date  without  making 
the  usual  appointments.  At  the  adjourned  meeting  an  interdict  was 
served  on  them  from  proceeding  with  the  elections.  At  a  meeting  held 
on  the  29th  November,  pending  the  interdict,  a  Council  meeting  was 
called  by  the  Provost,  which  was  attended  only  by  a  minority  of 
Council,  who,  the  whole  magistrates  in  office  being  present,  renewed  the 
appointment  of  Mr  M*Williams.  After  the  interdict  was  recalled, 
another  meeting  of  the  Council  was  called,  which  was  attended  by  none  of 
the  minority,  but  only  by  the  members  of  the  majority,  who  ordered  the 
minute  of  29th  November  to  be  deleted,  and  appointed  another  person  to 
the  office  of  burgh-officer.  The  pursuer  continued  to  act  for  some  time 
as  burgh -officer  in  certain  of  his  duties,  until  forbidden  in  February  1857. 
The  L^rd  President  thought  the  advocator  had  been  ill  used ;  but  when 
party  feeling  runs  high,  such  acts,  which  were  to  be  regretted,  sometimes 
result  from  the  conduct  of  parties.  The  election  of  29th  November  1856 
could  not,  however,  receive  effiBCt.  The  election  of  this  officer  was  made 
annually,  and  it  was  not  necessary  to  go  into  the  question  what  power 
the  magistrates  were  entitled  to  exercise  in  that  matter.  The  interdict 
served  at  the  previous  meeting  stopped  their  proceeding  further ;  pend- 
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ing  that,  an  assemblage  of  the  minority  took  place,  and  proceeded  to  do 
part  of  those  things  which  the  Ball  Council  should  have  done.  In  his 
opimoo,  the  minoiitj  had  no  power  to  act,  nor  did  he  think  the  doctrine 
of  tadt  relocation  applied,  because  the  whole  matter  was  in  abeyance, 
and  the  period  of  app<Hntment  had  not  yet  arrived. 

Macfablane  r.  The  Lord  ADVoeATE. — Dec.  17. 
Exchequer — Inland  Revenue — Drawhach 
Hie  pursner,  who  b  a  wine  and  spirit  merchant,  brought  this  action 
aguost  the  Lord  Advocate  for  relief  of  the  duty  paid  on  ten  puncheons 
of  spirits  alleged  to  be  lost  by  breakage,  or  other  unavoidable  accident. 
He  had  previously  applied  to  Uie  Commissioners  under  the  recent  Excise 
statute  for  relief  of  the  duty ;  but  after  investigation  the  Commissioners 
rdbsed  to  grant  it,  not  being  satisfied  that  the  loss  arose  from  unavoid- 
able accident.  The  Lord  President  said  the  Court  could  not  interfere  in 
the  way  proposed.  The  action,  in  effect,  was  an  appeal  from  the  judgment 
oftheCommissicfners,  but  the  statute  gave  no  such  appeal.  The  statute 
imposed  a  certain  duty  on  the  Commissioners,  but  it  was  not  alleged  that 
ihvf  had  not  made  the  requisite  investigation.  He  did  not  say  what  the 
Ooort  might  have  done  if  the  allegation  had  been  that  they  refused  to  act. 
JodgmeDt  of  the  Lord  Ordinary  adhered  to. 

Ado.^  Browk  r,  Scorr. — Dec.  21. 
Poinding  the  Ground — Bdevancy, 
This  was  a  process  of  poinding  the  ground  raised  by  John  Scott,  the 
holder  of  an  heritable  security  over  the  house  No  14,  St  James'  Terrace, 
Glasgow,  against  Andrew  Brown,  merchant,  Glasgow,  alleged  to  be 
"^the  tenant  or  occupant,  and  in  possession  of  said  subject"  and  others. 
Brown  defended  the  action,  alleging  that  he  was  not  tenant  of  the  sub- 
jects, and  did  not  owe  rent  or  any  other  debt  to  Petrie,  the  debtor  in  the 
heritable  bond,  and  that  while  the  house  in.  question  was  building  he 
^reed  to  purchase  it  from  Petrie,  on  certain  conditions  as  to  its  comple- 
tioo ;  he  afterwards  entered  to  the  premises  in  pursuance  of  that  agree- 
Deni,  although  the  house  was  not  at  the  time  in  the  condition  agreed  on. 
A  sohmissioa  was  entered  into  in  October  1857  betwixt  Brown  and 
Petrie  on  the  subject,  and  the  arbiters  found  that  Petrie  was  bound  to 
^^e  a  substantial  house.  Petrie  having  been  sequestrated,  his  trustee 
icfased  to  adopt  the  contract  of  sale,  and  raised  this  process  for  arrears 
^reot.  The  Court  dismissed  the  action,  holding  that  it  was  not  properly 
^  in  respect  that,  on  the  pursuer's  own  statements,  there  was  nothing 
<2>e  by  firown  of  the  nature  of  rent.  There  might  be  something  due  by 
|um  of  the  nature  of  recompense  to  the  owner,  or  to  those  in  his  right, 
io  respect  of  his  occupation  of  the  premises ;  but  it  was  not  rent,  and 
that  was  sofficient  to  put  an  end  to  the  case  against  him. 

Macmiulan  v.  The  Free  Church  or  Scotland. — Dec.  23. 
In  this  celebrated  case,  an  elaborate  judgment  has  now  been  pro- 
soDQced,  repelling  the  defenders'  preliminary  objections,  and  appointing 
^^  to  satisfy  the  production,  t.6.,  the  decree  of  the  General  Assembly 
K^t  to  be  reduced.  Their  lordships  gave  no  decided  opinion  as  to 
^  lekvancy  of  the  pursuer's  grounds  of  action. 
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SECOND  DIVISION. 
M*Phdn  r.  M'Imtosh. — Nov.  16. 
Trust — Remuneration  of  Trustees. 
In  this  case,  a  trust-deed  in  favour  of  the  defender,  Mr  L.  Mackintosh, 
S.S.C,  and  the  late  Mr  J.  Monteath,  writer  in  Glasgow,  contained  clauses 
authorizing  the  trustees  to  appoint  one  of  themselves  as  factor,  and  to 
give  him  a  suitable  salary ;  and  also  to  appropriate  a  suitable  gratifica- 
tion for  their  own  trouble  and  responsibility.     The  Court  remitted  to 
Mr  W.  MoncriefT,  accountant,  to  examine  and  report  how  much  the 
trustees  were  entitled  to  as  factors'  fee,  and  as  a  "  suitable  gratification'' 
for  their  trouble  as  trustees ;  under  the  reservation  that  the  trustees  were 
not  entitled  to  make  any  charge  as  law  agents. 

Ex  parte  Mabtin  et  al, — Nov.  17. 
Intimation  in  Exchequer  Petitions, 

Under  this  petition  for  the  appointment  of  tutors-dative  under  the 
Exchequer  Act  (19  &  20  Vict.,  c.  56,  §  19),  the  question  arose,  whether 
intimation  fell  to  be  made  only  on  the  walls  and  in  the  minute-book,  as 
in  the  ordinary  case,  or  also  by  advertisement,  in  consequence  of  the 
proceedings  being  taken  under  the  Exchequer  Act.  The  Court,  without 
committing  themselves  to  this  course  in  every  case,  were  of  opinion  that 
where,  as  in  the  present  case,  all  parties  were  sufficiently  represented, 
intimation  on  the  walls  and  in  the  minute-book  was  sufficient.  The  case 
having  been  adjourned  for  the  examination  of  authorities,  in  consequence 
of  the  petition  being  raised  within  the  year,  the  petitioner  produced  a  deed 
of  renunciation  by  the  tutor-at-law.  The  Court  granted  the  petition  in 
respect  of  the  deed  of  renunciation  by  the  nearest  male  agnate,  now  pro- 
duced, and  nominated  the  tutors-dative,  on  condition  that  they  should 
find  caution. 

JosL  V.  Gill. — Nov.  24. 
Collusive  Sequestration — Designation. 

In  this  case  the  Court  last  session  reversed  the  judgment  of  Lord  Ein- 
loch ;  held  that  the  bankrupt  was,  at  the  date  of  presenting  the  petition 
for  sequestration,  subject  to  the  jurisdiction  of  the  Supreme  Courts  of 
Scotland,  within  the  meaning  of  the  13  th  section  of  the  Act  19  &  20 
Vict.,  cap.  79 ;  and  remitted  to  the  Lord  Ordinary  to  hear  parties  on  the 
other  grounds  stated  for  recalling  the  sequestration.  The  main  question 
having  come  before  the  Court,  it  was  argued  for  the  petitioner,  that  the 
sequestration  ought  to  be  recalled — (1)  because  the  designation  of  the 
bankrupt  in  the  petition  for  sequestration  was  in  itself  so  inaccurate,  de- 
fective, and  insufficient,  as  to  come  short  of  the  requisites  of  the  Bank- 
ruptcy (Scotland)  Act,  1856  ;  (2)  because  the  process  of  sequestration  was 
a  fraudulent  scheme  on  the  part  of  the  bankrupt  to  obtain  his  protection 
and  discharge  without  due  notice  to  his  creditors,  and  without  allowing 
them  due  facilities  for  protecting  their  interests ;  and  (3)  because  no 
mandatory  for  the  concurring  creditors  had  appeared  or  had  been  sisted 
under  the  petition  for  sequestration.  The  designation  complained  of  was: 
'^William  Gill,  sometime  residing  at  Park  Villas,  Richmond,  in  tJie 
county  of  Surrey,  lately  residing  in  Tobermory,  in  the  Island  of  Mull." 
And  to  this  it  was  objected  that  there  ought  to  have  been  a  statement 
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that  he  was  a  barriBter-aMaw,  and  had  a  house  at  Bayswater.  The 
Court  (diss.  Lord  Benholme)  refused  the  petition.  Lord  Justice-Clerk : 
—The  iitoess  of  the  designation  did  not  depend  on  the  length  of  time  it 
maybave  applied  to  the  person.  No  doubt  it  was  reasonable  that  a  party 
comisg  recently  firom  another  place  should  state  his  former  residence. 
Bat  tbk  was  not  necessarily,  on  proper  legal  principles,  a  part  of  his  desig- 
oadoD  at  all.  Suppose  that  Mr  Gill  had  started  business  as  a  smaU 
l^roeer  in  Tobermory,  and  had  designed  himself  thus.  If  he  had  been  so 
for  forty  days,  his  proper  designation — and  indeed  his  only  proper  desig- 
uiion— would  have  been  '*  grocer  in  Tobermory."  If  a  man  had  no 
Gccopation  at  all,  it  was  clear  that  he  could  only  be  designed  by  his  present 
residence.  But  then  it  was  said  that  he  is  a  barrister-at-law,  and  that 
therefore  this  is  a  part  of  his  proper  designation.  Was  it  necessary  to 
iD^rt,  as  part  of  his  designation,  a  description  of  him  as  a  member  of  a 
prot^on  which  he  had  given  up?  This  might  in  many  cases  be  im- 
proper, and  might  mislead  unless  the  words  *'  lately"  or  "  formerly"  were 
added.  Undoubtedly,  however,  when  a  man  had  no  profession  or  occu- 
patioo,  and  his  residence  at  his  present  place  of  abode  had  been  very 
short,  to  describe  him  only  by  a  present  place  of  residence,  gave  a  very 
imperfect  designation.  If  it  could  be  shown  that  a  party  had  purposely 
obtained  this  description  to  enable  him  to  carry  through  his  sequestration, 
that  might  be  very  material  on  the  question  of  fraud.  They  were  now 
coGsidering  whether  this  designation  was  so  bad  as  to  be  a  fundamental 
mtlHtj,  80  as  to  have  forced  the  Lord  Ordinary,  when  granting  the 
sequestration,  to  have  refused  the  petition  as  radically  null.  It  was  very 
important  to  distinguish  between  what  may  be  necessary  in  the  way  of 
pablication,  and  what  may  be  necessary  to  make  this  process  of  sequestra- 
tion a  good  process  in  this  Court  As  to  the  other  ground  of  objection,  it 
was  not  necessary  to  say  more  than  that  the  allegations  in  articles  four 
and  five  were  totally  insufficient  to  support  a  case  of  fraud. 

The  Castle-Douglas  and  Dumpries  Railway  Co.  v.  Lee,  Son, 
AND  Fbeeman. — Nov,  25. 
Interdict  to  prevent  obstruction  in  opening  the  Line, 

The  complainers,  who  are  desirous  to  open  their  line  for  traffic,  are 
opposed  by  the  contractors,  Lee,  Son  &  Freeman,  who  maintain  their 
ri?lit  to  prevent  this  till  the  works  are  taken  off  their  hands,  and  a  cer- 
tificate of  completion  granted  by  the  arbiter  named  in  the  contracts.  The 
Wd  of  Trade  had  granted  a  certificate  to  the  effect  that  the  line  might 
be  opened.  The  arbiter  has  pronounced  an  interlocutor  to  the  same 
efiect,  and  appointing  the  contractors  to  execute  the  remaining  opera- 
tions in  each  a  manner  as  not  to  interfere  with  the  traffic  on  the  line. 
The  Lord  Ordinary  (Jerviswoode)  granted  interdict  to  prohibit  the 
contractors  from  stopping  or  hindering  their  traffic ;  and  the  Court  ad- 
hered. 

Siup.j  ThuE  t;.  LuirsDEN  et  al,  (Liquidators  of  the  Westebn 

Bank). — Nov.  25. 

The  oomplainer,  Mrs  Urie,  having  succeeded  to  twenty  Western  Bank 

shares  on  the  death  of  her  husband,  was  registered  as  a  partner  of  the 

company  in  September  1853.     Her  son  being  appointed  by  the  Bank 

^^  agent  at  Kilmarnock,  she  was  called  upon  to  transfer  her  twenty 
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shares  to  the  Bank  in  security  for  his  intromissions.  The  transfer,  of 
course,  was  absolute ;  but  there  was  a  back  letter  acknowledging  that  the 
Bank  held  the  shares  in  trust  for  her.  Mr  Urie  resigned  the  agency  in 
October  1855  ;  but  the  shares  were  not  retransferred  to  his  mother  till 
August  1857,  two  months  before  the  Bank  stopped  payment.  On  the  14th 
December  1858,  the  liquidators  obtained  in  the  First  Division  a  summary 
decree  against  certain  contributories,  on  which  decree  the  liquidators 
have  now  charged  Mrs  Urie  for  payment  of  a  call  of  L.2000.  She  raised 
suspension  of  the  charge  on  the  ground  that  the  Bank,  by  delay  in  re- 
transferring  the  shares  to  her,  occasioned  loss  to  her,  as  she  could  have 
sold  the  shares  at  a  higher  value;  and  that  she  was  induced  to  accept  the 
retransfer  by  means  of  fraudulent  representations,  or  at  least  fraudulent 
concealment  of  material  facts.  The  Court  refused  the  note,  holding  that 
as  the  shares  had  been  merely  in  the  hands  of  the  company  as  a  security, 
and  the  transfer  to  Mrs  Urie  was  merely  a  reassignment  to  the  owner, 
the  plea  of  fraud,  as  leading  to  the  acquisition  of  the  property  (dans 
locum  coniractui)j  was  untenable.  Even  if  there  had  been  unreasonable 
delay,  it  would  only  give  a  claim  for  damages,  which,  not  being  a  liquid 
claim,  could  not  be  set  off,  in  terms  of  the  Joint  Stock  Companies  Act, 
sec.  17,  against  a  call  regularly  made  in  virtue  of  that  Act. 

Scott  v.  Nobth  British  Railway  Co. — ^JYot?.  29. 

In  1854  the  North  British  Railway  Company  offered  the  advantage  of 
season  tickets  to  parties  living  fiurther  than  eight  miles  from  Edinburgh 
who  have  to  travel  to  town  on  their  daily  business  avocations.  The 
pursuer  obtained  a  ticket  of  this  nature.  It  seems  that  in  winter  the  Com- 
pany have  not  only  diminished  the  number  of  their  trains  on  the  North 
Berwick  branch,  but  have  given  up  using  steam  on  it,  and  only  use  the 
old  modes  of  traction*  The  pursuer  complained  that  while  he  erected  a 
house  at  North  Berwick  on  the  fidth  of  the  contract,  the  delay  occasioned 
by  the  absence  of  locomotive  power  amounts  to  a  breach  of  contract.  The 
Court  held  the  action  to  be  irrelevant,  in  respect  it  appeared  that  the 
conditions  of  the  contract  as  to  residence,  etc,  had  not  been  complied 
with  by  the  pursuer. 

Mb  and  Mrs  Adams  v.  Sbjub  et  al, — Nov,  30. 
Vesting^TrusUSeUlement^Clause. 
The  late  John  Crooro,  residing  in  Dundee,  left  his  property  to  certain 
trustees,  directing  them  (in  certain  events)  "  to  divide  and  apportion  the 
whole  residue  equally  among  the  said  John  Croom  Wallace,  Esther 
Keith,  Charlotte  Keith,  Mary  Keith,  and   the  lawful  children  thetk  pro- 
created of  the  body  of  George  CroorOj  and  to  the  survivors  of  them,  share 
and  share  alike,  and  that  per  capita  and  not  per  stirpes"     He  afterwards 
directed  that  the  shares  provided  to  the  childiNsn  of  George  Croom  <<  shall 
be  paid  equally  to  and  among  the  whole  children  of  the  said  George    | 
Croom,  whether  procreated  at  the  period  of  division,  or  subsequently 
procreated,  and  to  the  survivors  and  survivor  of  them,  on  their  re- 
spectively attaining  the  age  of  twenty-one  years,  or  on  the  death  of 
their  fathers,  whichever  of  these  events  shall  last  happen."     Subse-     i 
quently  he  declared  that,  '<  on  the  eldest  of  the  said  residuary  legatee  at-     I 
taining  the  ago  of  twenty-one,  then  the  whole  of  the  said  legacies  before 
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meotiooed  shall  Te8t$  declaring,  nevertheless,  that  in  ease  anj  of  the 
ehildna  of  the  said  G^rge  Croom  shall  die  after  the  said  period  <ji 
difiaon,  and  before  the  respectiTe  terms  of  pajmenty  without  leaving 
fanrfidwae,  then  the  share  vested  in  such  deceaser  shall  be  paid  to  the 
snrvinm  and  survivor  of  them  equally,  subject  always  to  the  same  pro* 
TBSBs  and  declarations  applicable  to  their  original  shares."  Mr  George 
C^m  left  issue,  all  of  whom  survive  except  one,  Mary  Oroom,  whe 
died  itt  minority,  leaving,  however,  a  will  in  fkvour  of  her  sister) 
Mra  Adams.  Tlie  question  was,  whether,  under  John  Groom's  settle* 
miDt,  Maiy  Groom's  share  had  so  vested  in  her  that  she  was  able  to  test) 
sod  thus  to  transfer  the  right  to  Mr  and  Mrs  Adams  i  or  whether  it 
miot  iaO  to  be  divided  among  her  surviving  brothers  and  sistorsf  The 
Coort  hflld  that  Maiy  Groom's  share  had  not  vested  to  the  efibct  of 
eDabfiog  her  to  defeat  the  substitution  to  sttrvivor8<» 

Apptali  Obakt  zn  Giukt's  SBQtmsTBATiOK.— Dao.  1. 
B€mi!n^tcy  Appeal^^BUl  Chamber. 
Ilns^peal  agdnst  the  decision  of  a  Sheriff  affirming  the  deliverance 
of  the  trustee  in  a  sequestration,  was  presented  in  time  of  vacation,  and 
bears  to  have  been  transmitted  to,  and  received  by  the  Bill  Ghamber 
derk  on  the  20th  September  last.  Appearance  was  entered  for  the  trus^ 
tde  on  the  7th  October  following,  but  the  appeal  was  not  presented  or 
enioDed  before  the  Lord  Ordinary  until  the  18th  November,  during  the 
sitting  of  the  Conrt  The  Lord  Ordinary,  entertaining  doubts  as  to  his 
powers  to  deal  with  the  appeal  after  the  sitting  of  the  Court,  and  con* 
ceiviog  the  poStit  to  be  one  of  practical  importance,  reported  the  case  to 
the  Jadges  of  the  Second  Division*  The  Lord  Justice  Glerk :— The  statute 
proTides  that  ^'  a  note  of  appeal  be  lodged  with,  and  marked  by  the 
SherifiT-Clerk  within  eight  days  from  the  qbAa  of  such  deliverance,  failing 
which  the  same  shall  b^  final ;  and  such  note,  together  with  the  process, 
shall  be  forthwith  transmitted  by  the  Sheriff-Clerk  to  the  clerk  of  the  Bin 
Chamber."  The  manner  of  bringing  up  the  appeal  is  therefore  by  trans- 
oussioQ  by  the  Bill  Chamber  clei^  ^ong  with  the  process.  It  is  then  in 
the  BO]  Chamber,  and  the  Judge  is  the  Inner  House  during  session  and 
the  Lord  Ordinary  on  the  Bills  during  vacation.  The  policy  of  this  rule 
i^  eTident  The  statute  intended  the  process  to  be  as  summary  as  pos- 
shle;  60)  to  save  delay  and  a  double  appeal,  the  process  goes  at  once  to 
tbe  Lmer  House  during  session.  We  therefore  carry  out,  not  only  the 
v^  but  the  spirit,  of  the  Act  in  holding  that  the  Inner  House  is  the 
proper  and  only  Court  in  time  of  session. 

GotiPER  tt  al.  V.  BuKN  et  aL — Dea.  2. 
Society — Chcqpd  Tnat — MinorUy. 
This  action  arose  in  consequence  of  a  division  which  took  place  in 
1^2,  iu  the  denomination  known  as  the  '*  United  Original  Seceders,'' 
^  it  rehites  to  the  chapel  property  of  the  Associate  Congregation,  or 
Congreggtion  of  Original  Seceders  in  Thurso.  In  the  year  1852  a 
OKrtioQ  ktt  union  with  the  Free  Church  was  carried  in  the  Svnod  of 
Origuud  United  Seceders  (the  governing  body  of  the  denomination),  by 
iniajoritj  of  1—32  voting  for  the  union,  and  81  voting  against  it»  and 
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protesting  and  refasing  to  unite.  The  minority  of  the  Synod  continued 
to  exist  under  their  original  name,  as  United  Original  Seceders,  and  the 
minority  of  the  congregation  at  Thurso  still  retain  the  name  of  the  Origi- 
nal Secession  Congregation  of  Thurso.  The  majority  of  the  congrega- 
tion retained  possession  of  the  chapel  and  other  property,  and  action  was 
brought  by  the  minority  to  establish  their  right  to  these  subjects*  Lord 
Wood,— delivering  the  opinion  of  the  Court,  stated,  that  idthough  this 
was  purely  a  question  of  civil  patrimonial  right,  it  was  necessary  to 
consider  certain  religious  and  ecclesiastical  doctrines  and  forms.  The 
Court  took  cognizance  of  these  doctrines  and  forms  as  matters  of  fact, 
without  expressing  any  opinion  regarding  them.  The  property  stood  on 
a  feudal  title,  vesting  the  right  exclusively  in  the  congregation,  not  in 
the  Synod.  The  decision  of  the  Synod  could  not  therefore  affect  the 
rights  of  the  congregation,  which  must  be  determined  by  the  answer  to 
the  question,  Which  portion  of  the  congregation  adhere  to  the  original 
constitution  of  the  society?  There  could  be  no  question  that  the  pur- 
suers had  adhered  stricUy  to  their  original  principles.  The  defenders, 
on  the  other  hand,  had  united  with  the  Free  Church,  which  differed  in 
some  fundamental  and  material  points.  These  were— (1)  the  perpetual 
and  binding  obligation  of  the  covenants,  which  the  Secession  held  and 
the  Free  Church  did  not  hold ;  (2)  the  Divine  right  of  presbytery,  which 
the  Secession  held  and  the  Free  Church  did  not  hold;  (3)  the  total 
opposition  of  the  views  held  by  the  Free  Church  and  the  Secession  with 
regard  to  the  Revolution  settlement  and  the  Treaty  of  Union*  On  these 
grounds  judgment  must  be  given  in  favour  of  the  pursuers. 

Douglas  v.  Monteath's  Trustees. — Dec.  7. 
Judicial  Factor — Trust 
In  this  case,  the  Court  last  session  had  determined  that  the  trust- 
estates  of  Archibald  Monteath  and  James  Monteath  must  be  kept  dis- 
tinct, and  it  was  thought  necessary  that  a  judicial  factor  should  now  be 
appointed  on  Archibald's  estate.  The  Lord  Justice-Clerk  said  it  was 
unnecessary  to  consider  the  question  whether  or  not  it  was  possible  to 
do  without  a  judicial  factor;  but  to  appoint  one  was  clearly  ^e  course 
most  expedient  for  the  interest  of  both  parties.  The  trust-funds  could 
not  be  conveyed  under  the  petition,  except  by  one  who  had  a  proper  title 
of  administration.  It  was  an  unrepresented  trust-estate,  in  so  far  as  the 
title  to  administer  was  concerned. 

Bbycs  v.  Chalmebs. — Dec.  14. 
Contingency — Judicature  Act,  sec.  9. 
The  decree  in  a  suspension,  although  final,  was  never  extracted,  and 
the  suspender  has  since  lodged  a  minute  of  reference  to  the  respondent's 
oath.  In  this  state  of  matters  the  respondent  caused  a  second  charge  to 
be  given  on  the  same  diligence.  A  second  suspension  having  been  pre- 
sented, the  Lord  Ordinary  (Mackenzie)  passed  the  note  on  the  ground 
that  "  it  is  incompetent  for  the  charger  to  give  a  new  charge  on  the 
original  diligence  before  the  decree  in  the  process  of  suspension  is  ex- 
tracted." When  the  case  appeared  in  the  printed  roll,  the  respondent 
lodged  a  minute  abandoning  the  charge.  The  suspender  then  moved  the 
Lord  Ordinary  to  find  him  entitled  to  expenses  in  that  suspension.  This 
motion  was  met  by  a  counter-motion,  that  the  process  should  be  remitted 


THE  COURT  OF  SESSION.    *  43 

to  Lord  Ardmillaii  ob  contmgentkan  of  the  first  suspension,  in  terms  of  the 
9th  section  of  the  48  Greo.  m.,  cap.  151,  which  provides,  "  that  where 
any  action^  etc,  has  been  brought  before  one  of  the  said  Divisions  or  the 
Lord  Ordinaiy  thereof,  the  other  Division  or  the  Lords  Ordinary  thereof 
shaH  remit  anj  action,  etc.,  sabsequentlj  brought  before  them  relating  to 
tbe  sune  subject,  matter,  or  thing,  or  having  a  connection  or  contingency 
therewith,  to  the  consideration  of  the  Division  or  Lord  Ordinary  before 
vbom  the  first  action,  etc.,  had  been  previously  brought."  The  Lord 
Jostice-Clerk : — The  peculiarity  in  the  present  case  was,  that  the  original 
aclion  before  Lord  Ardmillan  had  been  exhausted  by  a  judgment  on  the 
merits,  including  expenses,  while  the  action  brought  before  Lord  Mac- 
kenzie to  try  the  competency  of  the  charge  was  disposed  of,  except  with 
reference  to  expenses.  Both  causes  were  thus  in  substance  at  an  end. 
In  that  before  Lord  Ardmillan,  although  there  had  been  a  judgment  on 
the  merits  and  on  the  question  of  expenses,  which  had  become  final,  it 
WBS  sdH  competent  to  make  a  reference  to  oath,  and  a  minute  making 
uch  nference  had  been  lodged.  Judgment  could  be  pronounced  on  that 
referenee,  and  the  cause  was  therefore  in  Court  The  cause  before  Lord 
MiKkeozie  was  also  a  depending  process,  the  question  of  expenses  still 
reoaiDing  to  be  settled.  It  might,  however,  have  been  a  delicate  ques- 
tioo  wheSier,  if  Lord  Mackenzie  had  pronounced  a  judgment  on  the 
nKrits,  the  cause  could  have  been  remitted  to  another  Lord  Ordinary  to 
deride  the  question  of  expenses. 

Cochrane  v.  Smith. — Dec,  16. 

Prescription — Property — Church, 
This  was  a  declarator  of  right  by  the  minister  of  the  first  charge  of 
Capar  to  a  piece  of  ground  as  part  of  his  benefice.  The  ground  was 
pofisessed  for  more  than  thirteen  years  previous  to  1824,  by  his  prede- 
cessors in  office,  and  he  founds  hiis  claim  to  it  on  the  decennalis  et  trim" 
nalts  possessio.  The  defender  is  at  present  in  possession,  and  has  been  so 
during  most  of  the  time  that  has  elapsed  since  1824.  The  Court 
assoilried  the  defender,  holding  that  there  was  neither  real  nor  constructive 
possession  on  the  part  of  the  pursuer.  Actual  possession  having  been 
abandoned  since  1824,  he  could  not  found  on  the  thirteen  years'  pos- 
session prior  to  that  date,  for  the  purpose  of  depriving  the  present  pos- 
sessor of  his  possession,  or  requiring  him  to  produce  a  valid  title  in  sup- 
port of  it 


OUTER  HOUSE. 
November  26.— LORD  KINLOCH. 
Smith  v.  Hewetson. 
Default, — The  defender  stated  that  the  pursuer  had  failed  to  comply 
with  an  order  pronounced  in  June  last,  to  print  the  record.     The  Lord 
Ordinary  observed,  that  it  was  competent  to  decern  against  the  pursuer 
for  de&ult,  in  the  event  of  his  continued  refusal  to  obtemper  the  order, 
and  of  new  ordained  him  to  print  "  with  certification." 

Bbattie  V,  Mather. 
Becord, — Where  a  defender's  revised  condescendence  had  been  enlarged 
from  twelve  to  twenty-eight  articles,  the  Lord  Ordinary  observed,  that 
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this  was  QODtiuiy  to  the  spirit  of  the  statutory  provisiona.  He  should 
allow  the  pursuer  time  to  consider  whether  he  would  require  a  second 
retisal.  If  such  were  necessary,  it  must  be  at  the  expense  of  the  other 
part(y« 

November  29.— JjOBD  JERVISWOODE. 
Ex  parte  Wxlson, 
Jwi8dustion,-^*ThiB  was  a  petition  for  authority  to  dispense  with  the 
dtation  of  next  of  kin ;  and  it  was  argued  that,  as  the  summons  had 
not  thus  been  served,  the  petition  was  not  **  incident  to  a  depending 
action,"  and  was  therefore  competently  brought  before  the  Loni  Ordi- 
nary. The  Lord  Ordinary  observed,  that  the  Court  was  not  disposed  to 
attaeh  mueh  weight  to  the  general  descriptive  words  above  quoted ;  and 
that  the  rule  was,  that  all  petitions  except  those  specially  enumerated  in 
the  4th  section  of  the  Act  (20  &  21  Vict.,  cap.  66)  must  be  enrolled  in  the 
Inntr  Hoisdi    Petition  withdrawn. 

December  1.— LORD  JERVISWOODE, 
DouQLAa  f^  Douglas. 
It^trim  Paymeni.^^'On  a  motion  for  payment  of  L.1000  to  Oencnl 
Douglas,  a  claimant  in  this  estate— ol^ected  by  the  trustees,  that  the  claim- 
ant had  already  received  L.12,000,  besides  entering  into  the  poesession 
of  heritable  estate  under  the  trust ;  and  that  it  was  doubtful,  in  <»ie  view 
of  the  settlement,  whether  any  balance  remained  due.  The  trustees  were 
at  least  entitled  to  withhold  payment  until  the  accounts  had  been  adjusted. 
His  Lordship  said  they  might  renew  the  motion,  after  the  accounts  had 
been  a((justed. 

Jkoemi^  2— WRD  JERVISWOODE. 
EiD  parte  FnJLSXR. 
hUmatian. — ^The  petition  prayed  for  intimation  to  the  known  agents 
of  certain  parties,  resident  abroad,  who  were  claimants  in  a  relative  pro- 
cess of  mnltiplepoinding.  Observed — ^That  the  responsibility  of  resort- 
ing to  intimation  in  this  way,  instead  of  edictal  citation,  must  rest  w  ih 
the  petitioner.  If  the  agents  of  the  parties  were  willing  to  accept  service, 
that  would  probably  remove  the  difficulty. 

December  6.— LORD  ARDMILLAN. 
Millar  r.  Cook. 
AmmdmeiU  of  Libel, — ^This  was  an  action  of  declarator  and  molestation, 
in  which  the  pursuer  sought  to  have  it  declared  that  he  had  the  sole 
right  of  property  in  the  lands  of  Wester  Sheardale  and  others  in  Clack-  ^ 
mannanshire  iree  from  any  right  of  way,  etc.,  over  and  upon  the  said 
Urnds*     After  defences  had  been  lodged,  the  pursuer  moved  for  leave  to 
amend  the  libel  by  inserting  words  of  limitation  after  the  word  ''  lands,"  I 
^  viz.,  "  Whether  running  in  a  direction  from  east  to  west,  or  other  direc- 
tion, through  the  low  lands  of  Wester  Sheardale  near  Mollockfbot." 
Lord  Ardmillan  held  that  this  was  substantially  a  restriction  of  the  con- 
clusions of  the  summons,  and  not  an  ^'amendment;"  and  therefore 
allowed  the  pursuer  to  lodge  a  minute  of  restrictiou  in  similar  terms  to 
the  proposed  amendment^  reserving  the  question  of  expenses. 
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December  S.—L01XD  JERVISWOODE. 

BAimEBMANS  V.  InNES. 

Bakkebmans  v.  Mitchell. 

DSgence. — ^The  pursuers  are  claimants  of  the  large  succession,  herit- 
able and  moyeable,  left  by  the  late  Miss  Jane  Innes  of  Stow,  alleged  to 
be  worth  about  L.2,000,000  sterling. 

Hie  case  was  now  heard  upon  a  motion  of  the  pursuers  for  leave  to 
search  the  cburcbjard  of  Belhelvie,  in  Aberderashire,  for  a  certain  tomb- 
stone, which  the  pursuers  say  stood  in  that  churchyard  till  about  twenty 
years  ago,  when  it  disappeared,  and  which,  they  say,  they  have  recenly, 
learnt  was  buried  and  hid  somewhere  in  the  churchyard.  This  tomb- 
stone is  alleged  to  have  recorded  the  deaths  of  one  Thomas  Simpson, 
vho  resided  at  DarrahiU,  and  his  wife,  Jean  Adams.  The  pursuers 
aflege  that  tbej  have  ground  for  aospecting  that  the  defenders  are  de- 
skqM,  not  from  the  Thomas  Simpson,  DarrahiU,  who  married  an  Innes, 
hot  fam  a  cotemporary  of  the  same  name,  whose  tombstone  is  sought  to 
be  movered.  It  appeared  from  the  statements  at  the  bar,  that  for  some 
mmths  past,  each  party  had  three  persons  watching  the  churchyard  day 
and  night,  lest  the  other  partyshould  do  anything  in  the  churdiyard  to 
aher  its,exi0ttng  condition.  The  Lord  Ordinary  said  that  he  would  not 
bimself  dispose  of  a  matter  so  novel  and  important  in  its  character,  but 
woald  report  it  to  the  Court ;  and  asked  Mr  Black  to  consider  whether 
the  poxsners  would  not  make  their  motion  in  more  favourable  circum- 
Manoes  if  they  first  got  issues  a^usted.     Motion  delayed  accordingly. 

December  18.— LORD  NEAVES. 
Montgomery  v.  Watsok. 
Decree  m  Absence. — ^This  was  a  process  of  suspension  and  interdict,  to 
prohilnt  the  public  from  fishing  in  Loch  Leven«  A  considerable  num- 
ber of  persons  resident  in  the  vicinity  were  caUed  as  defenders.  A 
iQGtioii,  to  have  the  interdict  made  perpetual  against  three  parties  who 
(fid  not  appear,  was  opposed  by  the  other  defenders,  on  the  ground  that 
it  might  be  prejudicial  to  the  alleged  public  right.  Lord  Neaves  held, 
that  as  there  were  no  declaratory  conclusions,  the  decree  sought  could 
bare  no  efiect  except  as  regards  the  interests  of  the  absent  defenders, 
ud  granted  interdict  as  craved. 

December  15.— LORD  ARDMILLAN. 

Eadenoe — Ptmlege.-^In  an  action  of  divorce,  held,  on  appeal  from  the 
Sheiiff  Commissary,  that  it  might  be  the  duty  of  ike  judge  to  warn  a 
vitnesB  that  she  was  not  bound  to  answer  the  question,  Whether  she  had 
pasBed  the  night  with  the  defender.  It  was  necessary,  however,  that  his 
Lordship  should  put  the  preliminary  question.  Whether  she  knew  the 
defender  was  a  married  man ;  because,  if  she  were  not  aware  of  his  status^ 
tlie  adultery,  as  an  indictable  offence,  had  not  been  committed  by  the 
witness,  and  she  was  not  entitled  to  protection.  In  any  view,  the  ex- 
smination  might  be  carried  up  to  a  point  which  would  enable  a  legal 
io&arenoe  to  be  drawn  as  to  the  conduct  of  the  defender.  The  qpeation 
vaa  raised  on  an  otyectaon  by  the  defender's  counsel 
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December  17.— LORD  KINLOCH. 
Mn.LAR  V.  Murray. 
Record — Jurisdiction, — ^This  was  a  process  of  division  of  common  tj. 
Lord  Handjside  had  ordered  condescendences  to  be  lodged  by  the 
parties  interested ;  and  papers  had  been  lodged,  but  the  record  was  not 
closed.  It  was  now  objected,  that  the  procedure  was  irregular,  as  the 
Court  of  Session  had  no  power  to  make  up  a  record  in  actions  of  this 
nature.  His  Lordship,  after  advising  the  case,  found  that  it  was  neces- 
sary to  remit  to  the  Sheriff  of  the  bounds  to  make  up  a  record,  and  re- 
mitted accordingly. 

December  20.— LORD  JERVISWOODB. 

Pet.  Joel  for  recall  of  Gill's  Sequestration. 

Li  this  case  the  petitioner's  mandatories  recently  lodged  a  minute 

withdrawing  as  numdatories ;  and  to-day  the  Lord  Ordinary  pronounced 

an  interlocutor,  holding  them  as  having  withdrawn.     The  case,  we 

understand,  is  about  to  be  carried  by  appeal  to  the  House  of  Lords. 

Dawson's  Trustees  r.  Colonel  and  Mrs  Maclean. 
Jurisdiction — Foreign. — This  is  a  branch  of  the  case  relating  to  the 
Carron  Company,  in  which  the  complainers  and  respondents  were  both 
partners.  In  1839  the  respondents  sold  to  Mr  Joseph  Dawson  ten 
shares  of  the  company's  stock.  In  February  of  the  present  year  the 
respondents  filed  a  bill  of  complaint  in  the  Court  of  Chancery  against 
the  complainers  as  trustees  and  executors  of  Joseph  Dawson,  praying  to 
have  the  sale  set  aside.  Two  of  the  complainers,  William  and  Thomas 
Dawson,  refused  to  become  parties  to  the  Chancery  suit;  and  ultimately 
the  present  respondents  had  to  apply  to  the  Court  of  Chancery  to  get  an 
executor  nominated  to  Joseph  Dawson.  The  complainers,  W.  and  T. 
Dawson,  in  name  of  Dawson's  trustees,  have  also  raised  in  the  Court  of 
Session  a  process  of  multiplepoinding  and  exoneration,  calling,  among 
others,  the  respondents  and  all  the  other  persons  from  whom  it  was 
alleged  that  Joseph  Dawson  had  bought  shares  fraudulently.  The  re- 
spondents and  others  have  raised  in  the  Court  of  Session  actions  of  reduc- 
tion of  the  sales  of  shares,  which  have  already  attracted  some  notoriety. 
In  these  circumstances,  Dawson's  trustees  raised  a  process  of  suspension 
and  interdict  to  have  the  respondents  interdicted  from  prosecuting  tlic 
proceedings  in  the  Court  of  Chancery,  on  the  ground  that  the  Courts  in 
Scotland  are  the  only  competent  tribunab  for  determining  the  questions 
rabed  as  to  the  estate  of  Joseph  Dawson  ;  and  in  respect  that  the  respon- 
dents have  themselves  raised  an  action  in  Scotland.  The  respondents, 
on  the  other  hand,  maintain  that  they  are  resident  and  domiciled  in  Eng- 
land, and  are  not  subjecFto  the  Scotch  Courts  ;  that  as  the  acts  sought 
to  be  interdicted  are  to  be  performed  beyond  the  jurisdiction  of  the  pre- 
sent Court,  an  interdict  could  not  be  enforced.  The  Lord  Ordinary  on 
the  Bills  passed  the  note,  but  refused  the  interdict. 

December  3-21.— LORD  KINLOCH. 
Pearson  v.  Western  Bank  Directors,    , 
Inolis  v.  Idem. 
Res  Tioviter — Sist — ^In  these  actions  the  defenders  have  given  in  a  con- 
descendence of  res  novitery  in  which  they  state  that  since  the  record  was 
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dosed,  an  action  has  been  raised  against  them  at  the  instance  of  the  liqui- 
dators. The  grounds  of  the  action  set  forth,  and  the  conclusions  founded 
thereon,  in  the  last-mentioned  action,  they  state,  embrace  the  whole  of  the 
porsaers'  averments  in  the  present  actions,  and  also  substantially  embrace 
the  ecadasions  of  the  present  actions.  The  sums  concluded  for  in  the  new 
icaoo,  with  the  assets  in  the  hands  of  the  liquidators,  would  more  than 
rfiaoe  all  the  paid-up  capital  and  all  the  paid-up  calls,  and  enable  the 
I^oidators  not  only  to  relieve  the  pursuers  of  the  calls  on  their  shares, 
but  also  to  pay  to  them  a  sum  equal  to  the  price,  with  interest,  which 
ihej  paid  for  their  shares.  The  defenders  plead — (1.)  that  the  present 
actions  should  be  dismissed,  in  respect  of  accumulatio  actwnum ;  or  (2.) 
that,  at  all  events,  they  should  be  sisted  until  the  liquidators'  action  is 
disposed  of.  The  pursuers  oppose  the  sisting,  but  offer,  if  the  defenders 
loake  payment  to  them  of  the  sums  concluded  for  in  their  actions,  to 
grant  assignations  in  their  favour  of  all  their  claims.  Counsel  have  been 
heard  at  great  length,  both  in  regard  to  the  proposed  sist  and  on  the 
T^?aDcy  ;  and  the  Lord  Ordinary  has  taken  both  cases  to  avizandum. 
We  sliall  report  his  interlocutor. 

December  21.— LORD  ARDMILLAN. 
Gillespie  v.  Russell. 
Id  this  celebrated  case,  issues  were  reported  to  the  Inner  House.  The 
pursuer  proposed  issues  (1.)  of  fraudulent  misrepresentation  and  con- 
cealment ;  and  (2.)  of  fraudulent  misrepresentation  alone.  The  defenders 
objected  to  the  fii^t  issue  altogether,  and  desired  to  introduce  a  specific 
statement  of  &cts  into  the  second. 

December  22 LORD  JERVISWOODE. 

StEDWARD  V,  MOUJSOK. 

Vahte  of  Action, — ^An  advocation  oh  contmgeniiamy  where  the  sum  in  the 
origina]  summons,  although  a  multiplepoinding,  was  under  L.25,  held 
incompetent,  in  respect  of  §  22  of  the  Sheriff  Court  Act,  16  &  17  Vict., 
cap.  80 ;  and  action  dismissed,  with  expenses. 
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Adv.-Qen.  v.  Simon  Fraser. 
Forgenf —  Uttering » 
Simon  Fraser,  a  sheriff-officer  in  Linlithgowshire,  was  indicted — (1.) 
with  the  foi^ry  and  uttering  of  the  subscription  of  a  witness  to  an 
execution  of  citation ;  (2.)  the  forgery  and  uttering  as  genuine  of  a  false, 
fabricated,  and  foiled  execution.     The  facts  averred  were,  that  he  had 
forged  the  signature  of  a  certain  James  Donaldson  to  a  citation,  as  wit- 
nesB  to  the  service,  and  delivered  it  as  genuine ;  and  that,  having  pro- 
cured the  ngnature  of  one  John  Forrest  to  a  blank  piece  of  paper,  he 
inserted  above  it  an  execution  of  citation.     Objections  were  ta^en  to 
both  charges  as  laid  in  the  indictment     The  Court  had  no  difficulty  in 
repeUmg  the  first  objection ;  but  on  the  second  charge,  they,  by  a  minority, 
found  the  libel  not  relevant.    The  Lord  Justice-General  concurred  with 
the  jaa^cintj: — Assuming  that  the  signatures  to  tiie  execution  were 
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gennine,  was  the  offence  averred  here  a  forgery  in  the  sense  in  which 
that  nomm  juris  was  used  in  the  Court  of  Justice?  Forgery  was  origi- 
nally tried  in  the  Civil  Court,  and  in  capital  cases  transferred  to  the 
Court  of  Justiciary ;  only  in  the  middle  of  last  century  had  a  privative 
jurisdiction  on  forgery  hc^n  given  to  the  Court  of  Justiciary.  His  Lord- 
ship had  examined  all  the  cases  from  1500  downwards,  and  could  not 
find  a  single  case  to  support  this  charge  of  forgeiy.  The  distinction 
drawn  by  Hume  was  broad  and  clear.  If  a  messenger  returned  a  genuine 
execution  containing  false  statements,  it  was  still  a  genuine  writ  of  the 
parties  who  made  it.  It  was  a  different  case  from  that  where  what  was 
inserted  above  was  not  what  was  intended.  The  case  of  a  fiJse  attesta- 
tion by  notaries  was  made  forgeiy  by  statute.  Lord  Ivory — ^was  of  a  dif- 
ferent opinion,  holding  that  the  o^nce  was  relevantly  libelled  as  forgeiy. 
In  the  analogous  case  of  notaries  subscribing  for  a  party  who  could  not 
write,  falsehood  by  them  was  forgery,  although  their  signatures  were 
genuine.  This  was  a  &bricated  execution,  representing  that  an  actus 
legitmtu  had  taken  place,  which  had  not  taken  place ;  and  the  document, 
as  an  actus  IsgitimuSy  affected  the  property  of  individuals.  Lord  Deas 
concurred  with  Lord  Ivory.  The  other  judges  concurred  in  the  decisibn 
of  the  Court 

Babl  op  KiNNomx  v.  Tobd. — Dee,  15. 
Oame  Laws — Trespass. 
Lord  KinnouU  presented,  on  the  5th  September  last,  to  the  Justices  of 
the  Peace  in  Perthshire,  a  complamt  founded  on  the  1st  section  of  2  &  3 
William  IV.,  cap.  68  (Day  Poaching  Act),  against  David  Todd,  a  tenant 
of  his  own,  for  trespassing  in  pursuit  of  game  without  his  leave,  on  the 
£Burm  of  which  Todd  was  the  occupant.  The  defender  objected,  that  he 
being  tenant  of  the  lands  in  question,  there  could  be  no  trespass  under 
the  Act ;  and  the  Justices  sustained  his  objection.  Lord  KinnouU  adTO- 
cated  the  case.  The  Lord  Justice-General  delivered  the  judgment  of  the 
whole  Court : — ^It  did  not  appear  whether  it  was  set  forth  in  the  com- 
plaint that  Todd  was  at  the  time  on  the  lands  of  which  he  was  tenant ; 
but  the  objection  was  taken  on  that  footing,  and  the  fact  of  his  being  the 
tenant  of  the  lands  on  which  the  alleged  trespass  was  committed  was  not 
disputed.  In  the  case  of  Smellie,  1  June  1844,  the  question  was  raised 
as  to  the  application  of  the  statute  to  tenants  of  the  lands  on  which  tres- 
pass was  alleged  to  have  been  committed.  The  judgment  then  pro- 
nounced by  a  full  bench  was  against  the  application  of  the  statute  to 
such  a  case ;  and  though  there  was  a  difference  of  opinion,  still  that  was 
a  deliberate  judgment  of  the  whole  Court.  Tliey  were  now  asked  to 
pronounce  a  different  judgment,  based  on  the  arguments  submitted  to 
them,  and  on  the  course  taken  by  the  Court  in  certain  subsequent  cases. 
One  of  these  was  that  of  the  Earl  of  Selkirk,  14  De6.  1850,  where  it 
was  found  that  the  statute  was  applicable  to  the  case  of  the  fiumnservant 
of  the  tenant;  and  it  was  contended  that  while  the  Court  in  that  case 
found  that  the  servant  of  a  tenant  might  be  a  trespasser,  the  doctrine 
laid  down  would  extend  to  a  tenant  himself.  Looking  at  the  case  of 
Selkirk,  it  did  not  appear  that  the  farm^servant  of  a  tenant  of  the  lands 
must  neaessarily  be  a  trespasser,  but  only  that  he  might  be  a  trespasser. 
It  could  not  be  known  what  would  have  been  the  ultimate  judgment 
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Of  the  Court  if  the  servant  bad  entered  upon  the  lands  in  the  execution 
or  the  agricoliural  purposes  of  his  master.  The  case  of  Smeaton,  to 
which  reference  had  also  been  made,  was  not  under  this  statute,  but 
under  that  of  George  IV.,  the  objects  of  which  were  of  an  entirely 
d'iitt:rsQt  nature.  Neither  of  these  decisions  derogated  at  all  from  the 
judoiaeDt  in  the  case  of  Smellie,  the  authority  of  which  was  indeed 
rce^igoised.  Very  strong  arguments,  indeed,  would  be  needed  to  justify 
'>hi  Court  in  ^ing  back  on  a  judgment  which  their  predecessors  had  so 
Miberately  pronounced.  It  would  be  a  bad  precedent  to  overturn  such 
a  decision  on  light  grounds.  The  Court  therefore  were  of  opinion,  that 
t^ie  present  bill  of  advocation  should  be  refused. 


Bell  v.  OnABAiii  falsely  calling  herself  BbjAj^ 

Scoich  Marriage — Foreign — Evidence  of  Consent. 

(Qth  December  1S59.) 

The  appellant,  John  Bell,  was  a  gentleman  resident  at  Appleby,  in  West- 
xaoreUnd,  and  had  for  many  years  held  the  office  of  clerk  of  the  peace  for  the 
ctHicty  of  Westmoreland.  The  respondent  was  a  person  in  an  inferior  station  of 
life,  uid  resided  with  her  brother,  who  was  a  shoemaker.  It  appeared  that  on 
o:  about  the  1st  of  November  1843,  when  the  appellant  was  forty -three  years 
01  age  and  the  respondent  was  oDly  nineteen,  an  illicit  connection  was  com- 
csicooed  between  them.  On  the  occasion  of  her  second  pregnancy,  in  1847, 
certain  communications  passed  between  Mr  Bell  and  the  brother  of  the  re- 
q:>jDdent.  The  result  of  such  communications  appears  to  have  been  an  arrange- 
Lieat  that  Mr  Bell  should  go  through  the  ceremony  of  marriage  with  the 
n:9p«>Qdent.  In  pursuance  of  this  arrangement,  Mr  Bell,  on  the  13th  June 
1B47,  proceeded  with  the  respondent  and  her  brother  by  train  to  Gretna.  On 
ariinng  at  the  Gretna  station,  which  is  on  the  English  side,  they  walked  across 
the  harder  to  the  toll-house  on  the  Scotch  side,  where  marriages  were  commonly 
performed ;  and,  in  the  presence  of  John  Murray,  the  keeper  of  the  house,  who 
▼as  there,  they  went  through  the  usual  ceremony  of  declaring  themselves  to 
W  man  and  wife,  received  the  usual  certificate,  and  signed  an  entry  in  the 
tt^r  in  the  following  terms  : — 

^^  Annan,  Parish  of  Annan,  18th  November  1843. 

^  We,  John  Bell,  residing  in  the  parish  of  Bongate,  in  the  county  of  West- 
cjcreUnd,  and  Elizabeth  Bell,  residing  in  the  parish  of  Appleby,  in  the  county 
of  Westmoreland,  do  hereby  acknowledge  ourselves  to  be  married  persons  from 
the  Ist  of  NoTember  1843 ;  in  testimony  whereof,  we  have  requested  Mary 
Murray  and  David  Murray  to  sign  this  as  witnesses  to  the  genuineness  of  our 
signatures." 

Disputes  having  afterwards  arisen  between  them,  in  December  1853  Mr 
Bell  commenced  proceedings  in  the  Consistory  Court  of  Carlisle,  in  order  to 
o-itain  a  decree  of  nullity  of  marriage.  The  suit  came  to  a  hearing  in  March 
1856,  when  Mr  Bell,  Elizabeth  Graham,  and  John  Murray,  who  had  performed 
the  ceremony,  were  all  examined  as  to  what  had  taken  place  on  the  13th  of  No- 

*  Before  Lord  Cran worth,  Lord  Kingsdown^  Lord  Chelmsford,  Sir  E.  Ryan, 
and  Sir  Uwrence  Peel. 

VOL.  IV,— »a  JUkXVll.  JANUARY  I860.  G 
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yember  1847.  According  to  Mr  Bell,  no  marriage  had  ever  taken  place  at  all  ; 
the  oeremony  was  a  purely  fictitious  one,  and  was  never  meant  to  have  any 
other  effect  than  that  of  satisfying  the  scruples  of  the  respondent's  brother,  who 
had  threatened  to  turn  the  respondent  out  of  his  house  unless  Mr  Bell  married 
her.  Nothing  was  said  except  by  John  Murray,  who  muttered  something  he 
did  not  understand  ;  all  that  witness  did,  was  to  fill  up  and  sign  the  papers. 
The  respondent  denied  that  her  brother  had  ever  interfered  in  the  matter,  but 
insisted  that  Mr  Bell  had  often  promised  to  marry  her,  and  repeated  his  pro- 
mises when  she  became  pregnant  the  second  time.  Both  she  and  her  brother 
fully  understood,  when  they  went  to  Qretna,  that  they  went  there  for  the  par- 
pose  of  being  lawfully  married,  and  she  bad  no  other  object  nor  understanding. 
He  always  spoke  of  the  marriage  as  a  good  one  ;  hut  he  subsequently  offered 
her  L.dO  a  year  if  she  would  go  witJi  him  to  London  and  do  away  with  it ;  and 
said  that  unless  she  did  so  he  would  give  her  no  more  money.  George  Graham, 
the  brother  of  the  respondent,  confirmed  his  sister's  statements. 

John  Murray  deposed  that  he  lived  at  Sack  Toll-bar.  Remembered  perform- 
ing the  ceremony  of  maiTiage  between  Mr  Bell  and  Elizabeth  Graham,  on  the 
Idth  November  1847.  Mr  Bell  had  come  to  him  two  days  previously,  and  had 
inquired  if  a  marriage  could  be  dated  back,  for  he  had  been  married  nearly  four 
years  before  at  Annan,  and  his  wife  was  now  unwilling  to  live  with  him  unless 
she  had  something  to  show  for  her  marriage  ;  that  he  had  been  to  Annan  to  find 
the  party  who  had  married  him,  but  could  not,  as  he  was  gone  to  America. 
Witness  replied  that  he  had  no  objection  to  date  the  certificate  back,  but  they 
must  go  through  the  same  ceremony  as  other  people.  On  the  13th  of  November 
Mr  Bell  came  with  Elizabeth  Graham  to  his  house^  and  was  married  to  her  in 
tho  usu2il  manner.     The  witness  then  described  the  nature  of  the  ceremony. 

Mr  Cook,  advocate,  was  called  on  behalf  of  Mr  Bell,  to  prove  the  law  of  Scot- 
land in  such  matters,  and  deposed  that  if  the  parties  distinctly  acknowledge 
themselves  to  be  husband  and  wife,  or  accept  of  or  take  each  other  as  husband 
and  wife,  and  at  the  same  time  make  a  declaration  to  that  effect,  provided  it  is 
done  bona  fide  with  the  intention  of  contracting  marriage,  it  was  sufiicient  to 
make  a  marriage.  Suoh  a  marriage  was  irregular,  but  lawful,  and  was  called 
a  marriage  by  declaration  deproesenti.  It  was,  however,  always  competent  for 
the  parties  to  show  that  the  exchange  of  the  declarations  was  not  really  for  the 
purpose  of  constituting  a  marriage,  but  alio  intuitu^  for  some  other  purpose ;  and 
if  this  could  be  established  to  the  satisfaction  of  the  Court,  then,  notwithstand- 
ing the  formal  declaration,  there  was  no  marriage. 

On  the  24th  day  of  April  1856,  the  Rev.  Charles  James  Butler,  Chancellor  of 
the  Consistory  Court  of  Carlisle,  delivered  an  elaborate  judgment,  and  pro- 
nounced sentence  in  favour  of  the  marriage,  which  sentence  was  duly  confirmed 
by  the  Chancery  Court  of  York.  From  this  Court  Mr  Bell  appealed  to  the 
Privy  Council.  Twiss,  Q.  C,  and  Anderson,  appeared  for  the  appellant,  and 
ciled  the  following  cases  : — Dalrymple  v.  DcUrpmple,  2  Hag.  ;  APInnes  v. 
Afora,  2  Paton  ;  Taylor  v.  Kello,  Mor.  12,687  ;  M'Adam  v.  Walker,  5  Paton, 
675;  M'Lachian  v.  Dobson,  1  Dow,  188  ;  Jolfy  v.  M'Ghregor,  3  W.  and  S.  86  ; 
Cunningham  v.  Cunningham^  2  Dow,  502  ;  Stewart  v.  Menzies,  8  CI.  and  Fhi. 
300  ;  Loefyer  v.  Sinclair,  8  D.  603 ;  Campbell  v.  Sasson,  2  W.  and  S.  319 ;  Ham- 
ilton V.  Hamilton,  9  CI.  and  Pin. ;  Swift  v.  Kelly,  3  Knapp,  P.C.C.  257. 

Deane,  Q.  C,  and  Neish,  foi^  the  respondents,  were  not  called  upon. 

Lord  Cranworth  delivered  the  judgment  of  their  lordships.  In  this  case 
we  have  come  to  a  clear  conclusion  on  the  facts,  which  renders  the  discussion 
of  difficult  points  of  law  unnecessary  ;  and  our  decision  will,  therefore,  rest  on 
the  facts  alone.  The  following  facts  we  regard  as  established  : — That  Mr  Bell 
did  represent  to  Elizabeth  Graham  that  it  was  his  intention  to  many  her  ; 
that  such  marriage  did  actually  take  place  by  some  proceeding  across  the 
border  ;  that  he  induced  her  to  accompany  him  across  the  border,  and  to  go 
through  the  ceremony  of  marriage,  with  a  view  to  carry  such  intention  into 
effect ;  that  she  did  actually  accompany,  him  and  go  thzough  the  ceremony  of 
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muriagey  mod  that  she  considered  that  a  marriage  had  aetnally  taken  place  be- 
twwk  them.    It  18  QTged  oo  the  part  of  Mr  Bell  that,  whatever  Elizabeth 
MnhMxn  might  hare  thought  on  the  subject,  he,  Mr  Bell,  had  a  very  different 
object  in  view^  which  was  to  enable  himself  to  obtain  a  certificate  of  a  preyious 
mtnhge,  which  had,  in  fact,  never  taken  place.    Whether,  if  it  were  the  fact 
thit  he  had,  at  the  time  of  the  marriage,  any  such  intention,  the  marriage 
would  be  invalidated  thereby,  is  a  point  as  to  which  we  do  not  give  any  opi- 
nioa,  because  it  is  our  clear  opinion  that,  although  he  might  have  had  the  object 
to  view  to  obtain  a  fidse  certificate  of  a  marriage  which  had  never  taken  place, 
ret  he  had  also,  on  that  Idth  of  November  1847,  a  deliberate  intention  of  being 
minied  to  Elizabeth  Graham.    It  is  unimportant  to  inquire  into  his  motives  for 
endeavoiiriDg  to  obtain  the  prior  certificate ;  but  I  may  observe,  that  it  struck 
■s  all  that  UiB  anxiety  he  showed  to  obtain  the  prior  certificate  offered  the 
strongest  evidence  that  he  intended  a  real  marriage,  because  in  such  case  it  was 
important  lor  him  to  prove  to  the  world- that  his  wife  was  a  virtuous  woman. 
Except  for  this  purpose,  I  do  not  see  what  object  he  could  have  had  in  ante- 
listnig  the  certificate.     What,  then,  is  the  evidence,  and  how  is  it  shown  that 
t^m  mairimoniwn  was  contracted  ?     There  were  three  witnesses  of  the  fact ; 
and  peI^M  it  might  have  been  more  satisfactory  if  the  wife  and  son  of  Murray, 
who  were  present,  had  been  also  examined  ;  but,  a^  it  appears  that  these  parties 
veRio  the  habit  of  witnessing  upwards  of  400  marriages  in  the  course  of  the 
rev;  it  would  not  have  been  of  much  value.     It  might  be  thought  that  Murray 
wooU  be  no  better  witness  than  his  wife  or  son  ;  but  such  is  not  the  case,  for 
there  were  peculiar  circumstances  which  called  his  attention  to  this  marriage, 
and  fixed  it  in  his  memory.    There  was  the  attempt  to  induce  him  to  grant  a 
filie  certificate,  and  the  statements  as  to  the  previous  marriage,  which  led  him 
to  doubt  whether  any  such  previous  marriage  had  ever  been  actually  solem- 
nized.   According  to  Mr  Bell's  statement,  he  went  two  days  previously  to 
M array,  to  endeavour  to  obtain  a  certificate  of  the  alleged  former  marriage,  but 
fuled  in  so  doing;  he  afterwards  went  with  Elizabeth  Graham,  with  the  same 
object ;  no  ceremony  whatever  took  place ;  he  took  her  hand  certainly,  but  he 
said  nothing.     Now,  contrast  this  evidence  with  the  evidence  of  the  party 
equally  interested  on  the  other  side,  and  with  the  evidence  of  Murray.     Ac- 
coniing  to  Murrav,  they  joined  hands  before  witnesses  ;  and  Murray  asked  Mr 
Bell  if  he  took  the  woman  to  be  his  lawful  wife,  to  live  together  for  better  or 
for  worse,  so  long  as  they  should  be  spared,  before  God  and  the  two  witnesses 
present;  to  whidi  Mr  Bell  answered,   **I  do."      He  then  asked  a  similar 
qiKstton  of  the  woman,  and  received  a  similar  answer.    He  then  said  to  them, 
*•  You  have  acknowledged  yourselves  to  be  man  and  wife,  joined  together 
*  one.    Whom  God  joins  together  let  no  man  put  asunder.     You  have  this 
^7  declared  yourselves,  in  the  presence  of  God  and  of  these  two  witnesses, 
tabeman  and  wife,  according  to  the  laws  of  Scotland.'*    And  then  he  says 
tat  Mr  Bell  put  a  ring  on  her  finger.    It  is  to  be  remarked  that  the  woman 
daied  the  circumstance  of  the  ring,  but  it  is  unimportant,  except  as  a  test 
^  the  accuracy  of  the  witness.    On  these  facts  we  have  come  to  our  con- 
elasion,  and  none  of  us  have  the  least  doubt  that  the  account  given  by 
Murray  and  Elizabeth  Graham  is  the  correct  one ;  that  the  partie^j  were  married 
in  the  ordinary  mode  in  which  marriages  are  celebrated  on  the  border ;  and  that 
the  proceeding  was  seriously  understood,  and  intended  by  Mr  Bell,  as  well  as 
by  everybody  else,  to  be  ipsum  mcUrimonium.    The  evidence  it*  irresistible  that, 
at  the  time  the  ceremony  took  place,  both  of  the  parties  bona  fide  considered 
that  they  were  contracting  a  valid  marriage.    If  this  be  the  case,  the  circum- 
vtanee  of  their  not  coliabiting  together  in  the  ordinary  mode  is  immaterial.  Un- 
qocstionably,  if  there  had  been  a  reasonable  doubt  as  to  the  ipmm  matrimoniumf 
it  would  have  been  to  be  taken  into  account;  but  we  do  not  think  it  out- 
weighs the  other  circumstances.     What  may  have  been  the  motives  which  ac- 
huted  Mr  Bell  on  this  occasion,  we  cannot  conceive ;  but  it  appears  that  he 
*w  a  penon  holding  a  responsible  situation  in  the  county,  under  the  eye  of  the 
B^^iitetes,  and  there  might  be  motives  which  would  make  him  wish  to  marrv 
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and  yet  keep  the  fact  concealed  from  the  public ;  but  what  these  motives  were 
18  immaterial,  if  it  be  the  fact  that  he  did  actually  contract  matrimony  with  the 
respondent.  As  to  this,  we  have  Come  to  the  same  conclusion  as  the  Court  be- 
low, and  the  appeal  is  dismissed  with  costs.^ 


f  ngliull  €un. 


Contract. — Penalty — Liquidate  Damages, — Parties  bargained  for  the  sale  of 
furniture  according  to  valuation,  and  the  agreement  specified  a  day  on  which 
possession  was  to  be  given,  and  provided  that,  in  the  event  of  either  not  complying 
^^  with  every  particular  set  forth  in  the  agreement,  he  shall  forfeit  and  pay  the 
sum  of  L.50/'  Held  to  be  a  peilalty.  Bramwell,  B. — ^According  to  the  authori- 
ties, the  use  of  the  word  "  penalty,"  or  of  the  expression  *'  liquidated  damages," 
in  connection  with  the  stipulated  sum,  is  not  conclusive  as  to  its  character. 
Notwithstanding  the  use  of  the  one  expression  or  the  other,  the  scope  and  nature 
of  the  agreement  is  to  be  looked  at,  with  a  view  to  see  what  was  the  intention 
of  the  parties.  Although  the  agreement  provides  for  the  doing  of  various 
things,  yet,  if  they  are  all  of  them  of  uncertain  value,  or  involve  a  damage  in- 
capable of  pecuniary  estimate,  the  siun  will  be  recoverable  as  lic^uidated  damages, 
and  not  as  a  penalty.  But  whether  I  regard  this  case  by  the  light  of  the  autho- 
rities, or  view  it  with  relation  to  the  statute,  I  am  satisfied  that  the  stipulated 
sum  is  a  penalty,  and  consequently  that  the  plaintiff  is  entitled  onlv  to  recover 
the  actual  damage  he  has  sustained. — {Belts  v.  Burch^  7  W.  R.  546.) 

Sale. — Variance  of  Quantity. — Sale  of  wheat  in  London,  to  be  shipped  in  the 
Black  Sea  for  England ;  amount  "'  about  2000  quarters,  say  from  1800  to  2200, 
at  the  price  of  528.  per  delivered  quarter  free  on  board  at  Toganrog,  and  in- 
cluding freight,"  etc.  Payment,  cash  in  London  in  exchange  for  usuw  shipping 
documents.  The  shipping  documents  showed  a  quantity  over  1800,  but  the 
quantity  actually  shipped  was  less.  Held^  that  the  buyer  was  reUeved,  the 
meaning  of  the  contract  being,  "  unless  the  quantity  on  board  come  up  to  18O0 
quarters,  I  am  not  bound  to  take  the  cargo." — {Tauvaco  v.  Lucas,  7  W.  R.  5CS.) 

Evidence. — Pedigree — Hearsay, — Suit  instituted  at  the  beginning  of  the 
centiuT^  to  recover  L.  20,000,  taken  possession  of  by  the  Crown  as  the  estate  of 
Brigadier-General  Kayler.  The  claimants  produced  a  large  mass  of  evidence 
to  make  out  their  rdationship,  on  which  Kindersley,  V.C.,  remarked,  that 
gradually,  by  decisions  and  statutory  enactments,  there  had  arisen  a  just  dispo- 
sition to  consider  the  rules  for  shutting  out  hearsay  evidence,  which  werealmoBt 
peculiar  to  this  country,  afi  too  strict,  and  modifying  and  relaxing  them.  In 
cases  of  pedigree,  ex  necessitate  rei,  unless  you  admitted  such  evidence,  exc<?pt 
in  cases  of  yesterday,  it  was  impossible  to  arrive  at  the  truth,  although  there 
might  be  a  moral  conviction  of  it.  Every  species  was  not  admitted ;  but  living 
witnesses  were  allowed  to  state  that  which  they  had  heard  certain  persons,  now 
deceased,  say  with  respect  to  the  pedigree  of  their  family,  they  being  proved  to  he 
aliunde  members  of  that  family  to  which  the  statements  related,  but  they  must  be 
proved  to  be  relations  by  extrinsic  evidence,  and  this  Court  did  not  require  very 
strong  evidence  of  their  being  members.  Here  there  was  the  evidence  of  the 
declarations  of  deceased  persons ;  but  it  was  said  that  was  a  matter  of  pedigree 
as  to  some  person's  birth,  death,  marriage,  or  burial,  forming  a  link,  and  it  was 
not  permissible  to  produce  hearsay  evidence  of  these  facts.  His  Honour  thought 
the  evidence  was  not  of  that  description.  In  a  great  number  of  cases  of  pe^ii- 
gree  the  difficulty,  the  crux  of  the  case,  was  the  identity ;  not  whether  -1. 

1  From  the  Weekly  Reporter  of  December  17  (vol.  8,  p.  98). 
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married  (7.  or  died,  bat  vhether  a  particular  person  was  proved  to  be  the  same 
a^  another  penson  proved  to  have  existed ;  whither  such  person  came  from, 
where  he  reoded,  whether  he  had  gone  to  India  or  France ;  and  these  were  very 
important  in  questions  of  identification,  as  to  make  out  that  A.  was  the  son  of 
B.  On  principle,  if  you  once  admitted  this  evidence,  you  ought  also  to  admit 
mJeace  on  questions  not  of  pedigree,  imless  the  admission  would  be  dangerous. 
>'c  doubt  there  might  be  danger  and  mischief  in  admitting  hearsay  evidence ;  at 
tk  same  time,  notwithstanding  that  it  was  admitted  to  get  at  the  truth  ui 
pedigree  cases,  and  once  having  got  over  the  difficulty,  why  was  the  admission 
sure  dangerous  in  one  case  than  another  ?  There  was  some  difference  of  opinion 
birtween  Lord  Truro,  the  Chief  Justice  of  the  Common  Pleas,  and  Lord  Justice 
Knigbt  Bruce,  in  which  his  Honour  could  not  help  siding  with  the  Lord  Justice ; 
Lord  Cottenham  also  differed  from  the  Yice-ChanceUor  of  England ;  but  the 
regah  of  the  authorities  was,  that  there  was  a  growing  tendency  to  admit  such 
eridence,  particularly  in  the  case  of  Shields  v.  Bouchier,  The  evidence,  there- 
fcae.  oQght  to  be  admitted,  leaving  the  question  of  credibility  open.  Here  the 
patest  jealousy  ought  to  be  exercised,  because  most  of  the  witnesses  were 
intcfested.  Johann  George  Khoeler  was,  his  Honour  thought,  identified  with 
George  Frederick  Kayler,  who  was  clearly  proved  to  have  been  the  father  of  the 
intestate,  and  the  claim  had  therefore  been  established.  The  exceptions  must 
be  overruled,  and  the  costs  must  be  costs  in  the  cause. — {Baxter  v,  Mitfordy  7 
K.  R.  570.) 

IxsuRANCK. — Condition — Suicide. — A  policy  of  insurance  contained  a  condition 
that  it  would  be  void  if  the  assured  died  by  his  own  hands,  the  hands  of  justice, 
duelling,  or  suicide ;  but,  ^^  if  any  third  party  have  acquired  a  bona  fide  interest 
thttein  by  assignment,  or  by  legal  or  equitable  lien  for  a  valuble  consideration, 
or  as  security  for  money,  the  assurance  thereby  effected  shall  nevertheless,  to 
the  extent  of  such  interest,  be  valid  and  of  fuU  effect. ^^  During  the  currency 
of  the  policy  he  became  bankrupt,  and  a  few  days  after  committed  suicide. 
Did  the  creditors  take  it?  Held  by  Ex.  C.  they  did  not.  Cockbum,  C.  J. —  ^ 
'*  Penons  who,  as  assignees  of  a  bankrupt,  acquire  an  interest  merely  as  personal 
or  legal  representatives  by  operation  of  law,  are  not  third  parties  within  the 
meaning  <tf  the  clause.  They  represent  the  bankrupt  himself,  and  simply  take 
his  estate  for  the  purpose  of  distributing  it  amongst  his  creditors,  and  are  not 
SQch  third  parties  as  are  intended  in  the  condition,  the  object  of  which  was  to 
make  the  policy  more  valuable  by  enabling  the  assured  to  raise  money  on  it." — 
(JackaoH  v.  Foster,  7  W.  R.  678.) 

Marine  Insurance. — Goods  were  insured  on  a  voyage  to  B.  In  Nov.  1854 
the  ship  and  cargo  were  seized  and  condemned  on  suspicion  of  being  for  the 
slave  trade.  In  December  the  assured  gave  notice  of  abandonment  to  the 
underwriters.  Part  of  the  goods,  being  perishable,  were  sold,  and  the  residue 
•ietained  as  security  for  the  penalties.  The  assured  appealed  to  the  P.  C.  against 
the  decision  of  the  Court  of  Admiralty,  and  in  Feb.  1868  the  sentence  was 
revased,  and  the  goods  ordered  to  be  restored  to  the  assured.  Upon  this  the 
question  was,  whether  the  assured  could  recover  against  the  imderwriters  as  for 
a  total  loss.  It  was  held  that  he  could  do  so,  for  that  the  loss  was  not  the  less 
total  because  the  residue  of  the  goods  existed  in  specie  at  the  time  of  the  decree 
for  restitution. — (Lozano  v.  Janson,  33  L.  T.  Rep.  270.) 

LiABiLnr  TO  Income-tax  in  a  Partnership. — B.  was  a  partner  with  six 
others  who  resided  in  America,  and  who  there  and  in  other  places  abroad  sold 
the  goods,  which  it  was  the  business  of  B.,  who  resided  in  England,  to  buy 
there,  and  ship  to  his  partners  in  America.  The  partnership  had  a  counting- 
house  in  England,  with  the  name  of  the  partnership  over  the  door,  and  there 
also  they  had  clerks  and  servants,  and  a  banking  account  in  England,  but  no 
money  was  ever  received  in  England  except  that  sent  by  the  partners  from  New 
York.  Was  the  finn  liable  for  income-tax,  and  to  what  extent?  It  was  held 
that  it  was  liable  upon  the  whole  of  the  profits  earned  by  the  exportation  of 
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goodfl  from  England  for  sale  in  the  United  States.— (ilttoniey-G«ieraZ  v.  iStiifcy^ 
33  L.  T.  Rep.  276.) 

LiABiLiTTES  OF  RAILWAYS. — In  an  action  under  Lord  Canmbell's  Act,  it  ap- 
peared tiiat  Ae  accident  was  occasioned  by  the  defect  of  a  self-acting  switch  on 
the  line  leading  into  the  station  at  B.,  which  was  the  property  of  the  B.  C  Com- 
pany. The  defendants  had  a  right  to  use  the  station,  but  had  not  the  control 
of  it,  or  of  that  portion  of  the  Ime  where  the  switch  was ;  but  there  was  a  gate 
not  far  from  the  switch,  and  the  defendants'  servant  in  charge  of  the  gate  was 
in  the  habit  of  looking  after  the  switch,  although  it  was  not  in  his  charce. 
This  was  held  to  be  evidence  to  go  to  the  jury  of  negligence  on  the  part  of  the 
defendants.— (Birite«  v.  The  Whitehaven^  etc..  Company,  33  L.  T.  Rep.  226.) 

Liabilities  of  Trustees. — ^It  is  the  duty  of  trustees  to  inform  their  cestuit 
que  trust  of  breaches  of  trust  committed,  and  of  their  right,  before  taking  from 
them  a  release ;  and  where  the  cestuis  que  trust  had  given  receipts  and  executed 
releases  to  their  trustees  in  ignorance  of  their  breaches  of  tniist,  those  instru- 
ments were  wholly  set  aside  and  the  trustees  were  declared  to  be  personally 
liable.-<Xtoyrf  v.  Attwood,  33  L.  T.  Rep.  209.) 

LiABiLirr  OF  Executor  of  a  Shareholder. — ^A  company's  private  Act  pro- 
vided that  shareholders  should  continue  liable  on  any  judgment,  etc.,  as  if  the 
Act  had  not  passed,  and  that,  after  failure  to  obtain  satisfaction  from  the  com- 
pany, execution  might  be  enforced  against  the  property,  etc.,  of  any  shareholder, 
or  former  shareholder,  who  was  such  at  the  time  of  the  contract  made.  It 
was  held  that  the  executor  of  a  shareholder  who  had  died  before  judgment 
obtained  against  the  company  was  not  liable  under  this  provision. — {Poole  v. 
Knott,  33  L.  T.  Rep.  182.) 

Winding  Up. — ^A  company  is  to  be  wound  up  whenever  three-fourths  of  its 
capital  shall  be  lost  or  become  unavailable.  It  was  held  that,  in  estimating 
this,  its  stock-in-trade  must  not  be  valued  according  to  the  probable  selling 
price.— <£'ar/)arte  Hawkins,  33  L.  T.  Rep.  188.) 

Privilege  of  a  Witness. — ^A  stockbroker  was  held,  in  Ex  parte  Aston,  33  L. 
T.  Rep.  229,  7  W.  R.  639,  not  to  be  entitled  to  refuse  to  answer  a  question  put  to 
him,  whether  he  had  had  dealings  in  the  scrip  or  shares  of  a  certain  company  on 
the  ground  that  ^^  he  was  advised  that  the  company  was  illegal,  and  that  he  might 
render  himself  liable  to  criminal  proceedings  or  to  penalties."  It  was  nothing 
to  say  that  he  was  advised  of  its  illegality.  The  Court  will  decide  whether  the 
reason  alleged  1^  the  witness  is  a  valid  one ;  the  doctrine  of  Maule,  J.,  in  Fisher 
V.  Ronalds,  12  C.  B.  765,  that  "  the  privilege  would  be  worthless  if  the  witness 
were  required  to  point  out  how  his  answers  would  tend  to  criminate  himself," 
was  not  disputed,  but  it  was  held  to  apply  only  to  a  case  where  the  witness  had 
given  no  reason  at  all. 

CoNTRiBLTX)RY. — The  Secretary  falsely  told  B.  that  he  might  be  appointed 
medical  officer  of  a  company,  but  that  to  hold  that  office  he  must  take  a  certain 
number  of  shares,  and  that  only  two  medical  men  would  be  appointed.  B.  took 
the  shares,  and  signed  the  deed ;  but  afterwards  discovered  that  there  were  fom* 
medical  men,  and  that  it  was  not  necessary  to  hold  so  many  shares.  He  re- 
signed his  office  and  repudiated  the  shares ;  but  he  was  held,  nevertheless,  to  be 
a  contributory,  there  naving  been  no  such  misrepresentation  as  to  exonerate 
him.-— (Re  The  Home  Counties  Life  Assurance  Company.  33  L.  T.  Ren.  196 ;  7 
W.  R.  640.)  ^ 

Consideration. — B.  was  indebted  to  C.  on  two  bills  of  exchange,  and  had  a 
building  account  against  D.  At  C.'s  request,  B.  gave  him  this  order: — ''I 
hereby  agree  to  authorize  D.  to  pay  C.  or  his  order  the  sum  of  L.lld,  13s.,  the 
amount  of  two  acceptances,  together  with  the  expenses  on  the  bills  and  interest 
thereon,  towards  my  account  for  building ;  D.  to  debit  my  account  with  the 
above  money ;  also  C.'s  receipt  to  D.  I  acknowledge  shall  be  binding  between 
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mysdl  and  D.  on  the  contract."  At  foot  D.  wrote,  *^  ackxiowledffed,''  and 
signed  it.  It  was  held  that  C.  could  not  maintain  monej  had  and  receiyed 
against  D.  on  these  facts,  nor  an  action  on  the  agreement,  as  there  was  no  con- 
adeation  for  it.— -(Liuersidge  v.  Broadbelt,  33  L.  T.  Eep.  226.) 

CoPTRicttiT. — B.,  the  propriet<^  of  an  illustrated  weekly  periodical,  called  the 
Imfm  Journal,  sold  it  to  C.  for  L.20,000,  and  covenantea  not  to  puhliah  any 
pmodical  of  a  similar  description.  Afterwards  he  published  a  daily  paper  called 
ik  Daihf  Landon  Journal.  This  was  held  to  be  a  colourable  alteration  of  the 
iwoe.— (ia^ram  v.  Stiffs  33  L.  T.  Rep.  195.) 

Restraints  on  Trade. — Distance, — In  an  agreement  not  to  carry  on  business 
witiiin  a  certain  distance  from  a  place  named,  the  distance  must  be  measured 
in  a  straight  line,  and  not  by  the  nearest  practicable  mode  of  access.— (Dtttonan 
T.  IFottcr,  33  L.  T.  Rep.  266.) 

Trustee  and  Cestui  que  Tbxsst,  Solicitor  and  Client — Notice, — This 
w»  SB  appeal  from  a  decision  of  the  M.  R.,  and  the  sole  question  was, 
nhick  of  two  purchasers  was  entitled  to  priority,  according  to  ^e  doctrine  of 
ndice.  A  Ic^gacy  of  L.1 0,000  3  per  Cents,  was,  under  the  ^nU  of  John  Durand, 
deceaaed,  in  1820,  Tested  in  four  trustees.  On  the  5th  June  1820,  a  legatee, 
entitled  to  one-fourth  share,  sold  and  assigned  it  to  Fletcher  and  others.  On  the 
5$d!i  July  1824,  he  sold  and  assigned  the  same  to  the  present  appellant,  who 
inmediately  served  formal  notice  thereof  on  each  of  the  then  trustees.  In  1826, 
tk£  first  purchasers  also  served  formal  notice  of  the  sale  to  them,  and  stated  that 
they  had  done  so  in  1820  through  John  Corfield,  one  of  the  trustees,  and  also 
BcHdtor  of  his  co-trustees,  in  the  matter  of  the  trust.  On  the  retirement  of 
John  Corfield  in  1824,  his  son  and  former  clerk,  William  Corfield,  was  appointed 
trastee  in  his  place,  and  he  was  (me  of  the  trustees  in  1824,  when  the  second 
nk  took  place.  The  question  now  was,  whether  there  had  been  sufficient  notice 
of  the  first  assignment  to  enable  it  to  retain  priority.  The  Lord  Chancellor  said, 
that  the  case  could  be  satisfactorily  disposed  of,  on  the  ground  that  Durand  the 
trostee  had  actual  notice  of  the  assignment.  Nearly  forty  years  had  elapsed 
since  the  transaction,  and  there  was  as  much  evidence  as  could  reasonably  be 
expected  under  such  circumstances ;  that  Durand  had  actual  notice,  even  assum- 
ing that  it  was  necessary  to  prove  that  notice  must  be  given  personally.  If  in 
a  chain  of  sequence  some  facts  were  proved,  others  might  be  inferred ;  and  there 
▼efe  in  the  present  case  sufficient  facts  proved  to  lead  to  the  conclusion  that 
Dnrand  had  personal  notice,  and  was  fully  aware  of  the  assignment. — (Re 
IhiramTs  TniMs.,  8  W.  R.  33.) 

Will. — Legacy — Nephew  and  Niece  and  Grand-Nephew  and  Grand-Niece, — 
A  bequest  to  A.  and  B.  as  ^^  nephew  and  niece, '^  although  in  the  subsequent 
part  of  the  will  the  testator  alludes  to  them  as  the  children  of  his  nephew,  held 
cot  sufficient  to  indicate  that  in  a  subsequent  bequest  to  ^^  nephews  and 
pieces*^  the  testator  intended  that  his  grand-nephews  and  grand-nieces  should  be 
inchded.  The  Master  of  the  Rolls  said — ^^  It  appears  to  me  that  there  are 
in  the  present  case  persons  answering  the  description.  The  testator,  after 
certain  bequests,  directed  his  houses  and  premises  in  Jane  Street,  Workington, 
to  be  sold,  and  the  proceeds,  after  paying  a  certain  debt,  to  be  divided  into  three 
dttpes ;  that  is  to  say,  one-third  to  hS  niece,  Ann  Graham ;  one-third  to  lua 
sister,  Ann  Jackson ;  and  the  remaining  one-third  to  his  nephew  and  niece, 
John  and  Sarah  Pearson — ^but  who,  in  fact,  were  his  great-nephew  and  great- 
mece.  I  am  of  opinion  it  was  a  distinct  mode  of  designating  those  two  persons, 
ft&d  that  the  testator  had  no  intention  of  extending  the  meaning  of  the  terms 
nephews  and  nieces  to  a  general  class.  I  adhere  to  the  rule  laid  down  by  Sir 
Jimcs  Wigram,  to  alnde  as  much  as  possible  by  the  exact  words  of  a  will,  and  I 
find  here  in  this  will  two  persons  that  answer  the  description.  I  am  of  opinion, 
therefore,  that  ^  nephews  and  nieces*  designate  a  particular  class,  and  that  the 
oKiu  proiaiuit  lies  with  those  who  desire  to  extend  the  meaning  of  these  terms. 
NevertheleBB,  I  hold  that  the  mere  fact  of  the  testator^s  designating  these  two 
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persons  incorrectly  is  not  sufficient  to  extend  the  meaning  of  the  words  ^  nephews 
and  nieces^  throughout  the  will,  and  accordingly  there  will  be  a  declaration  to 
that  effect."— (TAomp^on  v.  Robinson,  8  W.  R.  34.) 

Partnership. — Construction  of  Agreement. — G.  L.,  a  retiring  partner  of  the 
firm  of  B.  and  Co.,  applied  to  G.  audi  Co.,  bankers,  for  a  loan  of  L. 20,000  on  the 
security  of  his  share  in  the  partnership,  and  informed  them  by  letter  that  the 
amount  of  his  share  might  be  taken  at  about  L.25,000 ;  and  that  he  was  in- 
formed by  W.  B.,  his  former  partner,  that  part  of  the  balance  at  credit  with 
G.  L.  and  Co.,  of  which  G.  L.  was  a  member,  on  account  of  B.  and  Co.,  would 
be  appropriated  towards  payment  thereof,  and  that  he  would  authorize  W.  B.  to 
^y  the  amount  to  G.  and  Co.,  and  he  thereby  bound  himself  to  give  G.  and 
Co.  a  full  and  perfect  hen  therein.  Afterwards,  W.  B.  wrote  to  G.  and  Co., 
through  G.  L.,  stating  that  they  had  instructed  C.  and  Co.  to  transfer  to  theoi 
L.5000,  the  surplus  partnership  assets  of  B.  and  Co.,  in  their  hands,  and  en- 
gaging to  pay  the  remaining  balance  of  G.  L.'s  capital.  G.  L.  sent  to  G.  and  Co. 
a  promissory  note  payable  to  the  order  of  C.  L.  and  Co.,  with  the  letter  of  W.  B., 
as  a  collateral  Kcurity,  and  the  L.20,000  \ta£  accordingly  advanced.  The  firm 
of  C.  L.  and  Co.  became  insolvent,  and  the  promissory  note  when  due  was  pre- 
sented and  dishonoured.  G.  and  Co.  filed  a  bill  against  the  surviving  members 
of  the  firm  of  B.  and  Co.,  and  the  representatives  of  a  deceased  partner,  who 
claimed  to  be  allowed  to  deduct  the  L.5000  in  the  hands  of  C.  L.  and  Co.,  re- 
ferred to  in  the  letter.  Held — ^That  the  plaintiffs  were  equitable  assignees  of 
G.  L.'s  share,  and  were  entitled  to  recover  the  whole  amount  without  deduct- 
ing^the  L.5000  alleged  to  be  in  the  hands  of  C.  L.  and  Co. — (Glyn  v.  Hood, 
8  W.  R.  37.) 

Power. — Appointment, — ^Testator  gave  to  A.  a  power  of  appointing  L.3000  3i 
per  cents,  reduced  ^^  amongst  such  of  my  children  as  shall  be  living  at  the  death 
of  A.  in  such  shares  and  proportions  as  A.  shall  by  will  appoint."  A.  by  will  gave 
to  two  of  testator's  children  L.IO  each,  and  to  the  third  *^  all  the  residue  of  my  pro- 
perty to  be  found  in  the  3^  Reduced  Bank  Annuities  (now  reduced  to  3^  per  cent.), 
and  all  other  property  whatsoever  and  wheresoever,  to  be  by  her,  the  said  Charlotte 
Elizabeth  Dixon,  possessed  and  enjoyed  absolutely  during  the  term  of  her  natural 
life,  and  to  be  disposed  as  she  shall  think  fit  at  her  death. "  7/6/(2— That  the  gift  to 
Mrs  Dixon  was  a  vaUd  exercise  of  the  power ;  and  that  she  was  entitled  to  the 
residue  absolutely.  Wood,  V.C. — "  The  main  question,  however,  was,  .whether 
the  power  of  appointment  was  well  executed ;  and  then,  whether  under  the  ap- 
pointment Mrs  Dixon  took  a  life  interest,  with  a  power  of  di^osition  by  will, 
or  an  absolute  interest,  subject  only  to  any  disposition  that  ^e  might  make. 
Here  there  was  the  additional  circumstance,  that  the  power  did  not  justify  the 
exclusion  of  any  individual.  L.IO  was  given  to  each  of  tlie  two  other  objects 
of  the  power,  and  all  the  residue  to  the  only  remaining  object.  There  mignt  be 
some  question  as  to  whether  these  were  specific  gifts  of  L.IO  out  of  the  stock, 
and  then  a  subsequent  definite  gift  of  all  her  other  proprty  ;  but  he  confessed 
that  it  appeared  that  he  was  justified,  under  the  two  circumstances  of  the  pre- 
ceding gifts  of  L.IO,  and  the  residue  to  the  only  other  object  of  the  power,  and 
of  this  singular  description  of  the  fund  (so  much  more  appropriate  to  the  pro- 
perty which  had  been  changed,  than  to  property  hereafter  to  be  invested  in  funds 
which  had  long  since  ceased  to  bear  the  name  of  3  J  Reduced),  though  with  some 
hesitation,  that  she  meant  to  operate  upon  her  power ;  it  must,  therefore,  be 
held,  that  the  power  had  been  well  exercised.  Upon  the  other  question,  as  to 
the  amount  of  interest  taken  by  Mrs  Dixon,  he  thought  that  there  was  no  doubt. 
The  property  was  given  to  her  for  her  life,  absolutely  to  be  disposed  of ;  and  he 
was,  therefore,  not  justified  in  inserting  the  words  '  by  will.'  Mrs  Dixon  was, 
therefore,  entitled  to  the  residue  of  the  fund  absolutely." — (Re  David's  Trusts.^ 
8  W.  R.  39.) 
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Still  more  touching  was  it  when,  turning  the  comer  of  a  lane,  in  the  Scottish 
tDwn  of  Edinburgh,  I  came  upon  a  signpoBt,  whereon  stood  written  that  such 
udBDch  a  one  was  ''  Breeches-Maker  to  His  Majesty ;"  and  stood  painted  the 
effigies  of  a  pair  of  leather  breeches,  and  between  the  knees  these  memorable 
words,  Sic  rruR  ad  Astra,— Sartor  Resartus^  3d  Ed.  p.  815. 

As  Montesquieu  wrote  a  Spirit  of  Laws,  a  modem  essayist  has 
proposed  to  indite  a  "  Spirit  of  Clothes."  For  neither  in  tailoring 
nor  in  le^slating  is  the  element  of  chanee  regarded  bj  the  philoso- 
pher, who  in  every  field  of  human  ingenuity  seeks  only  for  illustra- 
tions of  the  uniformity  of  the  primary  laws  of  causation.  The  secret 
of  the  fascination  which  resides  in  official  costumes  and  other 
symbols  of  dignity  may  baffle  the  penetration,  and  ever  elude  the 
grasp  of  the  discoverer ;  but  the  fact  has  been  notorious  in  all  ages. 
We  need  not  revert  to  those  remote  epochs  which  bear  witness 
to  the  mystical  eflicacy  of  Jacob's  hairy  covering,  on  which  the 
fortunes  of  the  younger  branch  of  the  Abrahamic  family,  and 
throogh  them  the  welfare  of  the  entire  human  race,  were  said  to 
^TQ  depended.  Yet  can  we  read  without  emotion  of  a  Boman 
emperor  who  was  thrown  into  hysterics  by  the  news  that  a  sub- 
altern had  assumed  the  purple,  or  is  it  possible  to  repress  a  smile 
^  pemsing  the  stoiy  of  that  episode  in  Lord  Eldon's  career,  when 
it  was  discovered  that  the  Oreat  Seal,  the  talisman  of  authority,  the 
»k  of  the  covenant  of  the  British  constitution,  had  been  filched 
from  the  custody  of  its  illustrious  worshipper  and  hierophant  t 

^  Beport  of  the  Committee  of  Faculty  on  Silk  Gowns,  and  Pleading  within 
the  Bar.  19th  Nov.  1869.  Address  by  Sheriff  Alison  to  the  Faculty  of  Piocn- 
nton  of  Glasgow.    1858. 
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YariouSi  indeed,  and  important  are  the  functions  of  costume ;  and 
not  the  least  striking  is  the  illusion  with  which  it  invests  the  wearer. 
No  Aladdin  transformation  is  half  so  wonderftd  as  the  revulsion  of 
feeling  experienced  on  beholding  your  intimate  friend  or,  it  may  be, 
your  bitterest  enemy,  for  the  first  time  attired  in  the  habiliments  of 
official  masquerade.  Look  at  that  elderly  gentleman  on  the  bench. 
But  yesterday,  the  individual  in  prison-dress  standing  before  him 
would  have  passed  him  in  the  street  without  notice,  or  (O  horror  I) 
picked  his  pocket  without  compunction.  Now,  we  will  suppose,  the 
elderly  gentleman  resplendent  in  satin  and  scarlet  brocade,  politely 
informs  his  fellow-worm  that  he  deserves  to  be  hanged,  yet,  such  is 
the  clemency  of  the  law,  that  he  will  give  him  another  chance  of  re- 
formation, and  therefore  the  sentence  of  the  Court  is  limited  to 
twenty-one  years  penal  servitude.  Prison-dress  listens  in  dumb 
surprise,  and  goes  his  way,  wondering  at  the  benignity  of  the  dis- 
pensers of  justice.  Or  take  another  case.  Two  men,  honourable 
gentlemen  both,  we  will  suppose  to  have  entered  the  world  political, 
charged  with  the  mission  of  entertaining  their  friends  by  publicly 
abusing  one  another.  A.  dons  a  mantle  of  silk,  or  encases  his  limbs 
in  the  thing  called  Windsor  Uniform  ;  and  forthwith,  in  the  pleni- 
tude of  his  generosity,  he  calls  B.  his  friend.  Old  injuries  and 
animosities  are  at  once  buried  in  oblivion.  Thus  are  friendships 
cemented  and  antipathies  corrected  by  the  magical,  all-pervading, 
humanizing  influences  of  costume. 

To  penetrate  the  disguises  of  character,  to  unlock  the  secret  springs 
of  influence,  and  by  such  artifices  as  experience  teaches,  to  establish 
the  supremacy  of  superior  culture  over  weaker  minds,  have  long 
been  regarded  as  part  of  the  legitimate  pursuits  of  the  legal  profes- 
sion. As  the  analyst,  by  purely  conventional  forms  of  reasoning, 
investigates  the  profoundest  problems,  and  in  a  few  combinations  of 
alphabetic  characters  expresses  the  mutations  of  all  material  pheno- 
mena ;  so  the  lawyer,  with  the  aid  of  certain  conventional  phrases, 
customs,  and  formulas,  sanctioned  by  usage  and  consecrated  by 
ancient  tradition,  controls  the  whole  mechanism  of  society,  and  with- 
out a  fulcrum  sets  the  world  in  motion.  It  need  not,  therefore, 
excite  surprise,  that  the  lawyer  thus  intimately  conversant  with  the 
forms,  rather  than  the  realities  of  tilings,  should  display  a  proper  and 
philosophic  appreciation  of  the  true  worth  and  inherent  dignity  of 
clothes. 

Two  of  the  branches  of  the  profession  have  lately  been  moving  in 
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tbe  matter  of  professional  costume^ — ^the  Faculty  of  Advocates,  and 
certain  of  the  Societies  of  Procurators  in  the  provincial  Courts.  We 
shall  give  to  the  proceedings  of  the  Faculty  the  precedence  which 
their  position  entitles  them  to  claim. — Shortly  before  the  advent  of 
the  last  Conservative  administration,  a  letter  was  laid  before  the 
FaciJty  from  ifr  Moncreiff  (then  engaged  in  London  with  his 
parliamentary  duties  as  Lord  Advocate),  proposing  to  confer  the 
rank  and  privilege  of  Queen's  Counsel  on  a  certain  number  of  the 
Scotch  Bar,  by  issuing  patents  of  precedence  in  their  favour.  As 
was  dae  to  the  Bar,  his  Lordship  at  the  same  time  disclaimed  the 
inteotion  of  innovating  upon  established  customs,  unless  his  proposi- 
tions were  consonant  with  the  wishes  of  the  profession.  The  matter 
was  referred  to  a  committee  ;  and  on  considering  their  report,  the 
proposed  institution  of  Queen's  Counsel  was  approved  of,  but  by  a 
majority  so  small,  that  the  Faculty  did  not  feel  justified  in  accepting 
the  offer  of  the  Lord  Advocate.  It  has  been  surmised,  not  without 
reason,  that  political  motives  had  their  usual  influence  in  modifying 
diis  decision  of  the  Faculty.  At  all  events,  a  large  proportion  of 
the  successful  minority  belonged  to  a  difierent  school  of  politicians 
from  Mr  Moncreiff.  Be  this  as  it  may,  the  Faculty  were  not  long  in 
discovering  that  they  had  proceeded  too  hastily  or  too  far.  Although 
still  repudiating  the  interference  of  the  Crown,  it  was  determined 
that  the  Faculty  could  give  precedence  as  senior  counsel  by  a  reso- 
iation  of  their  own  body,  and  that  not  only  to  specified  individuals, 
hni  per  aversionem.  And  accordingly,  on  the  retirement  from  office 
of  the  present  Lord  Advocate  and  Mr  Maitland  in  1858,  it  was 
resolved  on  20th  March,  "  That  those  of  their  number  who  may 
have  held  either  of  the  foresaid  offices  (the  offices  of  Lord  Advocate 
tnd  Solicitor-General),  shall  have  precedence  next  after  the  Lord 
Advocate,  Dean  of  Faculty,  and  Solicitor-General  for  the  time." 

Under  this  resolution,  the  gentlemen  we  have  named,  and  also 
the  late  Lord  Advocate  and  Solicitor-General,  are  entitled  as  a  per- 
sonal privilege  to  seniority  next  after  the  Crown  Counsel  and  Dean 
of  Faculty  for  the  time  being. 

So  fer,  the  proceedings  of  the  Faculty  were  unexceptionable. 
But  when,  in  order  to  carry  out  this  arrangement  in  a  liberal  spirit, 
they  proceeded  to  appoint  a  committee  with  a  view  to  authorizing 
the  ex- Advocate  and  ex-Solicitor  to  wear  silk  gowns  and  plead  within 
the  Bar,  we  apprehend  they  committed  a  grave  mistake.  We  shall 
not  allow  ourselves  to  entertain  a  moment's  hesitation  with  respect 
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to  the  real  efficacy  and  value  of  silk  gowns.  As  professed  dothes- 
philosophers,  we  will  repel  every  lurking  dubiety  on  the  matter,  and 
confront  the  world  in  the  profession  of  a  bold  and  unfaltering  ortho- 
doxy. These  indeed  are  not  the  times  for  seeking  to  cast  discredit 
on  the  lustre  of  the  cloth.  Is  it  not  notorious  that,  within  a  period 
that  shall  be  nameless,  gentlemen  modest  enough  to  abstain  from 
the  affectation  of  ability,  and  too  destitute  of  local  connection  to 
have  attained  by  means  of  it  a  practice  worth  L.500  a-year,  have, 
as  soon  as  they  were  appointed  Crown  Counsel,  stepped  at  once  into 
the  receipt  of  a  handsome  professional  income!  Let  not  the  too 
sceptical  reader  surest  that  the  reputation  of  enjoying  the  confi- 
dence of  the  Crown,  and  the  influence  which  the  possession  of  public 
patronage  implies,  had  anything  to  do  with  the  prosperity  of  these 
dignitaries.  Depend  upon  it,  the  whole  secret  of  success  lay  in  the 
costume ;  the  dress,  from  cocked-hat  to  shoe-buckles,  the  dress  con- 
junctly and  severally,  in  its  tout  ensemble  and  plenitude  of  detail— 
this  alone  would  suffice  to  impose  upon  the  multitude. 

It  hae  been  gravely  maintained  by  English  jurists,   that  if  ft 
stranger  should  surreptitiously  attach  the  Great  Seal  to  a  patent  of 
nobility,  the  title  would  be  good,  although  the  offender  would  be 
liable  to  a  prosecution  for  felony.     We  are  equally  confident  that  a 
barrister  wearing  by  counterfeit  authority  the  garb  which  royalty 
alone  can  prescribe,  though  he  might  be  chargeable  with  disrespect 
to  his  sovereign,  would  reap  an  immediate  reward  in  an  enhanced  , 
reputation  for  ability  and  learning,  and  a  corresponding  accession  to  i 
his  practice.     Of  course  we  are  only  speaking  hypothetically ;  for 
though  if  the  matter  had  been  supposed  to  rest  on  consuetudinarj 
right,  there  is  no  saying  how  far  the  Faculty  might  have  gone  in 
vindication  of  their  assumed  privileges,  in  point  of  fact  the  proposed 
innovation  was  given  up  afier  it  had  been  ascertained  that  the  legal 
costume  of  the  country  was  regulated  by  statute.    In  the  able  Re- 
port of  the  Committee  of  Faculty,  of  which  Mr  Fraser  was  convener, 
a  variety  of  interesting  details  vrill  be  found  relative  to  the  costume 
worn  at  different  periods  of  our  history,  and  the  origin  of  the  privi- 
lege of  speaking  within  the  Bar.     Suffice  it  to  say,  that  by  the 
statute  of  1609,  c.  8,  the  regulation  of  the  costume  of  all  judges, 
civil,  criminal,  and  ecclesiastical,  as  also  "  advocates,  lawyers,  and 
all  others  living  by  law  and  practice  thereof,"  was  referred  to  His 
Majesty  James  VI.,  who  by  proclamation,  dated  30th  January  1610, 
authorized  the  use  of  the  existing  dress  worn  by  judges,  and  also 
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directed  '^that  the  advocatis,  clerkis  of  the  Sessioun  and  Signet,  sail 
half  their  gounis  of  black,  lyned  with  some  grave  kind  of  lyning  or 
fQiring."  Patterns  of  the  different  robes  were  also  sent  bj  the  King, 
of  which  drawings  are  preserved  in  the  Lyon  Office.  Among  these 
is  the  silk  gown  of  the  King's  Advocate,  which  is  similar  to  the  full 
dress  gown  worn  at  the  present  day.  On  one  point  only  we  feel 
compelled  to  differ  from  the  conclusions  of  the  Faculty  Committee. 
If  we  conectly  apprehend  the  import  of  the  concluding  paragraph 
of  their  Beport,  they  appear  to  have  considered  that,  inasmuch  as 
the  existing  dress  was  prescribed  by  statutory  authority,  nothing  less 
than  an  Act  of  the  Legislature  can  change  it.  With  all  deference 
to  the  Committee,  this  is  mere  pedantry.  The  Crown  is  the  recog- 
iQsedibantain  of  all  honours,  dignities,  and  distinctions.  We  have 
oatlired  the  time  for  discussions  on  the  prerogative  of  the  sovereign 
ID  iff  "  political"  capacity  ;  and  there  are  few  who  would  wish  to 
9ee  the  Crown  deprived  of  any  relic  of  regal  authority  which  may 
sdll  remain  to  it.  No  constitutional  lawyer  will  deny  that  the 
right  of  conferring  decorations  and  instituting  orders  belongs  ex- 
clusively to  the  sovereign,  who  moreover  may  prohibit  the  wearing 
of  such  badges  when  conferred  by  a  foreign  government.  We  are 
not  such  casubts  in  sartorial  philosophy  as  to  be  able  to  distinguish 
between  the  authority  entitling  a  subject  to  wear  a  ribbon,  and  that 
which  is  required  for  the  adoption  of  an  embroidered  dress.  The 
&ct  that  the  Solicitor-General  wears  a  silk  gown  without  parlia- 
mentaiy  authority,  is  against  the  theory  of  the  Conunittee ;  and  we 
think  it  would  have  well  become  the  Faculty  expressly  to  recognise 
the  jiu  carancBy  in  regard  to  a  right  which  can  nowhere  be  vested 
with  such  propriety,  as  in  the  office  of  the  most  exalted  personage 
b  the  realm. 

While  on  the  subject  of  costume,  it  would  be  unpardonable  to 
omit  all  reference  to  the  recent  assumption  of  professional  attire  by 
t  few  of  the  provincial  bodies.  We  have  already  seen  that  the 
right  to  wear  the  gown  as  a  symbol  of  professional  status,  is  among 
lawjers  confined  to  Advocates  and  Writers  to  the  Signet.  The 
drawings  before  alluded  to,  show  that  the  wig  was  worn  by  the  Bar 
alone.  We  may  mention,  however,  for  the  benefit  of  our  fiiends 
in  the  country,  that  the  professor's  gown  may  be  worn  as  of 
right  by  all  graduates  of  universities ;  the  law  on  this  point  re- 
cognising no  distinction  between  professors  and  other  graduates. 
Now  that  the  standard  of  education  for  the  local  bars  has  been 
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raised  so  high,  there  must  be  many  in  that  branch  of  the  professiodl 
who  are  either  graduates  or  well  qualified  to  take  degrees.  Thd 
number  so  qualified  is  increasing ;  and  if  it  is  thought  desirable  that 
procurators  in  the  Sheriff^  Courts  should  adopt  a  distinctive  costumei 
we  can  see  no  impropriety  in  those  gentlemen  who  are  members  of  a 
university  wearing  the  dress  pertaining  to  their  degree,  as  is  done  in 
the  English  Ecclesiastical  Courts,  where  the  black  robes  and  crimsoii 
hoods  of  the  doctors  present  a  picturesque  appearance.  It  is  not 
unusual,  we  believe,  among  members  of  the  local  profession,  to  make 
the  decadence  of  the  national  Bar  a  topic  of  conversation.  It  seems  i 
to  be  assumed,  because  our  Jeffreys,  Cockbums,  and  Rutherfurds  i 
are  numbered  with  a  past  generation,  that  there  are  no  longer  any 
eminent  pleaders  in  the  profession.  We,  who  have  sat' for  hours 
entranced  by  the  commanding  eloquence  of  Inglis,  and  still  listen 
with  pleasure  to  the  graceful  periods  of  Maitland  and  Moncreiff^ 
and  the  cogent  reasoning  and  felicitous  illustrations  of  Young,  may 
be  pardoned  for  entertaining  a  different  opinion.  It  happens,  also, 
that  two  of  the  gentlemen  we  have  named,  who  are  or  were  members 
of  the  most  critical  assembly  in  the  world,  have  been  very  favourably 
received,  although  not  pretending  to  take  rank  with  the  leading 
debaters  of  the  House  of  Commons.  And  let  it  be  remembered,  that 
in  tiiat  House  such  men  as  Palmer,  Bethell,  and  Kelly  take  but  a 
secondary  rank.  However,  if  it  must  be  assumed  that  all  learning, 
eloquence,  and  genius  have  departed  from  the  Bar  of  Scotland,  per- 
haps it  is  well  also  that  their  professional  dress — which  in  common 
with  the  Bar  of  the  sister  kingdoms  they  have  worn  exclusively  for 
nearly  three  centuries,  and  which  hundreds  of  their  number  laid 
down  rather  than  submit  to  usurpation— should  be  taken  from  them 
and  shared  with  others  who  have  inlierited  everything  else  that  was 
wont  to  be  distinctive  of  the  Faculty.  For  what  are  clothes  but 
visible  emblems  of  man's  spiritual  nature ;  and  how  valueless  is  the 
symbol  when  the  animating  presence  is  departed  I  We  could  never 
look  at  the  cast-off  suit  of  a  great  character  without  a  touch  of  sad- 
ness, akin  to  that  experienced  by  Hamlet  in  turning  up  the  sktdl  of 
his  old  companion.  No  smile  of  intelligence,  no  looks  of  defiance, 
emanate  fcom  beneath  that  vacant  head-dress.  The  coat-arm  is 
stretched  out,  but  no  longer  in  graceful  accompaniment  to  the  voice 
of  the  speaker ;  the  waistcoat  shrinks  not  with  emotion,  nor  expands 
with  the  generous  impulse  of  humour  or  kindly  feeling.  Or  it  is 
like  the  flag  of  a  disbanded  regiment — now  a  tattered  rag — once 
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the  sjrmbol  of  duty  and  of  brotherly  union,  an  incentive  to  honour- 
able exertion,  hallowed  by  the  memory  of  a  thousand  triumphs  and 
msdibed  with  names  illustrious  in  history. 

Apart  fix>m  the  traditionary  respect  which  is  accorded  to  any 
OQtmnl  memorial  of  past  greatness,  there  is  nothing  in  the  style  of 
tb«  fcrensic  garb  to  recommend  it,  either  on  the  score  of  comfort  or 
tttSity.    The  wearer  of  a  wig  is  too  often  a  martyr  to  headaches, 
aod  is  liable  to  become  prematurely  bald.     The  gown  is  difficult  to 
keep  on,  and  restrains  most  provokingly  the  motion  of  the  hands 
both  in  writing  and  in  addressing  the  Court.     He  must  be  a  very 
modest,  or  else  a  very  vain  man,  who  thinks  his  appearance  is  im- 
proved by  the  use  of  either.   In  ancient  and  lawless  times,  the  adop- 
tion of  a  professional  garb  may  have  been  useful  in  securing  to  the 
wearer  that  respect  which  learning  and  eminence  do  not  always 
spontaneously  command.   Nay,  is  it  not  probable  that  a  gown  ^would 
be  received  as  presumptive  evidence  of  familiarity  with  literature, 
^os  entitling  the  wearer  to  ^^  benefit  of  clergy"  and  consequent 
immnnity  fix>m  hanging  ?     But  in  the  present  sceptical  age,  such 
adjuncts  to  dignity  are  fast  losing  their  value ;  and  now  that  the 
costume  of  the  Bar  is  no  longer  distinctive,  an  excellent  opportunity 
presents  itself  for  laying  it  aside  altogether.     Nobody  thinks  the  less 
of  the  judgments  of  the  House  of  Lords  because  they  are  delivered 
by  men  destitute  of  the  adornment  of  judicial  robes.     Mr  Carlyle, 
indeed,  makes  merxy  with  the  conceit  of  a  "  naked  Duke  of  Windle- 
straw  addressing  a  naked  House  of  Lords ;"  and  sagely  observes 
that  imagination,  choked  as  in  mephitic  air,  recoils  from  the  contem- 
plation of  such  a  spectacle.     But  we  are  not  proposing  any  such 
rerolutionary  change,  nor  even  a  return  to  that  primitive  costume 
of  ^a  blanket  twelve  feet  in  diagonal,"  with  an  aperture  for  the 
bead,  which  the  same  author  elsewhere  recommends.     Whatever  of 
digni^or  comfort  may  be  associated  with  black  cloth  and  fine  linen, 
we  would  still  retain  and  zealously  defend,  as  part  of  the  privileges 
of  tlie  Faculty.    A  shirtless  brother,  or  worse  still,  a  brother  whose 
ilurt  has  "once  been  white,"  we  would  cut  off*  unrelentingly,  in  the 
&ce  of  all  the  people.    Nor  do  we  think  the  forensic  debater  would 
bare  cause  to  regret  the  loss  of  monkish  habiliments,  and  the  re- 
wmption  of  that  ordinary  attire  which  appears  to  be  quite  compatible 
with  the  choicest  efibrts  of  living  eloquence  in  the  senate,  the  pulpit, 
and  on  the  hustings. 
If,  however,  the  costume  is  to  be  retained,  it  would  be  desirable 
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that  the  minds  of  oar  brethren  in  the  countiy  should  be  set  at  rest 
regarding  this  matter,  and  that  each  community  should  no  longer 
be  left  to  follow  the  devices  of  their  own  imagination.  Why  is  it,  we 
would  respectfully  inquire,  that  the  project  of  a  convention  has  not 
hitherto  been  mooted,  or  at  any  rate  an  association  of  lawyers  of 
eveiy  grade,  through  which  the  collective  sartorial  wisdom  of  the 
country  might  be  brought  to  bear  upon  so  important  a  subject  ? 
Should  such  a  scheme  find  favour  in  the  profession,  we  under- 
take that  the  weight  of  editorial  sanction  will  not  be  withheld,  if 
necessary,  to  strengthen  their  hands  for  the  task.  Nor  do  we  appre- 
hend, if  legal  sanction  were  desired,  that  the  Lord  Advocate  would 
refuse  to  set  the  royal  prerogative  in  motion  were  the  matter  pro- 
perly represented  to  him.  Yet,  on  the  other  hand,  a  somewhat 
general  and  indefinite  form  of  sanction  would  probably,  in  these 
critical  times,  be  thought  most  consistent  with  the  dignity  of  a 
royal  proclamation  ;  and  thus  a  margin  might  still  be  left  for  cod- 
struction  and  the  subtleties  of  contemporanea  expositio.  After  all, 
a  code  of  regulations  by  some  central  professional  authority  (perhaps 
the  Court  of  Session)  would  appear  to  be  necessary ;  and  in  illustra- 
tion of  the  advantages  of  the  plan,  we  beg  to  subjoin,  as  a  specimen 
of  the  sort  of  rules  we  would  recommend,  a  short  extract  (slightly 
altered)  from  the  authority  already  alluded  to  : — 
[Act  OP  Sederunt.] 

^^1.  Coats  should  have  nothing  of  the  triangle  about  them;  at 
the  same  time,  wrinkles  behind  should  be  carefully  avoided. 

'^  2.  No  license  of  fashion  can  allow  a  man  of  delicate  taste  to 
adopt  the  posterial  luxuriance  of  a  Hottentot. 

"  3.  There  is  safety  in  a  swallow-tail. 

^'4.  The  gown  should  not  be  long-sleeved;  the  collar  also  is 
an  important  point — it  must  be  massive  and  well  scolloped  out 
behind. 

"  5.  Starch  is  recommended ;  but  gentlemen  of  apoplectic  habit 
may  obtain  a  dispensation,  on  production  of  medical  certificates. 

'^  6.  It  is  not  permitted  to  mankind,  except  under  certain  restric- 
tions, to  wear  tweed  waistcoats. 

"  7.  Begulation  trousers  ought  to  be  discarded." 

To  be  serious,  we  would  desire,  with  all  possible  respect,  to  tender 
to  the  gentlemen  of  the  local  bars  the  same  advice  which,  with 
greater  latitude  of  remark,  we  have  ventured  to  submit  to  their 
Edinburgh  compeers.     Let  each  individual  procurator  stow  away 
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his  forensic  costume  in  the  inmost  recesses  of*  his  wardrobe,  and 
dismiss  the  whole  subject  from  his  mind,  satisfied  that  a  civilian  is 
never  more  respectable  than  when  attired  in  the  ordinary  habili- 
ments which  belong  to  his  rank  in  society.  There  may  be  some 
excuse  for  clinging  to  an  obsolete  habit  when  prescription  has  sur- 
roonded  it  with  a  halo  of  respectability,  and  custom — or  say,  the 
express  authority  of  statute — has  rendered  its  use  obligatory.  But 
the  profession  may  rest  assured  that  any  extension  of  caste  distinc- 
tions is  a  step  in  the  wrong  direction,  and  is  likely  to  lead  to  a 
iBaction  in  public  sentiment,  which  will  speedily  consign  the  entire 
paraphernalia  of  judicial  pageantry  to  merited  oblivion.  Already 
we  can  see  clearly,  as  in  prophetic  anticipation,  the  whole  train  of 
cQQsetpences,  from  the  first  inception  to  the  final  catastrophe,  when 
the  Presidents  of  our  Chambers  of  Commerce  (now  become  Tribu- 
nauide  Commerce),  wearing  the  ^^  bonnet  rouge,"  attended  by  a  posse 
of  constables  as  messengers-at-arms  and  carrying  for  insignia  a 
sheaf  of  small-debt  decrees,  shall  pace  the  echoing  halls  of  the 
Parliament  House,  and  at  the  words  ^^  Take  away  that  bauble,"  the 
venerated  mace  of  the  Court  of  Session,  with  all  the  learning, 
dignity  and  worth  which  it  symbolized,  will  be  numbered  amongst 
the  things  that  were. 

The  moral  of  these  random  speculations  will  not  be  mistaken  by 
the  candid  and  courteous  reader.  If  our  opinions  should  appear 
sometimes  inconsistent,  and  our  doctrines  tinctured  with  obscurity, 
he  will  please  to  remember  that  the  Clothes-Philosophy  is  yet  in  its 
iniancy ;  and  that  similar  charges  have  been  maintained,  with  some 
show  of  success,  against  sciences  of  graver  repute.  We  desire  not 
to  cast  ridicule  upon  established  usages ;  but  we  would  deprecate 
the  inarch  of  the  antiquarian  spirit,  when  it  takes  the  form  of  de- 
^on  to  such  trivial  matters  as  titles  and  costumes.  The  waggish 
taibr,  whose  novel  application  of  an  ancient  aphorism  is  celebrated 
in  the  quotation  prefixed  to  our  essay,  understood  the  weaknesses  of 
bomaii  nature.  Yet  though  imagination,  yielding  to  the  mad  sug- 
gestion, might  mount  its  Pegasus  and,  cased  in  impenetrable  buck- 
skins, soar  to  celestial  altitudes,  we  hesitate  to  affirm  that  the 
constellations  will  ever  have  cause  to  start  affrighted  from  their 
spheres  by  the  appearance  above  their  crystal  battlements  of  such  a 
sublanaiy  portent  as  a  Paisley  procurator  in  a  wig  and  gown. 

vox..  IT.—KO.  XZXVUI.  FEBRUART  1860.  I 
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LAW  REFORM— SUMMARY  APPEAL  FROM  SHERIFF  COURT. 

It  cannot  be  denied  that  the  greatest  success  in  recent  legislation 
has  been  the  Sheriff  Court  Act  of  1853.  The  reform  it  effected  was 
complete  and  sweeping.  It  changed  not  only  the  forms  of  process 
in  use  in  the  inferior  cqurts^  but,  in  some  respects,  the  sort  of  talent 
requisite  for  the  successful  conduct  of  business  on  the  part  of  the 
Sheriff  Court  practitioners.  The  statute  was  therefore  an  experi- 
ment, the  result  of  which  was  watched  with  some  anxiety ;  but  it 
has  now  stood  the  test  of  seven  years'  experience,  and  the  longer  it 
is  known,  the  more  is  the  sound  policy  of  its  provisions  thoroughly 
realized.  The  country  writers,  with  remarkable  readiness,  adapted 
themselves  to  the  altered  circumstances  in  which,  without  any  pre- 
vious preparation,  they  were  suddenly  placed.  The  higher  salaries 
provided  by  the  Act  secured  the  services  of  an  entirely  new  and 
superior  class  of  men  for  the  office  of  Sheriff.  In  short,  no  tribunal 
was  ever  more  popular  with  the  public  than  the  Sheriff  Court  as 
now  constituted.  The  secret  of  this  popularity  is  the  despatch  with 
which  a  case  is  heard  and  determined.  The  introduction  of  the 
minute  of  defence  was  a  violent  inroad  on  the  traditional  prejudices 
of  Scotch  lawyers  in  favour  of  these  ponderous  and  elaborate  written 
pleadings— condescendences,  revised  and  re-revised — ^representations 
and  memorials — which  formerly  clogged  the  wheels  of  the  judicial 
machine.  But,  in  spite  of  this  circumstance,  it  has  on  the  whole 
worked  so  well  that  the  opinion  is  beginning  to  be  entertained,  that  in 
many  cases  it  might  with  advantage  be  introduced  into  the  forms  in 
use  in  the  Court  of  Session.  We  believe  that  the  greatest  vice  of 
Scottish  law  is  the  style  of  the  Record;  and  no  Bill  for  the  reform 
of  the  Court  of  Session  will  be  complete  which  does  not  remove  this 
great  barrier  in  the  way  of  the  Court  and  the  parties  getting  at  the 
real  question  involved  in  the  suit.  Prepared  on  a  hypothetical  view 
of  the  facts,  scrutinized  and  discussed  as  irrelevant — sent  back  to  the 
Outer  House  for  amendment — it  plays  for  a  while  the  game  of 
battledore  and  shuttlecock  between  the  Outer  and  Inner  Hoase, 
till  it  is  finally  superseded  by  that  which  the  parties  should  com- 
mence with  at  the  beginning — an  inquiry  into  the  facU.^    From 

*  We  must  admit,  however,  that  some  improvement  has  been  effected  in  the 
forms  of  procees,  since  the  period  of  the  famous  cause  described  by  the  innkeeper 
in  the  "  Antiquary'' — "  as  a  ganging  plea  that  my  father  left  to  me,  and  his 
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this  uofortanate  feature  of  our  system  the  inferior  courts  are  now, 
in  a  great  measure,  happily  free.  A  suit  in  the  Sheriff  Court 
DOW  generally  resolves  into  the  questions  which  arise  on  the  proof 
as  it  is  taken  by  the  Sheriff.  It  is  a  species  of  Jury  Trial  without 
a  record,  and  the  saving  to  the  parties  in  time  and  money  is  almost 
bejond  calculation.  As  a  consequence,  there  has  been  a  large  in- 
crease of  business ;  and,  in  short,  the  functions  of  the  Sheriff  Courts 
vere  never  discharged  with  more  satisfacition  to  the  public  or  advan- 
tage to  the  practitioners. 

But  in  this  Act  of  1853  there  is  a  most  unfortunate  provision, 
which  has  been  long  a  puzzle  to  every  lawyer  in  the  kingdom.  No 
one  caa  tell  how,  when,  or  where  it  got  into  the  original  draft  of  the 
statute,  or  of  whose  legislative  skill  and  statesmanlike  forethought 
it  is  the  striking  memorial.  No  noisy  agitation  heralded  its  enact- 
ment—no one  wanted  such  a  clause.  But  there  is  the  Act  with 
tbk  hideous  blot  standing  on  its  face  ;  and  to  this  day — to  the  dis- 
cfedit  of  the  profession  be  it  spoken — standing  unrepealed.  It  is 
sec  22,  and  is  in  these  terms — 

^  It  shall  not  be  competent,  except  as  hereinafter  specially  pro- 
vided, to  remove  from  a  Sheriff  Court,  or  to  bring  under  review  of 
the  Court  of  Session,  or  of  the  Circuit  Court  of  Justiciary,  or  of  any 
other  Court  or  tribunal  whatever^  by  advocation,  appeal,  suspension, 
or  reduction,  or  in  any  other  manner  or  wat/y  any  case  not  exceeding 
in  value  L.25  sterling,  or  any  interlocutor,  judgment,  or  decree 
pronounced,  or  which  shall  be  pronounced,  in  such  cause  by  the 
Sheriff." 

The  reader  will  observe  the  remarkable  fecundity  of  expression 
which  characterizes  the  draughtsman  of  the  above  section  of  the 
Act.  The  expression,  "  the  Court  of  Session,"  etc.,  "  or  any  other 
Court  or  tribunal  whatever^^  is  only  equalled  by  the  enumeration 
of  all  the  known  modes  of  appeal,  with  the  addition  of  the  words, 
"any  other  manner  or  way."  Thus  he  has  succeeded  in  most  ef- 
tectually  preventing  the  review  of  every  case  under  L.25,  how- 

« 
^ther  afore  left  to  him.  It  is  about  our  back-yard.  Ye'll  maybe  hae  heard  of 
it  in  the  Parliament  House — Hutchinson  against  MackitchinBon ;  it's  a  weel- 
Wd  plea ;  it's  been  four  times  in  afore  the  fifteen,  and  de'il  onything  the 
wisest  o'  them  could  make  o't  but  just  to  send  it  out  again  to  the  Outer  House. 
*>  iCi  a  htautiful  thing  to  see  how  lang  and  how  carefxdly  jmiice  is  considered 
in  this  country,'"* 

•  Antiquary,  Vol.  1.  chap.  ii. 
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ever  unjust   the  decision,  or  whatever  the   ignorance    or   caprice 
manifested  by  the  judge. 

The  clause  has  led  to  a  remarkable  anomaly.   By  the  31st  section 
of  the  Small  Debt  Act  of  1839,  a  limited  appeal  is  given  to  the 
Circuit  Court  against  the  decisions  of  the  Sheriff  in  Small  Debt 
cases.   These  appeals,  it  is  declared,  shall  only  be  competent  "  when 
founded  on  the  ground  of  corruption,  or  malice  and  oppression  on 
the  part  of  the  Sheriff,  or  on  such  deviation  in  point  of  form  from 
the  statutory  enactments  as  the  Court  shall  think  took  place  wilfully 
or  have  prevented  substantial  justice  being  done^  or  on  incompetency, 
including  defect  of  jurisdiction,  of  the  Sheriff"  This  provision,  which 
at  one  time  extended  only  to  cases  under  L.8,  6s.  Sd.,  is  now  by 
the  Sheriff  Court  Act  of  1853  extended  to  all  cases  under  Ij.12.   So 
that,  reading  the  clause  with  sec.  22  of  the  16  &  17  Vict.,  c.  80, 
these  anomalous  consequences  follow :  There  is  a  limited  appeal 
in  all  cases  below  L.12 ;   there  is  none  whatever  between  L.13 
and  L.25  (see  Aitken  v.  Learmonthy  2  Irv.).     It  has  truly  been 
observed,  that  under  these  enactments  a  Small  Debt  judge  is  the 
only  utterly  irresponsible  man  in  this  country.   Under  our  admirably 
balanced  constitution,  the  ministry  of  the  day  is  controlled  by  the 
House  of  Commons — ^the  House  of  Commons  by  the  constituencies 
— the  constituencies  by  the  press  and  public  opinion.     As  to  the 
judicial  establishments  of  the  country,  every  word  that  falls  from  a 
judge  of  the  Supreme  Court  is  uttered  wiith  the  consciousness  that 
not  impossibly  it  may  be  criticised,  distorted,  perverted,  or  ridiculed 
at  the  bar  of  the  House  of  Lords.     But  a  Small  Debt  judge  may 
snap  his  fingers  at  Queen,  Lords,  and  Commons.    If  he  is  ever 
written  down  an  ass,  he  exclaims,  after  a  recent  eminent  precedent, 
with  perfect  self-satisfaction,  that  he  "  never  reads  the  rubbish  con- 
tained in  newspapers."     Thus  it  has  arisen,  that  day  by  day  and 
year  after  year  there  is  every  day  more  legal  iniquity  practised  in 
most  Small  Debt  Courts,  than  characterizes  the  proceedings  of  all 
the  other  courts  of  the  kingdom  for  years  together. 

And  the  Sheriffs  are  not  to  blame.  We  do  not  mean  to  insinuate 
anything  of  that  kind.  But,  as  Lord  Deas  observed  the  other  day 
— "  The  Sheriffs  sitting  in  their  Small  Debt  Courts  don't  do  justice, 
because  they  can^t^  Look  at  the  mass  of  business  which  they  have 
annually  to  dispose  of:  the  following  figures  are  taken  from  Mr 
Cowan's  Return  of  1857: —  i 
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It  will  be  seen  that  in  Lanarkshire  there  are  over  24,000  cases 
raised  every  year  in  the  Small  iJebt  Court ;  and  in  other  counties 
in  proportion.  It  is  perfectly  true  that  many  of  these  cases  result 
in  decrees  in  absence;  but  still. the  spectacle  is  frequently  to  be  seen 
in  Glasgow,  of  the  Sheriff  beginning  at  ten  in  the  morning  to  a 
roll  of  from  200  to  300  cases. 

This  mass  of  business  is,  however,  not  the  only  evil.  Patience 
and  attention  might  enable  a  conscientious  man  to  get  through  it 
in  course  of  time.  Bat  with  the  perverse  policy  which  has  marked 
the  whole  of  our  legislation  on  this  subject,  Parliament  has  deprived 
the  judge  of  all  chance  of  his  doing  so.  The  Sheriff^s  difficulty  in 
the  Small  Debt  Court  is  not  in  deciding  the  case,  but  in  finding  out 
what  the  case  is  about.  Two  ignorant  rustics,  or  say,  a  pair  of  trades- 
men's wives,  are  suddenly  placed  in  what  it  is  not  too  much  to  say  is 
the  most  trying  situation  of  their  lives.  It  is  needless  to  say  that 
between  the  two  it  is  impossible  to  make  out  an  intelligible  story. 
They  are  either  both  unable  to  express  themselves  clearly,  or  one 
bolder  and,  as  a  consequence,  less  scrupulous  than  the  other,  profits 
by  the  perturbation  of  her  opponent.  A  simple  solution  of  the 
difficulty  would  be  the  employment  of  a  person  whose  business  it 
is  to  know  the  laws,  who  is  familiar  with  the  methodizing  and 
arrangement  of  facts,  and  who  sees  at  once  what  is  essential  to  the 
case,  and  what  is  not.  But  the  law  has  expressly  forbidden  recourse 
to  any  such  assistance.  By  sec.  14  of  1  Vict.,  c.  41,  it  is  en- 
acted that  no  procurators,  '^  solicitors,  nor  any  persons  practising  the 
law,  shall  be  allowed  to  appear  or  plead  for  any  party  without  leave 
of  the  Court  or  special  cause  shown  ;  and  such  leave,  and  the  cause 
thereof,  shall  ixi  all  cases  be  entered  in  the  Book  of  Causes  to  be  kept 
by  the  Sheriff-Clerk." 

A  liberal  interpretation  of  this  clause  has  saved  the  County  Courts 
from  all  the  disastrous  consequences  which  it  is  calculated  to  pro- 
duce. In  many  parts  of  the  country  it  is  practically  repealed, 
because  it  was  found  impossible  to  do  without  the  assistance  of 
lawyers.  This  shows,  however,  wherein  the  Small  Debt  Act  has 
failed.  It  was  conceived  in  too  jealous  a  spirit  of  lawyers.  The 
theory  on  which  it  proceeds  is,  that  the  parties  must  be  entirely  left 
to  themselves ;  that  they  should  have  one  hearing  of  their  case,  and 
be  done  with  it ;  and  that  the  existence  of  the  first  condition  is  abso- 
lutely essential  to  the  other.  No  principle  was  ever  more  false; 
none  ever  so  completely  disproved  by  experience.     The  policy  of 
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proTiding  for  one  hearing  on  the  fojcts  of  a  case  was  in  itself  per- 
fectly sound.  We  have  before  observed^  that  justice,  to  be  effectual, 
must  always  be  obtainable  at  a  cost  bearing  no  disproportion  to  the 
valae  of  the  subject  in  dispute.  We  must  draw  the  line  somewhere, 
below  which  we  must  sacrifice  the  quality  of  the  justice  administered 
ID  return  for  the  cheapness  and  despatch  with  which  it  is  obtained. 
The  Act  rests  on  this  basis.  It  was  mainly  designed  to  enable 
tradesmen  to  recover  their- accounts  ;  so  that,  after  a  poor  man  was 
deep  enough  in  their  books,  they  might  have  it  in  their  power  to 
sell  him  up  without  either  much  trouble  or  delay.  The  fact  was 
orerlooked,  that  a  claim  competent  in  the  Small  Debt  Court  may  be 
a  fertane  to  a  poor  man  ;  and  that  under  the  form  of  a  Small  Debt 
suit,  questions  not  only  of  the  greatest  legal  difficulty,  but  involving 
in  reality  no  inconsiderable  pecuniary  value,  may  frequently  present 
themselves  for  decision.  The  right  of  a  pauper  to  aliment, — raising 
peAaps  one  of  the  nicest  questions  in  the  law  of  settlement, — the 
ri^ht  to  levy  a  toll,  or  the  right  of  a  public  board  to  impose  an  assess- 
ment— may  be  all  competently  tried  under  a  Small  Debt  summons. 
The  veiy  last  case  to  which  public  attention  has  been  turned  is  a 
^ood  ^lustration  of  the  importance  of  this  branch  of  the  Sheriff's 
jorisdiction.  The  owners  of  a  Dundee  whaler  promised  their  crew 
so  much  of  the  oil  they  got,  on  their  return,  in  addition  to  certain 
monthly  payments  in  money.  The  money  was  paid ;  but  as  the 
ship,  after  capturing  a  number  of  whales,  was  wrecked  in  Davis 
Straits,  they  refused  them  anything  in  respect  of  the  blubber  they 
had  secured.  The  loss  to  the  owners  was  covered  by  an  insurance 
on  '^ success;"  and  the  men  felt  it  to  be  a  grievous  hardship  that 
their  employers  should  reap  the  fruits  of  their  daring  and  endui> 
wee,  when  they  received  no  share  of  the  spoil.  The  question  was 
tried  in  the  form  of  a  Small  Debt  summons  at  the  instance  of  one 
of  the  crew ;  and,  after  an  imperfect  discussion  of  the  case,  he 
obtained  decree  in  his  favour.  As  between  the  pursuer  and  the 
defenders,  the  sum  involved  was  L.12  only ;  but  as  between  the 
crew  and  the  ship,  the  decision  affected  nearly  L.800.  The  legal 
qaestion  raised  was  one  of  great  nicety  and  difficulty ;  and  yet  the 
law  provides  no  possible  form  of  ascertaining  whether  the  law  laid 
down  by  the  Sheriff  was  well  or  ill  founded. 
Yet  there  are  individuals  to  be  found  who  gravely  propose  that 

1  2  J.  J.,  p.  13. 
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this  evil,  instead  of  being  abated,  should  be  aggravated.  The  shop- 
keepers of  our  large  towns  wish  to  have  their  grasp  extended,  so  as 
to  reach  a  more  respectable  class  of  defaulters.  They  seek  an  ex- 
tension of  the  Sheriffs  Small  Debt  jarisdiction  toL.25  or  L.50.  To 
the  adoption  of  the  forms  of  the  Small  Debt  Court  in  all  cases  under 
that  amount,  we  see  no  possible  objection.  But  this  can  only  be 
allowed  under  the  two  following  conditions,  which,  from  inquiries  we 
have  made,  would,  we  believe,  be  acquiesced  in  by  the  great  majo- 
rity of  the  most  respectable  among  the  class  to  which  we  have  just 
referred.  The  conditions  are, — (1.)  The  admission  of  prof easional 
assistance;  and  (2.)  the  granting  of  an  appeal^  not  on  the  facts,  but 
the  law  of  the  case. 

In  cases  out  of  the  Small  Debt  Court,  the  delay  and  expense  of 
litigation  mainly  arise  from  causes  connected  with  the  facts  of  the 
case.  The  correspondence  with  the  country  agent,  the  enrolments 
and  motions  in  the  Outer  House,  connected  with  the  making  up  of 
the  record,  involve  the  client  in  an  expense  to  which  the  cost  of  the 
argument  is  but  a  trifle.  Now,  if  a  machinery  could  be  provided 
for  the  adjustment  of  a  case,  setting  forth  all  the  facts  necessary  to 
a  decision  of  the  points  of  law  involved,  an  appeal  would  obviously 
be  a  simple  and  inexpensive  affair.  If  the  parties  cannot  agree  on 
that  subject,  make  it  compulsory  on  the  judge  to  state  the  case  for 
them,  setting  forth  at  the  end  the  question  of  law  on  which  the 
opinion  of  the  Court  above  is  required.  The  idea  is  not  our  own. 
A  form  of  review  of  the  above  nature  has  been  in  operation  in 
England  for  several  years,  and  is,  amongst  all  the  Law  Reforms  of 
the  last  decade,  that  which  has  given  the  most  unqualified  and 
universal  satisfaction.  To  no  class  has  it  proved  more  acceptable 
than  to  the  counsel  and  attorneys  practising  in  the  three  superior 
Courts  of  common  law,  to  which  it  has  brought  an  immense  accesr 
sion  of  business.  The  Act  is  the  20  and  21  Vict.,  o.  43,  entitled 
'^  An  Act  to  improve  the  administration  of  the  law  so  far  as  respects 
summary  proceedings  before  Justices  of  the  Peace."  The  following 
sketch  of  a  Bill  for  providing  an  appeal  from  the  decisions  of  the 
Sheriffs  in  cases  in  which  their  judgment  is  now  declared  final,  has 
been  framed  on  this  model.  Obviously  it  is  a  matter  of  indifference 
whether  the  appeal  is  taken  to  either  Division  of  the  Inner  House^ 
to  the  Lord  Ordinary,  or  the  Judges  on  Circuit : — 

Whereas  it  is  expedient  that  provision  should  be  made  for  ob- 
taining the  opinion  of  the  Judges  of  the  Supreme  Courts  on  qoes- 
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tions  of  law  arising  in  cases  in  the  SherifiP  Courts^  whereof  the 
vdue  does  not  exceed  L.25  :  Be  it  enacted,  etc., — 

1.  In  every  action  raised  in  the  Sheriff  Conrt,  of  which  the  value 
does  not  exceed  Ij.25y  it  shall  be  competent  to  a  party  who  is  dis- 
satisfied with  the  decision  of  the  Sheriff  by  whom  the  case  was  heard 
ind  determined,  on  the  points  of  law  involved  or  upon  the  admission 
cr  lejection  of  evidence,  to  make  application  to  the  Sheriff,  within 
days  after  the  hearing  and  determination  of  the  said  action,  to 
state  and  sign  a  case,  setting  forth  the  facts  and  grounds  of  his 
judgment ;  and  the  party  so  applying,  hereinafter  called  the  appel- 
lant, may  thereafter  bring  the  same  under  review  of  the  Judges  of 
rither  Division  of  the  Court  of  Session  [or  of  any  of  the  Lord 
Ordinaries  thereof;  or  of  the  Judge  or  Judges  of  the  next  Circuit 
Court  to  be  held  for  the  district  within  which  is  situated  the  County 
ID  the  Sheriff  Court  of  which  the  said  action  was  brought,  as  the 
case  may  be].     And  the  said  appellant  shall,  within  days 

after  receiving  the  said  case  so  stated  and  signed  by  the  Sheriff, 
transmit  a  copy  thereof  to  the  opposite  party,  with  notice  in 
writing  of  the  Court  or  Judge  to  which  he  has  appealed. 

2.  If  the  Sheriff  be  of  opinion  that  the  application  is  frivolous,  but 
not  otherwise,  he  may  refuse  to  sign  a  case ;  at  the  same  time  grant- 
ing a  certificate  of  his  reixisal. 

3.  The  Court  to  which  the  case  is  transmitted  under  this  Act 
skll  hear  and  determine  the  questions  of  law  or  evidence  arising 
thereon,  and  shall  reverse,  affirm,  or  amend  the  determination  in 
respect  of  which  the  case  has  been  stated,  or  remit  the  matter  to 
the  Sheriff,  with  the  opinion  of  the  Court  thereon,  or  make  such 
other  order  in  relation  to  the  matter,  and  make  such  order  as  to 
costs,  as  to  the  Court  shall  seem  fit;  and  all  such  orders  shall 
^  final  and  conclusive.  Provided  always  that  the  Court  shall 
Iiare  power,  if  they  see  fit,  to  cause  the  case  to  be  sent  back  for 
amendment,  and  thereupon  the  same  shall  be  amended  by  the 
Sheriff,  and  the  judgment  of  the  Court  delivered  on  the  case  so 
amended. 

4.  Where  the  Sheriff  refuses  to  state  a  case,  it  shall  be  lawful  for 
the  appellant  to  apply  by  petition  to  the  Lord  Ordinary  on  the 
Bills,  setting  forth  the  facts  of  the  case ;  and  the  Lord  Ordinary 
shall  de  piano  remit  to  the  Sheriff  to  state  a  case  or  refuse  the 
petition. 

YOL.  IV.— HO.  XXX Vm.  FEBRUARY  1860.  K 
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5.  Sections  16  and  22  of  16  &  17  Vict.,  c.  80,  so  far  as  relates 
to  cases  under  L.25,  to  be  repealed. 

6.  Repeals  sections  14  and  31  of  1  Vict.,  c.  41. 

7.  Interpretation  clause — Sheriff  to  mean  Sheriff-Substitute,  etc. 

8.  Court  to  have  power  to  frame  Act  of  Sederunt. 

The  above  is  presented  not  as  a  draft  but  as  a  sketch  of  a  Bill 
suitable  to  the  circumstances ;  and  we  hope  to  see  some  such  measure 
passed  into  law  duripg  the  present  Session  of  Parliament. 

J.  G.  S. 


THE  FIRST  DIVISION  AND  THE  FREE  CHURCH  ASSEMBLY. 

In  a  former  impression^  we  took  occasion  to  direct  attention^  in  a 
general  way,  to  the  rights  which  form  the  subject  of  controversy 
in  this  much  agitated  case ;  and  to  indicate  the  limits  and  bearing 
of  the  argument  on  either  side.  Adhering  to  the  time-honoured 
principle  which  forbids  dogmatism,  and  shrinks  from  partisan  and 
eu2  captandum  appeals  pending  the  decision  of  questions  before  the 
courts  of  competent  judicature,  we  have  hitherto  refrained  from  in- 
dicating any  opinion  relative  to  the  purely  legal  questions  involved 
in  this  case.  Nor  should  we,  in  the  present  advanced  stage  of  the 
litigation,  think  it  incumbent  on  us,  in  our  profession  as  public  jour- 
nalists, to  enter  the  field,  but  that  the  matter  has  been  forced  upon 
us  in  consequence  of  the  unusual  and  highly  unconstitutional  cha- 
racter of  the  comments  in  which  a  section  of  the  press  and  the  public 
have  thought  fit  to  indulge.  It  was  not,  of  course,  to  be  expected 
that  so  favourable  an  opportunity  for  provoking  the  odium  theologir 
cum  would  be  missed  by  those  whose  vocation  it  is  to  minister  to 
the  cravings  of  this  amiable  propensity.  That  extreme  views  should 
be  taken  by  members  of  that  community  so  deeply  interested  in  the 
cause,  is  natural  and  excusable ;  but  we  are  somewhat  at  a  loss  to 
understand  why  the  recent  decision  should  have  been  converted  into 
an  occasion  for  libelling  the  administration  of  justice  in  our  superior 
courts. 

We  are  especially  anxious  upon  this  collateral  question,  that  the 
views  of  the  profession  should  neither  be  misrepresented  nor  misun- 
derstood. We  are  not,  as  Dr  Begg  puts  it  in  his  speech  to  the 
Commission,  claiming  the  attribute  of  infallibility  for  any  four  men 
who  may  for  the  time  constitute  the  court  of  review  in  the  Parlia- 
ment House ;  nor  do  we  claim  even  for  the  solemn  judgments  of  the 
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Comt  aoj  special  immutiitj  from  that  public  criticism  to  which 
ereiy  institation  of  the  country  is  amenable.  If  a  judge  lays  down 
bad  laW;  by  all  means  let  us  have  the  ignorance  or  sophistry,  or 
▼lialever  the  cause  which  has  perverted  his  judgment,  thoroughly 
sified  and  exposed.  Respect  for  the  high  office  of  the  magistrate — 
Wil^  to  the  institutions  of  the  country,  will  dictate  that  in  such 
esses  criticism  should  not  exceed  the  bounds  of  moderation  and 
conrtesy ;  and,  above  all,  that  nothing  should  be  said  calculated  to 
weaken  the  just  confidence  of  the  public  in  the  impartiality  of  these 
tribunals.  Sndi,  at  least,  was  the  opinion  of  a  great  constitutional 
aathority  and  fearless  critic,  Mr  Fox,  who,  in  moving  for  a  Parlia- 
meotaiy  Committee  to  inquire  into  the  administration  of  the  law  of 
Ubel,  Efoke  in  the  language  of  respect  and  admiration  of  the  learn- 
ing and  impartiality  of  the  judges  whose  conduct  he  was  reviewing ; 
altlioQgh  that  respect  did  not  prevent  him  from  exposing,  with  con- 
sofflinate  ability,  the  errors  into  which  they  had  fallen,  and  from 
calling  on  Parliament  to  restore  the  common  law  by  an  act  of 
declaratory  legislation.  But  the  agitation  to  which  we  think  it 
oecessary  to  advert,  is  widely  different  in  its  tendencies.  We  have 
looked  through  the  newspaper  articles  and  rep(»ts ;  and,  with  the 
single  exception  which  we  shall  afterwards  notice,  we  have  looked 
in  rain  &r  anything  like  a  rational  argument  directed  to  the  legality 
of  the  judgment  which  has  just  been  acquiesced  in.  We  are  not  of 
those  who  would  discourage  the  taste  for  legal  controversy  outside 
(^the  profession.  A  knowledge  of  the  law  is  presumed  to  be  attain- 
able by  every  one  of  Her  Majesty's  subjects ;  and  the  principles 
applicable  to  the  decision  of  the  Cardross  Case  are  so  simple,  as  to 
Iea?eno  excuse  for  affecting  ignorance  on  the  subject.  Yet  the 
course  which  has  been  taken  by  organs  professing  to  represent  the 
leligioos  sentiment  of  the  community,  involves  a  more  arrogant 
encroachment  on  the  rights  of  conscience  than  any  court  in  modem 
times  has  witnessed.  The  Judges  of  the  First  Division  (none  of 
whom,  we  believe,  are  members  of  the  Free  Church,  and  who  at 
^J  rate,  in  their  public  political  capacity,  can  only  take  cognizance 
of  religious  tenets  as  matter  of  fact)  have  been  assailed  with  asperity, 
))ecause  they  do  not  recognise  the  jurisdiction  of  the  Free  Church 
courts  as  deriving  its  authoritj  from  the  Word  of  God.  Their 
carefitlly  guarded  language  as  to  the  non-recognition  of  a  judicial 
<j^«racter  in  these  convocations,  has  been  twisted  into  something  like 
ui  avowal  of  practical  infidelity ;  and,  finally,  an  exemption  from 
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civil  control  has  been  claimed  for  the  Free  Church|  such  as  has 
never  been  mooted  in  this  country  since  the  day  when  a  Plantagenet 
king  repelled  the  haughty  pretensiona  of  the  papal  legate.  We 
wonder  if  it  ever  occurred  to  these  intemperate  critics  to  consider 
what  would  be  the  result,  were  judges  to  permit  their  private  opinions 
on  matters  of  religion  or  policy  to  influence  their  judicial  determina- 
tions. We  had  imagined  that  as  all  sects  were  equal  in  the  eye  of 
the  law,  the  recognition  of  any  divine  authority  as  regards  one  body, 
would  imply  a  disaUowance  of  the  like  authority  in  all  others.  But 
if  it  be  right  for  a  Presbyterian  or  Protestant  magbtrate  to  consider 
the  stcOus  of  the  Free  Church  Assembly  in  any  other  light  than 
that  of  a  secular  association,  it  must  be  equally  proper  for  a  Roman 
Catholic  or  Jewish  judge  to  treat  that  association  as  a  confederation 
of  fraudulent  pretenders  to  the  sacred  office,  whose  decisions  are  in- 
herently null,  because  wanting  the  sanction  of  that  spiritual  autho- 
rity which  the  judge. as  an  individual  would  recognise.  Thus  the 
rights  of  parties  would  come  to  depend  on  the  opinions,  the  caprice^ 
or  the  intolerance  of  the  judge. 

We  have  no  desire  to  enter  upon  the  merits  of  the  subject  of 
litigation ;  and  we  should  be  sorry  to  become  universally  responsible 
for  the  doctrines  that  have  been  broached  on  either  side.  We  have 
no  sympathy  with  those  precisians  who  can  aiSect  to  regard  the 
Free  Church,  or  any  other  society  of  Christians,  as  a  body  merely 
"tolerated"  by  the  State.  Why,  in  a  free  country,  should  any  class 
of  persons  pretend  to  tolerate  the  existence  of  another  class  ?  Tole- 
ration implies  the  abstinence,  on  whatever  grounds,  from  a  right  to 
repress.  But  no  such  right  is  at  present  recognised  by  the  State. 
The  phrase  might  be  appropriate  enough  while  the  Test  and  Cor- 
poration Acts  were  in  force,  but  is  a  mere  impertinence  when 
applied  to  the  present  benignant  state  of  the  law,  under  which 
Dissenters  are  entitled,  in  common  with  all  Her  Majesty's  subjects^ 
to  aspire  to  every  office  of  honour  and  emolument,  and  to  demand, 
in  the  determination  of  their  rights,  not  merely  toleration,  but  the 
active  protection  and  assistance  of  the  law.  The  supporters  of  Mr 
McMillan  have  fallen  into  another  fallacy,  in  assuming  that  the  au- 
thority claimed  by  the  Court  of  Session  as  a  court  of  review,  in 
dealing  with  the  judgments  of  the  established  Ecclesiastical  Courts^ 
necessarily  implies  a  corresponding  power  of  reviewing  the  proceed- 
ings of  the  Free  Church  Assembly,  who,  they  say,  cannot  pretend 
to  a  higher  or  more  exclusive  jurisdiction  than  that  possessed  by  the 
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Cbmch  of  Scotland  under  the  authority  of  Parliament.  This  is 
perhaps  fair  enough  as  an  answer  ad  hominem  to  the  plea  of  exclu- 
HTC  "jurisdiction  ;'*  but  its  force  is  entirely  destroyed  when  we 
remember  that  this  jurisdiction,  whatever  its  nature,  is  derived  from 
the  Toluntaiy  act  of  the  parties.  The  Court  of  Session,  in  common 
with  the  superior  courts  of  every  civilized  country,  must  have  the 
pover  of  keeping  all  other  tribunals  and  public  functionaries  within 
the  line  of  their  duty ;  but  it  is  otherwise  with  private  parties,  who 
may  noquestionably  contract  to  settle  their  disputes  amongst  them- 
selr^  aod  thus  for  ever  exclude  the  jurisdiction  of  the  Courts  of 
kw,  in  r^ard  to  any  matter  so  undertaken  to  be  settled. 

This  brings  us  at  once  to  the  only  question  at  issue  between  the 
Fiee  Church  and  the  public, — we  say  advisedly,  the  public,  because 
ereij  citizen  is  interested  in  maintaining  the  common  law  in  its 
native  purity  and  vigour  against  the  encroachments  of  ecclesiastical 
intolerance.  While  the  point  of  competency  was  still  8ub  judice^  the 
argaos  of  the  more  democratic  portion  of  the  Church  made  it  their 
interest  to  keep  up  a  continuous  wail  of  discontented  clamour,  as  to 
the  violence  that  was  to  be  done  to  their  consciences  by  compelling 
them  to  ''  satisfy  the  production.''  Martyrdom,  prison  diet,  and  con- 
fijcation  of  moveables  were  imprecated  upon  their  party  with  a 
fervour  which  seemed  designed  either  to  awaken  the  sympathies  of 
the  public  or  to  coerce  the  opinions  of  the  judges.  Both  these  ob- 
jects having  signally  failed,  the  pretensions  to  independence  of  the 
civil  power  are  at  length  finally  abandoned ;  and  now  that  produc- 
tioD  of  the  sentence  has  been  formally  made,  we  are  glad  to  see, 
fiom  the  judicious  and  moderate  speeches  of  Mr  Murray  Dunlop, 
M.P.,  and  other  members  of  the  Commission,  that  the  case  of  the 
Free  Church  is  to  be  put  upon  principles  which  are  generally  recog- 
nised. Two  points  indeed  are  raised  :  (1.)  Whether  Mr  McMillan 
can  obtain  relief  by  damages ;  (2.)  Whether  he  can  obtain  relief  by 
way  of  reduction.  The  former  is  the  only  point  in  which  the  public 
have  any  interest;  because,  practically,  the  power  of  recovering 
damages  will  always  be  an  effectual  check  upon  those  arbitrary  ten- 
dencies which  have  ever  been  the  opprobrium  of  corporate  bodies ; 
and  because  this  form  of  redress  necessarily  brings  the  matter  before 
a  jury— the  best  possible  tribunal  for  the  determination  of  a  question 
of  ordinary  justice  between  man  and  man.  This  question,  indeed,  is 
not  purely  raised  in  the  Cardross  Cases;  because  the  conclusions  for 
damages  in  these  actions  are  directed  not  against  the  General  As- 
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sembly,  but  against  the  Moderator  and  the  mover  and  seconder  of 
the  resolution  of  deposition  as  individuals,  who  are  charged,  more- 
over, with  having  acted  maliciously  and  without  probable  cause. 
Mr  Dunlop  pointed  out  very  clearly  how  it  was  impossible  to  resist 
conclusions  based  on  such  grounds  of  action  as  these,  except  by 
meeting  the  pursuer  on  the  facts  of  the  case.  On  the  general 
question,  whether  an  action  of  damages  against  the  members  of  As- 
sembly conjunctly  and  severally,  would  be  relevant,  we  confess  we 
entertain  not  the  slightest  doubt,  assuming  (what  is  of  course  denied 
in  this  case)  that  the  Acts  of  the  Assembly  were  ^'lawless,"  or  in  viola- 
tion of  the  rules  and  constitution  of  that  body.  But  as  this  point 
will  doubtless  be  regarded  by  our  legal  readers  as  settled  by  the 
cases  o(  Dunbar  v.  Skinner  (3  Mar.  1849,  10  D.  945)  and  Edwardx 
V.  Begbie  (28  Jane  1850,  12  D.  1134),  we  do  not  consider  it  neces- 
sary to  argue  the  matter,  or  to  insist  that  the  same  measure  of  justice 
which  has  already  been  dealt  to  that  comparatively  uninfluential 
body,  the  Episcopal  Church  in  Scotland,  must  be  meted  out  with 
an  even  hand  to  all  other  religious  denominations.  We  had  rather 
conclude  by  offering  some  suggestions  relative  to  the  other  branch 
of  the  case,  in  which,  we  confess,  our  sympathies  are  entirely  with 
the  Assembly. 

The  power  exercised  by  the  Court  of  Session,  of  reducing  infor- 
mal deeds  or  acts  of  parties,  is  one  peculiar  to  the  jurisprudence  of 
Scotland.  A  Seduction  has  been  defined  as  a  negative  Declarator; 
and  if  not  confined  within  the  limits  and  rules  applicable  to  proper 
declaratory  actions,  this  form  of  action  might  be  attended  with  un- 
foreseen and  absurd  consequences.  In  England  there  are  no  such 
forms  as  reductive  and  declaratory  actions ;  but  certain  fictions  are 
resorted  to  which  subserve  an  equivalent  purpose.  Questions  of 
right  to  land,  which  are  truly  declaratory  in  their  nature,  are  tried 
under  t^e  fictitious  action  of  '*  ejectment ;"  and  the  validit}"  of  wills 
is  contested  under  the  issue  '^ devisavit  vel  nan,* — the  question  of 
validity  of  the  particular  deed  being  thus  resolved  into  the  more 
general  issue,  whether  the  testator  made  a  ^dll  at  all.  Now,  it  is 
worthy  of  notice,  that,  although  the  declaratory  form  of  action  gives 
ostensibly  a  wider  scope  to  the  decisions  of  our  courts  ;  yet  the  in- 
convenience of  calling  on  the  Court  to  find  in  terms  of  abstract  con- 
clusions which  would  lead  to  no  practical  result,  has  long  since  led 
to  the  recognition  of  the  rule  by  which  the  pursuer  must  show  a 
substantial  pecuniary  interest  in  the  matters  which  he  asks  the  Court 
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to  affirm.  The  principles  which  guided  the  Judges  in  establishing 
this  rule  will  be  found  fully  explained  in  Gifford  v.  Traill  (7  S.  854), 
where  the  Court  refused  to  a£Snn  certain  abstract  conclusions  rela- 
trre  to  the  divisions  of  the  counties  of  Orkney  and  Zetland,  the 
mode  of  valuing  the  lands  therein  situated,  and  the  privileges  of  the 
freeholders.  The  argument,  put  in  the  light  of  a  reductio  ad  a&- 
mdumj  was  very  neatly  stated  by  one  of  the  Judges,  when  he  ex- 
claimed that  the  Court  might  as  well  be  asked  to  find  and  declare, 
^  that  Queen  Elizabeth  died  in  the  year  1601," — ^true  enough  as 
matter  of  history,  but  of  no  consequence  to  the  patrimonial  interests 
of  any  one  now  living.  It  is  clear  that  this  principle  of  law,  if  good 
for  anything,  has  an  obvious  application  to  actions  of  reduction, 
vUch  are  only  a  particular,  namely,  a  negative,  form  of  the  decla- 
ratoiy  process.  It  seems  to  be  admitted  on  all  hands  that  the  no- 
tion of  rcponing  Mr  M^illan  to  his  seat  in  the  ministry  of  the  Free 
Chorch  is  out  of  the  question.  The  Court  cannot,  even  if  it  were 
willing,  compel  the  Church  to  recognise  him ;  and  Courts  do  not 
generally  decree  specific  performance^  when  from  the  nature  of  the 
case  their  decree  may  be  disregarded  with  impunity.  Locum  factum 
iff^estabUe  subit  damnum  ac  iiiteresaey  is  the  maxim  which  deter- 
mines the  character  of  the  redress  which  a  Court  of  law  will  give  in 
any  particular  case.  If  Mr  McMillan  is  entitled  to  obtain  pecu- 
niary reparation  for  the  injuiy  supposed  to  be  done  to  his  status 
and  character,  there  can  be  no  injustice  in  refusing  the  conclusions 
for  reduction ;  while  the  fact  that  the  conclusions,  if  sustained,  would 
remain  inoperative,  and  would  merely  amount  to  an  abstract  asser- 
tion of  the  informal  nature  of  the  Assembly's  proceedings,  rather 
seems  to  bring  the  cause  into  the  category  of  those  ineffectual  de- 
claratory actions  which  the  Court  have  hitherto  refused  to  counte- 
nanoe.  We  may  here  anticipate  an  answer  that  will  probably  be 
made  to  the  view  just  submitted.  The  reductive  conclusions,  we 
hesitate  not  to  say,  cannot  be  regarded  as  ancillary  to  any  petitory 
demand  for  damages  that  may  be  competent.  They  are  not  so  put 
in  the  summons ;  and  the  cases  of  Skinner  and  Begbie  prove  that  no 
redaction  is  necessary  to  clear  the  way  for  a  verdict  of  damages. 

Believing,  as  all  history  teaches,  that  law  and  religion  move 
in  separate  orbits,  and  cannot  come  together  without  danger 
of  disastrous  collision,  we  should  regret  if  a  judgment  were  pro- 
nonnced  that  had  even  the  appearance  of  restricting  the  perfect 
Kberty  of  action  now  enjoyed  by  religious  bodies.     Reduction  of 
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ecclesiastical  decrees  is  a  proceeding  which  bears  a  suspicions  family 
resemblance  to  the  censorship  of  the  press.  The  true  remedy  for  the 
abuse  of  liberty  in  both  cases  is  by  damages.  We  trust  that  the 
right  of  the  individual  sufferer  to  obtain  pecuniary  redress  will  never 
be  called  in  question.  To  gain  exemption  from  civil  responsibility 
would  indeed  be  a  loss  to  the  churches ;  as  it  would  then  become 
the  duty  of  all  who  value  the  dignity  of  manhood  more  highly  than 
the  external  decencies  of  religion,  to  abstain  from  entering  into  re- 
lations which  might  subject  them  to  a  form  of  tyranny  peculiarly 
obnoxious,  injurious,  and  insupportable. 
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Mcintosh  V.  Fraaer  and  Others. 

The  pursuer  in  this  case  raised  &n  action  of  damages  against  certain 
persons  for  having,  as  he  alleged,  illegally  procured  his  confinement 
and  detention  in  a  lunatic  asylum.  The  jury,  however,  returned  a 
verdict  in  favour  of  the  defenders.  The  pursuer  then  moved  for  a  new 
trial,  (1)  on  the  ground  that  the  verdict  was  contrary  to  evidence,  and 
(2)  on  the  ground  of  the  conduct  of  the  Solicitor-General,  who  was 
his  leading  counsel  at  the  trial.  It  would  appear  from  the  affidavit 
put  in  by  the  pursuer  that  "  he  specially  instructed  the  Solicitor- 
General  to  examine  him,  and  that  he  insisted  upon  this  as  absolutely 
essential  in  support  of  his  case.  .  .  That  when  his  case  was  about  to 
be  closed,  he  was  engaged  in  looking  over  certain  memoranda  which 
he  had,  for  the  purpose  of  assisting  his  memory  in  giving  evidence, 
and  came  into  Court  in  order  to  be  examined ;  but  when  he  arrived 
he  found,  to  his  astonishment,  that  the  Solicitor-General  had  de- 
clared the  pursuer^s  case  closed,  and  the  said  Solicitor-General 
informed  the  deponent  that  he  had  resolved  not  to  examine  him : 
That  this  was  contrary  to  the  foresaid  special  instructions  given  to 
the  Solicitor-General,  and  contrary  to  the  understanding  upon 
which  he  was  authorized  to  act  as  counsel  for  the  deponent ;  and 
had  the  deponent  been  in  Court  at  the  time  when  his  case  was  so 
closed  without  examining  him,  he  would  have  protested  against  the 
closing  of  the  case,  and  would  have  withdrawn  the  authority  which 
he  had  given  to  the  Solicitor-General  to  act  as  his  counsel  in  the 
cause."  The  affidavit  further  narrates  an  attempt  made  by  the 
pursuer  to  have  himself  examined  as  a  witness  for  the  defenders, 
which  came  to  nothing,  and  then  proceeds :  ^^  That  the  defenders, 
having  closed  their  evidence  without  examining  the  deponent,  he 
determined  to  make  another  attempt  to  put  before  the  jury  his  evi- 
dence; and  accordingly,  at  the  close  of  the  judge's  charge,  the 
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deponent  rose  to  state  to  the  jadge  the  manner  in  which  he  had 
been  treated  by  the  exclusion  of  his  evidence^  as  above  set  fbrtb^ 
and  to  reqnest  the  judge  then  to  have  him  examined  as  a  witness  : 
That  before  the  deponent  made  his  said  statement,  he  was  inter- 
rupted hj  the  presiding  judge,  and  he  was  not  alloVed  to  make  the 
statement  and  request  which  he  intended  to  dov"  Upon  these 
starements  it  was  contended  for  the  pursuer  that  the  case  came 
within  the  authority  of  the  celebrated  case  of  Sunnfen  v.  Sunn/en 
(1  Con.  B.  Rep.  N.  S.  364,  and  24  Beevan  549),  and  that,  following 
tbe  coarse  therein  adopted,  the  verdict  must  be  set  aside  and  a  new 
trial  granted.  The  First  Division  unanimously  refused  to  set  aside 
the  verdict  on  either  of  tbe  grounds  above  stated.  In  regard  to  the 
first  of  tliese  it  is  unnecessary  to  make  any  observation,  but  tbe 
seoond  nused  a  question  of  very  considerable  interest  in  regard  to 
the  relations  between  counsel  and  client.  The  case  of  Swinfen> 
wluch  was  relied  on  by  the  pursuer,  was  of  this  nature: — The  Master 
of  tbe  Bolls  directed  the  trial  of  an  issue  as  to  the  validity  of  the 
viflofone  Samuel  Swinfen,  deceased.  The  issue  came  on  for  trial 
at  the  Spring  Assizes  at  Stafford  in  1856.  At  the  close  of  the  first 
iijj  negotiations  for  an  arrangement  took  place  beween  Sir  F. 
Thesiger,  the  leading  counsel  for  the  plaintiff,  Mrs  Swinfen,  and 
Sir  A«  Cockbum,  the  leading  counsel  for  the  defendant,  Captain 
Sninfen^  Tbe  nature  of  the  proposed  arrangement  having  oeen 
commnnicated  to  Mrs  Swinfen,  she  expressed  her  determination 
Dot  "to  listen  to  the  proposal,"  and  to  this  she  throughout  adhered. 
Notwithstanding  of  this,  Sir  F.  Thesij^er,  acting  on  what  he  believed 
to  be  the  best  thing  he  could  do  for  his  client,  agreed  to  a  compro- 
inise^  under  which  Mrs  Swinfen  was  to  give  up  the  estate  on  con- 
dition of  receiving  an  annuity  of  L.IOOO  a-year.  The  memorandum 
embodying  this  arrangement  was  made  a  rule  of  Court,  and  the 
(]aestion  came  before  the  Common  Pleas  on  the  defendant's  motion 
to  have  the  rule  enforced  by  attachment.  Mr  Justice  Crowder  was 
of  opinion  that  there  was  no  sufficient  proof  of  a  valid  agreement 
between  the  plaintiff  and  defendant  to  entitle  the  latter  to  have  the 
nile  founded  on  it  so  enforced.  His  lordship  thus  states  the  ground 
ot  his  opinion: — *^  When  a  litigant  party  in  a  cause  entrusts  his 
tirief  to  a  counsel,  his  object  is  to  have  the  benefit  of  his  advocacy, 
snd  not  to  employ  an  agent  to  negotiate  terms  of  compromise. 
Taking  the  general  rule  laid  down  in  Smith's  Mercantile  Law, 
5th  ed.,  p.  134,  to  be  correct — viz.,  that  *  the  extent  of  the  agent's 
authority  is  (as  between  his  principal  and  third  parties)  to  be  mea- 
sured by  the  extent  of  his  usual  employment'— can  it  be  said  that  it 
^  part  of  counsel's  usual  employment,  not  only  to  plead  the  cause 
of  his  client  in  Court,  but  to  negotiate  for  the  division  of  the  pro- 
perty in  dispute  between  the  litigant  parties?  A  client  might  think 
^particular  barrister  an  excellent  aavocate,  and  therefore  employ 
Urn,  but  might  have  no  confidence  in  bis  power  as  a  negotiator  of 
Toi.  irt— 3ro»  xxxvin.  febeuabt  1860.  h 
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terms  of  compromise.  ...  He  professes,  in  conducting  a  cause, 
to  act  entirely  apon  his  own  judgment  and  discretion,  uncontrolled! 
hj  his  client ;  and  the  client  leaves  the  whole  management  of  th^ 
cause  to  his  counsel.  But  where  a  compromise  is  contemplated,  and 
litigation  is  to  cease  upon  terms  to  be  arranged,  counsel  then  can 
onlj^act,  as  I  believe,  under  special  instructions."  In  consec^uence  of 
this  opinion,  Justices  Cresswell  and  Williams,  though  differmg  from 
it,  declined  to  enforce  the  rule  by  attachment.  The  case  then  came 
before  the  Master  of  the  Bolls  on  a  supplemental  bill  filed  by  Cap- 
tain Swinfen.  His  honour  was  of  the  same  opinion  with  Justice 
Crowder,  and  dismissed  the  bill.  In  his  judgment  the  following 
passages  occur : — ^'  An  agent  has  full  authority  to  do  everything  that 
hi  wi^in  the  scope  of  his  authority,  expressed  or  implied.  What  is 
the  authority  which  is  vested  in  an  attorney  in  these  cases  T  He  is 
employed  to  conduct  a  suit  for  a  client,  but  I  apprehend  it  to  be 
pextectly  clear,  that  a  compromise  does  not  come  within  the  term 
^  conduct  of  a  suit,'  and  that  a  compromise  is  not  within  the  mean- 
ing of  the  words  '  management  of  a  cause.'  ...  I  should  no 
more  consider  the  attorney  I  employ  to  conduct  a  suit  authorized 
to  dispose  of  the  property  sought  to  be  recovered  or  defended  (his 
honour  held  the  compromise  in  question  to  be  nothing  less  than  a 
sale  between  the  parties,  upon  certain  terms),  than  I  should  expect 
that  a  person  employed  to  take  horses  to  a  particular  place  to  feed  or 
to  break  them  in,  would  have  an  ac^thority  to  sell  or  exchange  them ; 
or  that  a  coachman,  employed  to  drive  a  carriage,  would  have 
authority  to  exchange  it."  Throughout  these  opinions  (and  thev 
were  the  opinions  of  those  Judges  who  were  against  the  verdict),  it 
will  be  observed  that  the  distinction  is  clearly  drawn  between  the 
counsel's  discretionary  powers  in  the  ''  conduct"  of  a  cause  and  his 
power  of  ending  it  by  a  compromise,  and  whilst  the  latter  is  denied 
the  former  is  fully  recognised.  Such  a  distinction  is  perfectly 
essential  to  the  continuance  of  the  system  of  professional  advocacy. 
Counsel  are  employed  as  persons  of  skill  and  discretion  in  the  con- 
duct of  suits,  and  unless  they  are  allowed  to  take  their  own  course 
in  the  management  of  the  case,  in  justice  to  their  own  reputation, 
they  will  refuse  to  undertake  it.  The  footing  on  which  the  relation 
of  client  and  counsel  rests  is,  that  the  former  has  not  the  skill  neces- 
sary for  the  management  of  his  own  case.  It  would  be  absurd, 
therefore,  to  hold  that  counsel,  selected  on  account  of  their  possess- 
ing that  very  skill,  should  be  obliged  to  take  their  client's  directions 
as  to  every  witness  who  is  or  is  not  to  be  examined,  and  as  to  the 
particular  questions  which  are  to  be  put  to  each.  No  doubt  a 
counsel  might  expressly  undertake  to  examine  a  certain  witness  or 

f)ursue  a  certain  line  of  examination,  and  if  he  failed  to  do  so  and 
ose  the  verdict,  possibly  the  client  might  have  an  action  of  damages 
against  him.  But  it  is  unnecessary  to  consider  that  question  now, 
for  it  did  not  arise  in  the  case  of  M'Intosh,  there  being  real); 
nothing  in*  the  affidavit  to  show  that  the  Solicitor-General  under- 
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took  to  examine  the  pursaer,  which  the  Lord  President  said  he 
woald  hare  been  very  much  surprised  to  have  found  that  he  had 
dooe. 

The  case  of  Swinfen,  thus  explained,  clearly  afforded  no  sanction 
to  the  porsner's  demand  for  a  new  trial.  On  the  contrary,  it  is  an 
tothontr  the  other  way,  for  it  is  very  obvious  that  neither  the  Master 
of  the  KoUs  nor  Justice  Crowder  would  have  interfered  with  the 
exercise  of  Sir  F.  Thesiger^s  discretion  in  the  conduct  of  the  case, 
though  they  denied  him  the  right  of  compromising  and  so  ending  it. 

From  the  terms  of  the  affidavit,  which  we  quoted,  it  will  be  ob- 
served  that  the  pursuer  complained  of  the  conduct  of  the  Lord 
Preadent  in  refxismg  to  hear  his  explanation,  or  to  examine  him  at 
the  dose  of  the  trial.  When,  however,  it  is  borne  in  mind  that  he 
did  not  address  the  Court  .till  after  the  speeches  of  counsel  and  the 
charge  of  the  Judge,  it  is  perfectly  manifest  that  whatever  other 
remedj  was  or  is  open  to  him,  he  was  not  entitled  to  expect  to  have 
himself  examined  at  that  stage,  or  to  demand  that  the  verdict  should 
he  set  aside  because  he  was  not  then  examined. 


THE  LAW  MAGAZINES. 


Ik  an  article  on  the  annual  Parliamentary  paper  on  Judicial  Statistics, 
the  Law  Magazine  and  Review  calls  attention  to  the  disproportionate 
number  of  cases  actually  litigated  in  the  English  courts,  in  com* 
l^rison  with  the  number  compromised  or  abandoned.  The  une(]ual 
distributioii  of  business  among  the  courts  of  co-ordinate  jurisdiction^ 
such  as  the  Common  Pleas  and  Exehequer,  is  also  noticed.  The 
following  remarks  on  judicial  arbitrations  will  be  read  with  interest: — 

That  413  caimes  should  have  been  referred  to  the  masters  is  also  a  notable  faot, 
^t  one  not  to  be  contemplated  with  unmixed  approbation.  For,  in  the  first 
^^  we  bare  heard  complaints  of  the  too  ffreat  zeal  ezhibitedf  both  on  the 
bench  and  ready  acquiescence  csa  the  nart  of  me  bar,  to  send  down  causes  for 
^  masten  to  tarj,  which  might  more  legitimately  haye  been  disposed  of  in  open 
^'Hirt ;  and,  next,  it  is  notorious  that  the  masters  have  been  orerburdened  with 
^  referenoes,  which  are  superadded  to  their  proper  official  duties.  The  con- 
Kqiuoce  18,  that  there  are  perpetual  postponements  and  prolonged  intervals 
betweoi  the  meetings ;  great  expenses  are  incurred,  considemble  inconyeniencea 
A^flored,  and  tiie  roult  frequently  not  accepted  ^snth  satisfaction.  We  do  not 
^pokk  on  bdialf  of  the  junior  bar,  who  no  doubt  regard  these  arbitrationB  as  an 
^uuieoeasary  withdrawal  from  themselyes  of  a  remunerative  occupation ;  for,  in 
oor  iiidgment,  th^  have  themselyes  to  thank  for  any  preference  shown  herein 
lor  tlie  master's  omoe.  In  the  latter,  the  fees  are  reasonable,  whereas  the  cus- 
^^nttiy  Male  of  oonnsel's  fees  on  arbitrations  are  excessiye  and  unjustifiable.  The 
^Ty  additional  fees  demanded  by  counael  for  each  sitting,  frequentiy  of  abort 
dmion,  and  the  frightful  amount  of  costs  which  the  loaing  side  has  often  to 
P^y,  bia  rendered  the  practice  of  referring  cases  to  gentlemen  of  the  bar  very 
^popular.  The  i>1ea  which  is  set  up  by  counsel,  that  in  undertaking  an  arbitra- 
tioD,  or  in  appearing  before  an  arbitrator,  they  are  leaving  their  on&nary  duties, 

^  ihonld  tfocfore  recdve  special  remuneration,  is  as  rotten  as  any  ancient 
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Taeation  plea ;  for  tliey-  hare  been  vetamed  to  conduct  the  cause,  and  if  their 
time  is  not  occupied  in  Court,  their  client  hi^  a  claim  to  it  out  of  Court ;  and, 
moreover,  the  references  are  in  practice  held  at  times  most  convenient  to  counsel. 
The  arbitrator,  of  course,  must  be  adequately  remunerated,  and  any  additional 
labour  or  expense  of  time  imposed  upon  counsel,  arising  fh)m  the  peculiar  nature 
pf  the  suit  or  course  of  proceeding,  should  be  provided  for ;  but  the  practice  of 
making  a  *^  good  thing  "  out  of  arbitrations  cannot  be  too  loudly  condemned. 

No  one  can  read  the  very  interesting  paper  from  which  we  have 
quoted,  without  being  impressed  with  the  great  value  and  import- 
ance of  a  comprehensive,  accurately  digested  return  of  Juoicial 
Statistics.  We  trust  that  another  year  will  not  be  allowed  to  pass 
over  without  obtaining  an  extension  of  these  tables  to  the  courts  in 
Scotland.  A  comparison  of  the  amount  of  business  transacted  in 
the  Superior  and  Sheriff  Courts  respectively,  and  of  both  with  the 
corresponding  judicatories  in  England,  could  not  fail  to  throw  light 
on  the  true  causes  of  that  delay  which  has  fallen  like  a  blight  upon 
the  business  of  the  Court  of  Session. 

The  Law  Times  of  14th  January,  in  an  article  which  we  subjoin, 
complains  that  the  judges  and  counsel  in  the  Courts  of  Chancery  have 
comoined  to  render  the^statutory  provisions  for  importing  Jury  Trial 
into  the  practice  of  that  Court  inoperative.  If  tne  framers  of  the 
statute  had  studied  the  history  of  the  introduction  of  Jury  Trial  into 
Scotland,  this  blunder  would  not  have  occurred.  The  remedy  is 
still  within  their  power.  It  is,  as  our  Scotch  readers  will  anticipate, 
to  ^*  appropriate "  certain  classes  of  cases  to  Jury  Trial — in  other 
words,  to  make  Jury  Trial  imperative  in  the  specified  cases.  Thus, 
and  thus  only,  will  the  Chancery  bar  be  educated  to  overcome  its 
repugnance  to  Jury  Trial : — 

The  present  week  has  witnessed  the  empanelling  of  the  first  jury  in  the  Court 
of  Equity.  For  this  great  improvement  the  profession  is  indebted  to  Sir  Hugh 
Cairns.  But  his  mesasure,  although  it  became  law,  was  for  a  long  time  nullified 
by  the  reluctance  of  the  courts  to  adopt  it  in  practice.  TTie  Equity  judges  did 
not  like  it,  and  the  Equity  Bar  were  averse  to  it.  The  former  looked  upon  it  as 
an  invasion  of  time-honoured  principle8-^«  sort  of  trespass  of  ih»  common  lav 
upon  their  proper  province.  The  latter  were  conscious  that  their  training  had 
not  qualifi^  them  for  dealing  with  witnesses  and  a  jury.  So  both  assisted  is 
quieuy  burying  the  new  law.  Lord  Lyndhurst  last  year  called  the  attention  of 
rarliament  to  the  manner  in  which  its  decrees  had  been  nullified,  and  a  com- 
mission was  appointed  to  make  further  inquiry  into  a  subject  which  was  reallj 
settled  long  before.  That  commission  is  still  continuing  its  labours,  and  we  are 
glad  to  see  that  Lord  Lyndhurst  is  giving  to  its  investigations  the  benefit  of  his 
presence.  We  cannot  doubt  that  the  result  will  be  to  lead  to  the  general  en- 
forcement of  that  rational  procedure  by  viva  voce  examination  and  a  jury,  of 
which  the  first  specimen  has  been  giv^i  this  week.  We  congratulate  the  pro- 
fession and  the  public  on  Sir  Hugh  Cadrus'  Act  being  put  in  motion  at  last ;  and 
we  hope  that,  even  without  awaiting  the  report  of  the  conunission,  the  solicitors 
will  insist  upon  the  adoption  of  trial  by  jury  in  Chancery  wherever  facts  are  in 
dispute,  whatever  aversion  may  be  shown  to  it  by  their  advisers.  It  is  the  only 
procedure  adapted  to  the  discovery  of  truth,  as  reason  asserts  and  experience 
proves ;  and  this  first  successful  instance  of  it  should  induce  others  to  follow  the 
example. 

The  same  paper  comments  upon  the  miscarriage  of  justice  in  the 
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case  of  the  Bev.  Mr  Hatch  ;  and  insists  on  the  necessity  of  extend- 
ing the  remedy  of  new  trial  to  the  criminal  if  we  would  save  the  Jury 
system  from  merited  opprobrium.  We  heartily  concur  in  the  recom- 
meodation.  The  Law  Times  thus  exposes  tne  injustice  sustained 
by  prisoners  in  England^  in  conseauence  of  the  inducement  held 
oat  to  counsel  to  suppress  evidence  m  exculpation,  with  the  view  of 
ffcaring  the  last  word  with  the  jury,  and  adverts  to  the  superiority 
of  die  Scotch  system  : — 

The  notorietj  of  tliis  case  has  given  to  the  particalar  defect  in  the  law  a  too- 
ffiineooe  whidi  ought  to  be  turned  to  account  by  improvers  of  the  law.  But 
the  incident  is  by  no  means  imcommon.  It  occurs  every  day  in  the  criminal 
courts,  niere  is  not  an  assize  or  a  quarter  session  at  which  counsel  and  attor- 
Ders  icting  for  prisoners  are  not  compelled  to  choose  between  the  suppression  of 
&  deface  and  tne  danger  of  a  reply ;  and,  as  a  general  rule,  they  seldom  resolve 
in  {arour  of  entering  upon  a  defence  without  having  cause  to  rue  the  resolution. 

Tbe  Scotch  law  is  more  just  to  prisoners.  Not  only  does  it  not  give  the  last 
▼ord  to  the  prosecution,  but  in  aU  cases  the  prisoner  has  the  last  word.  With- 
out adopting  the  Scotch  system  in  its  entirety,  it  would  be  a  very  great  improve- 
Qest  in  oar  own  procedure  in  criminal  cas^  if  the  last  word  were  to  be  given  to 
tile  pnxmer,  so  that  his  safety  may  not  be  jeopardized,  as  now  it  is,  by  the  practical 
excloaon  of  his  witnesses  through  the  prudent  dread  of  the  consequences  of  a 
reply.  Some  fears  have  been  ezpressea  that  the  privilege  might  be  abused  by 
tk  opportunity  it  would  give  for  two  speeches  instead  of  one.  But  this  might 
be  prerented,  as  it  now  is  at  Kisi  Prius,  by  making  it  a  rule  that,  at  the  close 
of  the  case  for  the  prosecution,  the  pnsoner^s  counsel  should  state  whether  he 
intends  to  call  witnesses,  and  if  so,  that  his  speech  should  be  in  the  nature  of 
in  opening,  strictly  limited  to  a  statement  of  tne  facts  he  proposes  to  prove ;  at 
the  close  of  his  case  the  prosecution  should  reply,  and  then  the  prisoner's  counsel 
ehoold  make  his  general  defence  on  the  whole  case. 

Or,  we  see  no  substantial  objection  to  the  witnesses  for  the  defence  being 
oiled  at  the  close  of  the  case  for  the  prosecution  without  an  opening  speech, 
giving  to  the  prosecution  a  reply  upon  it,  and  to  the  prisoner  the  general  defence. 

Bat,  however  it  be  accomplished,  we  hope  to  see  the  defect  removed,  and  the 
last  Wind  permitted  to  the  prisoner. 

The  following  article  conveys  a  hint  which  we  hope  will  not  be 
thrown  away  on  the  Scotch  profession ;  though  we  are  bound  to 
say,  the  reasons  for  complaint  do  not  exist  to  the  same  extent  in 
tJiis  country  as  they  appear  to  do  in  England  : — 

An  incident  in  the  Divorce  Court  deserves  to  be  noted,  because  it  gives  the 
AQthority  of  a  distinguished  Judge  to  a  complaint  not  unfrequent  in  all  our 
coortB — ^the  nondeliyery  of  bnefs  to  coimsel  in  sufficient  time  to  enable  them 
properly  to  master  tiieir  contents.  The  reasons  for  this  delay  in  briefing  counsel 
are  various ;  but  the  rarest  is,  that  the  brief  is  not  ready  for  delivery.  More 
frequently  it  is  the  result  of  a  very  proper  desire  on  the  part  of  the  attorney  to 
save  to  ms  dient  the  counsel's  fees,  should  there  be  an  amicable  settlement  at 
the  latest  moment ;  and  it  is  at  the  latest  moment  that  compromises  are  most 
frtBquent,  for  clients  are  most  placable  when  the  possibility  of  defeat  as  well  as 
the  hope  of  victory  stares  them  in  the  face.  But  this  caution,  creditable  in  its 
motiTe,  is  often  carried  too  far,  to  the  injury  of  the  client  whom  it  is  designed 
to  benefit,  imd  upon  counsel  operating  as  a  positive  injustice.  The  aptitude  of 
an  experienced  advocate  in  seizing  the  points  of  a  case  abnoet  at  a  glance  is 
tiuly  manrellous,  and  seems  more  Uke  an  instinct  than  an  effort  of  the  intellect, 
and  his  power  of  concealing  his  ignorance  of  a  case  he  has  only  partiallv  studied 
is  Karcdy  less  astonishing ;  but  the  attorney  is  not,  therefore,  justified  in  rely- 
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ing  u|X)&  the  exerdae  <tf  either  faculty  in  his  own  behalf.  Nor  must  he  forget 
that  hia  case  is  not  the  only  one  for  which  the  attention  of  counsel  is  denuinded. 
Other  attorneys  having  briefs  which  they  at  least  look  upon  as  equally  im- 
portant, and  who  have  also  deferred  the  delivery  of  them  to  the  latest  momeDt 
for  the  same  reasons,  will  have  piled  them  upon  his  table,  and  there  must  be 
consultations  and  conferences,  and  perhaps  only  a  night  for  the  doing  of  it  aD. 
In  such  circumstances  it  is  physically  impossible  that  justice  can  be  rendered  to 
a  l»ief  so  delivered.  The  utmost  that  tne  leader  can  attempt  is  to  peruse  the 
statement  of  the  case ;  he  cannot  look  at  the  evidence,  and  he  must  rely  upon 
his  junior  for  prompting  in  the  details.  At  the  assizes  there  is  some  excuse  for 
this  late  delivery  oi  a  brief.  Counsel  does  not  arrive  at  the  aasiae  town  until  the 
evening  before  the  opening  of  the  court,  and  that  one  night  is  alone  allowed  to 
him  for  reading  all  Ms  brie&  and  holding  all  his  consultations.  If  the  numba 
of  sheets  to  be  read,  and  the  number  of  minutes  allowed  for  the  reading,  were 
counted,  it  would  be  found,  in  many  instances,  that,  with  a  counsel  in  good 
practice,  all  the  hours  of  the  night  would  be  insufficient  for  the  most  rapid 
reading  of  the  pile  of  manuscript,  and  that  not  a  moment  remains  for  reflection 
or  res^trch.  In  London,  however,  thare  is  no  such  excuse.  The  briefii  might 
always  be  delivered  some  days  before  the  sittings ;  and  whenever  it  is  possible,  it 
is  the  duty  of  the  attorney  so  to  do.  Even  at  the  assizes  it  would  be  well  if 
the  attorney  would  not  wait  for  the  commission  day,  but  forward  the  brief  to 
counsel  some  days  before.  Instances  are  not  rare  of  briefs  of  considerable 
magnitude  being  thrust  into  the  hands  of  counsel  in  oourt,  not  long  before  the 
cause  is  to  be  caJled  on.  How  can  the  client's  interest  be  properly  advocated 
by  the  ablest  man  in  such  circumstances? 

The  Solicitors*  Journal  refers  to  the  strictures  formefly  made  in 
this  Journal  regarding  the  delay  and  expense  of  suits  in  the  Court 
of  Session^  and  adds : — 

Judging  by  what  one  sees  in  the  House  of  Lords  appeals  from  the  decisions  of 
the  Court  of  Session,  its  procedure  certainly  requires  sunplification  and  a  closer 
approach  to  a  rational  method.  We  agree  with  our  contemporaxr,  that,  until 
some  amendment  in  this  respect  takes  place,  the  Advocates  and  Writers  to  the 
Signet  of  Edinburgh  will  find  it  harder  every  day  to  compete  with  the  rougher 
but  cheaper  justice  of  the  SherifTs  Courts. 
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It  will  be  observed  from  the  extract  in  another  column,  that  the 
Lord  President  has  lightened  the  dead  wdght  of  the  First  Division 
Holly  by  transferring  forty-five  cases  to  that  of  the  Second  Division. 
This  timely  measure,  to  the  necessity  of  which  we  called  attention 
in  our  last  impression,  has,  we  understand,  given  very  general  satis- 
faction. Where  the  law  is  so  well  administered  as  it  is  at  present 
in  both  Divisions  of  the  Court,  it  is  a  matter  of  indifference,  alike  to 
agents  and  suitors,  by  whom  their  cases  fal|  to  be  determined ;  and 
we  suspect  that  habit  and  old  associations  have  a  great  deal  to  do 
with  the  practice,  now  become  inveterate,  of  enrolling  the  majority 
of  cases  before  the  Division  which  is  entitled  by  courtesy  to  pr^ 
cedence. 
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NotwitfasUnding  the  exertions  which  have  been  made  to  keep 
down  the  arrears  of  the  Division  Bolls,  it  is  qoite  plain  to  all  who 
are  ocmTersant  with  the  practice  of  the  Court  of  Session,  that  an 
efectaal  remedy  will  never  be  provided  until  a  Third  Division  is 
oQDstitQted.  This  proposition!  which  first  assumed  a  definite  and 
tiogiUe  form  in  our  impression  of  last  month,  in  virtue  of  the  sug- 
gestion we  then  made  for  abolishing  the  Outer  House  Debate  Boll, 
bas  already  been  received  with  favour  by  persons  whose  opinions 
are  cmtitled  to  the  highest  consideration  from  the  profession.  And, 
what  is  perhaps  of  greater  importance  than  the  countenance  of  dis- 
tinguished names,  the  justice  of  this  scheme  has  commended  itself 
to  the  good  opinion  of  sensible  and  moderate  men  in  the  various 
viDs  of  the  profession  both  in  Edinburgh  and  in  the  country. 
The  Outer  House  has  not,  in  recent  times,  been  held  in  very  high 
esteem.  It  was  bad  as  originally  constituted,  and  has  not  been 
much  improved  by  subsequent  changes.  For  all  practical  purposes, 
its  functions  may  be  regarded  as  obsolete,  since  the  parties  seldom 
think  of  acquiescing  in  its  decisions  if  it  is  possible  to  take  them  to 
review.  When  we  speak  of  doing  away  with  the  Outer  House 
sjstem,  we  do  not  of  course  imply  that  the  time  of  the  Divisions 
shoald  be  occupied  with  the  hearing  of  formal  motions.  One  judge 
from  each  Division  would  still  sit  at  Chambers  to  dispose  of  formal 
and  incidental  motions ;  and,  as  their  Lordships  might  be  required 
to  undertake  this  duty  in  rotation,  the  additional  labour  devolved 
upon  each  would  be  comparatively  trifling,  and  would  be  more  than 
compensated  by  the  new  Division  relieving  them  of  a  large  share 
of  their  regular  business. 

Among  the  causes  which  contribute  their  share  to  the  general 
retardation  of  business  in  the  Court  of  Session,  there  are  two  which 
admit  of  easy  remedy.  We  refer  to  the  plea  of  "  irrelevancy,"  and 
the  practice  of  statiug  preliminary  pleas.  Under  the  present  system, 
the  Loid  Ordinary  is  required  to  find  the  unsuccessful  party  liable 
in  the  expenses  of  discussing  preliminaiy  pleas,  but  only  in  the  event 
of  his  availing  himself  of  the  right  to  reclaim ;  that  is,  in  the  very 
case  where  the  party  has  shown  his  bona  fides  by  refusing  to  rest 
satisfied  with  a  decision  against  him.  But  in  the  large  class  of 
cases,  in  which  such  pleas  are  stated  mainly  with  a  view  to  delay, 
the  parties  shrink  from  taking  their  frivolous  objections  into  the 
Inner  House ;  yet  the  Lord  Ordinary  has  no  power  to  award  ez- 
peoaes  against  such  temere  lUiganteSf  who  are  thus  encouraged  to  go 
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on  wasting  the  time  of  the  public,  and  delaying  the  settlement  of 
the  cause,  without  perhaps  the  shadow  of  a  case  on  their  objections. 

As  to  the  plea  of  relevancy,  it  is  much  to  be  desired  that  the 
Court  in  this  matter  would  conform  to  the  provisions  of  the  Judi- 
cature Act.  The  Lord  Ordinary,  before  ordering  a  revisal  of  papers, 
ought  to  examine  the  summons  and  defences,  and  if  he  finds  that 
a  case  has  not  been  '^relevantly  laid,"  he  should  either  dismiss  the 
action,  or  order  an  amendment.  It  is  quite  competent  to  parties  at 
this  stage  to  raise  any  question  as  to  relevancy  of  averment ;  and  if 
they  do  not  avail  themselves  of  that  opportunity,  they  should  be 
held  foreclosed  from  afterwards  insisting  in  any  plea  of  the  kind. 
In  short,  once  a  case  has  got  out  of  the  printed  roll,  there  should  be 
nothing  to  intercept  its  passage  to  a  jury  except  the  necessaiy  dis- 
cussion on  the  adjustment  of  issues;  and  the  less  that  is  encouraged 
the  better.  There  is,  however,  a  difficulty  at  present  in  absolutely 
excluding  the  consideration  of  relevancy  from  the  preliminary  stages 
of  the  cause.  It  arises  from  the  practice  of  allowing  passages  of  the 
original  record  to  be  struck  out  on  revisal,  the  effect  of  which  may 
be  to  deprive  the  pursuer^s  case  of  whatever  relevancy  there  was  in 
its  original  statement.  The  practice  is  of  no  use  to  the  party  him- 
self, because  his  original  condescendence  or  defences  may  be  put  in 
evidence  against  him.  Why  then  should  a  party  be  allowed  to  re- 
tract any  statement  deliberately  made  in  a  judicial  pr<3ceeding?  The 
present  system  of  making  up  records  is  unsatisfactory.  A  much 
shorter  statement  of  facts  would  in  most  cases  be  sufficient,  and  re- 
visal ought  only  to  be  allowed  in  the  way  of  addition.  We  wish  to 
guard  ourselves,  however,  from  the  supposition  that  any  blame  b 
meant  to  be  imputed  to  counsel  as  regards  the  system  of  lengthen- 
ing out  records.  So  long  as  the  rule  is  in  force,  that  nothing  can 
be  proved  at  the  trial  but  what  is  set  forth  in  the  record,  there  is 
an  obvious  propriety  in  setting  out  everything  that  can  be  conceiyed 
to  have  any  bearing  on  the  merits. 

Among  the  cases  which  have  been  decided  this  session,  the  Car- 
dross  Case  and  that  of  Joel  v.  Gill  continue  to  attract  a  large  share 
of  public  attention.  The  Law  Times  is  fierce  in  its  denunciations 
of  the  Scottish  system,  and  demands  that  the  Lord  Chancellor 
(whom  failing  Lord  Wensleydale)  shall  bring  in  a  bill  on  the  very 
first  night  of  the  Parliamentary  session,  to  deprive  the  Scotch 
Courts  of  their  assumed  jurisdiction.  In  another  place  we  have  re- 
ferred at  length  to  the  Cardross  decision,  and  the  unreasoning 
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clamour  to  which  it  has  given  birth.  Another  case,  familiar  in  the 
uinalsofthe  Court  of  Session,  has  quietly  dropped  oat  of  view, 
hmg  been  settled  by  a  compromise.  We  refer  to  the  great  mineral 
case  of  Gillespie  ▼.  RusselL  The  opportunity  has,  in  the  meantime, 
been  lost,  of  determining  the  effect  to  be  given  to  the  plea  of  con- 
cealment as  evidence  of  ^'  fraud  inducing  a  contract.'' .  We  under- 
stand the  pure  question  is  likely  to  be  raised  in  an  action  which  is 
tbout  to  be  brought  by  another  proprietor,  from  whom  Messrs 
Rassell  obtained  a  lease  of  part  of  their  mineral  fields. 

In  connection  with  the  Burgage  Titles  Bill,  wliich  the  Lord 
Advocate  has  promised  to  introduce  into  Parliament,  it  seems  de- 
sirable to  call  the  attention  of  law  reformers  to  the  possibility  of  still 
fnrther  simplifying  the  transference  of  landed  property.  There  are 
obvioBsIy  two  means  of  effecting  the  object  in  view.  We  may  pro- 
c^  by  abolishing  snperiorities  altogether,  thereby  enabling  the 
Ta»al  to  obtain  a  confirmation  direct  from  the  Crown, — a  method 
which  would  be  distasteful  to  the  great  feudal  proprietors,  and  which 
would  give  no  relief  to  the  actual  owner,  being  in  effect  only  a 
transference  of  the  servitude  to  a  more  powerful,  and  probably,  a 
more  exacting  superior.  The  other  method  which  we  have  in  view 
is  the  total  abolition  of  the  ceremony  of  confirmation  as  regards  all 
proprietors  not  holding  from  the  Crown,  and  a  compulsory  addition 
of  a  universal  rate  of  five  per  cent.,  or  such  other  rate  as  may  be 
just,  to  the  amount  of  the  annual  feu-duty,  in  lieu  of  each  dupli- 
cand  exigible  in  respect  of  renewals.  We  content  ourselves  with 
roerely  throwing  out  this  hint  to  the  profession,  as  the  subject 
demands  a  more  careful  discussion  than  we  can  give  to  it  in  this 
place. 


ftgal  ^nUlli^zvitt. 


t'SER  House. — Transference  of  Causes. — ^The  following  announcetnent 
fimred  in  the  Rolls  of  the  Court  of  Session,  of  date  the  17  January : — 

lender  authority  of  the  Act  20  and  21  Vict.,  cap.  66,  the  Lord  President 
«*8  tranaferred  from  the  First  Division  to  the  Second  Division,  the  forty-five 
^0*8  specified  in  the  following  list,  which  stood  in  the  First  Division  Short 
<^]I,  and  he  directs  the  list  of  causes  so  transferred  to  be  entered  in  the  Books 
^  Sederunt,  and  to  be  forthwith  printed  and  published  on  the  walls  of  the 
Court,  and  also  to  be  published  in  the  Minute  Book,  in  terms  of  the  Statute. 
(Signed)  Dan.  McNeill,  Lord  President.  [The  list  of  causes  so  transferred 
includes  all  causes  remitted  to  the  Short  Roll,  from  and  after  the  first  daj  of 
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the  Summer  SflBsioii  (12  Hay  1859),  and  prior  to  the  said  17  of  January.— 

Ed.  J,  •/.] 

Faculty  of  Advocates. — ^At  the  Annual  Greneral  Meeting  held  on  the  20 
ult.,  a  plan  was  submitted  to  the  Faculty,  for  the  endowment  of  hospital  for 
sick  dkildren,  from  the  funds  of  the  GhakuerB'  Bequest,  of  which  the  Faculty  are 
trustees.  The  proposal  was  generally  apjffovedof,  and  the  matter  was  remitted 
to  a  committee. 

The  Coming  Reform  Bill. — Government  have  obtained  two  returns  from 
the  r^istrars  of  Sheffield,  the  first  showing  the  number  of  male  pnsona  occupy- 
ing houses  at  L.5,  L.6,  L.7,  and  L.8  rating  and  rental ;  and  the  latter  showing 
the  number  of  such  occupancies  at  L.8,  L.9,  and  L.IO  and  upwards.  A  further 
return  has  just  been  obtained  from  the  town-clerk,  showing  the  acreage  of  the 
borough,  the  relative  proportions  of  town  and  country,  the  amount  of  aasesB- 
ment  to  the  income-tax,  tne  present  number  of  voters,  and  the  proportion  who 
voted  in  the  two  last  contests,  the  number  of  houses  rated  at  L.5,  L.6,  L.8, 
L.IO,  and  upwards,  the  ratio  of  the  rateable  value  of  property  to  the  gross 
rentsJ,  etc.  From  these  returns  it  appears  that  there  are  only  at  present  7381 
voters  on  the  register,  though  the  present  rental  of  L.IO  and  upwards  ^vk^ 
8615  voting  qualifications ;  that  a  L.9  rental  franchise  would  give  9780  voting 
qualifications ;  an  L.8  rental,  10,950 ;  a  L.7  rental,  13,066 ;  a  L.6  rental 
20,668 ;  and  a  L.5  rental,  27,058,  or  more  than  three  tunes  the  present  number. 
A  L.10  rating  franchise  woukL  give  6052  qualifications ;  a  L.9  rating,  6890 ; 
an  L.8  rating,  7748 ;  a  L.7  rating,  9110 ;  a  L.6  rating,  11,200;  and  a  L5 
rating,  15,200,  or  nearly  double  the  present  constituency.  Houses  and  manu- 
factories are  rated  at  about  75  per  cent,  on  the  rental,  and  land  at  about  85  per 
cent.  The  borough  is  assessed  to  the  income-tax  under  Schedules  A,  B,  C,  and 
D,  at  L.1,220,411. 

The  Edinburoh  Reformatory  for  Juvenile  Male  Criminals. — ^The  Gaoj^tif 
of  January  13  contains  the  intimation  that  ^^  the  Wellington  Farm  School,  nev 
Penicuik,  in  the  county  of  Edinburgh,  has  been  certified  by  the  Secretary  of 
State  as  fit  to  be  a  reformatory  school  for  boys,  under  the  provisions  of  the 
Statute  17  and  18  Vict.,  c.  86."  It  Ib  expected  that  the  reformatory  will  he 
ready  for  the  reception  of  inmates  about  the  20  February.  It  will  nov, 
therefore,  be  in  the  power  of  the  sitting  magistrate  to  take  advantage  of  \^^ 
Act,  under  which  delinquents  committed  to  reformatory  institutions  must 
undergo  a  certain  period  of  imprisonment — a  qualification  which  it  is  well 
known  has  been  frequently  made  the  subject  of  much  discussion  and  denunciation. 

Consular  Judges  and  their  Powers. — Our  readers  may  recollect  that  some 
years  ago,  at  the  close  of  the  Russian  war,  Mr  Edmund  Hornby,  formerly  a 
oommiflsioner  on  the  American  boundary  question,  was  appointed  consular 
judge  in  the  Levant,  to  adjudicate  upon  the  various  matters  which  had  become 
too  numerous  and  responsible  for  the  consular  authorities  to  investigate 
thoroughly.  The  cases  coming  under  his  jurisdiction  last  year  numbered  about 
1400,  flius  showing  the  great  necessity  for  such  a  tribunal  in  these  regions. 
Mr  Hornby,  we  understand,  is  at  present  in  this  country,  with  the  view  of 
having  his  appointment  settled  upon  a  more  definite  basis. — Law  Times, 

The  Torbanehill  Mineral  Case. — ^The  litigation  in  this  case  has  at  length 
been  closed  bv  a  compromise.  It  is  agreed  that  Mr  and  Mrs  Gillespie  of  Tor- 
banehill shall  give  up  to  Messrs  RusseU,  on  certain  conditions,  including  a 
specified  lordslup,  the  whole  of  the  disputed  mineral  which  may  be  found  in 
the  barrier  along  the  north  march  of  Torbanehill  lands,  between  Torbanehill 
and  Torbane ;  or,  in  other  words,  where  the  lands  of  Torbanehill  and  thoee  of 
Torbane  join  and  meet.  Messrs  Russell,  on  the  other  hand,  give  up  the  mineral 
under  the  nuuision-house,  farm-buildings,  and  offices.  The  important  part  of 
the  agreem^it  is,  that  on  all  the  disputed  mineral  put  out  and  removed  by  Messrs 
Russdl  prior  to  Lammas  1859,  a  lordship  of  one-tenth  of  the  net  prices  realised 
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gfaaJ]  be  pud ;  and  after  that  term  a  lordship  of  ooe-aeyenth  of  the  net  priceB 
realised ;  or  a  lordship  of  one-flerenth  part  of  the  whole  out-put  of  the  mineral 

Legal  ApponmcENTS. — ^Mr  James  Lawsou  Hill,  of  the  firm  of  Meesrs  Hill 
and  Robertson,  W.S.,  Frederick  Street,  has,  on  the  nomination  of  the  Lord 
Advocate,  leoeiyed  the  appointment  of  GommiBsary  Clerk,  vacant  by  the  death 
<{  the  late  Mr  W.  Alexander.  Mr  R.  P.  Collier,  Q.C,  has  been  aj^inted 
Cc4is3el  to  the  Admiraltnr,  and  Judge- Advocate  of  the  Fleet,  in  succession  to 
Mr  Atherton,  now  her  Majesty's  S)licitor*General.  This  appointment,  not 
Wng  uk  office  under  the  Crown,  does  not  vacate  Mr  Collier's  seat  in  the  House 
d  Commons,  as  memb^  for  Plymouth.  The  Attom^-General  has  directed  the 
jmat  briefe  in  the  department  of  the  office  of  Woods,  Forests,  and  Land  Revenues 
<tf  theOnrwn  to  be  sent  to  Mr  P.  M^M^ion,  of  the  Oxford  Curcuit,  in  place  of  Mr 
^.  K.  WiHet,  who  kas  been  appointed  a  County  Court  judge. 

Le&h.  Education  in  the  Colonies.— The  Upper  Canada  Law  Journal  of  last 
math  eontaiBB  some  interasiing  information  about  the  course  of  edncatioii 
pt^Kiibed  by  the  Law  Society  of  that  province,  for  persons  desiroas  of  becoming 
eit}i9  bazTisters  or  attorneys.  It  is  to  be  noted,  in  the  first  place,  that  in 
eitSKTcase  it  is  absolutely  necessary,  in  Upper  Canada,  to  pass  a  preliminary 
(smbalion ;  and  that  the  same  body — ^the  ^*  Law  Society  ^* — has  the  power  of 
caofaiing  the  de^:ree  of  barrister-at-law,  and  of  admitting  and  certifying 
Ationeys  uid  solicitorB.  The  students  for  the  bar  appear  to  be  divided  into 
three  claaBes,  into  any  of  which  it  is  impossible  to  gain  admiesion  without  first 
psEing  an  examination.  According  to  the  regulations  of  the  Society  at  present 
ia  force,  the  examination  for  admission  into  the  ranks  of  bar  students  is  in  the 
{oUoving  bodcB : — 

F(jr  At  Umivermiy  Class. — Homer,  first  book  ol  Iliad ;  Lucian,  Charon,  Lite 
or  Dream  of  Ludan,  sjid  Timon ;  Odes  of  Horace ;  Mathematics  or  Metaj^ysicsi 
at  the  option  of  the  candidate,  according  to  the  following  courses  respectively  : 
— !iladiematics — ^Ehiclid,  1st,  2d,  8d,  4th,  and  6th  books,  or  Legendre's 
<3«RBetry,  Ist,  2d,  3d,  and 4tli  books;  Hind's  AJ^bra,  to  the  end  of  Simul- 
tAoeoQB  Equations ;  Metaphysics — ^Walker^  and  Vfhatdy's  Logic,  and  Locke's 
SsaT  an  tiie  Human  Undenitanding.  Herschel's  Astronomy,  chanters  1,  3,  i, 
^d  5 ;  and  such  works  in  Ancient  and  Modem  Greography  and  mstory  as  the 
fandidates  may  have  read. 

For  the  Senior  Class. — The  same  subjects  and  books  as  for  the  University 
Ova. 

Fifr  the  Junior  CZoM.-— The  Ist  and  3d  books  of  theOdesof  Horace;  Eudid, 
^  2d,  and  3d  books,  or  Legendre's  Geometiy  by  Davies,  Ist  and  3d  books, 
vilb  the  problems ;  and  such  works  in  English  History  and  Modern  Geography 
w  the  candidates  may  have  read. 

The  ^^cbfiB  or  order"  of  the  examination  passed  by  each  candidate  for 
^^^ouanon  is  stated  in  the  oectifioate  obtained  by  him  if  successful;  and 
*'  hooooia,''  similar  to  those  conferred  at  our  Universities,  are  awarded  in  cases 
of  distinguished  success.  At  the  final  examination,  students  belonging  to  the 
rmvenaty  Class  are  arranged  according  to  their  Univermty  rank ;  but  in  the 
other  danes  they  are  placed  in  the  list  according  to  the  rektiye  merit  of  their 
ttswering. 

^  examination  of  candidates  for  admiwion  as  students  intending  to  become 
ittofneya  or  solicitors,  is  in  the  foUowing  **  books  and  subjects,"  with  which 
ttch  candidates  are  expected  to  be  thoroughly  familiar : — 

Blacbrtone^s  Commentaries,  1st  vol. ;  Smith's  Mercantile  Law ;  Williams  on 
^Propertr;  SbarvfB  Equity  Jurisprudence;  The  Statute  Law;  and  the 
'wiQ^i  and  Rnctioe  ol  the  Courts. 
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A  Manual  of  Conveyancing^  in  the  form  of  Examinations  ;  embrace 
ing  both  l^ersonal  and  Heritable  Bights.  Bj  John  Hendbt. 
Edinburgh  :  Bell  and  Bradfute. 

This  Manual,  as  the  author  informs  us,  is  compiled  from  the  notes 
and  memoranda  used  in  preparing  for  the  examinations  in  the  Con- 
veyancing Class  of  the  University  of  Edinburgh.     The  standard  ofi 
proficiency  attained  in  this  class,  both  under  the  late  Professor 
Menzies  and  his  successor,  stands  deservedly  high;  the  rank  of 
prizeman  in  the  conveyancing  class  being  still  the  chief  object  of 
scholastic  ambition  amongst  our  law  students.     We  are  not  surprised 
that  one  who  has  studied  with  zeal  and  success  under  the  tuition  of 
Professor  Bell  should  have  produced  an  able  and  instructive  text- 
book, which,  we  venture  to  hope,  will  lighten  the  labours  of  many 
who  are  hereafter  to  tread  the  same  slippery  ascent  which  Mr 
Hendry  has  successfully  surmounted.    Mr  Hendry  has  adopted  the 
*^  Socratic  method,**  as  the  one  best  adapted  for  imparting  informa- 
tion to  beginners ;  and,  beyond  doubt,  the  form  of  question  and 
answer  gives  a  certain  measure  of  relief  to  the  otherwise  arid  and 
dreary  level  of  a  continuous  commentary  on  so  abstruse  a  subject  as 
conveyancing.    We  will  even  go  so  far  as  to  assert,  on  logical  prin- 
ciple, that  the  form  of  a  catechism  is  of  all  others  the  best  suited  for 
the  enunciation  of  abstract  doctrine.     In  reading  the  question,  the 
mind  is  directed  to  the  nature  of  the  right  which  the  answer  is 
intended  to  elucidate ;  and  this  sounding  of  a  preparatory  note,  like 
the  strophe  and  antistrophe  of  tragedy,  lends  material  aid  to  the  con- 
centration of  thought  on  the  particular  topic.    By  the  form  of  the 
dialogue,  the  personality  of  the  author  as  a  real,  and,  we  will  add,  a 
sensible  and  cultivated  instructor,  is  kept  before  the  student ;  thas 
securing  something  of  the  advantages  of  oral  instruction.  Mr  Hendry 
appears  to  have  taken  good  care  to  leave  no  part  of  his  field  unoccu- 
pied ;  and  yet  within  the  compass  of  an  ordinary  duodecimo  he  has 
presented  a  complete  and  accurate  epitome  of  the  whole  science  of 
conveyancing,  under  its  most  recent  phases.    In  these  days  of  **  ex- 

Eress"  legislation,  the  legal  author  must  not  linger  over  his  work,  else 
e  may  find  that  the  first  sheets  have  become  antiquated  before  the 
volume  has  got  out  of  the  hands  of  the  printer.  In  looking  over  the 
table  of  contents  in  Mr  Hendry's  volume,  we  see  everywhere  evi- 
dence of  the  manifold  amendments  which  have  in  recent  times  so 
completely  changed  the  aspect  of  the  law  of  property.  Since  the 
date  of  Bell's  Principles  there  is  scarcely  any  description  of  right,  the 
transference  of  which  has  not  been  facilitated  by  the  invention  of  new 
forms  of  conveyance.  In  all  these  requisites  of  modern  statutory  law 
Mr  Hendry  shows  himself  to  be  proficient,  dexterously  inten^uating 
the  new  terminology  of  his  science  into  the  ancient  formulas  and 
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maxims  which  were  wont  to  be  the  solace  of  the  feudalist  under 
difficulties.  The  law  of  heritable  property,  as  modified  by  the  Titles 
to  Land  Act,  and  the  new  form  tor  completing  titles  to  moveables 
bj  conformation,  are  treated  with  especial  minuteness  and  care.  The 
provisions  of  the  various  Entail  Acts,  and  the  methods  of  summary 
procedure  therein  enjoined,  have  also  been  fully  mastered  and 
kridlj  exhibited.  We  have  marked  one  or  two  passages  to  which 
some  slight  esception  might  be  taken,  less  with  the  view  of  criticis- 
iDg,  than  as  showing  how  difficult  it  is  to  criticise.  One  of  these 
is  the  answer  to  question  162,  in  which  there  appears  to  be  a  slight 
confbsion  as  to  the  eifect  of  homologation  and  rei  interventus.  In 
speaking  of  the  effect  of  mutual  settlements,  the  author  omits  to 
notice  the  case  of  Brown^  reversed  on  error  in  the  House  of  Lords 
(1  M^Q.  79),  in  which  it  was  held  that  such  deeds  are  not  properly 
testamentary,  but  rather  of  the  nature  of  contracts  inter  vivos. 
The  author  falls  into  the  common  error  of  assuming  that  the  word 
difpone  is  essential  to  the  validity  of  a  convevance  of  land.  In 
point  of  fact,  the  decisions  have  never  gone  further  than  to  say  that 
ironls  must  be  used  importing  de  presenti  conveyance,  ana  that 
^^give,**  ^'  grant,"  and  the  like,  are  inadeauate.  The  creation  of 
an  entail  by  procuratory  is  one  example  oi  a  conveyance  without 
dispodtive  words ;  and  some  of  the  greatest  conveyancers  of  our 
time  have  also  been  of  opinion  that  the  words  alienate  and  transfer 
are  of  themselves  sufficient  to  pass  heritable  property.  That  such 
was  the  view  of  Lord  Jerviswoode  when  Lord  Advocate,  we  infer 
iiom  the  terms  of  a  clause  which  he  introduced  into  his  abortive 
Burgage  Titles  Bill,  and  which  was  intended  to  be  declaratory  of 
the  law  sa  to  de  presenti  conveyances.  We  heartily  wish  the  law 
stadent  all  the  pleasure  and  advantage  which  Mr  Hendry  prognose 
ticates  from  the  perusal  of  his  volume ;  though  we  must  add,  that 
if  accompanied,  as  he  recommends,  with  a  systematic  exploration  of 
all  the  decisions  and  authorities  noted  on  its  pages,  it  will  furnish  a 
more  remarkable  instance  of  felicity,  attained  under  ^^  creditable  cir- 
cnmstances,"  than  any  that  has  fallen  under  our  observation. 


The  Poor  Law  Magazine  for  Scotland*     Glasgow  :  N.  Adshead. 

This  useful  periodical  continues  to  be  carried  on  with  vigour  and 
raccess.  As  a  medium  of  intercommunication  amongst  that  class 
of  officials  whose  interests  it  represents,  it  fills  a  niche  in  our  current 
literature  which  the  ordinary  Jaw  periodicals  do  not  undertake  to 
sapply.  In  difiusing  sound  information  on  legal  subjects  connected 
with  the  administration  of  the  poor  laws,  it  may  also  be  of  essential 
service  to  the  public,  by  preventing  that  system  of  litigation,  the 
enormous  and  unjustifiable  extent  of  which  is,  we  presume,  attri- 
butable to  ignorance  on  the  part  of  these  officials  of  the  rights  of  the 
parish.    In  the  later  numbers  of  this  periodical  we  observe  marks 
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of  improvement,  and  a  higher  tone  of  legal  criticism  is  discernible. 
An  article  on  Paternal  Dominion  and  Forisfamiliation  displays  con- 
eiderabie  research  and  taste,  along  with  a  power  of  dealing  with 
general  principles  not  always  exhibited  by  those  whose  profession 
should  elevate  them  above  the  rank  of  legal  mechanics.  Some 
interesting  details  are  brought  out  relative  to  the  extent  of  the 
pairia  potestaa  in  this  country  and  elsewhere,  in  modem  times.  The 
author  can,  with  difficulty,  bring  himself  to  believe  that  so  late  as 
the  time  of  Lord  Stair  it  was  doubted  whether  a  child,  even  after 
majority,  could  leave  the  paternal  mansion  without  his  father's  con- 
sent. But  this  ought  not  to  have  excited  surprise,  if  he  had  been 
aware  that,  a  century  later,  namely,  prior  to  the  Revolution  of  1788, 
a  younger  son,  in  the  south  of  France,  could  not  at  any  period  of 
his  life  separate  himself  from  his  family  without  authority ;  and  if 
he  did  so,  his  property  was  confiscated  to  the  father  (see  Nogu^ 
Coutume  de  Haut-Pyrenees,  p.  318).  Another  peculiarity  of  the 
institutions  of  the  aneien  rSginie  was  the  exception  of  the  peeuUum 
castrenae  and  qitasucMtrenee.  The  reports  in  this  Magazine  are 
carefully  edited.  Altogether  it  is  well  deserving  of  the  support  of 
all  who  are  interested  in  the  Poor  Law  system. 


A  Treatise  ofi  Judicial  Factors^  Curatore  Bonisj  and  Managers  of 
Burghs;  with  an  AppendiXy  Relative  Acts  of  Parliament,  of  Sede- 
runt^ and  Practical  forms.  By  George  Hunter  Thoms,  Esq., 
Advocate.     Edinburgh :  Bell  fuid  Bradfute. 

The  powers  exercised  by  the  Court  of  Session  in  the  appointment 
of  Judicial  Guardians  were  assumed,  we  are  told,  on  the  abolition 
of  the  Privv  Council,  who  were  in  use  to  interfere,  in  a  variety  of 
cases,  ill  which  ^^  summary  proceeding  was  necessary."  Though 
there  are  a  few  earlier  cases  on  record,  the  first  formal  recognition 
of  this  branch  of  the  Court's  jurisdiction  is  die  A.  S.  1730,  in  which 
the  Lords,  considering  ^^  that  they  had  been  of^n  applied  to  for  the 
appointment  of  factors  on  the  estates  of  pupils,  etc.,  to  the  end,  that 
they  might  not  suffer  in  the  meantime,  but  be  preserved  for  the 
general  behoof  and  of  all  having  interest  therein, — laid  down  cer- 
tain rules  for  the  guidance  of  the  ofiicers  so  appointed,  and  these 
formed  the  basis  of  the  important  legislation  of  1849,  when  the 
matter  was  placed  on  its  present  footing  by  the  Pupils  Protection 
Act.  I 

The  passing  of  this  statute  has  entirelv  superseded  the  ancient 
forms  of  pi*ocedure  which  we  borrowed  from  the  Roman  law,  as 
to  the  appointment  of  tutors,  etc.,  for  the  protection  of  the  property 
of  persons  unable  to  take  charge  of  their  own  affairs.  The  office  of  i 
tutor  is  a  gratuitous,  a  thankless,  and  in  the  end  frequently,  a  thrift-  ' 
less  one.  But  a  paid  guardian,  acting  as  the  officer  of  Court,  and 
constantly  under  the  supervision  of  the  Accountant-^General,  is  ok- 
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nouilv  the  safest  and  most  proper  party  to  whom  the  interests  of  a 
DUDor  can  be  intrusted.  Havinf^r  no  right  to  the  snccession,  he  is  dis- 
interested ;  and  being  remunerated,  he  has  some  motive  to  the  due 
discharge  of  his  duties.  Further,  the  procedure  introduced  by  the 
Act  of  1849,  was  simple,  expeditious,  and  altogether  a  vast  improve- 
ment on  these  old  forms  of  proceedings  which  must  still  be  resorted 
to  ia  the  appointment  of  tutors  at  law  or  dative. 

We  need  not  wonder,  therefore,  at  the  vast  importance  which  this 
Iruch  of  the  jurisdiction  of  the  Supreme  Court  has  of  late  years  as- 
samed.  The  property  administered  by  judicial  factors  must  amount 
to  several  millions  sterling.  In  fact,  the  summary  business  of  the 
Inner  House  latterly  encroached  so  seriously  on  the  ordinary  busi- 
neasof  the  Court,  that  it  was  found  necessary,  in  1856,  to  transfer 
it  to  the  junior  Lford  Ordinary.  The  effect  of  this  change  has  been 
to  p;ive  to  the  Court  of  the  junior  Lord  Ordinary  almost  the  import- 
ance of  a  distinct  tribunal,  with  a  jurisdiction  of  its  own — a  class  of 
bosioea  of  its  ow^n — a  form  of  process  of  its  own.  It  was,  therefore, 
in  erecy  sense  well  worthy  of  a  separate  treatise ;  and  it  is  with 
m»  satisfaction  we  find  that  so  industrious  a  man  as  Mr  Thoms 
iias  undertaken  to  supply  the  defect,  which,  in  this  particular,  was 
gej]erally  felt  to  exist  in  our  legal  literature. 

The  work  embraces  the  exammation  of  over  twelve  hundred  cases. 
It  must,  therefore,  have  involved  no  inconsiderable  labour ;  and, 
labour,  too,  for  which  the  author  deserves  all  the  more  credit,  con- 
sidering that  it  ranges  over  one  of  the  most  arid  regions  of  legal 
jnuuir)*.  The  jurisdiction  exercised  by  the  Court,  in  virtue  of  its 
Robile  officium,  depends  so  entirely  upon  judicial  "  discretion," 
tliat  any  review  of  their  labours  forcibly  reminds  one  of  Selden's 
remark,  that  a  Judge's  conscience  seems  to  vary  with  the  size  of  his 
foot  Every  case  in  this  department  of  law  is  so  entirely  a  case  of 
circumstances ;  and  when  some  semblance  of  a  rule  is  discovered,  it 
i^in  its  application  in  practice,  so  varying  and  uncertain,  that  we  may 
well  thank  the  author,  who  has  made  it  his  business  to  reduce  the  con- 
fusion more  confounded  into  some  kind  of  consistency.  For  many 
years,  what  was  law  in  one  Division  was  scouted  in  the  other.  The 
^ne  would  grant  a  petition  de  piano ;  in  the  other,  it  was  certain 
f'ither  to  be  cast  altogether,  or,  as  an  unusual  favour,  sent  back  for 
amendment — a  courtesy  often  spoilt  with  the  ungracious  remark, 
that  "  it  must  not  be  drawn  into  a  precedent."  The  result  was 
^eiy  perplexing.  No  one  could  advise  whether  a  petition  was  in 
form  or  not.  One  good  result,  however,  of  sending  this  branch  of 
Wness  wholly  to  one  Judge,  will  be  to  introduce  certainty  and 
uniformity  in  this  branch  of  the  law.  Lord  Jerviswoode  must  feel 
feply  indebted  to  Mr  Thoms  for  having  reduced  his  twelve  hun- 
^  precedents  to  the  moderate  compass  of  396  clearly  printed 
pages.  Mr  Thoms  fails  frequently  (and  no  wonder)  to  extract 
much  principle  out  of  them ;  but  his  Lordship  may  be  safely  trusted 
with  the  doing  of  that ;  and  the  author  would  complete  the  debt  we 
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already  owe  him,  were  he  to  constitute  himself  recorder  of  the 
process.  Lord  Jerviswoode  is  clearly  entitled  to  have  a  set  of  re- 
ports to  himself. 

In  case  a  second  edition  be  called  for,  we  beg  to  offer  a  few  sug- 
eestions  for  the  author^s  consideration.  In  the  first  place,  it  is  oar 
numble  opinion  that  the  whole  structure  of  the  book  is  capable  of 
amendment.  The  distribution  of  a  subject  is  always  more  or  less  a 
matter  of  taste ;  but,  in  a  legal  treatise,  no  subject  is  more  important 
than  method,  and  no  one  is  more  frequently  overlooked.  Mr  Thorns 
divides  his  work  into  five  chapters, — the  Circumstances  in  which 
Factors  are  Appointed — the  Parties  to  Factorial  Appointments — the 
Powers  of  Factors — Cautioners— and  Procedure.  We  think  a 
clearer  view  of  the  subject  might  perhaps  have  been  possible,  and 
that  within  narrower  limits,  if  a  furtner  and  more  logical  distribution 
of  it  had  been  attempted.  He  makes  no  provision  for  the  most  im- 
portant matter  of  all,  the  Discharge  of  Factors.  Secondly,  he  should 
not  be  so  painfully  minute  in  noting  every  case  that  has  ever  occurred. 
By  doing  so  his  work  has  assumed  too  much  the  form  of  a  digest; 
but,  in  next  edition,  we  would  advise  him  to  take  more  independent 
ground,  and  reduce  to  one  proposition  such  passages  as  this : — 

"  but  the  foundation  of  that  interference  is  necessity :  Hunter,  27tli 

Dec.  1711 ;  M'Lellan,  25th  Feb.  1832 ;  a  legal  necessity :  M'Gonnochie,  Sd  Feb. 
1857 ;  as  distinguished  from  expediency :  Tweedie,  2d  May  1836.** 

This  may  be  very  convenient  for  reference ;  but,  besides  increasing 
the  size  of  the  book  to  an  extent  that  is  altogether  out  of  porportion 
to  the  ground  traversed,  it  makes  any  attempt  to  read  it  utterly 
hopeless.  Thirdly,  we  would  advise  Mr  Thorns,  in  preparing  the 
next  issue  for  the  press,  to  get  some  literary  friend  to  revise  tbe 
proof  sheets,  so  as  to  avoid  such  funny  expressions  as  "  recognition 
of  this  jurisdiction  has  taken  place  in  the  various  Acts  of  Parlia- 
ment." These  exceptions,  we  repeat,  however,  are  all  matters  of 
taste,  and  do  not  detract  from  the  solid  merits  of  the  work,  which 
will  be  found  to  present,  in  an  accessible  form,  the  fruits  of  a  labori- 
ous and  careful  examination  of  the  decided  cases  and  various  Acts  of 
Parliament  bearing  on  this  important  branch  of  the  law.  There  is 
a  good  index,  which  makes  wnat  is  undoubtedly  a  very  unreadable 
a  very  useful  book. 

The  Nature^  Value^  and  DUputahility  of  Life  Assurance  Policies 
considered^  and  Indisputable  Policies  recommended,  in  a  Letter  to 
Lord  Campbell.  By  Alexander  Bobebtson.  Edinburgh: 
T.  and  T.  Clark.     1860. 

In   the   form  of  a  letter  to  Lord  Campbell,  the  author  of  this  i 
pamphlet  enters  a  vigorous  and  ably  reasoned  protest  against  the 
extravagant  theories  which  have  been  incorporated  with  tne  law  of 
representation  in  contracts  of  assurance.    The  result  of  the  de- 
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cisions  has  been,  as  he  Jastlj  observes,  to  make  an  ordinary  life 
pdicv  no  longer  a  secanty  on  which  a  prudent  man  can  rely  as  a 
provision  for  his  family.  In  a  recent  case,  it  appears  the  Lord 
Chancellor  had  made  some  disparaging  remarks  with  reference  to 
^Indisputable"  Assurance  Companies;  and  insinuated  that  no 
^  respectable"  office  would  grant  poUcies  on  such  terms.  We  were 
aware  that  respectability  was  associated  in  some  minds  with  the 
Hea  of  repudiation  of  lawful  obligations ;  but  had  supposed  that 
this  peculiar  estimate  of  what  is  necessary  to  social  distinction,  was 
confined  to  individuals  of  the  Brummel  type,  or  to  those  whose 
opinions  on  tlie  monetary  question  had  ripened  in  the  latitude  of 
Pennsylvania.  A  moment's  reflection  must  convince  any  candid 
person  that  the  law  which  vitiates  a  policy  on  proof  of  misrepre- 
sentation, however  innocent,  and  how  immaterial  soever,  is  grossly 
Trnjost ;  because,  while  the  contract  is  broken  on  the  one  side,  the 
conaderation,  the  premiums  paid  for  assurance,  are  not  restored  on 
the  lart  of  the  other.  The  principle  of  the  Indisputable  Policy, 
wiich  is  already  in  course  of  being  adopted  by  the  leading  Scotch 
companies,  is  to  throw  the  onus  of  making  inauiry  into  health,  etc., 
on  the  company,  and  to  protect  the  assured  nrom  the  consequences 
of  any  mistake  or  concealment  that  may  hereafter  be  discovered. 
The  only  wonder  is,  that  people  can  be  got  to  insure  their  lives  on 
any  other  terms ;  and  it  seems  very  desirable  that  the  protection 
against  fraud  thus  accorded  by  indisputable  companies  should,  by  an 
Act  of  the  Legislature,  be  extended  to  all  others.  Mr  Robertson  is 
entitled  to  the  gratitude  of  the  public  for  bringing  this  subject  so 
prominently  before  them.  The  letter  will  be  perused  with  interest 
bv  the  profession,  as  it  has  the  merit  of  being  a  readable  as  well  as 
a  learned  paper. 


[W.  G. — ^We  cannot  allow  the  Journal  to  be  converted  into  a  Court  of  Appeal 
from  the  decisioDS  of  the  Inferior  Courts. — Ed.  /.  /.] 

COURT  OF  SESSION  REFORM. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

I  AJi  dad  to  see  that  you  have  been  turning  your  attention  to  Law  Reforms ; 
uid  I  bdievethat  no  change  would  be  more  generally  acceptable  than  an  altera- 
tion in  the  direction  you  have  indicated,  with  respect  to  tne  constitution  of  the 
Court  of  Session.  At  a  time  when  a  section  of  the  public  are  clamouring  vaguely 
for  innovations,  which  would  result  in  the  abolition  of  all  law,  or  the  erection  of 
M  many  separate  systems  of  jurisprudence  as  there  are  counties  in  Scotland,  it  is 
incumbent  on  those  who  are  concerned  in  the  administration  of  justice  to  give 
ft  practical  turn  to  the  agitation,  and  enlist  public  sympathy  in  their  favour,  by 
supporting  any  moderate  and  wdU-considered  plan  for  that  amendment  of  our 
existing  tribunals. 

VOL.  IV.— NO.  XXXVni.  f  EBBUART  1860.  N 
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The  recent  improvement  in  appellate  procedure,  since  advocations  may  be  re- 
ported directly  to  the  Inner  House,  is  an  improvement  in  the  right  direction. 
The  advantage  which  has  been  taken  of  this  wise  provision  proves  its  benefi- 
cial tendency.  The  intervention  of  a  third  individual  Judge,  and  the  delay  and 
expense  of  an  intermediate  state  or  mid-passage,  had  not  one  single  argument  in 
its  favour.  There  are  cases  on  record  where  the  Sheriff-Substitute  decided  in 
one  way,  the  Sheriff  in  another,  the  Lord  Ordinary  in  a  third,  and  the  Inntf 
House  differed  from  all  three. 

The  various  modes  of  review  are,  however,  the  subjects  of  just  complaint. 

First,  There  is  appeal  in  cases  below  L.12,  and  in  cases  above  L.25  in 
value  (and  which  is  not  always  of  easy  ascertainment). 

Second,  Advocation. 

Third,  Suspension. 

Fourth,  Reduction. 

These  modes  are  all  different  in  form.  The  example  so  judiciously  set  in  ad- 
vocations, and  to  so  great  an  extent  adopted,  ought  to  be  extended  to  all  modes 
of  review.  A  simple  Note  of  Appeal^  aocom})anied  with  caution  for  costs, 
should  suffice  to  carry  all  prior  judgments  directly  from  the  Sheriff  to  the  Inner 
House.  The  effect  of  such  speedy  and  economical  mode  of  review  would 
speedily  be  found  to  have  a  most  salutary  effect  both  on  the  energies  of  the 
IBench  and  Bar  of  County  Courts. 

No  doubt  the  increase  of  such  appeals  would  greatly  add  to  the  Rolls  of  the 
Inner  House ;  and  here  the  remedy  of  a  Third  Division,  so  ably  argued  in  the 
Journal^  would  fall  to  be  adopted.  There  appears  no  possible  objection  to  this 
plan.  Even  at  present,  the  diminished  Rolls  of  the  Outer  House  Judges  point  in 
that  direction.  In  England  there  are  three  Supreme  Courts  of  Law.  Scotland^ 
until  recently,  besides  her  Court  of  Session,  with  Jifteen  Judges,  had  her  Supreme 
Courts  of  Exchequer,  Admiralty,  and  Commissary.  All  have  been  merged  into 
the  Court  of  Session,  which,  notwithstanding  the  increased  business,  has  had  two 
of  her  Judges  withdrawn. 

All  incidental  matters  could  easily  be  conducted  by  the  Judges  in  rotation, 
sitting  in  the  Outer  House,  as  was  the  practice  before  the  division  of  the  Courts 
and  the  appointment  of  permanent  Oidinaries  in  1808, — or  in  chambers,  as  is 
done  to  so  great  an  extent  in  England. 

If  the  Court  was  divided  into  three  chambers,  the  abolition  of  Outer  House 
practice  would  enable  senior  counsel  to  attend  to  the  cases  in  full  Court.  It 
would  be  for  the  further  advantage  of  the  profession  were  the  practice  of  Eng- 
land to  be  adopted,  and  certain  counsel  were  to  attach  thexnselves  to  certain 
divisions.  In  fact,  this  is  an  arrangement  which  the  agency  by  an  understanding 
could  easily  introduce.  In  this  way  something  more  Uian  the  name  of  a  counsel 
might  be  obtained  in  return  for  his  fee. 

With  one  other  remark,  these  observations  are  concluded.  The  addition  of  a 
third  chamber  would  of  course  increase  the  poasibility  of  conflict  of  decisions 
(luckily,  not  now  of  frequent  occurrence,  and  not  more  so  than  between  the 
three  Courts  of  England).  But  in  order  to  check  appeals  to  the  House  of  Lords, 
so. tedious  and  expensive,  an  intermediate  Court  of  Appeal  might  be  instituted, 
after  the  pattern  of  the  Exchequer  Chamber  of  England.  This  might  be  con- 
stituted of  the  three  chiefs  of  the  chambers,  who  could  sit  for  a  certain  time  after 
each  Session.  The  number  would  insure  a  deliberate  judgment,  and  prevent  an 
equal  division  of  opinion.  It  would  impart  uniformity  to  our  law,  and  assuredly 
diminish  appeals  to  the  House  of  Lords,  which  might  perhaps  be  altogether 
abolished  in  cases  of  unanimous  judgment  of  this  Court  of  Appeal.  Advantage 
should  be  taken  of  the  proposed  change  to  revise  the  nomenclature  of  judicial 
titles.  There  might  be  tnen  the  Lord  Justice-General,  the  Lord  President,  and 
tlie  Lord  Justice-Clerk,  or,  as  that  name  is  one  which  sounds  strange  to  English 
ears,  it  might  be  wdl  changed  into  the  Chief- Justice  of  the  Third  Division. 

A  CouNTT  Court  Judge. 
28d  Januarv  1860. 
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SHOULD  THERE  BE  A  THIRD  DIVISION  ? 

Sis,— The  saggestiozia  which  you  make  for  expediting  the  busmen  of  the  Court 
of  SesBon,  80  as  to  revive  somewhat  the  confidence  of  the  country  in  it,  are  im- 
doabtedly  worthy  of  consideration  by  the  Government.  The  great  evil  of  the 
prseot  syBtem  of  pleading  in  the  Court,  is  the  immense  amount  of  labour  and 
tipefise  involved  in  preparing  a  process  for  discussion,  and  then  the  very 
saomary  way  in  which  it  is  diq)06ed  of  when  it  is  heard.  The  long  records 
are  rendered  necessary  by  the  absurd  decisions,  which  will  aUow  nothing  to  be 
^rored  except  what  is  specifically  set  forth  as  matter  of  averment.  I  met  an 
English  solicitor  lately,  who  imormed  me  that  even  in  the  worst  days  of 
Ckancery  pleadings  in  England,  notfaii^  like  this  was  ever  known ;  and  until 
The  Coort  depart  from  these  decisions,  me  records  in  the  Court  of  Session  will 
be  the  domsy,  verbose,  and  inartistic  compositions  which  they  now  are. 

Bat  unquestionably  the  great  evil  is  the  delay  in  the  Inner  House.  I  cannot 
ay  that  this  is  the  fault  of  the  Judges.  They  give  a  fair  day's  work  for  a  fair 
^y^^^^g^T  &nid  the  shortness  of  the  Session  is  not  attributable  to  them.  Un- 
<WiUcdly  they  have  it  in  their  power  to  lengthen  the  Sessions  somewhat ;  but 
I  qTistion  whether  this  would  be  reasonable,  except  to  the  extent  of  taking  off 
two  or  three  weeks  from  the  lone  vacation.  The  true  remedy  is  a  Third  Divi- 
fioQ,  and  the  abolition  of  the  Outer  House,  for  the  p^urpose  at  least  of  pro- 
Bpondng  judgment.  The  four  junior  Judges  might  sit  in  the  Outer  House  till 
eieven  o'dock,  making  up  records  and  hearing  motions  for  diligence,  and  the 
'-ijce ;  and  then  at  eleven  o'clock,  four  of  them  might  proceed  to  the  Justiciary 
Coort-TQGfmand  serve  out  the  remaining  three  hours  till  two  o'clock,  hearing  and 
^iedding  causes  as  a  Third  Division.  No  one  cares  for  a  judgment  of  a  Lord 
CMinaiy.  It  is  treated  with  such  contempt  by  the  Divisions,  that  although  it 
were  acquiesced  in  by  the  best  counsel  at  the  Bar,  the  Court  will  not  allow  it  to  be 
f^demd  to  as  of  any  authority,  thereby  indicating  their  opinion  of  it.  In  every 
important  case,  a  Ix)rd  Ordinary's  judgment  is  reclaimed ;  and  thus  there  is  the 
eipense  of  two  litigations,  when  one  might  serve.  Add  to  all  this  the  deky, 
^  ilB  consequent  anxieties  and  worry,  and  nothing  more  need  be  said  for  the 
tnoflformation  of  four  useless  functionaries  into  an  admirable  Court. 

It  only  requires  a  little  vigour  on  the  part  of  those  interested  in  this  matter, 
to  get  this  rod  reform  carri«l ;  and  I  merely  write  this  to  say,  that  it  is  in  ac- 
enhance  with  the  prevailing  opinion  of  that  branch  of  the  profession  to  which 
I  bcbng.— I  am,  etc. 

A  PRAcrrnoNER. 

Edin.,  20th  January  1860. 


MARRIAGE  WITH  A  DECEASED  WIFE'S  SISTER. 

Sis,~I  have  often  heard  it  stated,  that  opinions  in  favour  of  the  legalitv  of 
the  marriage  of  a  man  with  his  deceased  wife's  sister  were  given  by  I^^dent 
BUir  vhen  at  the  Bar,  and  also  by  Lord  Moncreiff,  and  by  some  of  the  lawyers 
It  the  end  of  the  last  century.  These  opinions  may  be  still  in  the  hands  of 
"<>iQe  professional  gentlemen,  and  if  so,  I  trust  they  will  be  made  public.  The 
qottdon  IB  a  very  interesting  one,  and  such  opinions  as  these  would  tend  very 
^Qch  to  settle  it.  I  trust  some  of  your  readers  will  in  your  next  number  be 
>Ue  to  famish  infonnation  on  the  point. — I  am,  etc. 

One  who  is  lKTKR£!rrED. 
22d  January  1860. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

Su8p.f  Rankin  r.  Marshall. — Jan.  II. 

Lease — Clause  of  Reference — Extinction  of  Subject. 

John  Marshall,  Esq.  of  Chapelton,  let  the  ironstone,  lime,  and  coal, 
except  splint  coal,  to  J.  T.  Rankin,  younger  of  Auchingray,  under  a  lease 
containing  a  stipulation  that  the  lessee  could  abandon  on  the  mineral 
field  becoming  unworkable  or  sterile,  which  fact,  if  the  parties  differed, 
was  to  be  determined  bj  one  of  three  arbiters  named  in  succession. 
Rankin,  in  November  1856,  gave  notice  of  his  intention  to  abandon  the 
lease ;  but  though  the  parties  differed  as  to  the  nature  of  the  field,  no 
application  was  made  to  the  arbiters.  Marshall  has  recorded  the  lease, 
and  given  his  tenant  a  charge  for  rent,  which  he  suspends  on  the  ground 
that  he  had  abandoned  the  lease.  Lord  Einloch  sisted  process,  to  allow 
the  suspender  to  apply  to  the  arbiters.  He  reclaimed,  contending  that 
the  charge  should  be  at  once  suspended,  as  being  improperly  given  before 
the  condition  of  the  mineral  field  was  ascertained ;  but  to-day  the  Court 
adhered  (Lord  Gurriehill  dissenting),  the  pleas  of  parties  being  reserved 
entire  till  it  was  seen  what  was  the  result  of  the  proposed  inquiry. 

Pet.,  A.  B. 
Lunatic — Curator  Bonis — Forms  of  CertificaU  of  Sanity. 

In  a  petition  for  the  recall  of  the  curatory  of  a  person,  formerly  insane, 
now  restored  to  health,  the  certificate  bore  that  "  he  had  been  examined 
in  the  Crichton  Institution,"  whither  the  petitioner  had  gone  to  see  the 
doctors  for  the  purpose  of  saving  expense.  The  Court  observed  that 
certificates  of  sanity  ought  not  to  bear  on  their  face  that  they  were 
granted  in  a  lunatic  asylum ;  and  they  were  ordered  to  be  withdrawn. 
The  patient,  it  was  said,  should  have  been  visited  in  a  hotel. 
App.j  EwiNG  IN  Watson's  Sequestration. 
Bankruptcy — Appeal — Service — Mandatory. 

Appeal  at  the  instance  of  John  Ewing,  writer  in  Alloa,  as  trustee  and 
as  mandatory  for  the  trustees,  acting  under  the  trust  disposition  and 
settlement  of  the  late  Robert  Chambers,  shoemaker,  Alloa,  against  a  de- 
liverance of  the  Sheriff-substitute  of  Clackmannanshire,  in  the  seques- 
tration of  John  Watson,  writer  in  Alloa.  Mr  Ewing  attended  the 
meeting  of  creditors  as  mandatory  of  the  trustees ;  and  carried  a  resolu- 
tion against  which  some  of  the  creditors  appealed  to  the  Sheriff,  who 
ordered  service  '*  on  the  said  John  Swing,"  and  sustained  the  creditor's 
appeal.  Mr  Ewing  now  brought  this  judgment  under  review,  and  the 
objection  was  taken  that  the  appeal  was  incompetent,  in  respect  that  the 
mandate  under  which  Mr  Ewing  acted  empowered  him  only  ^*  to  attend, 
act,  and  vote  at  all  meetings  under  the  sequestration,"  not  to  bring  an 
appeal  in  the  Court  of  Session.  The  Court  held  that  if  the  objection 
was  to  be  entertained,  as  regards  these  proceedings,  it  went  much  deeper 
than  the  present  appeal.    It  went  back  to  the  original  appeal  to  the 


THE  COURT  OF  SESSION.  101 

SbenT,  at  the  instance  of  the  present  respondents,  notice  of  which  was 
seired  apon  John  Ewing  alone,  and  not  upon  any  other  parties,  and  he 
aJooe  bad  been  found  liable  in  expehses.  It  appeared  to  the  Court  that 
as  this  defect  in  the  instance  went  back  to  the  beginning  of  the  proceed- 
ings, the  proper  course  was  to  quash  them,  and  remit  to  the  Sheriff  to 
conuDence  anew.     Expenses  reserved. 

Buchanan  v.  Heugh's  Tkustkes. — Jan.  13. 

Extract— IS  ^  14  Vtct.,  c.  36. 

In  this  case  the  Court  held  that  the  section  28  of  the  Court  of  Ses- 
FionAct,  13  &  14  Yict.,  c.  36,  applies  only  to  the  particular  species  of 
hterlocQtor  called  an  ''Act  and  Warrant  of  Decree/'  and  not  to  the 
decrees  of  Court  generally,  which  still  require,  as  formerly,  an  interim 
allowance  of  extract,  where  the  cause  is  not  exhausted.  On  this  point, 
tk  Sallowing  memorandum  was  prepared  by  the  Extractor,  and  ad- 
^Iresfied  to  the  Lord  President : — The  clause  as  it  originally  stood  in  the 
M(14  Mar.  1850),  proposed  to  enact,  "That  even/  interlocutor  or 
decree"  should  be  extractable,  without  special  allowance  granted  by  the 
(cflrt  or  Lord  Ordinary  to  that  effect  This  proposed  provision  was 
altered  on  considering  a  printed  Report  on  the  Bill  by  the  Writers  to 
tlie  Signet,  p.  18-19 ; — ^and  afler  meetings  with  a  committee  of  that 
body,  together  with  observations  on  the  clause  for  Mr  Pitt  Dundas  as 
r^epatj-Glerk  Register,  and  explanations  required  from  the  principal 
Extractor, — and  it  was  ultimately  restricted  to  "  every  Act  and  War- 
baxt  akb  Decree,"  the  peculiar  nature  of  which  will  be  immediately 
adverted  to.  As  in  the  Court  of  Session,  there  are  certain  writs, — 
^vnmont^  Petitions^  Notes  of  Suspension,  etc., — by  which  causes  may  be 
crigtnated  (no  one  of  which  can  be  competently  substituted  for  the  other), 
so  there  are  distinct  statutory  forms  of  extracts,  by  which  causes  may 
be  wholly  or  partially  sent  out  of  Court.  Reference  is  respectfully  made 
to  the  Schedule  of  Forms  in  the  Act  50  Geo.  IH.,  c.  112  (1810).  To 
each  and  all  of  these  decrees,  the  Extractor  is  bound  by  1  and  2  Vict., 
1 114,  to  annex  a  "  Warrcmt  of  Charge  "  for  payment  or  implement, 
^here  personal  diligence  is  competent.  There  is  also  a  distinct  and 
>«parate  Form  of  Extract,  called  an  "  Act  Warrant  and  Decree,"  which 
b  obtaiDed,  in  a  large  majority  of  cases,  without  litigation.^  To  this 
lonn  there  is  no  warrant  in  execution  attached ;  and  it  was  to  this  writ 
alone,  as  the  statute  expressly  bears,  that  the  28th*§, — it  was  thought, — 
^^ht  be  made  to  apply  with  safety.  But  the  clause  does  not,  with  de- 
ference, embrace — as  the  unaltered  Bill  would  have  done — every  descrip- 
tion of  partial  or  interim  decree,  deciding  only  part  of  a  litigated  cause, 
^d  which  may  be  enforced  by  personal  diligence,  while  there  are  other 
points  still  in  dependence  between  the  parties.  The  Court  has  always 
exercised  great  caution  in  allowing  such  partial  judgments  to  go  to 
«ecntion,— 5mc&»-  v.  Sinclair,  19  Nov.  1833,  S.  and  D.;  and  there 
^  many  other  unreported  cases.     In  June  last,  Lord  Mackenzie  re- 

*  ^.9.— Granting  authority  to  a  Judicial  Factor  to  make  up  titles ;  to  the 
^ccoontant  of  Court  to  deliver  up  deposit  receipts ;  to  Banks  to  pay  consigned 
jj^;  to  the  Keepers  of  the  Public  Records  to  deUver  documents, — Record 
Ueedi  of  Entail,  Disentail,  Excambrous,  etc.,  etc. 
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fused  to  grant  warrant  to  extract  a  partial  decree  which  did  not  exhaust 
the  cause,  because  when  the  suit  came  to  be  finally  disposed  of,  the 
party  who  had  obtained  it  might  ultiraatelj  be  found  to  be  the  cM^tor, 
not  the  creditor  of  his  opponent.  For  the  guidance  of  the  Extractor, 
therefore,  and  the  preservation  of  the  records,  and  many  other  important 
reasons, — ^it  is  essential  that  he  should  know  when  he  is  to  issue  an 
mterim  decree,  bj  the  Court  or  the  Lord  Ordinary,  in  an  interlocutor, 
granting  an  allowance  to  that  effect  according  to  immemorial  practice. 
It  may  only  further  be  observed,  that  it  is,  and  has  always  been,  the  duty 
of  the  extractor  to  transmit  the  warrants  of  every  extracted  decree  (un- 
less interim  extract  be  allowed),  to  the  general  record ;  and  that  had  the 
original  clause  passed  into  a  law,  one  evil  consequence — amongst  many 
others — would  (as  stated  by  Mr  Pitt  Dundas)  have  been  that  processes, 
returned  to  the  clerks  on  the  Extractor's  supposition  that  the  interlocutor 
extracted  was  interim^  when  perhaps  it  exhausted  the  case,  ''may  be 
borrowed  up  and  lost  sight  of  altogether,  while  all  that  appears  in  the 
register  of  the  Court  is  a  record  copy  of  the  extract,  with  a  marking  to 
show  that  the  process  is  not  there."  As  the  note  in  to-morrow's  Roll  is 
calculated  to  raise  doubts  as  to  the  meaning  of  the  Act  of  ParliatneDt, 
and  to  maintain  that  it  applies,  in  the  words  of  the  original  Bill,  ''  to 
every  interlocutor  or  decree,"  it  is  extremely  desirable  that  the  question 
should  be  definitely  settled ;  and  the  Extractor  has  taken  this  liberty, 
most  respectfully  to  lay  this  tnemorandum  before  your  Lordship,  as  the 
view  which  the  Court  may  adopt  in  this  case  must  regulate  the  practice 
of  his  oflSce  in  future. — Humbly  submitted  by 

John  Parkeb. 
Extractob's  Chambers, 
12th  January  1860. 

It  may  not  be  improper  to  add,  that  the  Sheriff  Courts  Bill  (1853) 
contained  a  clause  exactiy  the  same,  mutatis  mutandis,  as  that  which  is 
now  law  in  the  Court  of  Session.  But  is  was  entirely  struck  out  in  the 
House  of  Lords  on  cause  shown.  J.  P. 

Secretaby  op  Wab  v.  The  City  of  Edinbdbgh. 

Expenses — CounseL 

In  this  case  J;he  Crown  was  found  entitled  to  expenses,  and  the  question 
was  now  raised  as  to  whether  they  were  entitled  to  charge  for  three 
counsel,  the  other  side  having  only  had  two.  The  Lord  President 
observed  that  there  was  no  absolute  rule  as  to  the  class  of  cases  in  which 
the  expenses  of  three  counsel  will  be  allowed.  Whether  they  were  to 
be  allowed  or  not  must  always  depend  on  the  circumstances  of  the 
particular  case,  and  to  some  extent  on  the  pressuro  brought  to  bear  on 
it  by  the  losing  party.  The  mere  bulk  of  a  case  was  not  the  sole  con- 
sideration to  be  looked  at  If  it  had  been,  then  the  present  case  would 
have  required  more  than  three  counsel  on  each  side.  The  table  was 
covered  with  the  plans  which  were  produced,  and  these  were  only  a 
<ielection.  He  didn't  know  that  the  Crown  was  to  be  dealt  with  other- 
wise than  a  private  party  would  have  been  dealt  with.  It  was  very  likely 
that  in  every  case  the  Crown  had  three  counsel,  and  it  was  quite  right  to 
have  so  many,  if  it  thought  them  necessary  for  the  protection  of  its 
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iotefests;  bat  that  was  no  reason  why  more  than  two  should  be  allowed 
against  the  nnsuccessful  party. 

Cochrane  v.  Ewart. 
Property — Servitude — Fart  and  Pertinent 
The  pursaers  are  tanners  and  curriers  in  Newton-Stewart,  and  the 
dei^nder  a  draper  there.  The  claim  sought  by  the  pursuers  to  be  asserted 
io-J  eaforced  was  of  a  right  to  the  use  of  a  subterranean  drain  and  cess- 
pool within  the  defender's  ground,  for  the  purpose  of  carrying  off  the 
raiplus  water  of  their  tan-yard.  The  action  accordingly  concluded  for 
ihi  restoration  of  the  drain,  and  for  the  removal  of  a  wall  erected  by  the 
defender  behind  the  east  wall  of  the  tan-yai*d,  and  of  the  clay  puddling 
inserted  by  the  defender  between  the  two  walls,  in  so  far  as  they  interfered 
with  the  free  passage  of  the  water  from  the  tan-yard  into  the  defender's 
zrmnd.  It  appeared  that,  till  recently,  the  whole  subjects  were  held  by 
(HK  proprietor,  and  since  they  had  come  into  the  hands  of  the  pursuer  and 
defender,  the  latter  refused  to  receive  the  foul  water  from  the  pursuers'  tan- 
yard.  The  Lord  Ordinary  (Neaves)  allowed  a  proof;  and  on  considering 
it,  decided  against  the  pursuers,  holding  that  they  had  failed  to  prove 
hej  and  circumstances  sufficient  to  support  their  claim.  The  pursuers 
h?ing  reclaimed,  the  case  was  argued  before  the  First  Division.  To- 
daj  Loud  Deas  delivered  the  opinion  of  the  Court,  altering  the  judgment 
of  the  Lord  Ordinary,  holding  that  the  pursuers  were  entitled  to  the 
<^tade  claimed  by  them,  on  the  ground  of  an  implied  grant  thereof 
tstabiisbed  by  the  actings  of  the  proprietors  of  the  subjects  during  a 
period  of  more  than  forty  years,  and  that  they  were  entitled  to  reason- 
able access  for  the  purpose  of  cleaning  the  drain. 

CUTHBERTSON  V,  ElIOTT. 

Expenses — Haver — Cost  of  Search, 
In  this  case  the  pursuer  was  found  entitled  to  L.950  of  expenses.  The 
defender  objected  inter  alia  to  a  charge  of  L.41,  being  Gs.  8d.  an  hour 
ibr  123  hours  engaged  in  a  search  for  documents  which  he  was  called  on 
to  produce  as  a  haver.  The  Court  held  that  in  doing  so  he  was  not 
a<^ng  professionally,  and  therefore  not  entitled  to  professional  profit, 
inasmuch  as  he  was  cited  not  because  he  was  a  professional  man,  but 
tNicanse  he  was  custodier  of  the  documents  who  happened  to  be  a  profes- 
lional  man.  But  he  was  entitled  to  some  remuneration  like  any  other 
^tness,  and  the  Court  allowed  him  in  the  circumstances  L.16  of  the 
L.41  claimed.  Another  objection  was  stated  to  the  professional  charges 
^(  the  pursuer  at  a  meeting  in  London  for  the  examination  of  the  de- 
fender, where  the  pursuer  was  further  represented  by  counsel  and  a 
London  agent.  The  Court  repelled  the  objection  to  the  pursuer's 
charges,  but  ordered  those  for  the  London  agent  to  be  struck  off. 


SECOND  DIVISION. 
Joel  r.  Gill. — Jan,  11. 
Process — Reclaiming  Days, 
In  this  case,  Lord  Jerviswoode,  on  the  16th  of  December,  pronounced 
i^n  interlocutor  approving  of  the  auditor's  report  taxing  the  amount  of 
the  expenses  due  by  the  pursuer,  against  whom  the  Court  had  decided, 
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at  L.191,  2s.  3d.,  besides  the  dues  of  extract.  A  reclaiming  note  for  the 
pursuer  having  been  lodged  on  the  4th  of  January,  the  box-day  in  the 
Christmas  recess,  it  was  objected  to  as  incompetent,  on  the  ground  that, 
under  the  Bankruptcy  Act,  section  171,  the  reclaiming  note  ought  to  have 
been  presented  within  fourteen  days.  The  Lord  Justice-Clerk — ^The 
171st  section  of  the  present  Act  must  be  construed  with  the  aid  of  the 
129th  section  of  the  Act  of  1839.  That  Act  ordained  that  in  such  cases 
an  interlocutor  might  be  reclaimed  against  by  "  a  reclaiming  note  in 
common  form."  At  that  time  a  reclaiming  note  in  common  form  meant 
a  not«  which  had  been  presented  in  twenty-one  days  during  session,  or 
by  the  box-day  if  the  twenty-one  days  expired  during  vacation.  The 
only  alteration  made  by  section  171  of  the  present  Act  was,  that  it  sub- 
stituted fourteen  for  twenty-one  days.  The  note  had,  therefore,  been 
well  presented  at  the  box-day  in  the  recess,  as  fourteen  days,  in  the  sense 
of  the  Act,  had  not  elapsed.  Lords  Cowan  and  Benholme  being  of  the 
same  opinion,  the  Court  repelled  the  objections  to  the  reclaiming  note. 

Cooper's  Trustees  v.  Mackenzie  et  al. — Jan.  13. 
Trust —  Vesting — Legacy, 
The  late  John  Pennycook,  merchant  in  Dundee,  by  his  trust  settle- 
ment dated  16th  November  1838,  declared  that  he  considered  himself 
morally  bound  to  make  up  to  his  creditors  the  loss  they  had  sustamed 
through  his  insolvency,  and  therefore  provided  that  after  his  death  his 
trustees  should  pay  to  the  creditors  whatever  sums  might  still  remain 
unpaid ;  not,  however,  with  the  view  that  these  payments  should  "  be 
made  in  all  cases  to  the  original  creditors  themselves,  or  those  who  hj 
succession,  assignation,  or  legal  diligence,  have  or  may  oome  to  be  in  the 
eye  of  the  law  the  legal  representatives  in  such  debts,  but  in  the  case  of 
insolvency  or  other  such  change,  to  their  families,  or  others  to  be  named 
in  the  list  to  be  left  by  me  the  said  James  Pennycook,  in  which  list  I 
will  specify  the  amount  which  I  consider  to  be  owing,  and  the  persons 
to  whom  I  mean  the  payments  to  be  made."  David  Mackenzie  and 
Colonel  Rickard  were  two  of  Mr  Pennycook's  creditors.  In  a  list  left  by 
Mr  Pennycook,  but  denied  to  be  probative  by  the  pursuers,  "  D.  Mac- 
kenzie's family  "  were  mentioned  as  the  parties  to  whom,  in  Mackenzie's 
case,  the  payment  was  to  be  made ;  but  Rickard  himself  wiis  named  in 
his  own  case.  The  pursuers,  who  are  creditors  of  David  Mackenzie  and 
Rickard,  brought  action  against  the  representatives  of  Mackenzie  and 
Rickard,  maintaining  that  they  are  entitled  to  the  sums  received  by  the 
latter  parties  under  Mr  Pennycook's  settlement.  The  Lord  Justice-Clerk 
(with  whom  the  other  Judges  concurred)  held  that  as  what  Pennycook 
had  done  was  clearly  gratuitous,  his  creditors  could  only  take  those  pay- 
ments as  ^fts.  This  was  done  by  the  form  of  a  legacy.  Both  Mackenzie 
and  Rickard  predeceased  Pennycook  ;  the  legacy  therefore  lapsed  so  far 
as  respected  them.  These  sums  could  not  therefore  be  held  to  be  sub- 
ject to  the  debts  of  Mackenzie  and  Rickard.  The  motive  assigned  for 
the  legacy,  no  doubt,  was  unusual,  but  that  had  nothing  to  do  with  its 
legacy  character. 

La.w  et  al.  V.  Wilson  et  al. — Jan.  13. 
Partnership —  Clause. 
The  late  Mr  A.  Liddell  and  the  late  Mr  R.  McLaren  were  in  pnrtner- 
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ihip  as  ironmongers  in  Glasgow,  under  a  contract  containing  a  provision 
ihut  "  the  books  of  the  company  shall  be  balanced  by  the  said  Andrew 
Liddell  on  the  Ist  day  of  January  yearly,  and  the  balance-sheet,  being  signed 
bythe  partners  within  two  months  after  that  date,  shall  be  probative/' 
The  last  balance  was  struck  at  the  close  of  1825,  but  the  balance-sheet 
waa  not  signed  till  the  25th  April  1826.  In  a  question  between  the  re- 
(reseot&tives  of  the  partners,  it  was  maintained  for  the  pursuers  that 
tliese  balance-sheets  were,  under  the  contract,  ineffectual  and  improba- 
iu.  The  Court,  adhering  to  the  interlocutor  of  the  Lord  Ordinary,  held 
that  even  if  any  objection  could  originally  have  been  taken,  it  had  been 
pasged  from  by  the  partners  in  signing  the  balance-sheet. 

JOHXSTOXS  V,  THE  PROVISIONAL  COMMITTEE  OF  TIIE  DUNDEE  AND 

NoRTHBBN  Junction  Railway  Compant. — Jan  19. 

The  pursuers  alleged  that  they  were  instructed  by  the  Provisional 
Committee  to  engrave  certain  plans,  in  payment  for  which  they  now 
cbomLllO,  6s.  The  Lord  Ordinary  had  decided  that,  under  the  pre- 
scription of  the  Act  of  1579,  the  claim  of  the  pursuers  must  be  proved 
fcj  tht  writ  or  oath  of  the  defenders.  The  pursuers  accordingly  next 
/uiioded  their  case  on  four  minutes  of  the  meetings  of  the  defenders,  and 
on  their  judicial  admission  that  they  had  instructed  Mr  Grainger,  the 
engineer,  to  proceed  with  the  survey  and  parliamentary  plans.  The 
Court  held  that  the  constitution  of  the  debt  was  not  proved.  The  Lord 
Justice-Clerk  observed : — A  provisional  committee  was  not,  as  had  been 
argued,  of  the  nature  of  a  partnership,  in  such  a  manner  as  to  imply  that 
a  mandate  was  given  to  any  one  member  of  it  to  act  on  behalf  of  others. 
JQ  making  such  a  claim,  the  pursuers  would  have  to  prove  it  against  all 
the  fourteen  defenders.  Now,  it  was  not  averred  that  more  than  seven  of 
them  had  ever  been  present  at  the  meetings  in  question  ;  at  the  meeting 
which  alone  was  of  any  importance  on  this  question  (that  of  the  28th  No- 
umber  1848),  only  four  were  present ;  and  the  minute  was  only  signed  by 
one.  By  the  pursuer's  own  showing,  they  had  really  no  case  except 
a^'iinst  these  four.  This  minute,  which  was  merely  a  minute  of  private 
parties,  could  not  even  bind  the  three  present  who  did  not  sign,  in  con- 
formity with  the  opinion  of  Lord  Eldon  in  the  case  of  Macartney,  although 
'  I  might  be  used  among  other  adminicles  of  evidence.  The  debt  was  not 
tven  proved  against  the  man  who  signed  the  minute,  for  the  minute  did 
not  contain  any  admission  of  the  debt  at  all.  Lord  Wood,  Lord  Cowan 
(t^n  the  special  ground  that  the  minute  of  28th  November  1848  really 
wntained  no  admission  of  the  debt),  and  Lord  Benholme  concurred. 

Scott  v.  Hall  and  Sons  et  e  contra, — Jan.  19. 
Sale — Delivery. 

Thia  was  an  advocation  from  the  Sheriff  Court  at  Forfar.  The  facts 
*«  sufficiently  detailed  in  the  following  opinion  of  the  Court  delivered  by 
we  Lord  Justice-Clerk : — It  is  not  necessary  to  call  for  an  answer.  The 
Jot^Uact  in  this  case  was  reduced  to  writing,  certainly  in  a  veiy  short- 
^ndway,  still  as  distinctly  as  is  usual  in  such  contracts.  It  is  a  con- 
^^•ict  for  the  sale  of  a  quantity  of  potatoes  for  a  slump  sum.  The  conditions 
of  the  contract  are,  that  the  defenders  were  to  put  the  potatoes  in  sacks, 

VOL.  IV.— NO.  xxx\^^.  febrcary  18G0.  o 
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and  that  the  pursaer  was  to  drive  them  to  Bridge  of  Dunn  Station,  and 
there  tender  delivery  bj  the  first  week  in  March.  This  last  condition 
seems  to  have  been  departed  from  by  mutual  consent.  There  is  no 
stipulation  as  to  the  time  for  paymeot  of  the  price.  The  defenders 
seem  to  h^ve  felt  this  deficiency,  and  have  been  under  the  belief 
that  they  might  supply  it  by  a  proof.  I  do  not  think  it  necessary 
to  give  an  opinion  on  the  competency  of  the  evidence  led,  as  I  hold 
it  to  be  utterly  worthless,  the  one-half  of  it  being  neutralized  by  the 
other.  In  a  contract  like  this,  where  nothing  is  said  about  the  pay- 
ment of  the  price,  the  law  reads  it  as  a  ready-money  bargain.  A 
ready-money  bargain  means  one  in  which  the  obligations  of  payment 
and  of  delivery  are  reciprocal.  But  what  did  the  parties  do  heref 
So  far  fi*om  the  defenders  standing  upon  their  strict  legal  rights, 
they  made  a  payment  of  L.300  to  account,  and  we  have  it  clearly  and 
distinctly  proved  that  when  Scott  wrote  demanding  a  payment  of  tbe 
price,  he  had  not  delivered  anything  like  the  quantity  corresponding  to 
the  sum  which  he  had  received.  In  short,  he  had  got  payment  of  the 
price  of  a  quantity  far  exceeding  what  he  had  delivered.  In  stopping  de- 
livery, I  am  of  opinion  that  he  committed  a  breach  of  contract  He  was 
bound  to  go  on  delivering,  at  least  up  to  L.300  worth,  before  demanding 
any  fiirther  payment.  I  adopt  entirely  the  interlocutor  of  the  interim 
Sherifi'-substitute  (Mr  Guthrie  Smith),  which  thoroughly  exhausts  the 
case,  and  puts  both  facts  and  law  in  the  clearest  light 

M.  BRij>iE  V.  Macbroom  et  al. — Jan.  19.  I 

Nuisances  Bemoval  Act — Bye-Law, 

This  was  a  reduction  of  a  decree  and  warrant  of  the  Justices  of  Ayr- 
shire, finding  the  defender  guilty  of  a  contravention  of  a  bye-law  passed 
in  execution  of  the  powers  conferred  by  the  Act  19  &  20  Vict,  c.  103. 
The  bye-law  in  question  was  to  the  efiect  '^  that  no  pig-stye  shall  be  kept 
within  ten  yards  of  any  dwelling-house,  workshop,  or  place  of  business 
within  the  burgh  of  Girvan  or  suburbs  thereof,  under  the  penalty  of  being 
removed  at  the  cost  of  the  party  to  whom  it  belongs,  afler  intimation  of 
two  days'  notice  firom  the  Inspector  of  Nuisances  to  remove  the  same/' 
The  Lord  Justice-Clerk,  after  adverting  to  the  importance  of  the  juris- 
diction which  the  Court  was  bound  to  exercise  for  preventing  the  local 
authorities  from  overstepping  their  powers,  went  on  to  show  that  in  this 
case  there  had  been  a  deviation  not  only  in  form  but  in  substance  from 
the  requirements  of  the  Act.  The  effect  of  the  bye-law  was  to  make 
it  the  law  of  Girvan,  in  the  matter  of  nuisance,  that  a  pig-stye  within 
ten  yards  of  any  dwelling-house,  etc.,  is  a  nuisance  in  terms  of  the  dth 
section  of  the  Act.  The  Act  itself  describes  what  is  to  be  held  as  a 
nuisance, — '^  Any  animal  so  kept  as  to  be  injurious  to  health."  But  the 
bye-law  proscribes  as  a  nuisance  a  pig  within  ten  yards  of  a  dwelling-  i 
house,  without  any  inquiry  as  to  whether  it  is  kept  in  such  a  manner  as  i 
to  be  injurious  to  healUi  or  not.  Now,  that  may  be  the  opinion  of  the 
Girvan  authorities,  and  it  may  be  well  founded,  but  it  is  not  what  the 
Act  says.  They  might  as  well  say  that  all  pigs  were  nuisances ;  and,  if 
they  have  power  to  act  as  they  have  done,  they  might  put  down  all  pigs.  | 
It  was  argued  that  this  was  only  a  direction  to  the  inspector,  that  he  is  to  j 
hold  it  as  a  prima  facie  case  of  nuisance  where  there  was  a  pig-stye  in  I 
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such  frroximitj  to  a  dwelling-house,  and  that  it  still  remained  for  the 
parochial  anthorities  to  consider  whether  the  possessor  of  a  pig-stye  in 
such  a  position  should  be  compelled  to  remove  it  as  a  nuisance.  That  is 
tu  mistake  entirely  the  position  of  matters,  because  it  is  the  parochial 
anthorities  who  are  complainei*8,  and  it  is  the  proceedings  of  the  Justices 
tbfitwe  are  considering.  Instead  of  inquiring  whether  the  nuisance  com- 
piuoed  of  was  injurious  to  health,  the  parochial  authorities  presented  the 
pcdtion  on  the  allegation  that  the  nuisance  was  a  contravention  of  their 
own  bje-laws,  and  the  judgment  was  in  terms  of  the  prayer  of  the  peti- 
tion. The  attempt  to  give  the  bye-law  the  construction  of  being  a  mere 
direction  to  the  inspector  cannot  be  listened  to,  because  it  is  a  prohibi- 
tion under  the  sanction  of  a  penalty,  and  to  have  a  statutory  effect.  I 
bold  that  Has  is  not  a  proceeding  sanctioned  by  the  Act,  and  I  have 
therefore  no  difficulty  as  to  the  provisions  of  the  finality  (sec.  49),  because 
in  making  and  in  giving  effect  to  the  bye-law  the  Parochial  Board  clearly 
exceeded  the  powers  conferred  by  the  statute.  The  other  judges  con- 
tJonL 

Ingus  v.  Directors  op  Western  Bank. — Jan.  21. 


In  this  action,  at  the  instance  of  the  liquidators  of  the  Western  Bank, 
a  motion  was  made  by  the  defenders  to  have  the  case  remitted  to  the 
First  Di?ision,  ob  contmgentiam  of  the  actions  by  individual  shareholders 
BOW  in  dependence  in  that  Division.  At  advising,  the  Lord  Justice-Clerk 
Bald :— The  Court  have  now  had  an  opportunity  of  fully  examining  the 
pleadings  in  this  case,  and  comparing  them  with  the  records  in  the  seven 
diferent  actions  at  the  instance  of  Inglis  and^others,  the  shareholders  of 
the  Bank.  We  have  also  conferred  wiUi  the  Judges  of  the  First  Division, 
aad  we  are  all  of  opinion  that  there  is  no  sufficient  reason  for  remitting 
this  case  to  the  cases  depending  in  that  Division.  When  an  action  has 
been  brought  before  one  Division  of  the  Court  or  Lord  Ordinary,  the' 
st&tQte  requires  the  other  Division  or  Lord  Ordinary  to  remit  to  that 
first  action  any  others  that  may  thereafter  come  before  them  relating  to 
the  same  subject,  matter,  or  tlung,  or  having  a  connection  or  contingency 
therewith.  It  was  not  contended  that  the  case  now  before  us  relates  to 
tae  same  subject,  matter,  or  thing  with  the  actions  depending  before  the 
First  Division.  But  it  was  very  earnestly  contended  that  there  was  a 
i^^cessaiy  contingency  between  the  cases,  which  rendered  their  trial  in 
ooe  Court  expedient  and  proper,  and  thus  brought  them  within  the  mean- 
ing of  the  clause  of  the  statute.  It  may  not  be  very  easy  to  define  the 
I<^  term  contingency,  but  it  is  at  least  clear  that  Uie  defenders  attach 
^  it  far  too  loose  a  meaning  when  they  say  that  any  two  cases  have  con- 
tingency which  may  throw  light  on  one  another,  or  which  may  incideht- 
^7  involve  an  inquiry  into  some  of  the  substantial  matters  of  fact  The 
grounds  on  which  the  Court  held  that  there  was  no  contingency  as  re- 
gards the  cases  under  consideration  are  chiefly  these : — 1st,  The  parties 
^  not  the  same.  The  liquidators,  in  pursuing  this  action,  do  not  in  any 
^^7  ^present  the  interests,  rights,  or  claims  sought  to  be  enforced  in  any 
<if  these  other  cases.  Neither  are  the  defenders  the  same.  2d,  The 
objects  of  the  action  are  essentially  different.  In  this  case  the  object  is 
to  make  the  defenders  responsible  to  the  company,  and  all  its  partners, 
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for  all  the  losses  sustained  by  the  Bank  from  certain  causes  during  the 
period  libelled.  The  object  of  the  pursuer  in  each  of  these  other  cases  is 
to  make  certain  individual  directors  relieve  him  of  his  whole  obligations 
and  liabilities  as  a  partner  of  the  Bank,  and  so  to  escape  entirely  from 
the  consequences  of  having  purchased  shares,  and  become  in  law,  and  in 
a  question  with  the  public  and  the  other  partners,  a  partner  of  the  com- 
pany. 3d,  The  results  of  the  action  will,  if  they  are  successful,  be 
entirely  different.  Nothing  that  is  recovered  in  this  action  can  be  avail- 
able to  satisfy  the  demands  maintained  in  any  of  the  others.  Nothing 
that  is  recovered  by  any  individual  pursuer  in  any  of  the  other  actions 
can  be  converted  or  used  to  satisfy  to  any  extent  the  interests  or  rights 
represented  by  the  pursuer  of  this.  4th,  The  grounds  of  action  are  sub- 
stantially different.  In  this,  the  ground  of  action  is  the  malversation  of 
the  defenders  in  their  offices  of  directors  and  managers  respectively;  in 
those,  it  is  fraudulent  misrepresentation  and  concealment  by  certain  in- 
dividuals of  the  state  of  the  Bank's  affairs,  whereby  each  of  the  pursuers 
was  misled  and  induced  to  purchase  shares,  but  which  fraudulent  misre- 
presentation and  concealment  would  be  an  equally  good  ground  of  action 
whether  the  ruinous  condition  of  the  Bank  was  brought  about  hy  malver- 
sation of  the  directors  and  managers  or  by  innocent  misfortune. 


OUTER  HOUSE. 

Jamtary  10. — Lord  Kinloch. 

Inglis  v.  Douglas. 

Pearson  v,  Douglas,  etc. 

In  the  first  of  these  actions,  Lord  Kinloch  has  issued  the  following 
interlocutor : — 

Edinburgh,  \Oth  January  1860. — ^The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  process.  Repels  the  pleas  founded 
on  the  institution  of  the  action  at  the  instance  of  the  Western  Bank  and 
its  liquidators  against  the  defender,  Mr  Douglas,  and  others :  And  findi 
that  the  present  process  ought  neither  to  be  dismissed  nor  sisted  in  re- 
spect of  the  dependence  of  that  other  action  :  Repels  also  the  objections 
to  the  form  and  structure  of  the  summons  and  record,  and  to  the  title  to 
sue ;  reserving  all  pleas  on  the  merits  of  the  case :  Q^uoad  vUroy  Finds 
that,  in  the  present  case,  it  is  not  expedient  or  proper  to  determine  any 
question  of  law  and  relevancy  anterior  to  trial;  and  appoints  the 
pursuer,  within  eight  days,  to  lodge  the  draft  issue,  or  issues,  which  he 
proposes  for  the  trial  of  the  cause.  W.  Pekney. 

A  similar  interlocutor  was  pronounced  in  the  cases  of  Pearson  v. 
DouglaSj  Wilson  v.  Douglas,  etc.  As  these  decisions  are  no  longer 
recent,  we  do  not  feel  justified  in  transferring  to  our  pages  the  learned 
and  elaborate  notes  which  accompanied  these  interlocutors.  In  the 
cases  of  Graham  v.  Douglas,  and  Landale  v.  Douglas,  interlocutors  were 
pronounced  in  the  following  terms  : — 

Edinburgh,  10th  January  1860. — ^The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  process.  Repels  the  plea  that  all 
parties  interested  have  not  been  called :  Repels  also  the  pleas  founded 
on  the  institution  of  the  action  at  the  instance  of  the  Western  Bank  and 
its  liquidators  against  the  defender,  Mr  Douglas,  and  others  :  And  finds 
that  the  present  process  ought  neither  to  be  dismissed  nor  sisted  in  re- 
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spect  of  the  dependence  of  that  other  action  :  Repels  also  the  objections 
u>  the  form  and  structQre  of  the  summons  and  record,  and  to  the  title  to 
rae ;  reserving  all  pleas  on  the  merits  of  the  case :  Quoad  ultra,  Finds 
tbat,  in  the  present  case,  it  is  not  expedient  or  proper  to  determine  any 
(^oestion  of  law  or  relevancy  anterior  to  trial ;  and  appoints  the  pursuer, 
^rithin  eight  days,  to  lodge  the  draft  issue,  or  issues,  which  he  proposes 
for  the  trial  of  the  cause.  W.  Penney. 

January  13. — ^LoRD  Kinloch. 
Addie  V,  Western  Bank. 
Reduction, — ^Where  the  pursuers  of  a  reduction  were  in  possession  of 
ihe  documents  called  for  in  the  summons,  and  an  order  for  satbfying  the 
production  was  past  due,  the  Lord  Ordinary  appointed  the  pursuer  to 
produce  the  documents  in  question,  and  thereafter  held  the  production 
as  satisfied. 

January  13. — ^Lord  Einlogh. 

BiNNET  AND  Co.  V.  ClTDESDALE  ChEMICAL  Co. 

Title  of  Issues, — His  Lordship  said  he  wished  to  call  the  attention  of 
agents  to  the  importance  of  accurately  framing  the  titles  to  issues. 

The  proper  style,  m  all  cases,  was  as  follows : — "  Issues  in  the  cause  in 
which  A.  B.  is  pursuer,  and  0.  D.  is  defender."     Juries  did  not  under- 
stand what  was  meant  hy  "  suspender  or  complainer." 
January  18. — Lord  Ardmillan. 
Nelson  v,  Pearson  and  Jackson. 

Dilatory  Plea. — ^Where  it  was  objected  to  the  title  of  a  pursuer  (who 
sued  as  administrator-in-law  for  his  wife),  that  the  parties  were  not 
married, — held  that  this  was  not  a  proper  dilatory  objection,  but  must 
be  reserved  for  probation  as  a  question  of  merits. 

January  18. — Lord  Mackenzie. 
M'Eellar  v.  M'Kellar. 
Death  of  Party. — Counsel  for  the  pursuer  stated  that  intimation  had 
just  been  received  of  the  death  of  his  client,  who  was  resident  in  Aus- 
tralia ;  and,  with  consent  of  the  other  party,  moved  the  Court  to  dis- 
charge the  order  for  trial,  which  had  been  taken  subsequent  to  that 
event,  and  therefore  without  authority.  His  Lordship  held  that  it  was 
unnecessary,  in  the  circumstances,  to  pronounce  any  order;  but  sug- 
gested that  a  letter  should  be  written  to  the  defender's  agent  stating  the 
circumstance,  which  might  be  lodged  in  process  to  preserve  evidence  of 
the  cause  of  the  failure  of  the  proceedings. 

January  20. — Lord  Jerviswoode. 
Marshall  v,  Marshall. 
Entail — Approbate. — ^Li  this  action,  which  was  a  declarator  of  free- 
dom from  the  fetters  of  the  entail,  it  appears  that  the  deeds  were  defective 
in  certain  of  the  statutory  solemnities.  It  was  maintained,  however, 
that,  even  supposing  the  entails  to  be  defective,  the  pursuer  could  not 
insist  in  the  present  action,  because  taking  benefit  through  the  trust- 
disposition  of  James  Marshall,  he  was  either  barred  from  pleading  the 
defects  of  the  existing  entails,  or  was  subject  to  a  personal  obligation  to 
make  a  good  entail.    This  argument  was  rested  mainly  upon  a  provision 
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in  the  trust-didposition,  that  the  conveyance  of  the  trustees'  lands  was 
to  be  made  upon  John  Marshall  and  his  heirs  for  the  time  in  possession 
of  the  lands  of  Chapelton,  making  up  a  feudal  right  thereto,  and  grantiDg 
'*  a  yalid  and  formal  disposition,  containing  all  clauses  necessary,  to  the 
said  lands  in  precise  terms  hereinafter  mentioned."  The  case  of  Graliam 
V.  Lord  LynedocKs  Trustees^,  March  15,  1853,  was  quoted  as  supporting 
the  argument,  that  the  obligation  to  insert  all  clauses  necessary  included 
all  clauses  necessary  to  make  an  entail  effectual  by  the  law  of  Scotland. 
The  Lord  Ordinary  held,  however,  that  the  provision  in  the  settlement 
referred  merely  to  those  clauses  necessary  to  a  valid  and  formal  disposi- 
tion, and  that  the  words  which  follow,  '*  in  precise  terms  hereinafter 
mentioned,"  were  to  be  read  as  words  of  limitation  of  the  general 
directions.  

APPEAL  IN  THE  HOUSE  OF  LORDS. 
Dolphin  v,  Robins. 
Divorce — Scotch — Husband  and  Wife — Domeile, 
(4  Auffwt,  1869;  7  W.  R.  674.) 
In  the  year  1822,  Mr  Dolphin,  an  Englishman,  domiciled  in  England,  mar- 
ried Marjr  Ann  Payne,  an  Englishwoman,  at  St  Oeorge*B,  Hanover  Square. 
He  and  his  wife  afterwards  lived  together  at  different  places  in  England,  and 
there  was  issue  of  the  marriage  one  child  only,  who  died  shortly  after  its  birth. 
In  the  year  1839,  differences  having  arisen  between  the  appellant  and  his  wife, 
they  separated,  and  deeds  were  then  executed  whereby  provision  was  made  for 
the  separate  maintenance  of  the  wife,  then  Mary  Ann  Dolphin,  for  her  life  ; 
and  it  was  agreed  that  the  trustees  named  in  the  deeds  should  hold  certain 
property  therein  specified  upon  such  trusts  as  the  said  Mary  Ann  Dolphin, 
notwithstanding  her  coverture,  should  from  time  to  time  declare,  direct,  and 
appoint.  Mary  Ann  Dolphin  died  on  the  28th  September  1856,  and  in  the 
following  year  the  respondents  propounded  in  the  Court  of  Probate  certain 
papers  purporting  to  be  her  last  will  and  a  codicil  thereto,  both  dated  on  the 
11th  April  1854,  whereby  she  appointed  them  to  be  her  executors.  But  before 
this,  in  the  month  of  February  1854,  Mr  Dolphin  left  England  and  went  to  Scot- 
land, where,  in  July  following,  a  divorce  was  obtained  at  the  instance  of  the 
wife,  on  the  ground  of  adultery.  After  this  decree  for  a  divorce,  namely,  in 
October  1854,  Mrs  Dolphin  was  duly  married  in  Scotland  to  Amedee  Theodore 
Davesies  de  Pontes,  a  General  in  the  French  army,  and  they  thenceforth  lived 
and  cohabited  together  as  man  and  wife,  and  took  up  their  permanent  residence 
at  Paris.  In  1856  she  made  another  will,  valid  by  the  law  of  France ;  and  the 
question  was,  whether  that  will  was  valid.  The  learned  judge  of  the  Court  of 
Probate  rejected  this  allegation  of  the  appellant,  on  the  ground  that  it  stated 
no  case  impeaching  the  validity  of  the  will  of  1854,  propounded  by  the  respon- 
dent^.  The  Court  of  Probate  was  of  opinion,  that  the  English  marriage  was 
not  dissolved  by  the  Scotch  divorce,  and  that  so  the  deceased  remained  up  to 
the  time  of  her  death  the  wife  of  the  appellant,  whose  domicile  was  and  had 
always  been  in  England  ;  that  his  domicile  was  her  domicile  ;  and  that  the  will, 
or  alleged  will,  of  June  1856,  not  having  been  executed  in  the  mode  required 
by  our  laws,  had  no  effect  on  the  will  and  codicil  of  llB54.  He  further  held 
that  the  Scotch  decree  did  not  operate  as  a  divorce  d  mensd  et  thoro^  and  so 
made  a  decree  rejecting  the  allegation.  On  appeal,  the  House  of  Lords 
affirmed  the  decision.  Lord  Cranworth  said — *^  On  the  first  question,  the 
validity  of  the  Scotch  divorce  to  dissolve  the  English  marriage,  the  decision  in 
Lolly's  case^  Rus.  and  R.C.C.  287,  is  conclusive.  It  was  contended  in  the 
argument  here  that  Lollys  case  did  not  necessarily  govern  that  now  under  con- 
sideration, for,  that  since  that  decision,  the  p^rinciples  applicable  to  this  ques- 
tion have  been  materially  changed  by  the  statute  9  Geo.  IV.  c.  31.      But  this 
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seeiDSto  me  altogether  a  miBtake.  In  Lottjfi  ease  it  appeared,  that  he,  having 
1>een  married  in  England,  afterwards  went  to  Scotland,  and  while  he  was  there, 
T»i  hariog  become  a  domiciled  Scotchman  (for  that  must  be  assumed  to  have 
Seen  the  state  of  the  facts),  his  wife  obtained  a  Scotch  decree  for  a  divorce  on 
the  ground  of  adultery  committed  by  him  in  Scotland.  After  the  decree  was  pro- 
ib^ooeed  he  returned  to  England,  and  married  a  second  wife  at  Liverpool. 
VJs  vas  held  by  the  nnanimoos  opinion  of  the  judges  to  be  bigamy,  on  the 
gTwxnd,  *  That  no  sentence  or  act  of  any  foreign  country  or  state  could  dissolve 
aa  English  marrii^e  d  vinculo  matrimonii,^  meaning,  I  presume,  could  dissolve 
tht  matrimonial  vinculum ;  and  that  no  divorce  of  an  ecclesiastical  court  was 
virhiii  the  exception  in  1  Jac.  1,  c.  11,  s.  3,  unless  it  was  the  divorce  of  a  court 
irithin  the  limits  to  which  the  1  Jac.  1  extends.  The  exception  in  the  statute 
1  Jae.  1,  wasy  *  of  any  person  divorced  by  sentence  in  the  ecclesiastical  court.' 
I:  was  contended  here  that  the  decision  might  have  been  different,  if  the  case 
had  arisen  since  the  9  Geo.  IV.,  c.  31 ,  which  repeals  the  statute  1  Jac.  1,  c.  11 ; 
and  by  s.  22  again  makes  bigamy  a  felony ;  but  with  a  proviso,  that  the  enact- 
iceot  shall  not  extend  to  any  person  who  at  the  time  of  the  second  marriage 
ibaU  bare  been  divorced  from  the  bonds  of  the  first  marriage.  It  was  said  that 
the  Scotch  Court  was  not  the  ecclesiastical  court  contemplated  by  the  statute 
1  Jacl;  and  that  so  Lolly  was  not  within  the  exception  contained  in  that 
y^tJiU,  but  that,  as  he  had  been  in  fact  divorced,  he  would  now  have  been 
Rfiin  the  proviso  of  the  statute  of  9  Geo.  IV,,  c.  31.  This,  however,  is  evi- 
deotly  a  miatake.  He  was  not,  and  conld  not,  be  divorced ;  for,  according  to 
^he  express  opinion  of  the  judges,  no  court  can  dissolve  the  bonds  of  an  £ng- 
liih  marriage.  Lolly's  ease  has  been  frequently  acted  on.  In  Conway  v. 
Biozl^,  3  Hagg.  642,  Dr  Lushington,  after  much  consideration,  acted  on  it, 
treating  it  as  settled  law,  where  there  is  no  bona  fide  domicile  in  Scotland,  mean- 
^z  bj '  bona  fide  domicile'  a  real  domicile,  and  not  a  domicile  assumed  merely 
for  the  purpose  of  giving  jurisdiction ;  and  I  believe  your  Lordships  are  all  of 
opinion  that  it  must  be  taken  now  as  clearly  established  that  the  Scotch  Court 
ais  no  power  to  dissolve  an  English  marriage,  where,  as  in  this  case,  the  parties 
Are  not  really  domiciled  in  Scotland,  but  have  only  gone  there  for  such  a  time  as, 
^cording  to  the  doctrine  of  the  Scotch  Courts,  gives  them  jurisdiction  in  the 
Q^ter.  Whether  they  could  dissolve  the  marriage  if  there  be  a  bona  fide 
dcmicile,  is  a  matter  npon  which  I  think  your  Lordships  will  not  be  inclined 
Doir  to  pronounce  a  decided  opinion.  On  the  other  point,  decided  in  the  Court 
below,  I  think  there  can  be  no  doubt.  If  the  Scotch  divorce  did  not  operate 
ua  dissolntion  6f  the  marriage,  it  clearly  did  not  operate  as  a  divorce  d  mensd 
tf  tkoro.  It  was  not  intended  so  to  operate,  and  it  is  by  no  means  certain  that 
:be  deceased  would  have  desired  to  obtain  such  a  decree.  It  appears,  therefore, 
u  me  that,  on  both  the  points  raised  in  argument  before  him,  the  learned 
'Mge  below  was  clearly  right.  But  on  the  argument  here,  a  new  point  was 
^ted.  It  was  contended  that,  without  any  dissolution  of  the  marriage,  or  any 
divorce  d  mensd  et  thoro,  the  deceased  was,  by  the  acts  of  the  husb|uid,  appear- 
i&i;  on  the  allegation,  placed  in  a  situation  enabling  her  to  choose  a  domicile  for 
herself  separate  from  that  of  her  husband;  and  that,  in  fact,  she  did  choose 
Paris  as  her  domicile,  and  there  lived  and  died ;  that  when  so  domiciled  she 
loade  the  will  of  the  23d  June  1856,  valid  according  to  the  law  of  the  place  of 
her  domicile,  which  therefore  ought  to  have  been  admitted  to  proof ;  or  at  all 
erents,  that  as  her  domicile  was,  at  her  death,  French,  the  English  will  and 
codicil  ceased  to  be  operative.  On  the  part  of  the  respondents,  it  was  argued 
that  even  if  there  had  been  a  divorce  d  mensd  et  thoro,  the  wife  could  not  have 
ttqoired  a  domicile  of  her  own.  And  in  support  of  that  argument,  reliance 
vas  had  on  the  clear  and  undoubted  doctrine  of  our  law,  that  husband  and  wife 
»c  to  be  treated  as  one  person — that  their  union,  whatever  decree  may  have 
been  made  by  the  ecclesiastical  court,  is  by  the  common  law  absolutely  indis* 
soluble— -that  the  wife  can  neither  sue  nor  be  sued  without  her  husband — that 
the  husband  is  bound  to  maintain  her,  and  afford  her  a  home — that,  with  refer* 
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ence  to  the  poor  laws,  her  settlement  is  her  hushand's  settlement — and  i^enerally, 
that  in  the  eye  of  the  law  they  are  so  completely  identified,  that  the  notice  of  ber 
acquiring  a  separate  home  could  not  for  a  moment  be  admitted.  I  desire  not 
to  be  taken  to  adopt  this  argument  at  once,  to  the  full  extent  to  which  it  was 

Eushed.  If  in  this  case  the  deceased  had  obtained  a  diTorce  a  mensd  et  ikoro,  and 
ad  then  gone  to  Paris,  and  there  established  herself  in  a  permanent  home, 
living  there  till  her  death  as  the  wife  of  General  de  Pontes,  I  desire  not  to  be 
understood  as  giving  any  opinion  on  the  point,  whether  in  such  a  case  ber 
domicile  would  or  would  not  have  been   French.      The  question  where  s 

Eerson  is  domiciled  is  a  mere  question  of  fact.  Where  has  he  established 
is  permanent  home?  In  the  case  of  a  wife,  the  policy  of  the  law  inter- 
feres, and  declares  that  her  home  is  necessarily  the  home  of  her  husband.  At 
least  it  is  so  primd  facie.  But  where  by  judicial  sentence  the  husband  has  lost 
the  right  to  compel  the  wife  to  live  with  him,  and  the  wife  can  no  longer  in- 
sist on  his  receiving  her  to  partake  of  his  bed  and  board,  the  argument  which 
goes  to  assert  that  she  cannot  set  up  a  home  of  her  own,  and  so  establish  a 
domicile  different  from  that  of  her  husband,  is  not  to  my  mind  altogether  satisr 
factory.  The  power  to  do  so  interferes  with  no  marital  right  during  the  mar- 
riage, except  that  which  he  has  lost  by  the  divorce  d  mensd  et  thoro.  She  must 
establish  a  home  for  herself  in  point  of  fact ;  and  the  only  question  is,  suppos- 
ing that  home  to  be  ohe  where  the  laws  of  succession  to  personal  property  are 
different  from  those  prevailing  at  the  home  of  her  husband,  which  law^  in  ca5e 
of  her  death,  is  to  prevail  ?  Who,  when  the  marriage  is  dissolved  by  deatli,  is 
to  succeed  to  her  personal  estate — those  entitled  by  the  law  of  the  place  where 
in  fact  she  was  established,  or  those  where  her  husband  was  established  ?  On 
this  question  it  is  unnecessary  and  it  would  be  improper  to  pronounce  an 
opinion ;  for  here  there  was  no  judicial  sentence  of  divorce  d  mensd  et  thoro ; 
no  decree  enabling  the  wife  to  quit  ber  husband's  home  and  live  separate  from 
him.  1  have  adverted  to  the  point  only  for  the  purpose  of  pointing  out  that 
the  conclusion  at  which  I  have  arrived  in  the  case,  now  under  discussion, 
would  afford  no  precedent  in  the  case  of  a  wife  judicially  separated  from  her 
husband ;  for,  whatever  might  have  been  the  case  if  such  a  decree  had  been  pro- 
nounced, I  am  clearly  of  opinion  that  without  such  a  decree  it  must  be  con- 
sidered that  the  marital  rights  remain  unira  paired.  It  was  indeed  argued  strongly, 
that  here  the  facts  show  that  the  husband  never  could  have  compelled  the  wife 
to  return  to  him.  The  allegation  of  the  appellant,  it  was  contended,  contained 
a  distinct  averment,  that  the  husband  had  committed  adultery ;  and  this  would 
have  afforded  a  valid  defence  to  a  suit  for  restitution  of  conjugal  rights,  and  su 
would  have  enabled  the  wife  to  live  permanently  apart  from  her  husband, 
which,  it  is  alleged,  he  agreed  she  should  be  at  liberty  to  do.  But  this  is  not 
by  any  means  ecjuivalent  to  a  judicial  sentence.  It  may  be  that  where  there 
has  been  a  judicial  proceeding  enabling  the  wife  to  live  away  from  her  husband, 
and  she  has  accordingly  selected  a  home  of  her  own,  that  home  shall,  for  pur- 
poses of  sucpession,  carry  with  it  all  the  consequences  of  a  home  selected  by 
a  person  not  under  the  disability  of  coverture.  But  it  does  not  at  all  follow 
that  it  can  be  open  to  any  one  after  the  death  of  the  wife  to  say,  not  that 
she  had  judicially  acquired  the  right  to  live  separate  from  her  husband,  but 
that  facts  existed  which  would  have  enabled  her  to  obtain  a  decree  giving  her 
that  right,  or  preventing  the  husband  from  insisting  on  her  return.  It  would 
be  very  dangerous  to  open  the  door  to  any  such  discussions ;  and,  as  was  forcibly 
put  in  argument,  if  the  principle  were  once  admitted,  it  could  not  stop  at  cases 
of  adultery;  for  if  the  husband,  before  the  separation,  had  been  guilty  of 
cruelty  towards  the  wife,  that,  no  less  than  adultery,  might  liave  been  pleaded 
in  bar  to  a  suit  for  restitution  of  conjugal  rights.  It  is  obvious  that  to  admit 
questions  of  this  sort  to  remain  unlitigated  during  the  life  of  the  wife,  and  to 
be  brought  into  legal  discussion  after  her  death,  for  the  purpose  only  of  regu- 
lating the  succession  to  her  personal  estate,  would  be  to  the  last  degree  incon- 
venient  and  improper." 
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The  effect  of  recent  statates  in  creating  new  offences,  to  be  punished 
criminally,  has  seldom  if  ever  been  looked  at,  in  connection  with 
jarispmdence,  or  with  the  increase  of  crime,  in  so  far  as  that  in- 
crease may  be  deduced  from  the  number  of  commitments  to  prison ; 
and  yet  it  is  capable  of  proof,  that  every  new  offence  created  by 
statute  most,  at  least  when  the  Act  is  first  put  in  operation,  cause 
an  mcreased  number  of  commitments.  This  and  many  other 
curious  facts  have  been  suggested  to  us  by  the  perusal  of  a  table  of 
commitments  to  the  prison  of  Aberdeen,  prepared  by  Sheriff  Wat- 
son, and  classified  according  to  the  supposed  motives  which  led  to 
the  different  classes  of  offences*  The  table,  as  a  whole,  firom  its 
balk  and  veiy  minute  details,  extending  over  many  years,  would 
not  be  suitable  for  our  pages,  but  we  propose  to  notice  some  of  its 
more  remarkable  results.  In  order  to  avoid  undue  complexity,  we 
shall  take  only  the  eight  years  firom  1851  to  1858,  both  inclusive, 
and  divide  them  into  four  periods  of  two  years  each. 

As  one  instance  of  new  criminal  offences  created  by  recent  statutes, 
edibited  by  this  table,  there  were  nine  commitments  under  the 
Beformatory  School  Acts  in  1855  and  1856,  and  sixteen  in  1857 
and  1858.  Those  who  do  not  look  beyond  the  surface  would  say, 
^See  how  much  more  criminal  the  people  of  Aberdeen  are  be- 
coming ;  here  is  an  increase  of  twenty-five  offences,  and  of  a  kind 
not  to  be  fi)und  in  any  earlier  year."  But  there  being  no  law  ap- 
plicable to  such  cases  in  the  earlier  years,  there  could  be  no  trans- 
gression. Deducting  these  offences,  there  is  a  remarkable  degree 
of  oniformi^  in  the  commitments  during  these  four  periods  of  two 
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years  each.  We  doubt  whether  any  business  in  Aberdeen  has  been 
carried  on  with  the  same  degree  of  uniformity  during  the  same 
period  as  the  business  of  crime.  In  the  first  two  years,  the  total 
number  of  commitments  was  1401 ;  in  the  next  two,  1478  ;  in  the 
third  period,  1492  ;  and  in  the  last  two  years,  1567.  Now,  the 
population  must  have  increased  at  the  rate  of  three  per  cent,  during 
each  period  of  two  years ;  and  if  the  same  per  centage  be  successively 
added  to  the  amount  of  crime  during  each  of  the  first  three  periods, 
the  result  will  be,  that  crime  has  increased  very  nearly  in  the  ratio 
of  the  increased  population. 

While  the  general  result  is  thus  uniform,  there  is  by  no  means 
the  same  degree  of  uniformity  as  respects  the  different  classes  of 
crimes.  The  crimes  classed  by  the  learned  Sheriff  as  proceeding 
fiiom  "  malevolent  motives,"  show  these  results :  Murder  and  culp- 
able homicide  for  the  four  periods,  3,  8,  4,  and  1  respectively,  indi- 
cating a  considerable  improvement  in  the  most  serious  class  of 
offences  during  the  last  eight  years.  The  same  remark  applies  to 
^^rape  and  assault  with  intent,"  the  commitments  being  respectively 
one  for  the  first  two  years,  four  for  second,  and  none  during  any  of  j 
the  last  four  years.  Those  classed  by  the  learned  Sheriff  under  the 
head  "  concupiscent,"  including  "  concealment  of  pregnancy  and 
abortion,"  unhappily  show  an  opposite  result.  During  the  first  two 
years  there  were  five  commitments  of  this  dass ;  during  the  next 
two,  none;  but  during  the  third  period  there  were  seven;  and  during 
the  fourth  period,  three.  Those  classed  as  "malevolent"  ("fire- 
raising  and  attempt  at")  likewise  show  a  change  for  the  worse. 
There  were  no  cases  of  this  class  during  either  of  the  first  two 
periods,  and  yet  there  were  seven  cases  during  the  third  period,  and 
three  during  the  fourth.  The  "  malicious  mischief"  class  also  shows 
a  change  for  the  worse,  the  numbers  having  been  respectively,  20, 
0,  44,  and  36,  for  the  four  periods. 

In  the  various  classes  described  as  ".Acquisitive,"  there  are  inex- 
plicable contradictions  respecting  the  different  descriptions  of  cases. 
Thus  ^*  robbery"  shows  an  immense  improvement,  the  numbers  being 
19,  14,  9,  and  3;  while  of  ^^  cattle  and  sheep^tealing"  cases,  the 
numbers  are  2,  8,  14,  and  4.  "  Theft  by  housebreaking"  is  on  the 
increase:  the  numbers  are  24, 12, 21,  and  27;  but  **  theft  by  opening 
lockfast  places"  appears  to  have  become  extinct :  the  numbers  for 
the  first  two  years  were  9 ;  for  the  second,  21 ;  and  none  for  the 
third  or  fourth  period.     In  the  ordinary  class  of  thefts  there  is  a 
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considerable  decrease^  the  numbers  being  respectively  651,  691, 
o92,  and  527.  The  ^'*  resetters/'  on  the  other  hand,  appear  to  be  a 
nnmeroiis  and  increasing  class,  the  commitments  being  11,  19,  25, 
and  15.  "  Forgery  and  uttering"  follow  in  the  same  track ;  the 
mimbers  are  5,  2,  4,  and  8.  *^  Breach  of  trust"  goes  on  very  steadily, 
the  numbers  being  12,  9,  11,  and  9.  **  Fraud"  is  equally  steady, 
except  for  the  last  period,  when  it  has  increased.  The  numbers  are 
3*,  32,  31,  and  42. 

The  cases  classed  by  the  learned  Sheriff  as  "  resulting  from  intem- 
perance^ show  a  melancholy  increase,  which  more  than  neutralizes 
the  decrease  under  all  the  other  heads.  These  cases  are  ^^  breaches 
of  the  peace'*  and  "  assaults."  The  aggregate  numbers  for  the  four 
periods  of  two  years  each  are  respectively  567,  598,  672,  and  862. 
These  figures  show  a  sad  falling  off  in  the  peaceful  habits  of  the 
metn^lis  of  the  north,  and  the  county  of  which  it  forms  so  large  a 
part  A  good  deal  of  light  is  thrown  on  the  probable  causes  of  this 
citraordinary  increase,  by  the  very  small  number  of  commitments  for 
*•  breaches  of  the  Excise  laws,"  The  total  number  of  commitments 
of  this  class  during  the  four  periods  of  two  years  each,  has  been 
only  6,  4,  0,  and  3  respectively.  It  is  obvious  from  these  figures, 
that  the  officers  of  Excise,  the  procurators-fiscal,  sheriffs,  magistrates, 
and  justices  of  the  peace,  have  held  nearly  sinecure  ofiices  in  so  far 
as  regards  the  punishment  of  Excise  law  offences ;  and  that  they 
haTe  preferred,  in  place  of  nipping  crime  in  the  bud,  to  wait,  as  the 
officers  of  police  in  London  did  in  former  times,  till  crimes  of  a 
more  serious  kind  were  committed,  when  the  criminals  were  in  due 
course  laid  hold  of,  and  punished  according  to  law. 

The  "  miscellaneous  cases"  show  no  remarkable  results.  The 
Game  Law  commitments  are  respectively  20,  21,  29,  and  12.  The 
commitments  for  offences  under  the  Poor  Law  Act  (many  of  them 
under  recent  statutes),  are  respectively  8,  35,  22,  and  13.  But  for 
the  great  increase  in  the  cases  of  breaches  of  the  peace  during  the  last 
four  years,  and  more  especially  during  the  last  two  years,  the  result 
of  the  whole  commitments  would  have  shown  a  large  decrease  in  the 
amount  of  crime ;  but  the  increase  in  cases  arising  from  intemper- 
ance has,  as  we  have  shown,  more  than  counterbalanced  the  decrease 
mider  all  the  other  heads.  Facts  like  these  show  the  great  practical 
value  of  properly  classified  returns  of  criminal  offences ;  and  that, 

without  them,  it  is  impossible  to  draw  any  safe  conclusion  respecting 

the  increase  or  diminution  of  crime ;  and  we  hope  this  first  and 
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most  interesting  attempt  at  a  proper  classification,  by  Sheriff  Wat- 
son, will  be  followed  up  in  other  quarters. 
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It  is  not  probable  that  the  Legislature  will  remain  content  with 
what  it  has  already  accomplished  in  reforming  the  law.  The  path 
upon  which  it  has  entered  is  beneficial  to  the  community,  and  is  one 
in  which  all  parties  may  compete  with  a  generous  rivalry  for  the 
public  welfare.  There  is  still  much  to  be  done  in  all  departments 
of  the  law,  and  especially  is  there  yet  room  for  farther  improvement 
in  conveyancing.  Every  year  the  traffic  in  heritable  property  is 
becoming  more  extensive.  Purchases  are  made  much  more  freely 
than  formerly  for  the  sake  of  temporary  investments ;  and  we  be- 
lieve that  if  titles  were  still  more  simplified,  and  the  transfer  of 
property  accordingly  cheapened,  the  commerce  in  land  and  houses 
would  reach  dimensions  hitherto  scarcely  even  anticipated.  The 
Titles  to  Lands  Act  was  a  great  step  in  the  right  direction,  and  pro- 
bably did  as  much,  and  went  as  far,  as  the  country  was  at  the  mo- 
ment inclined  for.  There  are  always  many  prophets  of  evil  ready 
with  their  dismal  criticisms  upon  measures  which  deal  even  gently 
with  abuses,  and  their  prognostications  have  invariably  some  weight 
with  those  whose  interests  are  to  be  afiected  by  the  reforms.  Ibe 
law  reformer  ought  therefore  to  be  especially  cautious,  for  he  deals 
with  great  interests,  and  lays  himself  open  to  the  opposition  of  the 
timid,  the  factious,  and  the  interested,  as  well  as  of  the  illiberal  of 
the  community.  When,  however,  one  reasonable  step  has  been 
taken,  and  the  result  has  been  shown  to  be  beneficial,  tnat  is  not  a 
reason  for  pausing  in  the  course,  but  is  of  all  arguments  the  strongest 
and  most  convincing  for  farther  progress.  This  is  what  induces  iis 
to  believe  that  the  present  Government  will  in  all  probability  bring 
in  a  measure  to  supplement  the  Titles  to  Lands  Act.  There  may 
seem,  to  the  superficial  observer,  to  be  something  savouring  of 
rivalry  in  this  anxiety  of  successive  Governments  to  act  the  part  of 
law  reformers ;  but  even  if  it  were  so,  it  is  an  honourable  rivalry, 
and  one  which  results  in  benefit  to  the  country.  .  We  do  not  refer 
merely  to  the  expected  bill  to  place  lands  held  burgage  in  the  same 
position  as  others,  but  to  a  measure  which  will  go  deeper  into  the 
feudal  system  than  anything  yet  proposed. 

The  Titles  to  Lands  Act,  besides  simplifying  and  shortening  the 
style  of  writs  from  the  superior,  contained  clauses  providing  the 
means  by  which  mid-superiorities  might  be  relinquished.  A  large 
portion  of  the  public  are  prepared  to  go  much  further,  and  to  sup- 
port such  compulsory  arrangements  as  shall  entirely  set  aside  the 
feudal  character  of  our  system.  No  doubt  this  must  be  the  ultimate 
aim  of  legislators ;  for  the  traffic  in  land  can  never  be  f5ree  until  it 
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can  be  said  to  beloDg  wholly  and  solely  to  one  proprietor.    At  pre- 
sent there  may  be  two,  tliree,  half  a  dozen,  or  twenty  proprietors, 
all  having  their  distinct,  and  it  may  be  nominal,  interest  in  the 
same  piece  of  soil, — a  series  of  middle-men  who  cannot  be  shaken 
of  or  set  aside.   One  is  amazed  how  such  a  system  could  have  gone 
on  side  by  side  with  the  much  more  excellent  system  of  England, 
without  being  modified.    It  shows  how  completely  stagnant  Scot- 
iind  most  have  been  in  all  such  questions  irom  the  Union  down 
to  a  date  within  living  memory.     But  the  time  has  now  come 
for  progress,  as  not  only  is  the  profession  ripe  for  gradual  improve- 
ment, but  the  public  beyond  are  determined  to  have  cheap  oogvey- 
ancing,  as  well  as  penny  newspapers  or  French  wines.    Xet  none 
of  our  more  antiquated  and  timid  readers  be  startled.    We  do  not 
propose  that  the  relation  of  superior  and  vassal  should  be  at  once 
abrogated,  and  a  commission  appointed  to  fix  the  value  of  feu-duties 
and  casualties,  which  the  superior  would  be  compelled  to  accept  of 
as  compensation  for  his  rignts.     Such  a  proposition  will  be  made 
in  fTood  time,  and  at  no  distant  date.     But  we  should  prefer  that 
the  great  change  should  be  accomplished  gradually,  and  not  in 
the  sweeping  summary  way  which  some  of  the  more  radical  re- 
^>rmers  might  prefer.     We  discussed  this  subject  two  years  ago ; 
and  already  one  decided  step  has  been  taken  which  brings  us 
hr  on  the  way-     The  superiors'  titles  have  been  roughly  handled, 
and  reduced  to  much  more  reasonable  dimensions  than  before. 
The  sacredness  of  centuries  has  thus  been  destroyed,  and  the  way 
opened  for  further  improvements.     It  is  now  contemplated,  we 
believe,  to  introduce  a  measure  which  will  save  the  vassal  taking 
out  titles  firom  his  superior  at  all.     The  writ  of  confirmation,  the 
writ  of  resignation,  and  the  writ  of  clare  constat^  will  soon  follow 
their  venerable  sister,  the  instrument  of  sasine,  to  the  tomb.    And  in 
sooth  they  are  of  no  use  here,  except  to  create  expense  and  delay  to 
ch'ents ;  irritation,  vexation,  and,  in  the  end,  little  profit  to  agents. 
Now  that  these  documents  have  been  reduced  to  the  mere  shadow 
of  their  former  selves,  it  would  almost  be  an  act  of  mercy  to  put 
them  out  of  pain.    At  least,  the  writ  of  confirmation  is  but  a  sad 
sabstitute  for  the  charter,  in  the  eyes  of  un-reforming  bigoted  old 
gentlemen,  who  used  to  consider  the  crackle  of  parchment  as  the 
sweetest  ik  music.     The  charter  of  resignation  has  had  a  longer 
tenure  of  existence  than  was  intended,  from  an  error  having  crept 
into  the  clause  which  provided  for  the  eflect  of  the  writ  which  was 
to  take  its  place,  and  this  has  accordingly  prevented  the  final  ex- 
tinction of  the  charter.     But  it  is  a  merely  temporary  respite,  and 
both  of  the  modes  of  entry  may  be  considered  as  similarly  curtailed 
to  the  smallest  possible  dimensions.     The  question  may  be  asked, 
whether  there  is  any  practical  grievance,  now  that  the  style  of  the 
writs  has  been  simplified  and  shortened  %     Such  a  question  may  be 
very  easily  answered.    It  is  against  good  policy  to  have  the  convey- 
ance of  land  hampered  with  any  unnecessary  burdens  or  restrictions ; 
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and  although  the  writs  substituted  for  the  old  charters  are  in  every 
sense  vast  improvements,  they  still  create  expense  and  delay.  When 
a  property  is  sold,  the  first  thing  the  purchaser's  agent  does,  is  to  see 
whether  the  seller  is  "  entered"  with  the  superior.  If  not,  then  the 
seller  must  either  enter,  or  an  arrangement  be  made  under  which 
the  superior  undertakes  to  enter  the  purchaser.  The  first  difficulty 
may  be  to  find  the  superior,  because,  occasionally,  the  feu-duty  may 
be  some  nominal  sum  of  one  shilling  per  annum,  which  has  not  been 
collected  for  many  years,  and  the  parties  be  unable  to  tell  who  the 
superior  is,  or  where  he  may  be  found.  Assuming,  however,  that  he 
is  kn^wn,  the  titles  must  be  sent  to  his  agent,  who,  after  expending 
the  usual  amount  of  ingenuity,  writing  the  usual  number  of  letters 
for  explanations,  and  wasting  the  usual  number  of  weeks,  sends  tlie 
draft  of  the  writ  to  the  purchaser's  agent,  who  revises  it  and  sends 
it  back  to  the  agent  for  tne  superior.  In  due  time  notice  is  received 
that  the  writ  has  been  signed,  and  will  be  delivered  on  payment  of 
the  fees,  which  may  be  very  heavy.  Independent  of  the  mere  money 
burden,  the  delay  and  annoyance  thus  occasioned  is  often  intolerable, 
especiallv  in  commercial  cities,  where  the  exigencies  of  business 
frequently  require  that  property  be  transferred  with  rapidity.  And 
all  this  must  be  gone  tnrough  where  the  pecuniary  interest  of  the 
superior  in  the  subject  does  not  exceed  one  shilling,  or  ten  shillings, 
or  a  pound.  Clearly  there  is  something  here  which  requires  further 
reform;  and  the  Government  will  receive  very  wide  support,  if  it 
should  bring  forward  a  measure  to  render  entry  with  the  superior 
unnecessary.  This  is  a  very  different  proposal  from  that  which 
would  alter  the  relation  of  the  superior  to  the  land.  Anything  which 
touches  upon  the  peculiar  nature  of  the  property  held  by  the  superior 
would  be  a  more  difficult  and  delicate  subject ;  but  the  "  entry" 
is,  aftier  all,  a  mere  question  of  title,  which  may  be  dealt  with  on  pre- 
cisely the  same  principles  as  have  already  received  sanction  in  the 
various  recent  Acts. 

The  rights  of  the  superior,  must  be  protected  in  any  change  of 
this  nature.  He  has  at  present  a  check  over  the  vassal  with  regard 
to  the  casualties,  when  the  vassal,  or  his  disponee,  is  compelled  to 
take  out  a  title.  And  provision  must  be  made  in  any  measure 
such  as  has  been  suggested,  to  give  the  superior  an  equivalent. 
What  this  equivalent  ought  to  be  is  a  matter  for  arrangement :  pro- 
bably the  feu- duty  and  casualties  may  be  stated  as  real  burdens  on 
each  conveyance  or  assignation  of  the  property ;  and  by  making  re- 
gistration compulsory,  the  superior  could  always,  by  an  inspection 
of  the  register,  discover  the  various  transferences.  He  could  not, 
indeed,  from  the  Register  of  Titles,  discover  whether  any  casualty 
was  due  by  the  death  of  a  vassal,  but  by  the  published  List  of  Ser- 
vices of  Heirs  he  could  have  no  difiiculty  in  tracing  his  rights.  It 
may  be  assumed  that  a  casualty  would  be  of  very  small  amount  if 
the  superior  did  not  discover  when  it  was  exigible ;  and  even  if, 
under  any  possible  or  conceivable  system  to  take  the  place  of  the 
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present,  the  superior  was  reqnired  to  look  after  his  own  debtors,  it 
is  doubtful  whether  the  Legislatiire  would  consider  such  an  arrange 
meDt  as  a  hardship.    At  least  any  hardship  to  him  seems  very 
visionary,  compared  to  the  annoyance,  delay,  and  heavy  pecuniary 
burden  upon  the  vassal  of  taking  out  titles.     The  country  will  not 
stand  this  antiquated  and  meaningless  system  much  longer;  and  if 
tie  question  is  to  come  to  this,  whether  the  superiors  are  to  be  put 
tn  a  little  additional  trouble  in  looking  after  their  own  casualties,  or 
the  whole  land  rights  of  the  country  to  be  subjected  to  a  serious 
harden,  we  may,  without  any  gift  of  prophecy,  venture  to  predict 
what  the  decision  of  the  Legislature  will  be.    If,  therefore,  any  bill 
should  be  shortly  introduced — and  if  not  brought  forward  by  Go- 
vernment, a  measure  will  in  all  likelihood  be  laid  on  the  table  by  a 
private  member — we  would  seriously  counsel  superiors  and  those 
interested  on  their  side  of  the  question,  not  to  attempt,  by  any  cry 
ot  vested  interests,  to  deceive  themselves  into  the  belief  that  nothing 
will  be  done.     They  ought  rather  to  endeavour  to  adjust  the  best 
mode  of  preserving  the  substantial  part  of  their  own  rights,  while 
giving  the  public  tne  reHef  to  which  they  are  entitled. 

The  great  end  which  is  desired  by  legal  reformers  is,  that  a  series 
•f  conveyances  for  the  prescriptive  period  shall  be  considered  a  com- 
flete  title,  without  reference  to  the  superior  at  all.    We  are  borne 
down  at  present  by  a  technical  system,  which  is  out  of  place  in  a 
commercial  age, — a  system  which  may  have  excited  the  wonder  and 
delight  of  practitioners  a  hundred  years  since,  but  which  has  accom- 
pli^ed  its  mission,  and  must  now  give  place  to  something  more  in 
keeping  with  the  times.     We  appeal  to  every  lawyer  who  has  had 
transactions  to  carry  through  involving  the  completion  of  titles, 
whether  it  is  not  a  most  difficult  matter  to  convince  his  client  as  to 
the  propriety  or  necessity  of  the  step.     It  seems  so  extraordinary 
that  a  house  or  piece  of  land  which  belongs  to  A  should  not  be  per- 
mitted to  pass  to  B  for  a  price,  without  a  reference  in  some  shape 
or  other  to  C,  whose  sole  interest  in  the  house  or  land  may  oe 
nominal,  but  whose  agent  must  nevertheless  be  paid  a  handsome 
sum  for  a  title.     Clients  on  these  occasions  frequently  express  their 
opinion  that  they  have  fallen  among  thieves,  and  that  the  title  from 
the  snperior  is  taken  out,  not  because  such  a  course  was  necessary, 
but  because  the  lawyers  thought  it  profitable  for  themselves.     The 
granting  of  the  title  puts  nothing  into  the  superior's  pocket.     His 
duties  and  casualties  he  may  obtain  without  enjoying  the  antiquated 
and  worthless  honour  of  being  a  feudal  lord.    It  is  not  to  the  money 
payments  to  the  superior  to  which  the  public  object,  but  to  the  pile 
of  technicalities  to  which  these  payments  give  rise.    Nor  is  the 
system  even  profitable  to  the  lawyer.     His  class  sinks  in  public 
esteem  for  every  rag  of  old  form  which  is  thus  left  unremoved,  and 
the  public  esteem  means  emoluments.     The  gains  of  the  profession 
will  not  increase,  but  steadily  diminish,  with  the  growth  of  intelli- 
gence and  education,  unless  men  can  be  persuaded  that  lawyers 
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look  first  to  the  good  of  their  clients,  and  only  to  their  own  remu- 
neration so  far  as  they  confer  benefits  upon  those  who  employ  them. 
The  great  proportion  of  the  profession,  we  believe,  understand,  and 
are  willing  to  act  upon  those  principles,  as  they  have  approved  all 
the  recent  steps  in  reform  legislation.  But  apart  from  tnose  higher 
considerations,  the  system  is  not  profitable  for  the  lawyer,  as  it  dis- 
courages investments  in  and  transferences  of  heritable  property.  A 
feeling  has  long  existed  that  it  is  dangerous  and  costly  to  invest  for 
temporary  purposes  in  land,  in  consequence  of  the  intricacy  of  the 
titles.  The  transaction  too,  in  place  of  being  done  in  a  forenoon,  is 
kept  hanging  up  for  weeks  and  months,  to  the  great  disgust  of  men 
who  are  accustomed  to  invest  thousands  in  the  stocks  without  either 
expense  or  delay.  We  are  not  Utopian  enough  to  expect  that 
land  will  ever,  in  all  respects,  occupy  tne  position  of  moveable  pro- 
perty, but  at  present  it  occupies  anything  out  a  favourable  position, 
m  consequence  of  the  feudal  technicalities  with  which  it  is  sur- 
rounded. A  disposition  is  springing  up  to  invest  more  largely  in 
heritable  property  for  temporary  purposes ;  and  if  such  reforms  as 
we  have  suggested  were  carried  out,  so  as  to  make  the  public  more 
confident,  and  the  transactions  less  complicated  and  more  speedily 
settled,  the  result  would  be  better  for  the  legal  profession  than  any 
attempt  to  retain  the  expeding  of  writs  from  the  superior. 

We  confess  that  there  are  many  and  grave  difficulties  in  the  way 
of  the  change  now  suggested.  The  superior  is  a  proprietor,  and  a 
proprietor  having  powers  of  no  ordinary  kind  for  concussing  refirac- 
tory  vassals.  Superiorities  are  rather  a  favourite  investment ;  and 
would  the  Legislature  touch  rights  so  venerable,  so  well  understood, 
and  so  valuable  1  To  constitute  the  feu  a  real  burden  preferable  to 
all  others  on  the  land,  might  secure  it  safely  enough ;  but  what  com- 
pulsitor would  the  superior  have  on  the  vassal  if  "  two  years  were  to 
run  into  the  third  unpaid."  Is  he  to  have  the  remedy  of  declarator 
of  irritancy  ob  non  sol.  can,  f  and  if  not,  by  what  other  known  pro- 
cess in  law  will  the  superior  have  an  equal  command  over  what  is 
due  to  him  ?  How  can  a  casualty  such  as  a  double  feu  at  the  entiy 
of  heirs  and  singular  successors  be  created  a  real  burden,  in  the 
sense  in  which  we  at  present  construe  the  words,  when  it  only  be- 
comes exigible  periodically?  And  then,  are  there  not  casualties 
which  are  even  more  uncertain,  but  which  superiors  may  consider 
not  less  valuable  ?  These  questions  can  only  be  met  by  the  answer, 
that  it  is  clear  no  satisfactory  change  can  be  made  without  altering 
the  remedies  which  the  superior  presently  possesses.  But  remedies 
are  not  rights ;  and  if  to  oring  conveyancing  more  into  harmony 
with  the  age,  the  Legislature  jealously  respects  the  rights  of  the 
superior,  he  may  anticipate  considerable  change  in  the  mode  of 
making  these  rights  effectual.  The  existing  remedies  are  as  un- 
suited  to  modem  ideas  as  the  titles  which  a  vassal  is  compelled  to 
take  out.  Actions  of  the  kind  indicated  are  getting  less  fireqiient 
every  day,  and  we  cannot  believe  that  superiors  womd  gravely  pro- 
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pose  to  the  Legislature  to  re-enact  in  the  year  1860,  that  if  two  years' 
&n-<Iaty  should  run  into  the  third  unpaid,  that  the  vassal  should  lose 
his  right  to  the  feu.  While  such  a  remedy  is  unsuitcd  to  modem 
ideas,  its  stringency  undoubtedly  tends  to  give  superiorities  a  great 
value ;  and  probably  the  loss  of  such  rights  might  be  fairly  pleaded 
by  superiors  as  a  reason  for  giving  to  them  an  increased  feu- 
ictr,  if  it  was  to  be  placed  on  the  footing  of  a  real  burden,  and  not 
aright  of  property.  This  mode  of  providing  an  equivalent  is  not  to 
be  overlookea ;  and  looking  at  the  vast  advantages  which  vassals 
vmld  gain  by  what  we  have  proposed,  they  could  scarcely  refuse  to 
a^ree  to  some  small  increase  in  tneir  payments.  What  the  amount 
of  increase  ought  to  be  is  matter  of  calculation,  and  need  not  now 
be  gone  into ;  but  we  are  satisfied  that  a  well-considered  measure, 
haied  on  this  idea,  would  not  excite  any  great  opposition.  It  would 
pve  to  feus  practically  all  the  advantages  attainable  under  freehold 
tennre,  without  subjecting  the  owner  to  the  annoyance  and  expense 
of  mating  up  a  title  under  the  Crown.  It  would  be  a  measure  only 
second  in  importance  to  the  Heritable  Jurisdictions  Act,  and  would 
confer  lasting  honour  on  any  statesman  who  had  the  courage  to 
introduce  it,  and  the  good  fortune  to  carry  it  successfully  through 
Parliament. 

The  proposition  is  in  itself  too  reasonable  not  to  have  supporters 
everywhere ;  and  the  feudal  party,  if  such  a  designation  can  apply 
to  any  portion  of  our  countrymen,  would  have  little  sympathy  in  the 
Hoose  of  Commons.  As  we  have  more  than  once  pointed  out,  the 
ideas  generally  prevalent  in  that  quarter,  as  to  the  transfer  of  land, 
are  even  more  sweeping  than  any  one  in  Scotland  has  yet  ventured  to 
broach.  The  great  leading  idea  of  many  is  to  have  the  property  of 
the  country,  as  presently  distributed,  delineated  on  vast  parochial 
plans,  to  which  reference  might  be  made  in  the  conveyance ;  and 
that  the  conveyance,  being  the  only  title  connected  with  property, 
should  simply  bear,  *'  I,  A.,  sell  to  you,  B.,  for  L.  ,  tne  house 
and  piece  of  ground,  marked  No.  32  on  the  Government  plan,  of 
the  parish  of  X.  Y.  In  witness  whereof."  No  doubt  a  deed  of 
ti»»  description  would  have  the  charm  of  brevity  and  simplicity ;  but 
perhaps  simplicity  may  be  found  to  be  the  ruling  characteristic  of 
those  who  believe  in  the  practicability  of  the  scheme.  However, 
soch  are  the  proposals  which  are  fermenting  in  men's  minds,  no 
doubt  stimulated  and  encouraged  by  the  clumsy  and  absurd  methods 
01  conveyancing  now  in  force.  The  way  to  kill  extravagant  theories 
is  to  promote  moderate  and  useful  reforms ;  and  as  the  system  which 
behave  exposed  in  this  article  is  a  fruitful  source  of  annoyance  and 
expense  in  Scotland,  it  is  to  be  hoped  that  all  parties  will  approach 
the  consideration  of  the  remedies  with  an  anxious  desire  to  promote 
the  public  well-being. 
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NOTES  IN  THE  INNER  HOUSE. 
FIRST  DIVISION. 

Lindsay  v,  The  London  and  North-  Western  Railway  Company. 

This  case  has  been  the  means  of  throwing  considerable  light  on  a 
subject  verj  little  treated  of  bj  oar  authorities^  viz.,  arrestment 
jurisdictionis  fundandce  causa.  The  facts  of  the  case  were  verj 
simple : — 

The  action  was  raised  by  the  pursuer,  who  is  a  fruit  merchant  ii] 
Edinburgh,  against  the  defenders,  who  are  common  carriers  in 
England,  to  recover  damages  from  the  latter  for  loss  alleged  to  have 
been  sustained  through  their  breach  of  obligation.  In  order  to 
found  jurisdiction  against  the  defenders,  the  pursuer  used  arrestments 
in  the  hands  of  the  Caledonian  Railway  Company.  The  subjects 
arrested  were  (1.)  certain  stock  of  the  Caledonian  Railway  Company 
held  by  or  for  the  defenders ;  (2.)  certain  trucks  and  carriages  of 
the  defenders  in  the  custody  of  the  Caledonian  Company ;  and  (3.) 
sundry  sums  of  money  due  to  the  defenders,  as  their  share  of  the 
joint  traffic  of  the  lines,  then  in  the  hands  of  the  Caledonian  Com- 
pany. The  First  Division  held  that,  in  the  event  of  its  appearing 
that  funds  belonging  to  the  defenders  had  been  duly  arrested  within 
Scotland  jurisdictionis  fundandcB  causa,  the  Court  had  jurisdiction 
to  entertain  the  action.  This  judgment  was  affirmed  by  the  House 
of  Lords.  The  defenders  then  maintained  that  ^'  no  funds  belong- 
ing to  them  had  been  competently  arrested  in  the  hands  of  the 
Caledonian  Company,  and  that  the  arrestment  used  was  inept  to 
found  jurisdiction."  A  proof  was  accordingly  allowed,  and  the 
Court  (altering  the  judgment  of  the  Lord  Ordinary)  held  it  proved 
that  funds  and  effects  belonging  to  the  defenders  had  been  dulj, 
arrested  within  Scotland  ad  fund(mdam  jurisdictionemy  and  tbenM 
fore  sustained  their  jurisdiction. 

The  civil  law  did  not  recognize  any  jurisdiction  of  the  nature  a 
that  now  under  consideration,  and  our  earlier  institutional  writer! 
Balfour,  Stair,  Bankton,  are  silent  upon  it.  During  the  17tl 
century,  however,  the  Scottish  courts  oorrowed  the  practice  firon 
the  Dutch,  among  whom  it  had  been  for  some  time  established  (sei 
John  Voet,  ii.  4,  sees.  22-25).  The  policy  of  the  courts  in  sustaiiv 
ing  such  a  jurisdiction  unquestionably  was  to  facilitate  the  recovei] 
of  debts  arising  in  the  course  of  trade  with  persons  abroad.  Thil 
requires  to  be  borne  in  mind  in  considering  the  extent  of  the  jurist 
diction  and  the  character  of  the  actions  which  may  be  broughl 
under  it. 

1.  The  object  of  the  arrestment  is  not  to  obtain  security  or  satis* 
faction  for  debt,  but  solely  to  subject  the  foreign  defender  to  th« 
urisdiction  of  the  courts  of  this   country   (per  Lord   President 
''Neill).   The  moment,  therefore,  that  the  foreigner  appears  in  thtf 
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action,  the  nexus  laid  on  his  goods  flies  o£P.  From  this,  it  follows 
that  sach  arrestment  can  have  no  effect  in  competition  with  ordinary 
arrestments.  For  that  purpose,  after  the  jurisdiction  is  founded, 
the  creditor  most  raise  an  action  against  his  debtor,  on  the  depend- 
ence of  which  he  may  arrest  in  common  form. 

t  The  subject  of  the  arrestment  must  not  be  illusory.  Lord 
H&iles  was  therefore  wrong  in  saying,  in  the  case  of  Scruton,  1  Dec. 
1772,  that  ^  it  matters  not  whether  the  subject  arrested  be  a  bag 
6}ntaining  a  thousand  guineas,  or  a  single  toothpick,  at  a  penny 
the  dozen."  An  unliquidated  debt,  or  unascertained  balance,  may, 
however,  be  arrested  so  as  to  found  jurisdiction  {Douglas  v.  JoneSi 
1831,9  8.856). 

3.  The  jurisdiction  founded  by  arrestment  is  not  universal.  It 
entitles  the  courts  of  this  country  to  sustain  some  actions  against 
foceigoerSf  but  not  to  sustain  others.  Yoet  says  (xiii.  2,  sees.  4, 25), 
it  extends  to  all  personal  actions  in  which  the  defender  is  bound 
'*  ad  dandum  faciendum  et  prsostandum."  In  other  words,  it  extends 
to  aii  personal  petitory  actions,  or  actions  of  which  the  condnsions 
cao  be  enforced  by  means  of  an  arrestment  on  the  dependence  or 
on  the  decree.  Accordingly,  in  the  case  of  Scruton  above  men- 
tioned, the  Court  refused  to  entertain  an  action  of  declarator  of  mar- 
riage against  an  Irishman,  though  arrestment  jun«dtc^tant9/undanc2cs 
tma  had  been  used  against  him.  And  so  in  regard  to  all  ques- 
ticns  of  itatusy  and  such  like,  the  general  rule  actor  sequitur  forum 
rd  will  obtain.  Were  it  otherwise,  most  serious  conflicts  might 
arise  between  the  courts  of  this  and  other  countries,  through  the 
excessive  use  of  a  device  introduced  merely  for  the  convenience  of 
mercantile  persons.  It  would,  perhaps,  Jbe  going  too  far  to  say  that 
po  declaratory  conclusions  could  be  sustained  under  this  species  of 
jurisdiction,  but  certainly  they  would  only  be  sustained  if  introduc- 
tory or  ancillary  to  proper  petitory  conclusions. 

4.  If  the  foreigner  appear,  or  give  caution  judicio  sisiiy  the  juris- 
diction of  the  Court  will  not  be  limited  to  the  amount  arrested  in 
<^er  to  found  jurisdiction ;  if  he  do  not  appear,  the  jurisdiction  will 
^  measored  by  the  amount  arrested.  Tnis  is  clearly  the  doctrine 
rf  the  text  writers.  Thus  Story  says  (  Conjlict  of  Laws,  p.  898),  "  If 
^e  defendant  has  never  appeared  and  contested  the  suit,  it  is  to  be 
^&ted  to  all  intents  and  purposes  as  a  mere  proceeding  in  reruy  and 
not  as  personally  binding  on  the  party  as  a  decree  or  judgment  in 
P^tonom."  When  the  case  under  consideration  was  before  the 
House  of  Lords  (23  Feb.  1858),  their  Lordships  expressed  no 
opinion  upon  this  point.  But  the  First  Division,  when  the  case 
^^e  a^n  before  them,  gave  very  decided  opinions  upon  it  The 
Lord  President  said  that  no  Scottish  lawyer  had  ever  doubted  the 
jloctrine  as  it  is  above  stated ;  and  Lord  Ivory,  plainly  having  the 
langaafre  of  Story  in  his  eye,  said,  ^^  Confusion  had  sometimes  been 
^e  between  processes  in  absence  and  processes  in  foro  in  regard 
to  this  matter.     When  the  party  appeared  the  decree  was  taken  in 
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personam^  and  if  good  for  a  shilling  was  good  for  a  pound.  If  he 
did  not  appear,  the  decree  would  not  be  good  beyond  the  subjects 
attached." 

Such  appear  to  be  the  more  important  rules  in  regard  to  this  ex- 
traordinary kind  of  jurisdiction.  It  has  been  found  very  convenient 
in  practice,  but  being  obviously  an  exception  to  the  general  prin- 
ciples which  regulate  this  branch  of  law,  it  ought  to  be  exercised 
within  well-denned  limits,  and  never  pressed  beyond  very  clear 
precedents. 


SECOND  DIVISION. 

Adamson  v.  Clyde  Navigation  Trustees — iltJi  January  1860. 

The  inspector  of  the  poor  of  the  City  parish  of  Glasgow  sued  the 
Clyde  Navigation  Trustees  £6r  poor  rates,  on  the  ground  of  their 
liability  to  be  assessed  under  the  provisions  of  the  Act  8  and  9  Vict^ 
cap.  83,  in  respect  of  lands  and  heritages  belonging  to  and  occupied 
by  them,  situated  within  the  parish.  The  defenders  pled  right  to  a 
total  exemption, — the  plea  stated  in  defence  being,  that  any  pro- 
perty vested  in  them  having  been  vested  in  them  as  trustees  for 
public  purposes,  and  the  revenues  derived  therefrom,  and  irom  the 
trust  under  their  management,  having  been  all  appropriated  bj 
statute  to  specific  public  purposies,  among  which  the  payment  of  poor  | 
rates  was  not  included,  tney  were  entitled  to  absolvitor. 

The  grounds  of  this  plea  resolve  into  two  heads — l«f.  That  the 
free  annual  revenues  are  applicable  solely  to  the  improvement  of  the 
subjects ;  and,  2 J,  That  tne  subjects  themselves  are  held  solely  for 
public  purposes,  namely,  the  purposes  of  trade  and  navigation,  in 
which  the  whole  members  of  the  public  are  equally  interested.  By 
statute  the  revenues  of  the  trust  are  appropriated  to  the  maintaining 
and  improving  of  the  harbour,  docks,  and  navigation  of  the  River 
Clyde,  and  to  paying  the  debt  which  has  been  contracted  in  the 
formation  of  the  works.  There  being  thus  no  diversion  of  any  part 
of  the  revenues  for  the  benefit  of  any  individual  or  corporation,  it 
was  argued  for  the  defenders  that  the  subjects  had  no  value  with 
reference  to  which  an  assessment  could  be  made.  The  case  was 
heard  before  all  the  judges,  who  (with  the  exception  of  Lord  Ein- 
loch)  unanimously  repelled  the  defence.  This  decision  determined 
nothing  as  to  the  mode  in  which  the  assessable  value  of  the  property 
should  be  ascertained.  The  opinion  of  the  Lord  Justice-Clerk 
went  on  the  general  principle,  that  there  is  no  exemption  from  taxa- 
tion, general  or  local,  of  any  property  in  this  country  except  Crown 
property,  that  is  to  say,  property  belonging  to  the  State, "or  devoted 
to  State  purposes.  This  proposition  seems  to  be  sound  in  principle, 
and  to  afford  the  best,  if  not  the  only  practical,  rule  for  ascertaining 
the  liability  of  property  to  taxation.  The  principle  that  property  is 
entitled  to  exemption  from  taxation,  provided  its  revenues  are  de- 
voted to  public  purposes,  in  the  sense  contended  for  by  the  Cljde 
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Trustees,  would,  if  adopted,  involve  considerable  practical  difficulty 
tnd  oofairness  in  its  operation.  In  carrying  it  out  it  would  not  be 
easy  to  limit  its  application,  or  to  draw  the  line  between  institutions 
reailv  public  and  of  public  benefit,  and  those  which,  under  cover  of 
I  pablic  character,  were  in  reality  of  private  or  local  benefit,  or  even 
ir.inrioDS  to  the  public.  In  one  sense,  all  institutions  for  the  public 
Wfit,  and  to  which  the  public  are  admitted  on  certain  conditions 
c>f  payment  or  otherwise,  and  in  which  no  private  party  has  a  pecu- 
niary interest,  noay  be  said  to  devote  their  revenues  to  public  pur- 
poses. It  would  be  unfair,  however,  to  exempt  such  institutions 
firoffl  taxation,  because,  from  their  local  character,  and  from  the  con- 
ditions under  which  their  benefits  can  be  taken  advantage  of,  the 
general  public  cannot  be  said  to  be  benefited  by  them.  Adverting 
to  the  case  in  hand,  although  the  Clyde  Trustees,  in  one  sense,  hold 
thw  property  and  employ  their  revenaes  for  the  benefit  of  the  whole 
naval  and  mercantile  world,  who  may,  if  they  please  to  comply  with 
certain  conditions,  make  use  of  the  river  and  harbour,  still  the 
trojtees  cannot  be  said  to  hold  their  property  for  behoof  of  the 
whole  public,  but  only  for  that  portion  of  the  public  who  are  in  a 
potion  to  take  advantage  of  their  works,  and  wno  can  afibrd  to  pay 
(be  daes  levied  for  such  enjoyment.  As  was  remarked  by  some  of 
the  judges,  the  mere  fact  that  eveiy  one  might  enjoy  the  right  on 
cjniplying  with  the  condition  of  payment,  did  not  place  the  defenders 
in  a  different  position  from  the  owners  of  a  public  inn,  a  public  rail- 
w,  or  a  public  ferry.  And  looking  at  the  matter  in  an  equitable 
(•oint  of  view,  it  is  but  fair  that  those  who  frequent  the  port  should, 
hj  the  increase  in  harbour  dues  which  would  result  from  the  impo- 
sition of  poor  rates,  be  made  to  contribute  indirectly  to  the  support 
of  that  pauperism  which  is  fostered  and  increased  by  the  trade  and 
commerce  which  benefit  them. 

The  Poor  Law  Amendment  Act  cxeates  no  special  statutory 
wemption  in  favour  of  any  species  of  property, — the  only  exemp- 
^ns  being  in  favour  of  persons  the  annual  value  of  whose  means 
ooes  not  exceed  L.30  (sec.  47),  and  persons  assessed  but  unable  to 
I^y  (sec.  42).  Sec.  34  provides,  that  where  an  assessment  is  to  be 
inposed,  the  Parochial  Board  may  "  resolve  that  one  half  of  such 
^^sessment  may  be  imposed  upon  the  ownersy  and  the  other  half  upon 
tke  tenants  or  occupants  of  all  lands  and  heritages  within  the  parish 
or  combination,  rateably  according  to  the  annual  value  of  such  lands 
and  heritages."  By  the  interpretation  clause,  the  word  otoner  is 
made  to  apply  to  commissioners  or  trustees  who  shall  be  in  the  actual 
^^Ipt  of  the  rents  and  profits  of  lands  and  heritages ;  and  the 
^ords  <<  Lands  and  heritagesy^  are  made  to  include  quays^  docksj  and 
^karfs.  From  these  clauses  it  would  appear  that  the  Clyde  Trus- 
^^  if  not  exempt  from  taxation  at  common  law,  or  by  their  own 
^tatates,  are  certainly  not  exempted  firom  the  operation  of  the  Poor 
^^^  Act  either  by  the  nature  of  their  ownership  or  the  nature  of  the 
Property  held  by  them. 
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Mr  Dunlopy  in  his  treatise  on  the  Poor  Law,  sajs,  p.  96,  ^'  It 
would  rather  appear  that  heritable  property  mortified  or  appropriated 
for  charitable  purposes,  or  for  the  use  of  the  poor,  and  in  so  far  as  not 
occupied  beneficially  by  others,  would  not  be  subject  to  assessment." 

In  the  case  of  Bakers^  Society  of  Paisley  v.  Magistrates^  6  Dec. 
1836,  where  the  assessment  had  been  imposed  upon  means  and 
substance,  it  was  held  that  the  revenues  of  the  association,  so  far  as 
devoted  to  charitable  purposes,  were  not  assessable.  This  decision 
seems  questionable,  and  it  is  still  more  doubtful  whether  the  right 
to  exemption  extends  to  heritable  property  held  by  charitable  insti- 
tutions. There  is  no  judgment  ot  the  (joxiri  upon  the  point,  the 
only  case  being  that  of  Greville  v.  Beattie^  in  which  Lord  Neaves 
(whose  decision  was  not  reclaimed  against)  held  that  property  owned 
as  a  House  of  Kefuge  was  assessable. 

Whether  such  institutions  are  legally  exempt  or  no,  the  common 
practice  seems  to  be  not  to  impose  the  assessment  upon  them,— a 
practice  which  is  justified  by  the  common  sense  rule,  that  there  is 
no  use  in  taking  out  of  one  pocket  to  put  into  the  other. 

The  exemption  from  assessment  of  parochial  manses  and  glebes 
was  sustainea  in  the  case  of  Cargilly  27  Feb.  1816,  and  more  recently 
in  the  case  o{ Forbes,  18  Dec.  1850  (afiirmed  14  June  1852).  The 
principle  of  the  latter  decision  seemed  to  be,  that  this  right  of  exetnp 
tion  being  a  very  ancient  privilege,  founded  on  immemorial  usage 
and  understanding  in  the  country,  it  could  not  be  taken  away  bj 
mere  implication,  more  especially  as  an  express  provision  is  inserted 
in  the  statute  to  make  stipends  liable. 

The  manses  and  glebes  of  parish  clergymen,  therefore,  constitute 
an  exception  to  the  general  rule,  that  sdi  property  but  Crown  pro- 
perty is  liable  for  poor  rates. 

Certain  institutions  also  are,  in  respect  of  the  land  and  buildings 
occupied  by  them,  exempt  by  special  statutory  enactment ;  as,  for 
example,  societies  established  exclusively  for  purposes  of  science^ 
literature,  or  the  fine  arts,  provided  the  conditions  of  the  Act  are 
complied  with  (6  and  7  Vict.,  cap.  36). 


THE  LAW  MAGAZINES. 

The  Law  Times,  apropos  of  Sir  F.  Kelly's  letter  to  Lord  Brougham, 
has  some  sensible  observations  on  the  new  mania  for  extinguishing 
bribery  by  inquisitorial  legislation.  We  give  the  argumentative 
portion  of  the  article  : — 

An  oath  is  proyerbially  a  frail  reliance,  as  Sir  F.  Kelly^s  experience  at  the  bar 
muBt  have  convinced  him,  and  therefore  he  proposes  to  surround  the  oath  with 
other  and  better  securities.  He  suggests  that  all  payments  whatever  at  an 
election  shall  be  made  by  the  election  auditor,  so  that  the  candidate  will  have 
nothing  more  to  do  than  to  send  him  a  check  for  so  much  money  as  may  be 
required,  the  auditor  being  responsible  for  spending  no  part  of  it  in  other  than 
legal  expenses.     The  oath  is  to  be  as  coroprohensiye  as  words  can  make  it,  em- 
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tracing  the  past,  Hie  preBent,  and  the  future,  and  extending  not  only  to  his  own 
Kts.  bat  to  those  of  any  person  on  hJB  behalf,  with  his  knowledge.  This  oath 
i»  to  be  taken  by  all  uie  candidates  at  the  election,  and  again  by  the  elected 
iB^mbere  on  taking  their  seats.  The  penalties  for  violation  of  this  oath  are  the 
n^  protectors,  the  oath  being  little  better  than  a  scarecrow.  They  are  to  be 
srMng  lesB  than  the  penalties  of  perjury,  perpetual  incapacity  to  sit  in  Parlia- 
^Mit  or  to  be  an  elector.  Equally  f earrul  is  to  be  the  punishment  of  others 
iaii  candidates  proved  to  be  guilty  of  bribery  on  behalf  of  any  candidate.  The 
fzsighment  is  to  be  imprisonment  with  haid  labour,  combined  with  the  like 
iii'^ipQurity  and  disfranchisement. 

Sir  F.  Kdly  answers  by  anticipation  the  objections  that  will  be  raised  to  his 
^^.  They  are  the  same  as  have  been  found  in  practice  to  nullify  each  of  its 
ainy  {ffedecessors. 

Fust,  oaths  are  either  worthless  or  unfair. 

Thej  do  not  bind  the  unconscientious — ^the  subtle  find  abundant  evasions  to 
'liie!  Aeir  consciences ;  oaths  admit  the  bad  and  exclude  only  the  good.  The 
niaeiQpnJoos  man  who  bribes  and  swallows  the  oath  will  certainly  beat-  the 
uinpokxia  man  who,  out  of  respect  for  his  oath,  will  not  buy. 

Seco&dJy,  severe  punishments  always  defeat  their  own  purpose,  where  public 
f«tBiaa  does  not  sanction  them.  Everybody  must  feel  that  oribery  is  not  such 
a  aial  crime  as  robbery,  and  therefore  all  parties  concerned  will  shrink  from 
nsiiog  it  with  the  same  punishment.  Prosecutors  will  not  be  forthcoming,  wit- 
n-^  wiD  shut  their  eyes,  judges  will  find  flaws,  and  juries  will  not  convict.  Hie 
kx  ii,  aod  it  is  useless  to  ignore  it,  that  it  is  not  deemed  a  very  heinous  sin  to 
v!Te  a  poor  man  a  few  pounds  for  preferring  one  candidate,  equally  good  with 
i&e  othst  candidate,  it  being  otherwise  perfectly  indifferent  to  him  to  whom  he 
tkidd  give  his  vote.  No  injury  is  done  by  anybody  by  the  transaction,  and 
p^lj  some  good  ;  and  the  public  mind  will  never  be  brought  to  look  upon 
tbij  as  equal  in  criminality  to  housebreaking,  and  subject  it  to  the  same 
[oniskment. 

rairdly,  what  is  to  be  deemed  bribery?  It  will  never  do  to  limit  this  offence 
to  the  buying  of  a  poor  man^s  vote  by  hard  cash.  This  is  only  one,  and  by  far 
^  least  noxious,  form  of  bribery.  If  a  poor  man  is  not  a  politician,  and  cares 
icthiog  about  his  vote,  no  great  harm  is  done  by  an  inducement  to  a  preference ; 
m  Hich  case  there  is  no  corruption  of  a  conscience,  but  only  the  swaying  of  an 
iadif erence.  But  when  persons  of  a  higher  class  are  bought,  their  consciences 
»re  corrupted ;  they  are  induced  not  merely  to  vote  indifferently,  but  to  vote 
fi'j'Hftst  their  convictions.  The  bribery  of  tradesmen  by  customers,  of  prof es- 
^^  meo  by  retainers,  of  one  man  by  the  gift  of  an  office  to  lus  son,  of  another 
W  &  silk  gown  or  a  star,  is  surely  quite  as  bad  as,  if  not  rather  worse  tlum,  the 
Vjying  of  a  poor  man's  vote  with  hard  cash.  There  must  be  no  more  of  the 
hypocritical  legislation  that  punishes  in  one  class  what  it  sanctions  in  another. 
la  iny  new  law  against  bribery,  all  bribery,  in  every  shape,  wheUier  by  ribbons, 
;4ac8s^  cQstom,  or  cash,  must  be  treated  alike. 

We  are  glad  to  find  our  contemporary  entering  a  decided  protest 
a^inst  that  saueamish  morality  which  is  seeking  to  deprive  the 
country  of  the  oest  safeguard  of  its  libertieS|  by  closing  the  doors  of 
the  courts  of  justice  against  the  public.  In  Scotland,  where  the 
^bt  of  divorce  has  always  existed,  the  proceedings  of  the  Court  of 
Session  have  uniformly  been  conducted  in  public  ;  nor  has  it  been 
fbiind  that  the  public  advising  of  divorce  cases  has  been  attended 
with  any  danger  to  morals,  or  nas  attracted  to  such  discussions  any 
iinasual  share  of  public  notoriety.  The  opinion  of  the  Law  Timesj 
»Wcli  we  quote,  will,  we  feel  assured,  receive  the  sanction  of  all  who 
^  conversant  with  consistorial  procedure  in  this  country : — 
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By  the  dedsiye  majority  of  268  to  83,  the  House  of  CommonB  has  rejected 
the  application  for  closing  the  doors  of  the  Divorce  Court.  This  is  most  satifh 
factory  for  many  reasons,  but  mainly  because  it  indicates  a  returning  resolve  on 
the  part  of  the  popular  branch  of  the  Legislature  to  hold  fast  by  great  prin- 
ciples, and  not  to  permit  them  to  be  set  aside  by  the  plausible  but  dangerous 
argument  of  expediency.  There  is  an  imquestioned  evil,  and  here  an  obvions 
remedy ;  and  it  was  natural  that  persons  not  accustomed  to  look  far  below  the 
surface  of  things,  should  crave  for  the  ready  cure,  heedless  of  the  distant  danger 
that  always  attends  departure  from  a  principle.  They  would  admit  franklj 
enough  that  publicity  was  of  the  highest  importance  to  the  due  administxation 
of  justice,  and  that  it  was  one  of  those  great  principles  of  the  British  constitu- 
tion to  which  we  are  indebted  for  the  tmequatled  liberty  that  we  enjoy.  But 
this,  they  say,  is  an  exceptional  case,  and  justifies  exceptional  treatment.  The? 
forget  that  if  the  principle  may  be  set  aside  in  one  case  for  reasons  that  appear 
to  them  sufficient,  it  may  be  in  like  manner  invaded  by  others  for  other  reasons 
that  appear  equally  sufficient  to  others.  Morality  is  the  motive  to-day ;  political 
interests  may  be  the  plea  to-morrow ;  and  thus  the  mightiest  barrier  of  hbertr 
against  despotism  may  be  broken  down,  stone  by  stone,  until  nothing  remains. 
TiuB  is  the  gravest  objection  to  the  demand  that  has  been  urged  so  s&ennonalj 
and  defeat^  so  signally ;  and  if  ever  the  question  should  again  arise,  we  trust 
that  upon  this  broad  basis  of  principle  it  will  be  a^ain  confronted. 

The  noble  mover  received  some  compliments  S>t  his  supposed  motives ;  bm 
we  cannot  think  them  altogether  deserved.  It  is  remarkable  that  he  is  the 
leader  of  the  party  that  signalized  itself  by  its  resolute  hostility  to  the  Divorce 
Act  while  it  was  in  progress,  and  which  is  even  now  actively  engaged  in  endea- 
vouring to  procure  its  repeal.  The  real  objection  of  this  party  to  the  Act  wm, 
and  is,  certain  religious  views  of  it,  and  their  purpose  therefore  is  to  enforce 
the  results  of  their  particular  opinions  upon  the  rest  of  the  community  who  do  { 
not  share  them.  Knowing  that  Lord  John  Manners  and  the  party  he  repre- 
sents in  this  question  are  hostile  to  the  very  existence  of  the  Divorce  Court,  and 
seeking  its  destruction,  we  cannot  but  look  with  suspicion  upon  any  movement 
they  make  in  relation  to  it ;  and  it  is  fair  to  consider  that  whatever  they  might 
propose  would  be  deemed,  by  themselves  at  least,  as  being  calculated  to  damage 
the  object  of  their  undisguised  aversion.  We  cannot  doubt  that  it  was  thought 
by  them  that  to  close  the  doors  of  the  Divorce  Court  would  be  a  step  towards 
shutting  it  up  altogether ;  and  on  this  account  also  this  signal  discomfiture  at 
the  begmning  of  their  agitation  is  a  subject  for  congratulation. 

The  Law  Magazine  for  February  contains,  in  addition  to  the  usual 
reviews  of  current  literature,  a  long  dissertation  on  the  Law  of 
Blasphemy,  suggested  by  the  publication  of  a  paper  by  Mr  W.  D. 
Lewis,  Q.C.,  read  to  the  Juridical  Society  of  London.  The  writer 
very  properly  reprobates  that  new  form  of  intolerance  which,  under 
the  guise  of  protection  to  the  poor,  the  youne,  and  the  ignorant, 
would  proscribe  all  free  discussion  on  matters  oi  religion,  and  make 
opposition  to  the  religion  of  the  State  a  political  offence.  In  noticing 
a  treatise  on  Lord  St  Leonards' Trustee  Kelief  Act  (22  and  23  Vict., 
cap.  35),  the  Lato  Magazine  has  the  following  observations  on  the 
case  of  Milea^  Will^  already  noticed  in  this  Joumaly  in  which  the 
Master  of  the  Rolls  decidea,  in  defiance  of  the  Act  of  Parliament, 
that  Scotch  heritable  security  was  not  a  legal  investment : — 

The  trust  in  this  case  was  under  an  instrument  dated  prior  to  the  passinir  of 
the  Act,  and  his  Honour  thought  the  section  was  not  retrospective,  so  that  the 
Act  in  no  way  enlarged  the  discretion  of  trustees  of  existing  instruments ;  his 
Honour,  moreover,  without  giving  any  opinion  on  the  effect  of  the  usual  final 
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^«e,**  This  Act  shall  not  extend  to  Scotland,"  did  not  in  Ub  discretion  think 
ryiii  to  advise  a  trustee  to  make  an  investment  on  Scotch  securities. 

^e  apra^end  that  there  can  be  little  doubt  that  Scotch  investments  are 
utknied  by  the  Act ;  and  on  the  question,  whether  the  32d  section  be  pro- 
tftedTc^only,  we  must  observe  that  those  words  of  futurity,  "  shall  not  be  for- 
btHen,"  seem  to  be  used  by  the  Legislature  with  reference  to  the  future  time 
At  viucii  the  inrestment  is  made,  and  not  to  that  at  which  the  instrumeoit 
'^<>^the  trust  is  executed,  llie  form  in  which  the  questions  arose  in  re 
yia'  TniBts,  prevents  that  case  from  being  held  as  a  binding  authority  upon 
^  point,  which  probably  sooner  or  kter  will  be  settled  in  a  hostile  suit. 


THE  MONTH. 

Xdditiooal  Sheriff-Substitutes— Magistrates^  Appeal  Gourtft— Privileges  of  the 
Btf-)(ew  Bills  in  Parliamentr— Agency  of  Solicitors  in  Elections— The  Budget. 

The  events  of  the  last  month  embrace  few  transactions  of  special  in- 
te/t$tto  lawyers ;  nor  is  there  much  in  the  proceedings  of  the  courts 
or  of  the  professional  bodies  that  seems  to  call  for  special  observation. 
Among  matters  more  immediately  interesting  to  the  circle  of  our 
proriBcial  readers,  we  may  refer  to  the  appointment  of  Mr  Cunning- 
Ume  Grahame  to  the  Sheriff-Sabstituteship  at  Inverary,  which  was 
intimated  some  time  ago.  This  is  in  all  respects  an  excellent  ap- 
pointment, and,  we  do  not  doubt,  will  give  satisfaction  to  the  inhabit- 
ants of  the  northern  district  of  Argyleshire. 

i  memorial,  which  we  print  m  another  page,  has  been  lately 
rresented  to  the  heads  of  the  Court,  in  conjunction  with  the  Lord 
Advocate,  asking  for  the  appointment  of  an  additional  sheriff  at 
I^ondee.  It  is  admitted  on  all  hands  that  the  business  of  the  Court 
i^  tliat  locality  is  most  inadequately  perfcnrmed ;  and  there  can  be  ast 
'iule  doubt  that  the  profession  have  taken  the  right  means  of  re- 
'^  in  throwing  the  responsibility  of  any  failure  in  the  administra- 
tion of  justice  on  the  hands  of  the  Government.  We  believe  a 
fflference  of  opinion  exists  among  those  who  are  well  qualified  to 
jod^  regarding  the  cause  of  the  delay  and  difficulty  which  has 
Wn  experience!  in  the  prosecution  of  the  business  of  that  Court. 
^06tofthe  practising  members  of  the  profession  in  Dundee  are  of 
opinion  that  the  appointment  of  an  additional  sheriff  is  indispens- 
^Ue,  while  some  remain  of  opinion  that  a  single  active  and  hard- 
working judge  would  be  sufficient  for  the  wants  of  the  district. 
^e  take  for  granted  that  some  change  must  be  made,  though 
^li^ther  in  the  way  of  addition  or  of  substitution,  may  safely  be  left 
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to  the  proper  authorities  to  determine.  On  that  assumption  ve 
have  an  observation  to  make — not  as  a  suggestion  to  Sheriff  Logans, 
whose  qualifications  for  making  a  judicious  choice  are  undoubted^ 
but  rather  with  the  view  of  enforcing  a  principle  we  have  often  in- 
sisted on.  In  a  large  and  wealthy  community  like  Dundee,  there 
is  not  a  sufficient  inducement  to  men  of  the  highest  position  among 
the  resident  profession  to  abandon  the  lucrative  employment  of  t 
provincial  soh'citor,  and  undertake  the  laborious  duties  of  a  countj 
court  judge.  If  an  appointment  is  made  from  the  ranks  of  the  lest 
successful,  he  is  not  looked  up  to  by  his  former  professional  brethren 
in  the  way  that  a  judge  ought  to  be.  Besides,  it  is  objectionable 
in  point  of  principle,  to  put  a  man  on  the  Bench  who  has  all  his  life 
been  in  intimate  professional  relations  with  many  of  the  clients  whose 
disputes  he  is  now  required  to  decide,  and  which  professional  re> 
lations  are  possibly  still  kept  up  by  his  partners  or  kinsmen.  The 
same  objection,  it  may  be  observed,  does  not  apply  to  appointments 
in  the  supreme  court,  because  the  judge,  in  his  capacity  of  counsel, 
has  not,  as  a  general  rule,  come  into  personal  contact  with  the  client, 
and  cannot  have  Anything  approaching  to  the  same  interest  in  his 
success  which  is  likely  to  be  felt  on  the  part  of  his  solicitor. 

In  our  impression  of  last  month  we  gave  a  sketch  of  a  Bill  for 
extending  to  Scotland  the  machinery  of  the  English  Magistrates' 
Appeal  Court.  The  following  specimen  of  a  bill  of  costs  in  tlie 
Court  in  question,  which  we  extract  from  the  Law  ItmeSy  shows 
that  the  justice  administered  by  these  tribunals  is  recommended  by 
its  cheapness,  not  less  than  the  excellence  of  its  quality.  It  can 
hardly  be  doubted  that  a  great  influx  of  appellate  business  would 
be  brought  into  the  Court  of  Session,  if  a  simpler  and  more  sum- 
mary  method  of  review  could  be  substituted  for  the  present  costlj 
and  dilatory  procedure.  Thb  following  is  the  copy  bill  of  costs 
referred  to : — 

£   t,   d 

Drawing  application  to  JnsiiceB  to  state  case,  and  presenting 

the  same  (it  is  very  short)     .  .  .  .068 

Attending  your  entering  into  recognisances  (not  necessary, 

as  appellant  can  go  alone)     .  .  .  .034 

Paid  fees  to  clerk  to  .Justices : 

Drawing  case  and  copy  .  .  .£110 

Attendmg  settling  case,  letters,  etc.  0  13    4 

1  14    4 

Settling  case  with  derk  to  Justices  .068 

Copy  case  for  respondent  .050 

Carry  forward,  £2  16    0 
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,  £2  16 
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Brought  forward, 
Notioe  of  appeal   .... 
Service  of  same  on  respondent 
Attending  Q.B.  oifice  to  enter  case 
Paid  entering        .... 
Two  copies  case  for  Judges 
Attending  lodging 

ftud         .  .... 

Notice  to  respondent 

Drawing  brief,  with  copy  case  and  observations 
Copy  brief  .... 

Attending  counsel  therewith 
Paid  his  fee  and  clerk 
Attending  court  case  ai;gued 
Paid  court  fees     .... 
Attending  to  draw  up  rule 
Paid  for  same       .... 


£7  13  10 
Acarioas  qaestion  was  lately  raised  at  the  quarter-sessions  of 
tk  little  borough  of  Walsall,  relative  to  the  right  of  exclusive 
audience  enjoyed  by  the  English  Bar.    It  would  seem  that  at  these 
coorts,  whether   in   county   or  borough  districts,  the   Bar  have 
iiilierto  enjoyed  a  monopoly  of  practice,  unless  in  the  exceptional 
ewe  of  a  quorum  of  barristers  not  being  present,  when,  in  the  in- 
terests of  justice,  the  Bar  was  necessarily  thrown  open  to  solicitors. 
Since  the  introduction  of  the  County  Court  system  has  accustomed 
the  English  solicitors  to  oral  pleading,  it  is  not  surprising  that  they 
should  wish  to  have  die  inferior  criminal  courts  also  thrown  open 
toAem;  and,  we  confess,  their  claim  appears  to  us  to  be  just  and 
reasonable.    On  the  occasion  referred  to,  however,  they  were  un- 
wccessfal ;  the  Recorder,  Mr  W.  Johnstoun  Neal,  deciding,  in  an 
elaborate  opinion,  that  he  had  no  power  to  innovate  upon  established 
professional  privileges.     Our  readers  are  aware  that  it  is  the  prac- 
tice in  England  for  counsel  to  attach  themselves  to  the  sessions  of 
»me  particular  county.    Without  reference  to  any  privilege  of  pre- 
andience,  we  think  it  might  be  desirable  if  some  such  practice  were 
sanctioned  in  Scotland.     We  know  that  counsel  are  frequently  sent 
wt,  at  considerable  expense,  to  argue  cases  at  the  quarterly  sittings 
in  our  principal  County  Courts;  and  in  many  cases  solicitors  would 
gMy  avail  themselves  of  tlie  assistance  of  counsel,  were  it  the 
P^^ctice  for  these  gentlemen  to  attend  without  requiring  to  be 
specially  engaged  at  an  extravagant  fee.     In  otiier  cases,  the  old 
'onn  of  review  by  Reclaiming  Petition  is  resorted  to,  because  the 
l^nt,  who  may  not  be  possessed  of  a  special  aptitude  for  pleading, 
2^id  may  not  be  able  to  secure  the  services  of  counsel  at  a  moderate 
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fee  for  an  oral  debate,  prefers  a  written  argument  by  counsel,  to 
sending  his  brief  to  a  rival  agent  in  his  own  town. 

In  the  legislation  of  the  month  we  have  little  to  comment  upon. 
There  seems  to  be  a  singular  paucity  of  Scotch  Bills  this  session. 
A  new  bill,  entitled  "  An  Act  for  the  Incorporation,  Regulation, 
and  Winding-up  of  Trading  Companies  and  other  Associations,"' 
has,  however,  been  introduced  into  the  House  of  Lords  by  the 
Lord  Chancellor,  and  is  intended,  we  suppose,  to  apply  to  Scotland, 
and  to  supersede  the  machinery  of  the  existing  Acts.  May  not  the 
public,  who  are  interested  in  the  permanence  and  stability  of  the 
mercantile  law,  inquire  what  is  the  meaning  of  this  eternal  tinker- 
ing at  our  statutory  law  ?  Nobody  complains  of  the  existing  Act. 
If  it  is  faulty,  let  it  be  amended  in  the  constitutional  way,  and  not 
by  a  sweeping  repeal^  followed  by  a  substantial  re-enactment  of  the 
old  law — a  method  of  legislation  in  which,  we  may  shrewdly  guess, 
the  paid  draftsmen  of  the  Government  law  departments  have  a 
stronger  interest  than  any  other  class  of  her  Majesty's  subjects. 

Among  other  results  of  the  anti-bribery  furor  which  has  seized 
upon  the  House  of  Commons,  an  attempt  is  about  to  be  made  to 
deprive  solicitors  of  the  remuneration  to  which  they  are  so  well 
entitled  for  their  services  as  election  agents.  This  is,  unquestionably, 
one  of  the  most  objectionable  features  of  the  Bill  recently  introduced 
by  Mr  Mellor,  Q.C.,  and  referred  to  a  select  committee  of  the 
House  of  Commons.  This  proposal  must  have  emanated  either 
from  the  brain  of  an  impracticable  enthusiast,  or  from  the  spite  of 
a  disappointed  candidate  smarting  under  the  infliction  of  a  heavy 
bill  of  costs,  which  he  is  unable  or  unwilling  to  pay.  Every  man 
conversant  with  election  proceedings  knows  that  the  services  of  paid 
agents  are  indispensable ;  and  we  should  like  to  know  if  the  real 
friends  of  purity  of  election  would  seriously  maintain  that  anything 
is  to  be  gained  by  taking  the  management  of  electioneering  contests 
out  of  the  hands  of  men  acting  under  a  sense  of  professional  honour 
and  responsibility,  and  devolving  them  upon  individuals  of  the  class 
represented  by  Mr  Frail  and  "  the  Man  in  the  Moon."  We  are 
free  to  admit,  that  a  system  has  grown  up,  especially  in  English 
burghs,  of  employing  solicitors  and  others  as  paid  agents  and  can- 
vassers, rather  with  a  view  to  obtaining  their  suffrages  as  electors, 
than  for  bona  fide  services  rendered.  The  remedy  obviously  is,  to 
disqualify  paid  agents  from  voting  in  the  election.  This  appears  to 
us  to  be  a  safe  extension  of  the  rule  which  prevents  officers  in  the 
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Sevenoe  and  other  Government  departments  from  voting,— -the 
principle  being,  that  no  one  should  be  allowed  to  vote  who  is  subject 
to  direct /M>/t<icaZ  (as  distinguished  from  personal)  influence.  Can- 
didates would  then  be  under  no  inducement  to  employ  local  agents, 
unless  their  utility  in  gaining  supporters  was  so  great  as  to  counter- 
bjknce  the  direct  and  certain  loss  of  their  own  individual  suflBrages ; 
and  a  motive  would  be  furnished  for  practising  economy  in  what 
hs  hitherto  been  one  of  the  most  lavish  and  reprehensible  outlets 
of  electioneering  extravagance^ 

The  Budget,  which  appears  to  have  given  such  general  satisfac- 
tion to  the  mercantile  and  industrious  classes,  contains  some  im- 
\K)rtant  alterations  in  the  tariff  of  stamps.  We  subjoin  a  reprint 
of  4e  principal  resolutions  proposed  by  the  Chancellor  of  the  Ex- 
che<|Ber : — 

flofTABLE  Bonds. — That  towards  raising  the  supply  granted  to  her  Majesty, 
i&'ney  aecured  on  heritable  property  in  Scotland,  and  money  secured  by  Scotch 
Wq(1b  io  {avoor  of  heiis  and  assignees,  excluding  executors,  shall  be  held  and 
p-erpreted  to  be  moveable  property,  and  shall  be  included  in  any  inventory  to 
'^  exhibited  and  rec(»ded  in  any  CommisBary  Court  in  Scotland  of  the  estate 
od  effects  of  any  person  deceased  entitled  thereto,  and  in  England  and  Irdand 
r»»pectirdy  shall  be  deemed  to  be  estate  and  effects  for  or  in  respect  whereof 
viT  probate  of  will  or  letters  of  administration  shall  be  granted  ;  and  every 
nci)  inventory,  {probate,  and  letters  of  administration  shall  be  chargeable  with 
ftamp  doty,  in  respect  of  such  moveable  property. 

AoBEEMEHTS. — ^That  towards  raising  the  supply  granted  to  her  Majesty,  the 
i^espective  stamp  duties  now  chargeable  upon  any  agreement,  or  any  minute  or 
Ofcinonuidam  of  an  agreement,  imide  in  England  or  Ireland  under  hand  only, 
or  made  in  Scotland  without  any  clause  of  registration,  and  not  otherwise 
<^liarged,  nor  expressly  exempted  i^m  all  stamp  duty,  where  the  matter  thereof 
M  be  of  the  value  of  L.20  or  upwards,  whether  the  same  shall  be  only  evi- 
J^ce  of  a  contract,  or  obligatory  upon  the  parties  from  its  being  a  written 
ifl^rmnent,  together  with  every  schedule,  receipt,  or  other  matter  put  or  en- 
jstsed  thereon,  or  annexed  thereto,  shall  cease  ;  and  in  lieu  thereof  there  shall 
fe  charged  for  and  upon  every  such  agreement,  minute,  or  memorandum  as 
aforesaid,  whether  the  matter  thereof  shall  or  shall  not  be  of  the  value  of  L.20 
CT  upwards,  the  stamp  duty  of  sixpence.  And  where  the  same  shall  contain 
'Ifj'J  words,  then  for  every  entire  quantity  of  1080  words  contained  therein 
^  and  above  the  first  1080  woros,  a  further  progressive  duty  of  sixpence. 
"ovided  always,  that  where  divers  letters  shall  be  offered  in  evidence  to  prove 
joy  agreement  between  Uie  parties  who  shall  have  written  such  letters,  it  shall 
^  &ufficieQt  if  any  of  such  letters  shall  be  stamped  with  a  duty  of  one  shilling. 

AQKecxQgxs  FOB  Leases. — ^That  towards  raising  the  supply  granted  to  her 
Majesty,  evay  agreement  for  a  lease  or  tack  of  any  lands,  tenements,  heredita- 
^'^^  or  heritable  subjects,  and  every  agreement,  minute,  or  memorandum  of 
f^^ent,  containing  the  terms  and  conations  on  which  any  lands,  tenements, 
''^tanients,  or  heritable  subjects  are  let,  held,  or  occupied,  shall  be  charge- 
^^  with  the  stamp  duty  payable  on  a  lease  or  tack  for  the  term,  rent,  con- 
^ieratioQ,  and  conditions  mentioned  in  such  agreement,  minute,  or  memoran- 
l^^-  And  any  lease  or  tack  of  the  same  lands,  tenements,  hereditaments,  or 
'i^itable  subjecta,  afterwards  made  in  pursuance  of,  and  conformably  to,  any 
^^  agreement,  minute,  or  memorandum,  which  shall  have  actually  paid  the 
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duty  pmble  on  such  lease  or  tack  as  aforeaaid,  ahall  not  be  chargeable  ^ 
any  higher  stamp  duty  than  2b.  6d.,  exdusiye  of  progressiTe  duty.  Proviili 
alwa^,  that  where  any  such  lease  or  tack  would,  but  for  the  last  precedii 
provision,  be  liable  to  any  higher  rate  of  stamp  duty  than  2s.  6d.  (exclusive  i 
aforesaid),  such  lease  or  tack  shaJl  not  be  available  unless  stamped  with  a  pa 
ticular  stamp  for  denoting  or  testifying  the  payment  of  the  full  and  prop 
stamp  duty  on  such  agreement,  minute,  or  memorandum  as  aforesaid,  ^' 
said  particular  stamp  £all  be  impreased  upon  such  lease  or  tack  on  the  f 
being  produced,  together  with  such  agreement,  minute,  or  memorandum,  j 
on  the  whole  being  duly  executed  or  signed,  and  duly  stamped  in  all  oth 
respects. 

Probate  Duty— -Powers  of  Appointment. — That  towards  raising  the  supplj 
granted  to  her  Majesty,  the  stamp  duties  payable  by  law  upon  probates  of  will 
and  letters  of  administration,  with  a  wiQ  annexea,  in  England  and  Irelacdj 
and  upon  inventories  in  Scotland,  shall  be  levied  and  paid  in  respect  of  all  th^ 
personal  or  moveable  estate  and  effects  which  any  person  hereafter  dying  Bhall 
have  disposed  of  by  will  under  any  authority  enabling  such  person  to  dic^pose  d 
the  same  as  he  or  she  shall  think  lit. 
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Legal  Appointments. 

Ireland. — ^Mr  Justice  Perrin  having  retired  from  the  Queen^s  Bench,  the 
Attorney-General,  Mr  Fitsgerald,  has  been  promoted  to  the  vacant  judgeship : 
Mr  Deasy,  the  Solicitor-General,  has  been  appointed  Attorney-General,  and  Mil 
O'Hagan  has  received  the  Solicitor-Generalsnip. 

England. — ^Mr  J.  Jerwood,  of  the  Western  Circuit,  has  been  appointed  Re- 
corder of  Southmolton.  Mr  Yonge,  of  the  Western  Circuit,  has  been  appoint^ 
Recorder  of  Barnstaple  and  Bideford.  The  Chancellor  of  the  Duchy  of  Lancaster 
has  appointed  Thomas  Wheeler,  Esq.,  LL.D.,  of  the  Northern  Circuit,  to  the 
judgeship  of  the  Salford  Hundred  Court,  vacated  by  the  promotion  of  Mr  Staio- 
ford  Baffles  to  a  stipendiary  magistrateship  at  Liverpool. 

Court  of  Session. — ^A  return  of  the  causes  instituted  and  decided  in  the 
Court  of  Session  from  the  Ist  of  January  1859  to  the  Ist  of  January  I860,  stating 
the  nuiQber  of  causes  ready  for  judgment  but  not  disposed  of,  uiows  that  the 
number  of  cases  enrolled  during  the  year  before  the  Lords  Ordinarv  has  been 
1282 ;  the  number  of  decrees  in  absence,  276  ;  number  of  final  judgments  in 
litigated  causes,  524 ;  number  of  causes  ready  for  debate,  but  not  heanl,  83  ;  of 
which  the  earliest  enrolled  was  entered  on  the  14th  of  June  1859.  In  the  Fii^t 
Division  of  the  Inner  House,  213  reclaiming  notes  against  judgments  of  Lords 
Ordinary  have  been  presented  in  the  course  of  the  year ;  and  584  applications 
have  been  presented,  of  which  479  passed  as  matter  of  form,  and  106  were  fol- 
lowed by  htigation.  221  final  judgments  were  pronounced  without  the  inter- 
vention of  a  jury,  and  17  causes  were  tried  by  jury.  The  number  of  causes 
reaAj  for  judgment  on  hearing  counsel  or  otherwise  is  118,  This  is  exclusive 
of  causes  at  avisandum.  In  the  Second  Division,  95  reclaiming  notes  have  been 
presented  during  the  year ;  and  455  applications,  of  which  409  have  pased  as 
matter  of  form,  and  46  have  been  followed  by  litigation.  155  judgments  have 
been  pronounced  without  interv^ition  of  a  jury,  and  8  have  heea  tried  by  jury. 
29  causes  are  ready  for  judgment  on  hearing  counsel  or  otherwise.  This  is  ex- 
clusive of  causes  at  avizandum. 

Scottish  Universities  and  the  Middle  Temple. — ^The  Society  of  the  Middle 
Temple,  on  the  motion  of  James  Anderson,  Esq.,  Q.C.,  has  resolved  that  mem- 
bers of  the  Scottish  Universities  shall  in  future  be  admitted  members  of  that 
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Inn  without  makiii^  a  deposit  of  L.lOO  on  admiflsion ;  and  that  members  of  the 
Ino  who  fihall,  at  the  same  time,  be  members  of  any*  of  the  Soottish  Universi- 
ties, diall  be  entitled  to  keep  a  term  by  dining  in  the  hall  any  three  days.  From 
acommimication  which  the  Senatus  Academicus  of  the  Uniyersity  of  Edin- 
(crgfa  hare  received  from  the  learned  gentleman  with  whom  this  motion  orifi^i- 
ut^  it  appears  that  the  term  '•''  Meml^rsof  the  Scottish  Univendties^'  includeB 
liGtoiiIy  graduates  and  members  of  the  General  Councils,  but  all  matriculated 
ifaJents.  It  will,  however,  be  necessary  that  a  student  availing  himself  of  the 
raiTersity  {privilege,  which  exempts  him  from  paying  a  deposit,  and  enables  him 
U)  ke€p  lus  term  in  three  instead  of  six  days,  shall,  before  being  called  to  the 
tor.  produce  evidence  that  besides  having  matriculated  he  has  kept  two  terms 
at  a  I  Diversity. 

PsocuRATOBs-FisCAL  (SCOTLAND). — In  Compliance  with  an  order  of  the  House 
of  C<Rn]noDS  (obtained  on  the  motion  of  Mr  Crum  Ewing),  the  copy  of  a  Trea- 
inrr  minute  of  1851,  under  which  certain  of  the  Procurators-Fiscal  in  Scotland 
vere  placed  on  salary,  has  again  be  issued.  It  is  stated,  that  since  the  date  of 
tW  ninnte  salaries  had  also  been  awarded  to  the  following  Procurators-Fiscal, 
-iiaiQely,  Dunse  (Berwickshire),  L.400,  from  1st  October  1850 ;  Campbelton 
(Argyydre),  L.430,  from  1st  April  1859 ;  Greenock  (Renfrewshire),  L.590, 
fxm  lit  Apoil  1859.  In  consequence  of  the  transference  of  the  cnminal  bnsi* 
o^of  the  city  of  Glasgow  to  the  Sheriff  Court  of  Lanarkshire  in  1855,  the 
olarrof  L.1500,  payable  under  the  minute  to  the  Procurators-Fiscal  at  Glas- 
g'^T,  was  increased  to  L.1925  per  annum,  from  and  after  80th  September 
1855. 

Judicial  Bchouk. — It  is  currently  reported  in  legal  circles  that  the  senior 
jsene  judge  of  the  Court  of  Queen^s  B^ch,  Mr  Justice  Wightman,  is  likdjr  to 
retire  at  no  distant  day.  The  learned  judge  has  occupied  a  seat  on  the  judicial 
l^aeh  longer  than  any  of  his  colleagues,  b^g  the  last  judge  now  remaining  in 
WeEtminster  Hall  who  owes  his  elevation  to  the  Melbourne  Government.  He 
vas  appoiated  in  1841 ;  and  if  he  do  retire  now,  has  therefore  well  earned  his 
psnsbn,  by  nineteen  years  of  earnest  and  indefatigable  public  service. 

The  Ballot  in  the  present  House  of  Commons. — ^From  a  valuable  pamphlet 
entitled  '^  The  State  of  Parties :  being  an  Analysis  of  the  Present  Parfiament,'* 
it  appears  that  as  against  319  Conservatives  the  Government  cannot  reckon  on 
laore  than  323  supporters.  A  list  of  the  friends  of  the  ballot  is  also  given,  from 
vhich  it  appears  that,  after  making  two  or  three  additions  of  members,  on 
whose  opimons  the  compiler  of  thepamphlet  was  not  informed,  it  appears  there 
&r^  219  members  of  the  House  of  Commons  pledged  to  the  ballot,  of  whom  two 
—Sir  Hemry  Stracy  and  Mr  Alderman  Copeland — are  Conservatives,  the  remain- 
^H  217  being  Libeorals.  It  \a  clear,  therefore,  that  there  is  a  majority  of  106  of 
tile  Ministerial  supporters  in  favour  of  the  baJlot.  The  combination  of  a  smaJI 
Wy  of  esmest  baUot-men  might,  in  the  present  crisis,  bring  the  Ministry  to 
eoDcede  the  ballot. 

Additional  Shkbiff  for  Dundee. 
'Hie  following  Memorial  has  been  presented  to  the  Lord-President  of  the  Court 
of  Session,  the  Lord  Justice-Clerk,  and  the  Lord  Advocate,  on  whose  recom- 
mendation the  Treasury  are  entitled  to  add  to  the  judicial  staff  in  the  Sheriff 

Courts: — 

^  Memorial  of  the  Procurators  practising  in  the  Dundee  District  of  the 
Coonty  of  Forfar, 

Humbly  theweth^ — ^That  having  reference  to  the  d7th  section  of  the  Sheriff 
Cowt  Act  (1853),  the  Memorialiits  beg  respectfully  to  bring  under  your  Lord- 
>^Fb'  notice  the  state  of  the  Sheriff  Court  business  at  Dundee,  rendering  it 
^^tteesary,  in  the  opinion  of  your  Memorialists,  that  an  additional  Sheriff-Sub- 
^tute  fihouki  be  immediately  appointed. 

Ist.  In  1832,  when  a  Sheriff-Substitute  was  appdnted  at  Dundee,  the  popula- 
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ttonVafl  about  45,000.  The  finrt  Substitute  was  Andrew  Gillies,  Esq.,  AdTo- 
cate,  who  held  the  office  for  less  than  two  years,  and  he  was  succeeded  by  the 
{Mresent  Substitute,  John  Irving  Henderson,  Esq.,  Advocate.  At  present  the 
population  of  Dundee  is  fully  95,000,  and  there  are  attached  to  Dumlee  several 
adjacent  parishes,  having  an  additional  population  of  at  least  30,000.  The 
trade,  manufactures,  and  shipping  interests  of  the  district  have  also  increased 
in  a  greater  proportion  than  that  of  the  population. 

2d.  There  nas  always  been  a  very  large  amount  of  civil  and  criminal  busineM 
to  be  performed  at  Dundee,  and  this  business  has  been  increased  by  the  provi- 
sions of  ^e  Sheriff  Court  Act  of  1858.  That  Act,  besides  appointing  oral 
debates,  laid  on  Sheriff  the  duty  of  personally  taking  proofs ;  moreovo-,  year 
after  year  the  liCgislatvire  has  devolved  new  duties  upon,  and  extended  the 
jurisdiction  of  Sherifffi,  whereby  a  very  considerable  additional  amount  of  labour 
18  thrown  on  Sheriff-Substitutes. 

dd.  The  system  of  conducting  the  businflss  of  the  Sheriff  Court  at  Dundee 
has  never  been  placed  on  a  satisfactory  f ootins ;  it  has  been  for  years  a  source 
of  constant  irritation  and  complaint  by  the  bar  and  by  tiie  puUic.  The  Me- 
morialiBts  attribute  this  to  the  laet  that  no  proper  consideration  has  ever  been 
fpr&D.  to  the  public  requirements  of  the  distnct ;  and  the  consequence  has  been 
continual  delay,  and,  in  some  degree,  a  stoppage  in  the  administration  of  justice 
in  one  of  the  largest  and  most  populous  districts  of  Scotknd. 

The  llemorialista  caused  authentic  returns  to  be  prepared  by  the  Sheriff -Clerk, 
of  the  business  of  the  district,  civil  and  criminal. 

[The  Memorial  then  enters  on  a  detailed  statement,  showing  the  enormoos 
accumulation  of  business,  civil  and  criminal,  in  the  Court  at  Dundee,  and 
proceeds: — ] 

On  the  foregoing  state  of  the  facts,  the  Memorialists  would  humbly  observe  :— 

1st.  If  ihid  time  necessary  for  holding  the  usual  courts,  and  business  con- 
nected therewith,  be  taken  at  three  days  in  the  week — ^that  is  to  say,  one  for 
the  Small-Debt  Court,  one  for  the  Ordinary  Court,  and  one  for  the  crimiiial 
cases  and  debate  roll  taken  together — there  are  only  three  days  in  the  week 
otherwise  to  account  for.  Then,  looking  to  the  extent  of  the  criminal  and 
general  incidental  business,  two  days  would  be  consumed  in  disposing  of  it, 
while  the  Judge  would  require  at  least  one  dav  for  considering  and  advising  his 
cases,  ffis  time  would,  therefore,  be  more  than  fully  occupied,  even  were  it 
possible  to  calculate  the  working  of  the  business  in  this  wav.  But  that  is  im- 
practicable. In  working  such  a  business,  the  actual  time  day  by  day  requisite 
must  not  merely  be  calculated — the  difficulty  is  that  the  business  comes  simul- 
taneously y  and  would  require  more  than  one  individual  to  carry  it  on.  One 
Judge  cannot  be  taking  a  criminal  declaration  and  at  the  same  time  sitting  in 
his  Courts ;  but  such  business  has  to  be  done  simultaneously,  and  tiie  practice 
accordinglv  has  been  that,  to  a  large  extent,  criminal  declarations  are  taken  by 
a  non-professional  Justice  of  the  Peace. 

Then,  without  reference  to  circuit,  and  other  county  duties,  what  is  to  come 
of  the  proofs  ?  The  proofs  allowed  last  year  were  137,  including  services ;  but 
say  100  in  ordinary  cases.  Notwithstanding  the  mreat  assistance  given  by  the 
Sheriff  during  the  year,  it  has  been  found  impossible  to  have  this  departmont 
of  business  at  all  kept  up,  or  to  have  what  is  done  executed  in  that  deliberate 
manner  which  justice  requires.  It  is  impossible  to  tell  the  length  of  time 
necessary  for  taking  proofs :  some  may  be  short,  and  others  very  tedious ;  bat 
there  would  nearly  be  a  proof  for  every  day — ^four  days  a  week — of  the  seseion ; 
and  thus  one  Shenff-Substitute  cannot,  with  the  other  duties  above-motioned, 
take  any.  For  these  proofis  must  go  on  simultaneously  with  the  other  duties ; 
and  as  an  instance  of  the  time  sometimes  occupied  in  talung  than,  the  Memorial- 
lata  may  refer  to  two  at  present  going  on  in  the  county :— one  at  Forfar,  which 
has  already  occupied  the  Sheriff -Substitute  for  eight  days,  and  no  appearance  of 
an  end  of  it ;  and  one  at  Domdee  (taken  by  Mr  Duncan  M^Lachlan,  a  Procurator 
of  Court,  who  acta  as  an  honorary  Sheriff-Substitute,  and  who  has  given  a  great 
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deal  ci  time  and  attention  gsatnitously  in  aasisiing  the  SherifEs),  which  haa 
occupied  five  days,  and  the  punner^B  evidence  not  yet  closed. 

TbisBe  details  are  ezdnaiyely  applicable  to  the  businefis  transacted  in  Dundee, 
ltd  show  that  it  is  utterly  impracticable  to  carry  it  on  with  one  local  Sheriff ; 
n-yr  voold  any  additional  occasional  assistance  from  the  Sheriff-Princi{»l  remedy 
the  evil.  What  is  re<}iiired  is  the  simultaneous  and  continued  attention  of  two 
Jidges,  who,  by  a  £Eur  division  of  labour,  would  syBtematically  carry  on  the 
r&  business  in  all  its  branches.  The  criminal  business  alone  is  very  large ; 
jA  if  the  Memorialists  may  be  allowed  one  comparison,  they  would  refer  to  the 
.^  of  Edinburcb,  where,  even  altJiough  the  great  bulk  of  the  business  is 
iroGg^  directly  before  the  Supreme  Court,  there  are  four  resident  Sheriffig — a 
PnDdpal  and  three  SubsUtutes. 

The  Act  of  185S  contemplated  the  appointment  of  additional  Sheriff-Substi- 
^68,  in  consequence  of  the  additional  duties  laid  by  it  on  such  officials ;  and 
^  the  duty  of  determining  the  necessity  for  such  appointments  is  laid  on  your 
LiHshipe,  the  Memorialists  humbly  submit  that  they  have  shown  that  the  due 
aUnitration  of  juatioe  and  the  public  service  imperatirely  require  that  an 
^td^^tknal  Sheriff-Sttbstitttte  be  appointed  at  Dundee. 

TiK  Memorialists  crave  an  interview  with  your  Lordships,  when  full  particulars 
ul  farther  explanations  may  be  given. 

S^ed  by  the  Committee  appointed  at  a  General  Meeting  of  Fhxnuators,  and 
ihD  by  the  Chairman  of  said  Meeting. 

Geo.  Milke,  Chairman,  (Signed)  Thos.  Thornton,  Convener, 

William  Hat. 


DcNDEE,  nth  February  1860. 


Peter  Rrid. 
A&CHD.  Paul. 
TTm.  Scott,  jun. 


Ittfo  ^oofes* 


Erskin^s  Prineiplea  of  the  Law  of  Scotland.  A  New  Edition 
adapted  to  the  present  state  of  the  Law.  By  John  Guthbie 
Smith,  Esq.,  Advocaitew    Edinburgh :  Bell  and  Bradfiite. 

AicoHG  the  numerous  elementary  treatises  on  municipal  law, 
Ertkin^s  Princwles  is  probably  the  best  that  has  been  written  in 
modem  tames,  it  not  also  the  most  popular.  Contrasted  with  its 
jT^t  English  rival,  Blackaton^a  Commentariesy  this  work  cannot 
i^eed  be  said  to  have  attained  a  high  j^ition  as  a  work  of  autho- 
nty;  the  reason  being,  as  every  lawyer  is  aware,  that  it  is  generally 
fegsffded  as  an  abridgment  of  his  laige  and  more  highly  elaborated 
W(vk.  Erdm^B  Principles  was  from  the  first  intended  to  serve  as 
an  introdaction  to  the  study  of  Scotch  law.  Blackstone  took  a 
somewhat  hidier  ground,  claiming  to  come  forward  as  a  guide  to 
the  non-professional  magistracy,  and  that  large  class  to  whom  a 
^xxtm  amount  of  solid  and  precise  information  on  legal  subjects  is 
indi^nsable.  Viewed  simply  as  an  elementary  treatise,  wc  con- 
fess to  a  decided  preference  for  the  epitome  of  our  native  jurist. 

VOL.  IT..~VO.  XZXIX.  MABOB  IBSO,  S 
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Erskine  seems  to  have  possessed  in  an  eminent  degree  an  art  which 
few  legal  authors  have  thought  it  worth  while  to  cultivate, — 

^'  The  last,  the  greatest  ortr-the  art  to  blot ;" 

and  it  is  his  greatest  triumph  that  he  succeeded  in  presenting,  widiin 
the  compass  of  a  small  octavo,  a  scheme  of  municipal  law,  which^ 
for  breadth  of  view,  unity  of  tone,  and  simplicity  of  structure,  has 
no  equal  in  the  literature  of  the  profession.  Accordingly,  while 
BlacKstone  continues  to  be  cited  in  Westminster  Hall,  and,  along 
with  Bum's  Justice  and  the  Current  Statutes,  takes  its  place  in  the 
libraries  of  country  gentlemen,  Erahinis  Principles  has  penetrated 
into  circles,  in  which  our  English  neighbours  would  be  aisposed  to 
think  the  doctrines  of  the  law  as  entirely  out  of  place  as  the  studj 
of  agriculture  would  be  in  the  chambers  of  a  jLondon  attorney. 
We  do  not  pretend  to  say  how  far  Mr  Erskine  may  have  been 
answerable  for  the  development  of  that  litigious  spirit  which  is  said 
to  be  characteristic  of  our  countrymen.  Probably  it  would  be  more 
safe  to  hold  that  his  work  was  adapted  to  the  national  taste  for 
the  formal  sciences.  Certain  it  is  that  the  book  at  once  established 
itself  as  a  popular  favourite,  and  went  through  several  editions  in 
the  lifetime  of  the  author.  Although  very  detective  as  a  manual  of 
the  existing  law,  this  popularity  has  continued  unabated ;  and  even 
in  libraries  consisting,  it  may  be,  of  a  dozen  volumes  in  dingy  calf,  the 
curious  in  such  matters  mav  not  unfrequently  discover  an  antique 
edition  of  Erskine  holding  his  head  erect  amongst  the  grim  theolo- 
gians and  other  sages  of  a  past  generation. 

That,  however,  would  be  a  very  imperfect  estimate  of  the  value 
of  Erskin^s  Principles^  which  regarded  It  solely  in  the  light  of  a 
popular  manual.  Beyond  all  other  works,  it  is  invaluable  to  the 
ocotch  lawyer,  because  in  it  alone  he  is  presented  with  an  intelligible 
view  of  the  theory  of  Scotch  law  within  an  area  not  exceeding  the 
boimds  of  ordinary  mental  vision*  To  attempt  to  master  the 
principles  of  our  law  through  the  medium  of  any  of  our  folio 
institutional  treatises,  would,  we  fear,  be  to  most  minds  a  hopeless 
task.  BelCs  Principles  is  too  condensed,  and  runs  too  much  into 
detail,  to  be  available  for  theoretical  purposes ;  it  is  a  book  for  studj 
or  reference,  rather  than  for  continuous  perusal.  And  so  it  is,  that 
with  all  its  accumulated  imperfections,  Erskin^s  Principles  remains, 
and  will  remain,  the  only  work  which  can  be  put  into  the  hands  oif 
a  student  at  the  outset  of  his  professional  education. 

For  the  first  time  after  the  lapse  of  a  century,  an  attempt  has  been 
made  to  supply  what  was  wantmg  to  the  utility  of  this  work  as  an 
elementary  manual.  The  work  of  the  restwer  is  at  all  times  a  re- 
sponsible—  too  often  a  thankless  task.  Entertaining  the  high 
opinion  we  have  expressed  of  the  value  of  the  original,  we  have 
looked  with  a  commensurate  degree  of  anxiety  to  the  construction  of 
the  amended  edifice.  We  shaii  enounce  in  a  single  sentence  the 
conditions  (easy  and  simple  as  they  are)  of  a  perfect  restoration ; 
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uid  we  believe  our  readers  wHI  have  little  diffionlty  in  satisfying 
themselves  that  Mr  Smith's  edition  is  considerably  in  advance  of 
our  modest  standard  of  excellence.  A  brilliant  writer  and  great 
lothoritj  in  matters  aesthetic  has  imprecated  the  vengeance  of 
posterity  npon  that  impadent  charlatanry,  which  displays  itself  in 
Miierating  the  remains  of  ancient  art  under  the  pretence  of  restor- 
iai!  them.  Mr  Raskin  accordingly  lays  down  this  inflexible  canon 
ut'  criticism,  that  all  restoration  mast  l)e  in  the  way  of  addition, — 
net  a  stone  or  a  tint  of  the  original  design  must  be  desecrated 
br  the  tool  of  the  restorer.     As  for  those  who  think  they  can  im- 

E}ve,  let  them  try  their  hands  if  they  will  on  a  new  structure ;  they 
ve  no  right  to  mutilate  the  great  designs  of  a  former  age.  This 
^nd  principle  is  equally  applicable  to  literary  compositions  as  to 
^niksof  art.  The  only  mfference  is,  that  the  corrupters  of  the  text 
of  our  classical  authors  do  not  deserve  to  be,  like  the  dull  destroyers 
of  o;irchurches  and  public  buildings,  "  damned  to  everlasting  fame  ;'* 
fcnrare  sufficiently  punished  when  the  public  refuse  to  buy  their 
t-vb,  preferring  the  ancient  and  authentic  editions. 

^Ir  Smith,  who  has  already  given  proof  of  his  ability  as  an  original 
^ter,  deserves  some  credit  for  resisting,  in  his  new  undertaking, 
!>*  temjjtation  to  tamper  with  the  integrity  of  the  text,  and  for  pre- 
wying  intact  the  order  of  arrangement  of  the  original  work.  The 
main  divisions  of  municipal  law  are,  as  every  lawyer  knows,  marked 
fflt  by  well-known  landmarks ;  and  it  is  perhaps  of  little  moment, 
in  what  order  these  divisions  are  presented.  Still  the  arrangement 
ot  the  subject  is  part  of  the  author's  design,  and  it  is  at  least  in- 
sulting, if  not  injurious,  to  meddle  with  it. 

What  Mr  Smith  has  actually  done  is  easily  explained.  He  has 
itt«rted,  generally  at  the  end  of  the  chapter,  such  additional  matter 
« is  required  to  complete  the  author's  dfesign.  When  it  is  remem- 
t^^  that  the  plan  or  the  Principles  partakes  of  the  historical  method 
«f  treatment,  it  will  at  once  be  seen  how  easily  this  intercalation  of 
^  matter  can  be  effected  without  breaking  in  upon  the  continuity 
rf  the  subject.  Even  where  the  expositions  of  Erskine  are  entirely 
loapplicable  to  the  existing  law  (as  in  the  chapter  on  Heritable  Se- 
^irities),  the  editor  does  not  obtrude  himself,  as  some  commentators 
j'^ll persist  in  doing,  in  notes  and  insufferable  parenthetical  clauses; 
m  boldly  divides  the  chapter  into  two,  merely  prefixing  the  title, 
^\ncicnt  Forms,"  to  apprize  the  student  that  this  portion  of  the 
^ext  has  become  antiquated.  We  confess,  however,  to  have  read 
^th  some  alarm  an  announcement  in  the  preface,  that  portions  of 
"ie  original  text  have  been  thrown  aside  "in  places  where  it  was 
^tirely  obsolete,  and  had  ceased  to  have  even  a  historical  interest." 
On  a  cursory  comparison  with  the  original,  we  have  not  been  able 
to  discover  many  traces  of  the  excising  knife ;  and  are  in  hopes  that 

m  dangerous  remedy  has  been  used  only  to  a  nominal  extent*  We 
Jo,  however,  most  strongly  advise  the  editor,  as  soon  as  a  reprint  of 

^^^  edition  is  called  for— and  we  do  not  think  he  will  have  long  * 
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'wait — ^to  restore  whatever  has  been  suppressed,  putting  it,  if  he  willj 
within  brackets,  or  at  the  foot  of  the  page.  While  on  this  subject^ 
we  may  observe  that  the  First  and  Third  Books  of  Erskine  have  beeq 
divided,  so  that  there  are  now  six  principal  divisions  instead  of  four  j 
and  a  number  of  the  original  chapters  have  also  been  subdividedi 
These  minor  alterations  have  been  rendered  necessary  by  the  gradual 
extension  of  the  field  of  our  municipal  law ;  and  as  thOT  do  nol 
afiect  either  the  language  or  the  consecutive  distribution  of  the  text 
they  are  judicious  and  unobjectionable.  The  leading  divisions  an 
therefore  as  follows : — (1.)  Public  Law ;  (2.)  Personaland  Dome8ti( 
Relations ;  (30  Keal  Property ;  (4.)  Personal  Property ;  (5.)  Suc- 
cession ;  (6.)  iProcess  ana  Crimes. 

Hitherto  we  have  treated  of  that  portion  of  Mr  Smith's  labours 
for  which  good  taste  and  judgment  are  the  only  reouiaites.  Bui 
our  criticism  would  be  incomplete  were  we  not  to  add,  that  whil^ 
the  editor  has  not  sacrificed  nis  author  to  the  love  of  personal  dis* 
play,  the  additions  he  has  made  to  the  text  are  at  once  aropk 
and  meritorious.  The  new  matter  embraces  every  material  innova- 
tion in  the  principles  and  practice  of  the  law,  and  is  conceived  in 
the  like  philosophical  spirit,  and  expressed  in  the  same  simple  and 
popular  style,  which  have  made  JErskine'a  Principles  the  most  populai 
of  our  leeal  classics.  A  copious  citation  of  authorities  gives  it  as 
addition^  value  as  a  manual  of  reference.  Those  who  are  in  searcli 
of  minute  and  curious  information  on  special  topics,  will  not  oi 
course  expect  to  find  it  in  an  octavo  treatise ;  but  to  the  student,  and 
to  the  educated  and  intelligent  amount  all  classes  to  whom  a  know^ 
ledge  of  the  laws  of  their  country  is  indispensable,  we  cordially 
recommend  it. 

In  point  of  typo^phy  and  getting  up,  the  work  is  creditable  to 
the  taste  of  the  publishers.  The  references  to  authorities  are  placed 
at  the  foot  of  the  page,  where  they  are  not  in  the  way  of  the  reader ; 
and  the  text  is  distinguished  from  the  editorial  adoitions  in  a  way 
that  is  not  disagreeably  obtrusive  to  the  eye. 


€nxxts^nnhntt. 


COURT  OF  SESSION  AND  MODE  OF  APPEAL. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

In  several  recent  numbers  of  the  Journal^  certain  important  changes  in  the  con- 
Btitution  of,  and  form  of  procedure  in,  the  Court  of  Session  We  been  abW 
adrocated.  It  might  be  insinuated  that  such  projects  are  of  a  selfifib  and 
sinister  character,  calculated  to  enhance  the  Supreme  Court  and  the  system  oi 
centralization,  to  the  prejudice  of  local  and  provincial  Courts.  Such  alarm  is 
unfounded  ;  and  to  the  mmd  of  any  person  who  has  attentively  studied  the  8ut>* 
ject,  such  reforms  will  have  the  tendency  to  consolidate  the  judicial  tribunals 
of  the  land,  and  to  engender  respect  to  the  laws  more  deep  and  extended. 
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Wheterer  there  is  a  fault  in  the  administFation  of  law,  that  fault  affects  the 
Thole  epiesML,  and  tends  to  Ining  it  into  oontempt.  If  there  be  unnecesBary 
expense,  complexity,  and  delay  in  any  one  department,  the  complaint  is  ex- 
tended  to  the  whole. — ^"  The  Law's  delay"  '*  /to  glorious  uncertainty^'^  and  "  Its 
iftormons  cost^^  becxnne  honsehold  wordb — ^the  proverbs  of  a  people.  The  law 
itself  is  bated,  and  its  courts  shunned,  because  in  some  one  of  its  varied  spheres 
1.3  ?perationB  are  clumsy,  cosily,  and  the  reverse  of  certain. 

The  beauty  of  any  system  of  administrative  justice  is  ready  access  to  courts 
fi  hand,  bringing  justice  to  the  door.  But  there  must  exist  wise  checks  against 
Elificarriage  of  justice.  Speed  will  be  dearl^r  purchased  at  the  expense  of  error. 
LcoBomy  of  jostioe  is  a  miserable  compensation  for  economy  in  cost.  Injustice, 
bowerer  cheap,  is  an  evil  which  gnaws  the  very  vitals  of  the  commonwealth. 

The  check  on  local  courts  is  a  ready  and  cheap  mode  of  appeal  to  a  supreme 
ooQit,  removed  both  in  distance  and  in  dignity  from  the  suspicion  of  locid  in- 
dianes  or  nrejndices. 

One  of  tne  psimary  benefits  of  such  ready  access  to  a  court  of  appeal  is,  a 
seose  of  responsibility  uniformly  impressed  on  the  mind  of  the  local  judge. 
Destroy  this,  and  straightway  the  sic  volo  sic  Jubeo  becomes  the  rule  of  action. 
AAiiresponeible  judge  is  a  judicial  tyrant,  capable  of  doing  much  evil  under  the 
gaib  of  justice. 

But  next  to  irresponsibility  by  the  existence  of  an  injudicious  finality  is  the 
mockery  of  an  appeoJ  so  cumbrous,  expensive,  and  dilatory,  as  to  confine  the 
pnTi}£^  to  the  limited  few,  whose  wealth  enables  them  to  indulge  in  the 
loiaries  of  law.  An  unprincipled  judge  might  calculate  where  his  judgment 
v^oold  probably  be  submitted  to  review,  and  where  it  was  not  at  all  likely 
to  be  90  reviewed,  and  act  accordingly. 

There  axe  some  great  nustakes  committed  in  jud^g  of  the  effects  of  a  ready 
appeal  It  has  been  argued,  that  if  the  door  of  review  be  opened  too  wide, 
tneie  will  be  an  undue  temptation  to  carry  up  cases  which  otherwise  would 
hare  rested  in  the  first  Court.  With  submission,  the  tendency  is  in  the  oppo- 
site direction.  There  is  not  an  agent  in  the  profession,  either  metropolitan  or 
provincial,  but  who  can  bear  testimony  that  a  multitude  of  judgments  of  local 
judges  are  advocated  when  there  exists  no  hope  of  an  alta^tion,  but  where 
the  certainty  of  two,  if  not  three  years^  delay,  and  the  prospect  of  enormous 
expense  in  supporting  the  judgment,  will  induce  a  compromise  at  a  very  great 
sacrifice.  Parties  are  in  this  way  often  compelled  to  an  unsatisfactory  ar^tra- 
tioD  of  legal  questions,  often  to  unprofessional  referees.  The  nigh  number  of 
tppeals  is  therefore  no  index  of  the  unhealthy  working  of  inferior  judicatories ; 
but  may  in  fact  only  establish  the  unsuitableness  of  the  supervision  to  which 
(bej  are  subjected.  Neither  is  a  high  number  of  reversals  in  the  Supreme  Court 
wy  criterion  of  the  unsatisfactory  state  of  local  courts.  It  has  been  hinted  that 
tbere  may  be  a  tendency  in  a  court  of  review  to  encourage  appeals ;  but  the  fact 
^  a  preponderance  of  reversals  may  be  better  accounted  for  by  the  fact,  that  it 
ii  only  cases  of  nicety  or  doubt  which  are  carried  to  higher  courts,  leaving  the 

C;  mass  of  mere  common-day  causes  to  remain  on  mar  primitive  decision, 
more  mature  investigation  cases  receive  from  new  minds  often  result  in  a 
dedaon  on  grounds  not  formerly  raised. 

Bat  an  expeditious  mode  of  appeal  would  prevent  cases  being  carried  up  for 
tbe  mere  saxe  of  dday,  because  the  despatcn  they  received  would  effectually 
prevent  unnecessary  recourse  to  such  expedient  by  making  it  too  dear.  On  the 
other  hand,  cases  of  difficulty  would  probably  receive  the  greater  amount  of 
attention  from  the  first  judge,  and  where  appealed  might  speedily  be  adjudged 
on  by  the  App^  Court ;  and  thus  consistency  and  uniformity  of  law  would 
be  secored  torotuphout  the  kingdom.  It  is  to  be  feared  that  at  present,  even  in 
questions  of  much  importance  in  rural  affairs,  what  is  held  as  law  and  practice 
in  one  county  is  the  very  opposite  in  another,  perhaps  the  next  adjacent. 

There  is  a  striking,  contrast  between  the  law  and  practice  of  £ngland  and 
Scotland  as  to  the  right  of  appeal,  and  the  speed  of  decision.     In  the  former. 
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an  appeal  on  all  points  of  law  can  readily  be  had  from  the  Justices,  both  in 
special  and  quarter  sessions,  and  from  Countj  Courts,  to  the  Supreme  Comv 
of  law.  It  is  not  unusual  to  find  the  judges  of  the  Supreme  Courts  in  full 
bench  delivering  lengthy  and  well-digested  opinions,  whether  a  toll  of  a  few  i 
pence  is  exigible  on  certain  articles,  or  whether  some  small  claim  falls  under  the 
Statute  of  Limitations.  In  Scotland,  no  such  questions  can  ever  reach  the 
Supreme  Court  except  by  declarator,  and  thus  the  Law  of  ToUs  in  Scotland  a 
as  diverse  as  there  are  counties  or  districts ;  and,  indeed,  the  ''^  Law  of  (fu 
Road''*  in  some  counties  varies  periodically  with  the  occupants  of  the  bench  fur 
the  time  being. — ^I  am,  etc.,  i 

A  CotJiiTT  Court  Judge. 


MARRLA.GE  WITH  A  DECEASED  WIFE'S  SISTER. 

Sir, — I  am  induced  to  address  you  on  this  subject,  by  the  letter  in  your  publi- 
cation for  this  month,  from  "  One  who  is  interested." 

I  regret  that  I  cannot  furnish  your  correspondent  with  what  he  is  in  search 
of ;  but  there  are  some  reflections  which  have  occurred  to  me  on  this  subject, ;^a 
statement  of  which  may  not  be  uninteresting  to  any  one  who  is  interested 

Looking  to  the  terms  of  the  Confession  of  Faith,  which  is  ratified  by  Act  of 
Parliament,  and  which  declares,  that  ^^  the  man  may  not  marry  any  of  his  wife  9 
kindred  nearer  in  blood  than  he  may  of  his  own,  nor  the  woman  any  of  her 
husband's  kindred  nearer  in  blood  tlian  of  her  own  ;"  looking  also  to  the  dif- 
ferent opinions  entertained  by  many  whose  opinions  are  entitled  to  the  greattist 
respect,  and  to  the  position  taken  by  the  Court  in  the  recent  noted  case  of 
Fenton  v.  Limngston^  I  do  not  propose  to  enter  into  ^  discussion  as  to  what  h 
the  law  of  Scotland  on  this  vexed  question,  but  rather  to  throw  out  some  hinU 
as  to  the  true  construction  of  the  Mosaic  law,  that  law  upon  which  the  law  of 
Scotland  as  to  the  forbidden  degree  is  admittedly  foimded. 

Now,  I  am  disposed  to  maintain,  that  the  clause  in  the  18th  chapter  of 
Leviticus  was  not  intended  to  operate  either  as  a  prohibition  against  marria£;e 
with  a  deceased  wife's  sister,  or  against  bigamy,  or  polygamy ;  and  this,  I  think, 
may  be  proved  from  other  parts  of  Scripture. 

Let  us  first  inquire  whether  a  plurality  of  wives  was  prohibited  under  the 
Mosaic  law : — ^And  as  showing  that  it  was  not,  I  would  refer  to  the  book  of 
Deuteronomy,  chap,  xxi.,  v.  15  et  seq. ;  from  which  passage  it  is  evident  that, 
under  the  Mosaic  dispensation,  it  was  quite  permissible  to  have  "  two  wives." 
By  turning  to  the  passage  referred  to,  it  will  be  noticed,  that  no  question  is 
raised  as  to  which  of  the  two  wives  was  the  first  married.  The  motner  of  the 
firstborn  son  might  not  have  been  the  first  married  wife,  nor  the  mother  of  the 
firstborn  child ;  but,  notwithstanding,  her  son  was  to  have  the  position  and 
the  rights  of  the  legitimate  firstborn  son.  I  would  also  refer  to  the  practice 
amongst  those  who  Uved  under  the  Mosaic  dispensation ;  and  perhaps  it  may  be 
sufficient  to  refer  specially  to  the  case  of  the  prophet  David — the  divinely-elected 
founder  of  the  Hebrew  dynasty.  Even  his  marriage  with  Bathsheba  must  be  con- 
sidered legitimate  in  a  legal  sense,  because  from  it  descended  not  only  the  royal 
house  of  Judah,  but  also  the  Messiah  (see  Matthew,  chap,  i.),  who  is  uniformly 
regarded  by  the  prophets  as  the  pure,  lineal,  and  legitimate  descendant  of  the 
second  King  of  Israel.  It  may  also  be  noticed,  incidentally,  that  in  the  prophet 
Nathan's  rebuke  to  David,  recorded  in  the  12th  chapter  of  2d  Samuel,  the  Lord 
is  said,  v.  8,  to  have  given  David  '*  wives." 

Such  may  be  sufficient  to  show  that  a  plurality  of  wives  was  not  prohibited 
by  the  Mosaic  law. 

Let  us  now  inquire,  whether  marriage  with  a  deceased  wife's  sister  is  pro- 
hibited by  the  text  in  Leviticus  before  referred  to. 

I  will  take  it  for  granted,  as  mentioned  by  Professor  More  in  his  Not<«  on 
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Stair  (note  B,  t.  Forbidden  Degrees) ,  that  it  is  an  acknowledged  rule  of  construe- 
^m  that  a  prohibition  against  a  certain  decree  of  consanguinity  or  affinity  ap- 
[felks  equally  to  either  sex,  and  that  all  authorities  legal  and  philological  are  agreed 
A  this.  Od  this  role  of  construction,  intermarriage  between  a  man  and  his  de- 
saoed  irife*B  sister  is  precisely  similar  to  intermarriage  between  a  woman  and 
Us  deceased  husband^s  brother ;  and  if  the  one  be  prohibited  so  would  be  the 
(fi^.  Now,  that  the  latter  mode  of  intermarriage  was  not  intended  to  be  pro- 
klited  by  the  Levitical  canon  is,  I  think,  a  necessary  inference  from  other  parts 
jf  Scripture.  Indeed,  in  certain  circumstances,  viz.,  where  a  woman  had  no 
djUdren  by  her  first  marriage,  she  was  not  only  allowed,  Imtpositively  enjoined 
l)T  the  Mosaic  law,  to  intermarry  with  her  brother-in-law.  See  Deuteronomy, 
ckp.  XX7.,  Y.bei  seq.y  and  Genesis,  chap,  xxxviii.,  v.  8,  9,  10. 

(hi  tbe  rale  of  construction  just  referred  to,  it  necessarily  appears  that  the 
M  Tene  of  the  18th  chapter  of  Leviticus  was  not  intended  to  prohibit  inter- 
TLMmse  with  a  deceased  wife's  sister. 

If  it  be  asked,  what  then  does  that  verse  mean,  and  what  does  it  prohibit  ?  I 
T*%]dao8wer — ^what  it  literally  expresses,  viz.,  that,  in  a  state  and  society  where 
iplsnlitv  of  wives  was  allowed,  a  man  should  not  have  two  sisters  for  wives  at 
obeaadtlie  same  time.  And  if  we  look  at  the  expressions  used  in  that  verse, 
ud  ooBsider  the  domestic  jealousies  and  vexations  m  the  family  of  the  patriarch 
J^ec^  arising  out  of  his  having  had  two  sisters  for  wives  at  itie  same  time,  we 
ir  ucee  see  the  value  and  the  force  of  that  prohibition,  as  so  understood. 

Jhm  are  the  views  I  take  of  the  Mosaic  law  on  this  question ;  and  if  we  are 
k>A  that  the  Mosaic  law  is  not  applicable  to  the  present  state  of  the  world  or 
tf  »ciety,  let  it  be  remembered  that  it  is  upon  the  Mosaic  law  that  the  pro- 
uf^  is  founded  which  is  supposed  to  bnng  marriage  with  a  sister-in-law 
Tithin  the  category  of  the  forbidden  degrees.  If  the  foundation  of  this  pro- 
iiUtion  is  inappUcdble,  what  becomes  of  the  prohibition? 

I  have  often  been  astonished,  that  those  who  have  entered  into  a  discussion 
« to  what  ought  to  be  the  law  on  this  subject  have  not  drawn  a  distinction 
Wt^een  the  cases  where  there  are  no  children,  and  where  there  are  children  of 
tk  fim  marriage.  Where  there  are  no  children,  the  bond  of  union  that  sub- 
1^  between  the  surviving  husband  and  the  relatives  of  the  lady  is  dissolved 
f'jdiath,  and  there  is,  morally  speaking,  no  more  relationship  between  the  parties 
tkn  there  was  «riginally ;  and  I  can  see  no  reason  why,  in  such  a  case,  inter- 
amtge  shouki  be  prelttbited. 

Where  there  are  diildren,  however,  the  case  appears  to  me  to  be  different.  I 
certainly  cannot  point  to  any  passage  of  Scripture  clearly  prohibiting  inter- 
"amage  with  a  deceased  spouse's  brother  or  sister  in  such  a  case.  Leviticus, 
'iap.  iviii.,  v.  16,  and  chap,  xx.,  v.  21,  may  be  held  to  apply  ;  but  probably 
^  passages  apply  literally  to  a  brother's  wife  and  not  to  a  brother's  widow. 

Vet  1  must  say  that  my  own  views  and  feelings  are  with  those  who  maintain 
^t  the  relationship  subsisting  between  uncle  or  aunt,  on  the  one  hand,  and 
tephewB  and  nieces,  on  the  other,  ought  not  to  be  changed ;  and  that  one  having 
^  blood  relationship  of  uncle  or  aimt  ought  not  to  be  brought  into  the  positiotai 
^parent  by  marriage.  A  man  may  not  marry  his  aunt,  and  does  it  accord 
^th  oar  better  feelings  that  the  man's  father  may  marry  that  aunt  ? 

"nKse  reflections  may  serve  as  hints  for  the  further  elucidation  of  this  vexata 
?««tio.^I  am^  &c.,  Ita  est. 

EDKBi-BGH,  21st  Februaiy  1860. 
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FIRST  DIVISION. 
Earl  of  Wemtss  v.  Graham. 
Bill  of  Exchange — Reference  to  Oath — Turpis  Causa. 
In  a  M.P.  brought  for  the  distributiou  of  some  funds  belongiDg  to 
the  late  Mr  Graham,  James  Mackinlay  claimed  on  a  bill  for  L.900, 
bearing  to  be  granted  bj  the  deceased.  The  question  of  value  having 
been  referred  to  his  oath  bj  the  other  claimants,  he  deponed  that  he  had 
married  a  daughter  of  the  deceased ;  that  he  had  divorced  her  for 
adultery ;  and  that,  on  a  promise  from  his  &ther-in-law  that  he  would 
give  him  L.3000,  he  consented  to  take  her  back  to  live  with  him,  and 
did  take  her  back.  Some  jears  after,  the  bill  in  question  was  granted, 
and  was  intended,  he  said,  to  be  in  fulfilment  of  the  aforesaid  promise, 
and  to  reimburse  him  for  the  expense  he  had  been  put  to  in  obttdning 
the  divorce.  The  Court  held  the  oath  negative  of  the  reference,  be- 
cause (1.)  supposing  there  had  been  an  agreement  to  pay  the  L.3000,  or 
the  expense  of  the  divorce  suit,  it  was  extrinsic ;  (2.)  it  was  tuarpis  cminu 

Wilson  v.  Bartholomew  and  Co. 
Suspensum — Competency — Decree — Ad  factum  pnBatandum. 
This  was  a  suspension  of  a  charge  on  an  extract  interim  decree,  re- 
quirmg  the  complainer  to  pump  out  the  water  in  a  coal-pit  at  Dalmar- 
nock,  so  as  to  keep  it  down  to  a  certain  level.  The  competency  of  the 
suspension  was  objected  to,  inasmuch  as  it  did  not  fall  within  sec  24  of 
16  and  17  Vict,  cap.  80.  The  Lord  Ordinary  thought «ithat  the  com- 
plainer had  mistaken  his  remedy.  He  should  have  brought  a  note  of 
suspension  with  a  statement  of  facts  and  pleas  in  law,  so  as  to  enable 
the  Lord  Ordinary  on  the  Bills  to  judge  whether  the  note  should  be 
passed  or  not.  Instead  of  that,  he  had  presented  a  mere  formal  note 
without  reasons,  to  be  passed,  of  course,  under  1  and  2  Vict,  cap.  86. 
He  therefore  dismissed  Uie  process,  and  the  Court  adhered. 

Mackintosh  v.  Fraseb. — Jan.  20. 
Jury  Trial — Wrongous  Detention  in  Lunatic  Asylum — Powers  of  Counsel, 
This  was  an  action  of  damages  for  the  wrongful  apprehension  and  deten- 
tion of  the  pursuer  in  a  lunatic  asylum.  The  jury  found  for  the  defenders, 
because  in  their  opinion  the  pursuer  was  insane  at  the  time  referred  to, 
and  had  been  properly  confined.  A  new  trial  was  now  moved  for  on 
the  ground,  (1.)  that  the  verdict  was  contraiy  to  evidence,  the  eccen- 
tricities deponed  to  being  traceable  to  drink  only ;  and  (2.)  by  reason  of 
certain  matters  disclosed  in  an  affidavit  The  pursuer  deponed  that  he 
specially  instructed  the  Solicitor^General,  who  was  leading  counsel  for 
him  at  the  trial,  to  examine  him  as  a  witness,  and  that  he  insisted  upon 
this  as  absolutely  essential  in  support  of  his  case ;  there  were  many  cir- 
cumstances, in  regard  to  which  he  alone  could  give  an  explanation  to 
the  jury,  and  he  remained  under  the  impression  and  belief,  down  to  the 
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dose  of  the  case,  that  he  was  to  be  examined  as  a  witness;  he  was  in 
liteodaooe  for  the  purpose,  and,  accordingly,  was  desired  to  remain  out 
of  Court,  and  he  did  remain  out  of  Court  during  the  whole  time  when 
the  eridence  on  his  behalf  was  being  led  ;  when  his  case  was  about  to  be 
dosed,  he  was  engaged  in  looking  over  certain  memoranda  which  he  had 
fcr  the  purpose  of  assisting  his  memoiy  in  giving  evidence,  and  came 
iBto  Coart  in  order  to  be  examined ;  but  when  he  arrived,  he  found,  to 
b  astonishment,  that  the  Solicitor-General  had  declared  the  pursuer's 
•:ase  closed,  and  the  Solicitor-General  informed  him  that  he  had  resolved 
m  to  examine  him.  This  was  contrary  to  the  foresaid  special  instructions 
JYen  to  the  Solicitor-General,  and  contrary  to  the  understanding  upon 
t^ch  he  was  authorized  to  act  as  counsel  for  the  deponent.  After  the 
defenders  closed  their  evidence  without  examining  the  deponent,  he  de- 
.ermiDed  to  make  another  attempt  to  put  his  evidence  before  the  jury ; 
and,  accordingly,  at  the  close  of  the  judge's  charge,  he  rose  to  state  to 
"hi  judge  the  manner  in  which  he  had  been  treated  by  the  exclusion  of 
bis  evidence,  as  above  set  forth,  and  to  request  the  judge  then  to  have 
^  examined  as  a  witness.  '  But  before  he  made  his  statement,  he  was 
iiitfnupted  by  the  presiding  judge,  and  he  was  not  allowed  to  make  the 
^tatenient  and  request  which  he  intended  to  do.  It  was  argued  on  the 
authority  of  the  English  case  of  Swmfen  v.  Stmnfen  (31  L.  T.  Rep.  and 
13  Seott),  that  a  counsel  had  no  power  to  violate  the  special  instructions 
on  which  he  was  employed.  The  Court  was  clear  that  the  first  ground 
en  which  the  motion  was  rested  was  unfounded,  because  no  other  ver- 
%  coold  have  been  returned.  On  the  second,  the  case  was  distinguish- 
able from  Swinfen's,  where  the  counsel  did  not  err  in  conducting  the 
C2i€,  bat  went  out  of  their  province  to  put  an  end  to  it  by  compromise. 
Here  the  alleged  error  was  in  the  conduct  of  the  cause.  The  pursuer 
^3  represented  by  other  counsel,  and  he  had  an  ample  opportunity  of 
addressing  the  Court  on  the  subject  before  the  whole  case  had  been  left 
'^J  the  jury.    Motion  therefore  refused. 

Pet.,  Ebskine  Wemyss. — Jan.  24. 

Process — Petitiom — FcdUng  Asleep. 
The  Lord  President  in  this  case  intimated  that,  ailer  consultation  with 
^e  other  judges,  the  Court  was  of  opinion  that  a  petition  in  dependence 
^fore  the  Junior  Lord  Ordinary  does  not  fall  asleep. 

Clydesdale  Bask  v.  The  Lobd  Advocate. — Jan.  27. 
Banking  Company — License — Statute — Constniction. 
The  Act  8  and  9  Yict.,  cap.  38,  provides  that  thereafler  every  bank  shall 
^^e  oat  a  separate  and  distinct  license  for  every  town  and  place  in  which 
^ty  do  basiness,  the  rights  of  the  existing  branches  of  banks  then  in 
^ptsration  being  saved.  The  question  in  this  case  was,  whether  the 
Clydesdale  Bank  was,  after  its  union  with  the  Edinburgh  and  Glasgow 
^^  entitled  to  issue  notes  at  the  places  where  the  latter  bank  carried 
^Q  business  without  taking  out  new  licenses, — ^in  other  words,  whether 
the  licenses  of  the  Edinburgh  and  Glasgow  Bank  to  issue  notes  were  by 
^^e  uiion  transferred  to  the  Clydesdale.  Lord  Ordinary  Ardmillan  held 
^Wt  thej  were  not  transferred,  and  the  Court  adhered. 

T0L.IT.^SO.  XXXIX.  UABCU  I860.  T 
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L1ND8AT  v.  London  and  N.-W.  Railway. — Jan.  27. 

Arrestment  jur,  Jund,  causa — Jurisdiction, 
This  is  an  action  of  declarator,  that  the  defenders  are  bound  to  con> 
yey  the  pursuer's  fruit,  etc.,  from  Liverpool  on  the  usual  terms  as  com- 
mon carriers,  and  of  damages  for  their  refusal  to  do  so.     JurisdictioD 
was  founded  by  lodging  arrestments  in  the  hands  of  the  Caledoniai) 
Railway,  which,  it  appeared  from  a  proof,  had  attached  (1)  stock  of  the 
company  standing  in  the  names  of  Messrs  Creed  and  Glyn,  two  of  tbe 
directors  of  the  London  and  North- Western,  for  behoof  of  the  company ; 
(2)  railway  carriages  and  trucks ;  (3)  balance  of  profits  due  from  the  clear- 
ing house.  The  question  was,  whether  attachment  of  these  subjects  founded 
jurisdiction.     The  Court  held  it  did.     The  Lord  President  remarked— 
The  defenders'  argument  is,  that  the  stock  of  the  Caledonian  Railway  Codi- 
pany  was  not  in  a  position  that  it  could  be  arrested,  as  the  property  of  the 
London  and  North- Western  Railway  Company,  because  no  railway  com- 
pany could  hold  Caledonian  Railway  stock  ;  and  the  stock  alleged  to  belong 
to  the  defenders  actually  stood  in  the  name  of  Messrs  Creed  and  Gljn. 
the  secretary  and  treasurer  of  the  London  and  North-Westem  Company. 
In  the  books  of  the  two  railway  companies  there  was  no  trace  of  the 
possession  of  this  stock  by  Creed  and  Glyn,  nor  do  Creed  and  Glyn 
themselves  keep  any  accounts  in  regard  to  it.     The  name  in  the  boob 
of  the  Caledonian  Biailway  Company  is  that  of  the  defenders ;  and  from 
the  books  and  parole  evidence,  it  clearly  appeared  that,  to  obviate  a 
difficulty,  Creed  and  Glyn  held  this  stock  for  the  defenders  as  a  hani 
and  as  nothing  else  than  a  hand.     Creed  and  Glyn  were  entirely  under 
the  orders  of  the  defenders  in  reference  to  the  management  of  this  stock ; 
and,  on  this  view  of  the  &ct8,  he  was  of  opinion  that  there  was  in  the 
defenders  a  substantial  interest  in  this  stock,  which  was  attachable  by 
arrestment.     As  to  the  last  matter,  of  the  balances  of  joint  traffic,  it  is 
denied  that  they  had  any  existence,  and  that  in  regard  to  them  it  is  not 
yet  determined  in  whose  favour  the  balance  is.     If  that  is  so,  then  the 
defenders  have  a  substantial  interest  in  this  uncertain  balance,  which  b 
arrestable.  That  arrestment  of  a  substantial  interest  was  sufficient  to  found 
jurisdiction,  had  been  held  in  the  case  of  Douglas,  13th  June  1831.    He 
quite  well  recollected  that  case,  and  the  report  was  erroneous,  because  it 
led  to  the  inference,  that  the  Court  recognised  the  value  of  the  thing 
arrested  as  the  measure  of  the  decree.     The  Court  did  not  do  that,  and 
no  Scotch  lawyer  would  do  so.     When  the  jurisdiction  is  once  estab- 
lished, and  the  party  has  appeared,  the  thing  arrested  may  go  away,  and 
its  value  is  immaterial.     As  to  the  carriages,  the  facts  are  very  obscure ; 
and  he  did  not  think  it  necessary  to  give  any  opinion  as  to  whether  tbe 
nexus  had  been  laid  on  them  or  not.     Lord  Ivory  concurred  at  length. 
If  it  were  to  be  sustained  that  the  standing  of  the  shares  in  the  name  of 
Creed  and  Gl}^!  were  to  defeat  the  arrestments,  then  all  that  any  man  in 
Scotland  would  have  to  do,  if  he  wished  to  defeat  the  diligence  of  his 
creditors,  would  be  to  name  a  trustee  on  the  other  side  of  the  border, 
and  then  all  his  Scotch  creditors  could  be  whistled  down  the  wind. 
On  the  subject  of  arrestment  in   order  to  found  jurisdiction,   many 
remarks  in  many  places  had  been  made  in  ignorance,  and  from  overlook- 
ing the  distinction  between  process  in  presence  and  process  in  absence. 
If  a  party  whose  property  had  been  arrested  did  not  choose  to  appear,  and 
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decree  was  obtained  against  him,  the  party  "s^ho  had  obtained  decree 
coQid  make  the  most  of  the  article  arrested ;  but  if  appearance  was  made, 
and  decree  obtained,  it  was  good  to  the  last  shilling,  whatever  the  value 
of  the  article  arrested.  Lords  Curriehill  and  Deas  concurred ;  the  latter 
reaiarkiiig,  that  if  a  substantial  interest  be  arrested,  it  did  not  signify 
ihQQgh  nothing  were  eventually  recovered ;  that  he  did  not  saj  what 
vgald  be  the  effect  of  the  defenders  disclaiming  all  interest  in  the  thing 
tmted,  hot  the  defenders  here  had  not  disclaimed  all  interest  in  the 
matters  arrested. 

Faiblie's  Trustees  v,  Fairlie. — Jan.  31. 
JSntaH — Trust  for  Creditors — Construction, 
In  1823  the  late  Sir  William  Cuningham  Fairlie,  Bart.,  executed  a 
•position  and  conveyance  in  trust  to  the  pursuer,  Mr  Rothwell,  and  the 
Dw  deceased  Robert  Burnett,  writer  to  the  signet.  This  deed  proceeded 
on tbe following  narrative: — ^In  the  introductory  or  inductive  clause  of 
tbetrmt-disposition,  Sir  William  declares,  **  I  am  desirous  to  do  every- 
tbifl'in  my  power  for  the  interest  of  my  creditors,  and  the  liquidation  of 
ihi  ekims  against  me."  He  therefore  (1.)  dispones  generally  to  the 
tnetees  ^^all  and  sundry  lands  and  heritages,  teinds,  rights  of  patronage, 
isnds  that  may  descend  to  me  under  entail,  under  the  restrictions  and 
CHiditions  thereof,  so  far  as  incumbent  on  me,"  empowering  his  trustees 
"gwieraDy  to  do  everything  thereanent  which  I  could  have  done  before 
gmnting  hereof.**  He  provided  that  his  trustees  should  be  as  unfettered  in 
»»pect  to  the  entailed  property  disponed  to  them  as  he  was  himself.  He 
then  spedally  dispones  the  lands  and  barony  of  Fairlie,  with  "  all  right, 
Qtle,  or  interest  I  have  to  or  in  the  same ;"  the  only  qualification  or  re- 
striction being  ^'  that  the  right  of  my  said  trustees  shall  be  and  is  hereby 
i^cted  to  my  own  right  and  interest  in  the  lands  and  others  above 
^sponed,  my  trustees  being  hereby  obliged  to  comply  with  the  whole 
conditions  and  stipulations  contained  in  the  investitures  thereof,  in  so  far 
a  incumbent  on  me."  The  truster  further  provided  as  follows : — "  It  is 
hereby  further  provided  and  declared,  that  the  whole  debts  and  sums  of 
ponej,  principal,  and  annualrents,  due  by  me  at  and  preceding  the  date 
^'^reof,  and  penalties  to  the  extent  of  the  expenses  already  incurred,  are 
^d  shall  be  real  burdens  upon  the  subjects  hereby  conveyed,  and  shall 
^  preferable  to  any  future  debts  to  be  contracted  and  deeds  to  be- granted 
tymeand  my  heirs."  (2.)  Power  was  conferred  upon  the  trustees,  upon 
fining  the  granter's  consent,  to  sell  the  granter's  liferent  or  other 
interest,  real  or  personal,  in  the  said  lands,  and  also  to  borrow  money  upon 
i^eritable  security ;  to  superintend  and  manage  the  lands  and  coal  situated 
tbereb,  and  the  estate  vested  in  them,  in  such  way  as  should  appear  to 
them  most  advantageous ;  and  to  grant  leases.  Sir  William  died  in 
1*^37.  In  1856  Sir  C.  G.  Fairlie,  the  heir  then  in  possession,  raised  an 
action  of  declarator  under  the  Entail  Amendment  Act,  in  which  he  ob- 
tained a  decree  to  the  effect  that  he  held  the  lands  in  fee  simple,  in 
"^pect  that  one  of  the  prohibitions  in  the  entail  against  disponing  the 
^nds  was  not  fenced  by  a  proper  irritant  clause.  The  trustees  un<ler 
^^deed  of  1823  now  raised  a  process  of  maills  and  duties,  in  which  they 
Maintained  that  the  trust-deed  conveyed  the  truster's  right  to  challenge 
the  entail,  and  entail  having  been  found  to  be  ineffectual,  they  were 
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entitled  to  enter  into  possession.  The  Lord  Ordinary  (Benhofane)  pro- 
nounced this  interlocutor:—'^  12tJi  November  1858. — ^The  Lord  Ordinaiy 
having  heard  parties'  procurators,  and  made  avizandum,  finds  that  the 
deceased  Sir  William  Cuningham  Fairlie  held  the  estate  of  Fairlie  bj 
virtue  of  an  entail,  which  contained  a  valid  prohibition  against  contract- 
ing debt,  dulj  fenced  by  irritant  and  resolutive  clauses :  Finds  that,  in 
1823  and  1824  respectively,  the  said  Sir  William  Fairlie  executed  the 
trust-deed  and  supplementary  trust-deed  libelled  on,  in  favour  of  certain 
trustees  for  behoof  of  his  creditors,  which  form  the  title  of  the  pnrsuen 
of  this  action  :  Finds  that  these  deeds,  in  so  far  as  regards  the  entailed 
estate,  were  limited  and  restricted  by  the  fetters  of  the  entail,  and  were 
calculated  to  convey,  and  did  convey,  such  right  only  to  the  trustees  for 
behoof  of  his  creditors  as  Sir  William  was  entitled  to  convey  under  the 
provisions  of  the  entail :  Finds  that  these  deeds  would  have  fallen  under 
the  restrictions  of  the  entiiil,  as  constituting  contractions  of  debt,  bad 
they  been  framed  so  as  to  subsist  after  the  death  of  Sir  William,  or  to 
attach  more  than  his  liferent  interest  in  the  entailed  estate ;  but  finds, 
separaiim^  that  they  were  not  so  framed,  but  that,  in  so  far  as  the  en- 
tailed estate  was  concerned,  they  fell,  and  became  ineffectual  at  his 
death  :  Therefore  finds  that  the  pursuers  have  no  good  title  to  pursue  the 
present  action ;  assoilzies  the  defender  from  the  whole  conclusionB  of 
the  action,  and  decerns  ;  finds  the  pursuers  liable  in  expenses ;  allows 
an  account  thereof  to  be  given  in,  and,  when  lodged,  remits  the  same  to  j 
the  auditor  to  tax  and  report."  The  Court,  on  a  reclaiming  note,  ad- 1 
hered ;  holding  that  what  was  conveyed,  was  simply  the  interest  which 
the  truster  had  in  the  lands  subject  to  the  conditions  of  the  entail.  It 
therefore  terminated  with  his  life. 

Dawson  v.  Dawson. — Feb,  8. 
Suit  Abroad — Interdict, 
An  action  was  raised  by  an  Englishman  in  the  Court  of  Chancery 
against  Dawson's  Trustees  (three  of  whom  lived  in  Scotland  and  one 
in  England),  to  obtain  relief  against  a  series  of  frauds  perpetrated  bv 
Dawson  in  the  affairs  of  the  Carron  Company,  of  which  plainUfi*  was  a 
shareholder.  The  trustees  brought  a  multiplepoinding  in  which  the 
plaintifi*  in  the  English  suit  claimed;  and  he  also  raised  a  reduction. 
The  Court  refused,  hoc  statu^  a  motion  to  interdict  him  from  carrying  on 
the  proceedings  at  his  instance  in  the  Court  of  Chancery. 

Mitchell,  Cadell,  and  Co.  v.  W.  and  J.  Millak. — Feb.  10. 

Principal  and  Agent — Foreign  Principal — Liability  of  Agent 

On  22d  February  1854  the  defenders,  merchants  in  Leith,  on  behalf 
of  Cordes  and  Gronemeyer  of  Hamburg,  sold  to  the  pursuers  a  cargo  of 
bones,  to  be  shipped  from  Denmark  in  March  or  April.  The  defenders 
had  the  authority  of  Cordes  and  Gronemeyer,  and  at  the  time  of  the 
transaction,  the  pursuers  were  made  aware  that  they  acted  in  behalf  of 
that  house.  The  question  was,  whether,  there  being  a  breach  of  the 
contract,  the  defenders  were  personally  liable  in  damages.  Held  by  the 
whole  Court  (diss.  Lords  Deas  and  Neaves),  that  as  to  the  liability  of 
an  agent  in  such  circumstances,  there  was  no  rule  of  law  in  the  matter. 
The  question  was  simply,  Whose  faith  was  followed — the  agents*  or  the 
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priDcipab'  ?  and  that  was  a  question  for  the  jary.  Where  the  principal 
n-as  a  foreigner,  there  might  be  a  presumption  in  &your  of  the  liabiUfy 
of  the  agent  of  a  stronger  kind  than  when  he  is  not ;  but  it  was  a  pre- 
fumptioD  of  &ct,  not  of  law,  liable  to  be  rebutted  bj  other  evidence  in 
the  case.  Ideating  this  case  as  a  juiy  question,  the  Court  decided  that 
the  agents  were  not  liable. 

Davidson  v.  Davidson. — Feb.  11. 

Divorce  -^Evidence^^  Virgo  Intacta. 

In  a  suit  for  divorce  at  the  instance  of  the  wife,  the  pursuer  proposed 
to  examine  Professor  Simpson,  in  order  to  prove  that  one  of  the  females 
with  whom  he  was  alleged  to  have  committed  adultery  was  vtr^o  intacta. 
Evidence  held  to  be  incompetent,  chiefly  on  the  ground  that  the  Court 
Ud  no  power  to  compel  the  woman  to  submit  herself  to  the  inspec- 
tioD  of  another  medical  man,  so  as  to  enable  the  pursuer  to  meet  the  evi- 
^eoce  tendered. 


SECOND  DIVISION. 
Gbbiq  et  aL  v.  M'Caixijm. — Jan.  25. 
Contract — Obligation. 
This  was  an  advocation  from  the  Sheriff  Court  of  Bute.  The  pursuers, 
in  August  1856,  contracted  for  the  mason- work  of  three  houses  for  the 
teider.  The  specification  contained  the  following  clause: — "The 
whole  work,  or  as  much  thereof  as  may  l)e  required  this  season,  to  be 
completed  within  three  months  of  the  date  of  commencement,  and  to  be 
&iished  to  the  entire  satisfaction  of  the  proprietor."  The  houses  were 
begun  in  September,  but  not  completed  till  June  1857.  The  pursuers 
claimed  payment  of  their  account ;  and  the  defender  set  up  a  counter 
claim  in  compensation  for  loss  arising  through  the  pursuer's  failure  to 
perform  the  work  within  the  stipulated  period.  The  Sheriff-substitute^ 
with  whom  the  Sheriff  concurred,  had  held,  that  as  there  was  no  aver- 
ment on  record  of  distinct  and  formal  requbition  made  by  the  pursuers 
'^Q  the  defender  to  complete  the  work  within  the  period,  there  was  no 
^und  stated  relevant  to  infer  liability  for  the  damages  claimed.  The 
Court  (Lord  Benholme  dissenting)  altered  the  interlocutor  complained 
('f^  in  80  far  as  they  found  the  averment  of  breach  of  contract  not  rele- 
^ut,  and  allowed  a  proof  as  to  the  counter  claim.  They  held  that  if 
^^  contractors  were  made  aware  of  the  wish  of  Mr  M'Callum  to  have 
the  work  completed  within  the  period,  there  was  an  unqualified  obliga- 
tion on  them  to  do  so. 

Western  Ban&  Liquidators  v.  Douglas  et  al. — Jan.  27. 

Summon&-^Dilatory  Defence. 

The  following  is  the  substance  of  the  judgment  of  the  Court,  delivered 
V  ^e  Lord  Justice-Clerk,  on  the  plea  ''  that  all  parties  interested  had 
not  been  called."  His  Lordship  said  : — The  parties  who  the  defenders 
^T  ongbt  to  have  been  conjoined  with  them  as  defenders  in  this  action 
^  eight  peraons,  who  are  said  to  have  held  subordinate  offices,  during 
tlie  Tarious  portions  of  the  ten  years  in  question,  at  the  head-office  of  the 
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bank  in  Glasgow ;  thirtj-six  persons  who,  in  the  coarse  of  the  perio^ 
acted  as  agents  of  tlie  bank  at  their  local  branches ;  thirteen  person! 
who,  during  some  part  of  the  time,  were  members  of  a  local  board  4 
Edinburgh  ;  and  six  persons  who,  in  like  manner,  were  members  of  t'^ 
local  board  at  Dundee.     But  this  contention  was  so  extravagant  and  uih 
tenable,  that  it  was  practically  abandoned  in  the  discussion  before  u% 
and  the  plea  was  reduced  to  a  demand  that  a  certain  Mr  James  Simpdcf 
Fleming  should  be  called  as  a  defender.     In  so  far  as  concerns  AJip| 
Fleming's  character  and  actings  as  law  officer  (which  was  explained 
the  hearing  as  meaning  nothing  more  than  law-agent  and  solicitor  of  tl 
bank),  and  as  assistant  manager,  his  case  does  not  differ  from  those 
all  the  other  subordinate  officers  of  the  bank,  whether  at  the  head-offi( 
or  branches.     But  the  allegation  that  he  was  manager  of  the  bank,  froa! 
15th  October  till  the  stoppage  of  the  bank  on  the  9th  of  November  1857|l 
a  period  of  three  weeks,  is  that  on  which  the  defenders  placed  their  chiei 
reliance,  at  least  in  the  latter  stages  of  the  discussion.     After  referring  to 
the  grounds  of  action,  his  Lordship   proceeded: — The  Court  are  of 
opinion  that  this  is  in  both  its  branches  an  action  to  enforce  an  obligatioo 
of  reparation,  arising  ex  delicto^  and  not  an  action  on  contract ;  and  that 
the  defenders  are  in  the  position  not  of  correi  debendi^  but  of  joint  delin*  | 
quents.     In  actions  of  reparation,  founded  upon  delict  or  quasi  delid,  | 
we  hold  it  to  be  a  settled  principle  in  the  law  of  Scotland,  that  the  do*  j 
fenders  are  all  conjointly  and  severaUj  liable  for  the  delict  or  qtucLd  delicti 
in  which  thej  have  been  all  concerned,  and  that  it  is  in  the  option  of  tba 
pursuer  to  cidl  all  who  are  so  implicated,  or  any  one  or  more  of  them. 

Pet.,  Walker.— Feft.  8. 
Poor's-RoU — Qualification. 
This  was  an  application,  bj  a  labourer  earning  15s.  a- week,  for  the 
benefit  of  the  poor's-roll,  which  the  Court  refused.  The  Lord  Justice 
Clerk  said — ^The  poor's-roll  is  not  intended  for  parties  who  are  onlj  in 
the  lower  ranks,  but  for  those  who,  in  consequence  of  their  poverty,  are 
not  able  to  afford  the  expense  of  litigation.  Now,  litigation  may  be  re- 
garded as  a  misfortune  or  as  a  luxury.  If  the  latter,  it  is  one  of  the  most 
expensive  luxuries,  and  it  is  a  luxury  which  very  few  people  can  veil 
afford  to  indulge  in.  If  every  one  who  could  not  in  that  sense  afford 
litigation  was  admitted  to  the  poor's-roll,  there  would  be  very  few  liti- 
gants off  the  roll.  Looking  at  the  present  application,  we  find  the  cir- 
cumstances of  the  applicant,  although  only  a  labouring  man,  unusuallj 
favourable  for  a  man  in  his  rank  of  life.  The  applicant  has  not  presented 
a  case  that  entitles  him  to  the  benefit  of  the  poor's-roll. 

Fleming  v.  Simpson. — Feb.  3. 
Cautionary — Joint  and  Several 
In  this  case  the  suspender  pleaded  that  he  was  free  firom  liability  under 
a  bond  of  caution,  in  respect  that  he  had  agreed  to  become  cautioner 
only  on  condition  that  another  party  should  sign  along  with  him,  which 
condition  was  not  fulfilled,  the  signature  of  that  party  being  in  fact  a 
forgery.  Lord  Wood  (who  delivered  the  judgment  of  the  Court),  after 
stating  the  &ct8  of  the  case,  held  that  the  cases  of  Paterson  v.  Bonar,  in 
March  1844,  and  the  Provincial  Assurance  Company,  28th  January 
1858,  on  which  the  judgment  of  the  Lord  Ordinary  was  based,  must  no 
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doobt  be  taken  as  authorities ;  bnt  without  trenchiug  upon  the  principles 
there  laid  down,  a  different  result  could  be  arrived  at  here.  The  posi* 
dan  of  a  cautioner  in  a  suspension  was  different  £rom  that  of  the  obligants 
is  those  cases.  The  charger's  object  was  to  have  the  suspension  revised, 
with  or  without  caution.  Caution  was  offered  bj  the  suspender,  and  if 
Uld  sufficient,  was  in  reality  forced  upon  the  charger ;  and  the  finding 
n  it  was  carried  through  without  his  interference.  It  was  said  that  the 
ckrger  might  object  to  the  sufficiency  of  cautioners,  lliis  was  true ; 
ud  when  only  one  party  signed,  he  would  suffer  if  that  signature  was 
m  genuine ;  but  it  did  not  follow  that  if  one  signature  was  forged,  he 
wai  to  lose  his  recourse  agsdnst  the  other  cautioners.  If  satisfied  with 
ooe  subscription,  he  might  rely  on  it  independently  of  the  others.  Any 
iajory  to  the  cautioners  arose  not  through  the  fault  of  the  charger,  but 
that  of  the  suspender ;  and  their  obligation  incurred  by  signing  the  bond 
i^oained  onshiBken. 

Suthebulnd  v.  Montbosb  Shipbuilding  Co. — Feb.  5. 

Contract — Evidence. 

Be  defenders  contracted  with  the  pursuer  to  build  him  a  schooner, 
and  to  have  it  launched  in  January  1857.  The  price  was  paid  in  instal- 
nents  during  the  progress  of  the  work ;  but  the  vessel  was  not  launched 
tiii  the  28th  March.  The  pursuer  now  brought  an  action  for  damages 
w  account  of  the  delay.  The  Sheriff  (reversing  the  judgment  of  the 
^t^eriff-eubstitute)  held  that  the  defenders  had  failed  to  establish  (1)  that 
the  delay  was  sanctioned  by  the  pursuer;  or  (2)  that  the  pursuer,  on 
Koount  of  having  settled  the  payment  of  the  price,  was  barred  f^om 
^iisisting  on  his  claim  for  damages.  Lord  Cowan  (with  whom  their 
Lordships  concurred)  held  that  the  Sheriff  had  decided  rightly.  By  the 
lay  of  Scotland  a  written  agreement  could  not  be  set  aside  in  essential 
points  by  parole  evidence.  Time  was  an  essential  element  of  this  con- 
^'set.  The  defenders  should  have  got  the  consent  of  the  pursuer  to  a 
prolongation  of  the  time  in  writing.  The  second  ground  of  defence 
'^  a  question  of  general  importance.  The  principle  contended  for 
^7  the  defenders  was,  that  the  acceptance  of  the  vessel  when  launched 
^d  the  pursuer  from  such  an  action.  The  peculiar  nature  of  the 
WDtnict  excluded  this  plea.  The  contract  was  for  a  special  vessel,  to  be 
paid  for  by  instalments,  which  was  a  different  case  from  that'  of  an  ordi* 
^  sale  of  goods.  The  purchaser,  in  a  case  like  the  present,  was  en- 
titled to  have  the  subject  delivered  to  him,  and  to  get  damages  also. 

Henoebsok  v.  Gullen. — Fdf.  8. 

Suspension — Extract. 

%  was  a  suspension  of  a  charge  on  a  decree  for  payment  of  a  busi- 
^^  account.  The  deci*ee  was  pronounced  in  an  action,  the  summons  in 
vbich  concluded  that  Henderson  and  another  defender,  "as  trustees 
loresaid,  and  as  individuals,  ought  and  should  be  decerned  and  ordained, 
WB/!mc%  and  seoeraUtfj  or  severaUt/,**  to  make  payment,  etc  The  sus- 
F^Qder  pleaded  that  it  was  incompetent  to  pronounce  decree  against  both 
^  defenders,  as  the  summons  was  executed,  called,  and  enroUed  against 
^^  sospender  alone,  and  the  extract-decree  was  thus  disconform  to  the 
warrant.    The  Lord  Justice-Clerk  had  no  doubt  as  to  the  question  of 
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form.    The  summons  was  sgainst  two  trustees  under  a  deed  in  fiiTour  of.  i 
them  and  the  survivor  of  them.    The  trust  thus  subsisting  after  thtji 
death  of  one  of  the  trustees,  and  the  liabiiitj  remaining  with  the  survivorij 
there  could  be  no  difficulty  in  allowing  the  action  under  sudi  a  summonji  > 
to  proceed  against  the  survivor.    The  summons  did  not  conclude  agaiiul 
the  trustees  u&jomUy  liable,  but  as  liable  conjunctly  and  severally.    Tbt 
deeemiture  against  the  defenden  arose  from  a  mere  clerical  blunder,  tht 
means  of  correcting  which  are  to  be  found  in  the  process,  the  6ummoi» 
having  been  executed  and  called  against  one  defender  only.    It  was  nol 
only  in  the  power  of  the  extractor,  but  it  was  his  duty,  to  correct  thifr 
error,  and  he  had  done  so.     The  objection  of  informality,  ihesKiam^ 
could  not  stand. 

C&iGBTON  V,  RoBB. — Feb,  9. 
Jurisdiction — Domicile, 

The  defender  was  sued  in  the  Sheriff  Court  of  Forfar  in  an  action  of  | 
filiation  by  a  woman  residing  in  the  county  of  Forfar.  The  child,  thougk , 
born  in  Dundee,  is  alleged  to  have  been  begotten  in  Manchester,  wbert 
the  defender  had  his  residence  at  the  date  of  the  action,  and  for  mors 
than  a  year  previous  thereto,  although  he  is  alleged  to  have  beeo  b<Hii  is 
Scotland.  The  defender  was  personally  cited  to  the  action  when  in 
Dundee,  he  having  been  there  for  a  few  hours  only.  Next  morning  hs 
left  Dundee  and  returned  to  Manchester,  where  he  has  ever  since  resided 
The  judgment  of  the  Court  on  the  question  of  jurisdiction  was  deliverel 
by  the  Lord  Justice-Clerk : — We  must  take  the  facts  as  they  are 
averred  by  the  pursuer.  She  avers  that  the  defender  was  bom  in 
Scotland.  She  does  not  say  that  the  defender  is  at  present  domiciled  in 
Scotland,  nor  does  she  deny  that  he  is  at  present  domiciled  in  En^and. 
I  take  the  fact  to  be  that  the  defender  is  Scotch  by  birth,  and  English 
by  present  residence  and  domicile.  Further,  the  defender  has  been  per- 
sonally present  in  Dundee  for  two  days,  and  was  there  personally  cited. 
It  is  perfectly  clear  that  these  facts  do  not  create  a  jurisdiction  in  the 
Sheriff  of  For£ar,  and  I  give  no  opinion  on  any  point  but  that.  Two 
grounds  of  jurisdiction  are  founded  on  by  the  pursuer.  First,  she  says 
the  nativity  of  the  defender,  apd  his  personal  presence  within  <iie  terri- 
tory of  the  judge,  are  sufficient  jto  found  jurisdiction.  Wh^er  that  be 
ao  or  not  I  give  no  opinion,  because  the  facts  do  not  raise  that  question. 
It  is  not  aUeged,  much  less  is  it  proved,  that  the  de£i»ider  was  bom 
within  the  territory  of  the  judge.  Secondlyi  it  is  said  there  is  juris- 
diction, because  an  obligation  ex  contractu  arises  in  the  county  of  Forfar. 
Now,  I  don't  think  that  this  is  an  obligation  arising  ex  contractu.  I  do 
not  say  it  arose  ex  delicto^  but  it  does  not  arise  ex  contractu,  or  ex  quasi 
contractu.  And,  besides,  I  doubt  whether  there  is  jurisdiction  ex  con- 
tracta  in  a  Sheriff  to  do  anything  more  than  enforce  the  contract,  or  some 
obligation  arising  out  of  the  contract. 

HsFBUBK  V.  Hepburn. — Feb,  10. 

Succession — General  Conveyance. 

This  is  a  question  as  to  the  construction  of  the  imst^disposition  and 
settlement  of  the  late  Mr  Hepburn  of  Rickarton.  Mr  Hepburn  pos- 
sessed the  estate  of  Bickarton  under  an  entail  alleged  to  be  defective 
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a  9ome  of  its  clauses.  The  pursuer,  Mrs  Hepburn,  as  trustee  undef  the 
ettlement,  and  as  tutrix  for  her  daughter,  the  only  child  of  the  marriage 
ttween  her  and  Mr  Hepburn,  claims  the  estate  as  having  been  compre- 
leihied  under  the  trust-disposition,  and  carried  thereby  away  from  the 
iefender,  who  is  heir  under  the  entail.  In  the  settlement,  which  was 
^lecQted  in  1857,  and  subscribed  ''at  Bickarton,"  the  granter  designs 
himself  as  ''  of  Rickarton ;"  and  after  disponing  a  small  property  described 
is  bounded  by  Rickarton,  he  adds  the  clause,  ''  as  also  all  other  lands 
ttd  heritable  estate  of  every  description  which  shall  belong  to  me  at  the 
one  of  my  death."  Mr  Hepburn  had  at  the  date  of  the  deed  only  one 
child,  a  daughter,  who,  he  knew,  would  not  succeed  as  heir  of  entail  to 
Bkkarton ;  but  he  contemplated  and  provided  for  the  event  of  the  birth 
of  other  children,  and  directed  the  division  of  the  estate  conveyed  to  the 
trustees  among  these  children  equally,  ''  exclusive  always  of  any  son  who 
iD&j  succeed  as  heir  of  entail  of  the  estate  of  Rickarton."  The  Court, 
^thoQt  disposing  of  the  question  of  the  validity  of  the  entaU,  found  that 
tQe  settlement  was  not  intended  to  comprehend,  and  did  not  comprehend, 
tbe  estate  of  Rickarton.  Assuming  that  Mr  Hepburn  had  the  power  to 
dispose  of  the  estate,  the  general  words  of  conveyance  might  have  been 
fioiBdent  had  they  stood  alone  to  carry  the  estate;  but  such  general 
vords  were  subject  to  limitation  if  an  intention  to  limit  them  could  be 
suheied  from  the  context  of  the  deed.  The  intention  was  feirly  to  be 
rnved  at  firom  the  due  consideration  of  the  language  of  the  deed.  The 
present  case,  therefore,  resolved  into  a  question  of  intention  ;  and  from 
the  circumstances  above  stated,  it  did  not  appear  to  have  been  Mr 
Hepbam's  intention  to  embrace  the  estate  of  Rickarton  in  the  general 
^orda  of  conveyance. 

M'Rab  v.  Pagan.— /"eft.  15. 
Superior  and  Vaaaal — Charter — Belief— Teind  Duty, 

The  pursuer  claimed,  as  alleged  titular  of  the  teinds  of  certain  lands 
belonging  to  the  defenders,  a  right  to  draw  the  teinds  of  these  lands,  and 
»Qght  a  judgment  declaratory  of  his  right.  The  lands  in  question 
^  comprehended  in  two  feu  contracts,  engaged  in  by  Captain  Hender- 
^'j^  the  pursuer's  predecessor  in  the  lands  of  Rademir,  in  the  one  case, 
»iih  Robert  Mackie,  in  the  other  with  William  Mores. 

By  the  first  of  these,  which  is  dated  SOth  November  1748,  Captain  Hen- 
iierson  conveys  to  Robert  Mackie  certain  subjects  to  be  held  of  him  in  feu 
^Qr  a  feu-duty  of  100  merks.  Amongst  other  obligations,  Captain  Hen- 
^^^^  binds  himself,  his  heirs,  and  successors,  to  free  and  relieve  the 
^id  Robert  Mackie  and  his  foresaids  from  payment  "  of  all  cess,  feu, 
^d  teind  duties,  minister's  and  schoolmaster's  stipend,  and  all  other  public 
'^ens  whatsoever,  which  may  be  due  and  payable  furth  of  the  lands 
^d  others  above  disponed,  in  all  time  coming."  In  an  after  part  of  the 
^'^  the  stipulated  feu-duty  is  declared  to  stand  in  room  of  *'  all  other 
Aniens,  exaction,  demand,  petition,  or  secular  service  whatsoever  that 
^7  be  any  way  asked  or  required  furth  of  the  said  lands,  by  whatsoever 
Person  or  persons,  in  time  coming."  By  the  second  of  the  feu  contracts, 
^^ptain  Henderson  conveys  to  William  Mores  certain  other  subjects,  to 
^  Wd  by  him  in  feu  for  payment  of  a  feu-duty  of  400  merks ;  and 
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these  subjects  *'  the  said  Captain  William  Henderson  binds  and  obliges 
him,  his  heirs,  and  successors,  to  warrant,  acqnit,  and  defend,  and  to  be 
free,  safe,  and  sure  to  the  said  William  Mores  and  his  foresaids,  not 
only  from  all  ministers'  and  schoolmasters'  stipends,  feu  and  teind  datiea, 
cess,  and  all  other  public  burdens  bjgone  and  in  time  coming,  but  also 
from  all  incumbrances  and  burdens  whatsoeyer,  at  all  hands  and  against 
all  deadly  as  law  will."     These  feu  contracts  contain  no  conveyance,  al  i 
least  no  express  conveyance,  of  teinds.     The  pursuer,  Mr  Pagan,  now,  i 
comes  forward  as  the  successor  of  Captain  Henderson  in  the  lands  ofi  i 
Rademir,  of  which  portions  were  thus  granted  in  feu.     He  is,  therefon^- 
the  superior  of  the  defenders  (who  succeeded  to  the  original  feuars)  is. 
the  subjects  contained  in  the  feu  contracts.   He  now  maintains  a  righCpi 
as  titular,  to  draw  the  teinds  of  these  lands. 

The  defenders  contend,  on  the  other  hand,  that  they  are  protecteli 
irom  this  claim  by  the  terms  of  the  clauses  above  quoted. . 

The  leading  question  in  the  case  was.  What  is  the  true  meaning  of ! 
the  obligation  of  relief  which  these  clauses  contain?  The  defender* 
maintained  that  the  clauses  warrant  them  against  all  claims  for  teind^  i 
the  superior  engaging  to  relieve  the  vassal  of  all  such.  The  pursuer,  oi 
the  other  hand,  contended  that  the  only  relief  agreed  to  be  given  is  froift 
teind-duties,  meaning  thereby  such  duties  as  may  be  payable  by  himself 
for  his  right  to  the  teinds,  and  that  his  claim  as  titular  to  exact  tbi  i 
teinds  of  the  lands  remains  entire. — It  was  held  by  the  whole  Couiif  i 
that  the  clause,  as  construed  by  the  actings  of  parties,  imported  an  ab». 
solute  exemption  in  favour  of  the  vassal.  i 

[Our  reports  of  Outer  House  cases,  and  also  a  portion  of  the  Inner  i 
House  reports,  are  unavoidably  postponed  in  consequence  of  the  pressun  i 
of  other  matter;] 


OUTER  HOUSE. 

January  28. — Lobd  Einloch. 
Wilson  v.  Wilson  and  M*Ro8Ty. 
This  is  an  action  of  damages  for  wrongous  imprisonment  at  the  in- 
stance of  a  party  whose  estates  before  the  acts  complained  of  had  been 
sequestrated,  and  who  is  still  undischarged.  The  trustees  having  reftiped 
to  sist  the  defenders,  moved  that  the  pursuer  should  find  caution,  citing 
as  a  precise  precedent  the  case  of  Love,  10th  February  1835.  The  pur- 
suer objected  to  find  caution,  and  contended  that  the  practice  had  been 
entirely  changed  since  Love's  case  ;  that  every  case  rested  on  its  own  cir- 
cumstances ;  that  where  the  action  was  for  a  wrong  suffered  since 
sequestration,  caution  ought  not  to  be  required  ;  and  that  the  Court  had 
allowed  an  action  of  this  kind  to  proceed  without  caution  in  Heggie  y. 
S^ggi^  6th  June  1855^  The  Lord  Ordinary  refused  the  motion,  and  in 
the  note  to  his  interlocutor  observes,  that  although  it  seems  to  have  been 
formerly  the  rule  that  the  bankruptcy  of  the  pursuer  was  a  ground  for 
asking  caution  in  eveiy  case,  that  rule  has  been  since  modified,  and  tbe 
case  of  Love  has  been  overruled  by  Heggie.  He  conceives  that  he  is 
left  to  exercise  his  discretion  in  every  case  according  to  circumstanc^^ 
and  that  he  has  accordingly  done  what  he  conceives  to  be  right  in  this 
ease. 
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Raper  V,  Dupp. — Feb.  6. 

Game  Laws — Trespass. 

This  was  a  suspension  of  a  conviction  under  the  Day  Poaching  Act, 

on  the  grounds — (1.)  that  the  complaint  only  set  forth  that  Raper  "did 

oommit  a  trespass  by  entering  or  being  without  leave  of  Mr  Duff,  the 

proprietorj  on  the  farm  and  lands  of  Mains  of  Hatton,  in  pursuit  of  game,'* 

vMle  his  defence  was  that  he  was  on  these  lands  with  leave  of  the  tenant^ 

his  master ;  and  (2.)  that  whUe  the  offence  charged  was  a  criminal  one, 

the  ooaiplmnt  had  not  been  signed  by  the  prosecutor  himself.   The  Court 

sustained  the  conviction.     The  Lord  Justice-Clerk  said  : — With  regard 

to  the  suspender^s  first  objection,  it  is  sufficient  to  say  that  the  point  is 

ruled  by  the  case  of  the  Earl  of  Selkirk,  and  that  the  mode  of  statement 

employed  in  the  charge  is  the  proper  and  legitimate  one,  being  in  the 

verr  terms  of  the  statute.   With  regard  to  the  second  objection,  it  cannot 

be  eoDtended  that  the  prosecutor  under  this  Act  must  necessarily  appear 

in  Court.     This  is,  no  doubt,  in  one  sense,  a  criminal  proceeding.     The 

jodgment  under  it  is  termed  in  the  statute  a  '^  conviction,'*  and  where  the 

ooQvicdon  is  irregular  it  is  brought  up  here  to  be  quashed.     But  it  is  not 

a  criminal  proceeding  in  the  strict  and  proper  sense  of  the  term,  because 

it  is  not  necessarily  at  the  instance  of  the  Procurator-Fiscal,  nor  does  it 

require  his  concurrence.     The  rule  which  obtains  in  purely  criminal 

cases  requiring  the  appearance  of  the  prosecutor,  therefore,  does  not  ap« 

ply  to  the  present  case.     The  11th  section  of  the  statute  prescribed  the 

mode  of  procedure.    It  provided  '*  that  the  prosecution  for  every  offence 

pcnishable  by  virtue  of  this  Act  shall  be  commenced  within   three 

calendar  months  after  the  commission  of  the  offence ;  and  that,  where 

&ay  pefBon  shall  be  charged  on  the  oath  of  a  credible  witness  with  any 

sQch  offence  before  a  Justice  of  the  Peace,  the  Justice  may  summon  the 

party  charged  to  appear,"  etc.,  and  may  proceed  to  hear  and  determine 

the  case.     The  foundation  of  a  prosecution  under  the  Act  is  therefore  a 

charge  on  oath,  not  necessarily  on  the  oath  of  the  prosecutor,  but  on  that 

of  any  credible  witness.     We  do  not  mean  to  rule  that  a  written  charge 

is  not  necessary ;  that  point  is  not  now  before  us.     Now,  the  question 

whether  the  prosecution  is  or  is  not  properly  authorized  is  a  question  for 

the  Justices  to  determine,  and  about  which  they  must  satisfy  themselves. 

That  b  not  a  point  for  the  Court  to  review,  all  review  on  the  merits 

heing  excluded  by  the  15th  section  of  the  statute,  so  that  nothing  but  a 

radi^  defect  in  jurisdiction,  or  a  fatal  error  in  procedure,  would  entitle  us 

to  quash  a  conviction  under  this  statute.     Lords  Ardmillan  and  Neaves 

concurred. 

Bamkattne  V,  MacLullich  and  FnASKR.^^Feb.  6. 

Night  Poaching  Act — Complamt, 

The  complainer,  a  shoemaker  at  Rothesay,  was  charged,  in  a  complaint 
at  the  instance  of  the  defenders,  who  are  procurators-fiscal  there,  with  an 
offence  under  the  Night  Poaching  Act.  Their  complaint  averred  that 
Banna^e  and  another  person  did — (1.)  ''  unlawfully  enter  with  one  of 
iBore  nets,  engines,  or  other  instruments  for  the  purpose  of  taking  or 
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destroying  game  in  or  upon  one  or  more  outlets,  gates  of,  or  upon  the 
public  road,"  in  a  locality  there  described,  near  a  certain  field,  *<  and  did 
then  and  there  kill  or  destroy  a  hare ;  (2.)  or  otherwise,  time  abcne 
libelled,  unlawfully  enter  in  or  upon  the  said  field  aboFe  libelled,  with 
one  or  more  nets,  engines,  or  other  instruments,  for  the  purpose  of  taking 
or  destroying  game."  The  Justices  convicted  Bannatyne  of  ^^  unlawfully 
entering,"  etc.,  and  of  ^^  unlawfully  killing"  the  hare,  and  also  of  tk 
second  offence ;  and  sentenced  him  to  three  months'  imprisonment  wiA 
hard  labour.  The  suspender  pleaded  that  the  complaint  was  informal, 
in  respect  that  the  essential  word  '<  unlawfully"  was  applied  not  to  the 
killing  of  the  hare,  but  to  the  entering  upon  the  public  road,  which  was 
not  an  unlawful  act,  and  abo  because  the  suspender  was  convicted  of 
both  offences  cumulatively,  which  were  only  charged  as  alternative  in 
the  complaint.  Lord  Ardmillan  thought  there  were  two  objectioiB 
conclusive  against  this  conviction.  He  was  not  for  giving  effect  to  the 
objection  as  to  the  date  of  the  warrant,  as  no  objection  had  been  taken 
at  the  time.  But  the  first  fatal  objection  to  the  regularity  of  the  pro- 
cedure was,  that  the  complainer  had  applied  the  word  ^^  unlawfully"  to 
entering  upon  the  public  road,  which  could  never  be  unlawful,  and  bad 
omitted  it  as  to  the  killing  of  the  hare,  which  might  be  an  unlawful  act 
The  Justices  had  inserted  the  word  *'  unlawfully"  to  apply  to  the  killing 
of  the  hare«  but  neither  in  reason  nor  in  grammar  could  that  be  done. 
The  second  objection  was,  that  the  charge  was  laid  alternatively,  and  the 
finding  of  guilty  was  cumulative.  He  held  it  as  settled  that  where  a 
public  prosecutor  says  in  his  complaint — *'  Tou  did  one  thing,  €fr  you  did 
another  thing,"  that  the  finding  that  the  one  thing  was  proved  excluded 
the  finding  of  the  other  proved ;  and  the  Justices  had  no  more  right  to 
convict  of  both  these  alternative  offences  than  they  would  have  had  to 
convict  of  an  offence  which  was  not  charged  at  all.  The  other  judges 
concurred,  the  Lord  Justice-Clerk  observing  that  it  was  difiicult  to  sa^ 
whether  the  complaint  or  the  conviction  was  the  most  objectionable. 
The  complaint  was  drawn  in  a  most  slovenly  manner,  and  it  showed  that 
the  person  who  wrote  it  had  not  been  at  the  pains  to  read  and  under- 
stand the  statute.  The  conviction  was  disconform  to  the  charge,  and 
showed  an  attempt  on  the  part  of  the  Justices  to  amend  in  the  convictioq 
a  plainly  irrelevant  complaint,  and  also  so  great  an  ignorance  of  th^ 
usual  forms  of  criminal  courts  as  to  give  a  cumulative  finding  of  guilq 
on  an  alternative  charge. 

MacDonald  v.  McDonald. — Feb.  6. 

JRelevancy — Breach  of  Trust, 

The  complainer,  a  constable  at  Airdrie,  was  convicted  by  the  Sheril 
there  of  breach  of  trust  and  embezzlement,  in  having  applied  to  his  owt 
use  a  fine  which  had  been  entrusted  to  him  for  payment.  He  now  raised 
a  process  of  suspension,  on  the  ground  that  there  was  no  relevant  cbarg^ 
of  embezzlement  in  the  complaint  (which  narrated  the  circumstances^ 
and  that  the  charges  were  not  proved.  Afler  hearing  counsel  in  suppon 
of  the  complainer,  the  Court  unanimously  held  that  there  was  a  relevanl 
charge  of  an  offence  well  known  to  the  law  ;  and  that  the  man  was  well 
off  in  not  having  been  charged  with  an  offence  equally  well  known  U^ 
the  law,  and  of  a  graver  nature.  i 
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Benket  v.  Hincht. — Feb,  6. 

Oppression — Stat  9  Geo.  IV,,  cap.  89. 

This  was  a  suspension  of  a  conviction  under  the  Salmon  Fisheries  Act. 
The  act  was  averred  to  have  been  committed  on  the  10th  of  October ; 
i  irarrant  was  procured  on  the  dd  of  November ;  and  the  complainer  (a 
weaver  at  Brechin)  was  apprehended,  tried,  and  convicted  on  the  7th  of 
Xovember.  He  raised  this  suspension,  on  the  ground  of  oppression,  and 
ttnain  special  objections  to  the  complaint.  The  Lord  Justice-Clerk 
laid  the  first  objection  of  oppression  was  the  most  important,  because  it 
]i  the  best  of  all  when  made  out.  At  first  sight  there  was  an  appear- 
ance of  awkwardness  in  the  summary  waj  in  which  this  lad  was  brought 
np  and  convicted,  but  that  is  the  sort  of  procedure  contemplated  hy  the 
statQte.  Bat  the  statute  does  not  assume  thaUa  party  shall  not  get  time 
if  be  asks  for  it.  It  is  averred  that  he  stated  to  the  ofiicer  that  he  was 
m  a  position  to  prove  an  alibi,  and  that  he  would  require  to  cite  wit- 
T^e^aea,  but  the  officer  had  no  right  to  listen  to  anything  of  the  kind ;  he 
WIS  imly  sent  to  apprehend  him,  and  is  a  mere  machine.  The  proper 
tioe  to  state  that  he  required  to  cite  witnesses  was  when  he  was  put 
opon  his  trial,  and  if  the  Justices  had  refused  to  give  time,  then  there 
would  have  been  a  case  of  oppression ;  but  he  did  not  ask  time,  although 
te  must  have  known  that  he  ought  to  do  so  if  he  really  wanted  it.  He 
«>^  far  from  saying  that  too  great  latitude  in  place  or  time  could  be 
made  the  ground  for  quashing  a  conviction  of  an  inferior  court,  if  the 
objection  had  been  taken  in  the  inferior  court.  The  prosecutor  might 
be  prepared  to  strike  out  the  words  by  which  too  great  latitude  was 
taken,  or  show  why  he  required  so  great  latitude,  and  in  doing  so  he 
ought  appeal  to  the  local  knowledge  of  the  Justices.  The  other  Judges 
baring  concurred,  the  suspension  was  dismissed  with  expenses. 

BiBREL  V.  Jones. 

Bay  Poaching  Act — Apprehensidn. 

The  complainer  was  convicted,  under  the  6th  section  of  the  Day 
PoachiBg  Act,  by  the  Annan  Justices  of  assaulting  John  Affleck,  game- 
Wper  to  Colonel  William  Graham  of  Mossknowe,  when  trespassing 
in  pursuit  of  game  on  Dornoch  Moss,,  he  having  been  convicted  im- 
mediately before  of  trespassing  in  pursuit  of  game  on  the  1st  section  of 
tbat  Act  He  contended  that,  to  make  a  relevant  charge  under  the 
^latote,  it  was  necessary  to  state  that  he  was  in  the  pursuit  of  game 
without  the  leave  of  the  proprietor ;  and  also  that  the  gamekeeper  had 
^0  right  to  apprehend  any  one  unless  he  had  required  the  person  forth- 
with to  quit  the  land,  and  also  to  tell  his  name.  The  Lord  Justice- 
Clerk  said  that  the  objection  that  if  was  not  stated  that  the  complainer 
was  trespassing  without  leave  was  answered  by  this,  that  a  trespass  can't 
take  place  at  all  unless  without  leave.  The  other  objection,  that  this 
complainer  was  not  asked  his  name,  surname,  and  place  of  abode,  would 
Wd  the  construction  of  the  statute  in  inextricable  absurdity.  The  true 
role  of  construction  evidently  was  applicando  singula  singulis.  Whoever 
refuses  to  tell  his  name  when  required  is  an  offender,  and  he  who  refuses 

to  quit  the  land  when  required  to  do  so  is  an  offender  also.  Going 
through  the  gamekeeper's  catechism  in  the   manner  proposed,   would 
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be  both  difficult  and  absurd.  Before  the  gamekeeper  has  got  througli 
half  his  questions,  the  man  would  of  course  run  off.  In  its  first  anii' 
rough  form  the  conviction  was  defective,  and  might  not  have  stood;  but; 
it  was  corrected  in  the  second  form,  and  he  was  far  from  holding  that' 
Justices,  if  thej  found  a  conviction  bad  before  anything  was  done  on  it, 
might  not  put  it  in  the  fire  and  have  one  drawn  in  correct  form.  The 
other  objection,  that  one  Justice  only  signed,  was  one  on  which  he  hai. 
as  yet  no  opinion,  and  there  was  a  need  for  further  argument  and  for  iii«j 
formation  concerning  the  statutory  history  of  the  constitution  of  J.  ?•. 
Courts.  The  further  consideration  of  the  case  was  accordingly  post^; 
poned. 


f  ngliHlf  €ui5. 


Right  of  Wat. — ^Where  a  right  of  way  exists  across  a  brook  by  means  d 
sixteen  stepping-stones,  the  surveyors  of  the  highways  have  no  right  to  alter  tfaa 
mode  of  passage  by  removing  the  stones,  and  placing  instead  upright  stones  witli 
flags  acroBS  them. — This  was  an  appeal  on  a  conviction  for  obstructing  the  high- 
way.  Argued  for  the  respondents — The  right  of  footway  over  the  brook  is  thi 
substantial  thing,  and  it  was  clearly  the  duty  of  the  surveyors  to  keep  it  in  proper 
order.  For  this  purpose  they  had  power  to  remove  the  wom-»out  stones,  and  to 
replace  them  in  a  more  convenient  manner.  They  had  a  right,  for  the  safety 
of  the  public,  to  place  flagstones  upon  the  new  upright  stones.  Per  curiam^ 
— ^The  act  of  putting  down  fli^  on  higher  steppmg-stones  is  enlarging  the 
public  right,  which  the  surveyors  cannot  do.  It  is  not  contended  that  a  per- 
manent bridge  can  be  placed  over  the  brook,  and  yet  the  placing  of  flagstones 
on  the  upright  stones  is  of  that  natm«.  The  overseers  can  only  repair  the  way 
across  the  brook  with  stepping-stones.  Conviction  quashed,  and  judgment 
given  for  the  appellant. — (Sutdiffe  v.  Surveyors  of  Highways  of  Sowerby,  8 
W.  R.  40.) 

Policy  of  AssuRANfE. — False  Statement — Description  of  Assured, — The 
plaintiff  kept  an  ironmonger's  shop  at  Birmingham,  and  resided  at  Saltley  Hall, 
m  the  coimty  of  Warwick.  The  declaration  or  proposal  sent  in  previously  to 
the  effecting  of  the  policy  required  that  parties  intending  to  insure  shoydd  state 
their  names,  residences,  occupations,  or  professions,  and  also  other  particukis. 
In  this  instance  the  applicant  was  described  thus,  *^  Isaac  Thomas  Perrins,  Esq., 
Saltley  Hall,  Warwickshire."  There  was  a  proviso  in  the  policy,  that  if  any 
statement  or  declaration  contained  in  the  declaration  or  proposal  should  be  un- 
true, or  if  the  policy  should  be  obtained  by  any  misrepresentation,  concealment, 
or  untrue  averment,  the  policy  should  be  void  and  of  no  effect.  There  was  no 
evidence  that  Mr  Perrins  was  not  an  *^  esquire."  By  the  rules  of  the  defendants, 

X'res,  gentlemen,  shopkeepers,  and  others,  were  in  the  first  class  of  least  risk: 
elates  included  persons  who  followed  more  hazardous  callings  of  vahous 
kinds.  Held — ^That  the  omission  to  state  his  occupation  did  not  nullify  the 
policy  (diss,  Cockbum,  C.  J.).  Hill,  J. — "  The  question  is,  whether  the  state- 
ment was  untrue.  It  is  all  true,  but  imperfect,  as  it  does  not  go  fully  into  the 
occupation.  Suppose  a  person  who  was  a  wine-merchant  and  banker  was  to 
put  himself  down  as  banker  only,  would  that  be  an  untrue  statement?  i 
tradesman  may  be  a  borough  magistrate,  and  if  he  describe  himself  as  esquire, 
justice  of  the  peace,  is  his  description  imperfect  because  he  omits  to  mention  his 
trade  ?  I  think  not.  Since  the  defendants  have  sought  to  take  advantage  of 
the  breach  of  a  condition,  they  are  bound  to  bring  themselves  clearly  within  the 
breach ;  but  as  they  have  failed  to  do  so,  the  plantiff  is  entitled  to  judgment."— 
(Perrins  v.  Marine  and  General  Travellers^  Insurance  Co,^  8  W.  R.  40.) 
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Master  and  Servakt.— 4  Geo,  /K,  c.  34,  §  8 — Conviction  for  Non-Perfor- 

s^nceofCtmtract  of  Service. — ^Ilie  appellant,  having  previously  bound  himself  to 

Pigotfc  lot  five  years,  made  a  contract  with  the  respondents  to  serve  them  for  the 

6an>e  period.  Tlie  appellant,  when  called  upon  to  do  bo,  refused  to  enter  the  service 

d  the  respondent,  alleging  as  a  reason  his  previous  engagement  to  Pigott.   Held — 

Tint,  under  these  circumstances,  the  appellant  was  not  liable  to  the  penalties 

jcj^jged  by  4  Geo.  IV.,  c.  34,  sec.  3,  for  not  entering  the  service  of  the  respondents 

» >  >rtimg  to  his  contract,  inasmuch  as  he  could  not  do  so  without  rendering  him- 

cif  liable  to  a  penalty  for  absenting  himself  from  the  service  of  P.     Cockbum, 

(^  J— '^ I  do  not  think  that  the  appellant  is  liable,  for  this  simple  reason,  that 

ta  Act  of  Parliament  does  not  make  it  an  offence  for  a  man  to  enter  into  a  con- 

t^J^t  which  he  is  unable  to  perform ;  and  we  cannot  hold  otherwise  than  that, 

V  ben  the  fulfilment  of  the  contract  is  impossible  except  by  a  breach  of  the  law, 

tlai  the  penalties  of  the  statute  do  not  attach.    According  to  the  construction 

pit  <m  this  statute  by  the  case  of  JR.  v.  Turner,  the  words  '  absent  himself  in 

».  X  mean  *  absent  himself  without  lawful  excuse  ;*  and  so  here  the  question  would 

^.  whether  the  appellant  refused  to  enter  the  service  of  the  respondents  *■  with- 

c^n  lawful  excuse.^     I  think  that  it  is  a  lawful  excuse  for  a  man  to  say  that  he 

(suu!^  enter  upon  the  service  which  he  is  called  upon  to  enter  without  render- 

n  7  bimelf  liable  to  a  criminal  prosecution.     It  is  true  that,  inasmuch  as  he  has 

brcj^  this  state  of  things  upon  himself,  this  would  be  no  answer  if  he  were 

(Qfi  hj  the  respondents  in  a  civil  action  for  a  breach  of  contract ;  but,  where  it 

'-2  ifjQ^t  to  make  a  man  criminally  responsible  for  neglecting  to  do  certain  acts, 

I  think,  without  hesitation,  that  it  is  a  sufficient  answer  to  say  that  the  perfor- 

vian(%  of  those  very  acts  whic^  he  is  called  upon  to  perform  would  render  him 

hhle  to  criminal  proceedings." — (Ashmore  v.  Horton,  8  W.  R.  43.) 

Statko  Proceedings. — Les  alibi  pendens. — ^The  plaintiff  was  a  merchant 
n  liTerpool,  and  the  defendant  carried  on  business  m  South  Carolina,  in  the 
Tnited  States  of  America.  A  contract  had  been  entered  into,  at  New  York,  be- 
tween the  plaintiff  and  the  defendant  for  the  purchase  by  the  defendant  of 
^yj^ahi  cotton  then  on  its  way  to  England,  and  which  cotton  the  defendant  had 
afterwards  refused  to  receive.  An  action  was  brought  against  the  defendant  in 
New  York  by  the  assignee  of  the  contract,  but  was  moved  into  one  of  the  federal 
(-rurts,  where  it  must  be  in  the  name  of  the  plaintiff  as  at  common  law.  The 
•Jefendant  came  to  England,  whereupon  the  present  action  for  the  same  cause 
^v  OHiunenced  against  him.  A  rule  was  now  moved  for  to  show  cause  why 
^  pnxxedingB  should  not  be  stayed.  The  learned  counsel  could  rely  on  no  re- 
ported authoritv,  but  mentioned  that  there  had  been  a  case  where  proceedings 
i^mg  been  ta^en,  in  the  British  Consular  Court  at  Constantinople,  and  an 
»ction  commenced  here  for  the  same  cause  and  money  paid  into  Court,  Coleridge, 
^•,  had  stayed  the  proceedings  in  the  action  here  and  left  the  money  in  Court  \ 
^  now  the  general  power  of  the  Court  to  prevent  injustice  being  done  by 
means  of  its  process  was  only  relied  on.  Erie,  C.  J. — "  I  am  of  opinion  that 
fbb  role  ought  to  be  refused.  It  is  an  application  without  authority  to  support 
« ;  and  though  there  may  be  hardship  that  property  may  be  doubly  perilled,  pos- 
f  We  hardship  is  not  a  sufficient  ground  for  our  interference.  If  there  were 
j^gment  in  one  country,  I  should  expect  that  the  Court  in  the  other  country 
vonld  Btay  the  pxtxjeedings."    Rule  refused.— (Coa:  v.  MitcheU,  8  W.  R.  46.)    * 

Crime. — PaUe  Pretences — Evidence. — ^Upon  indictment  for  obtaining  money 
V^  pretences  in  change  for  a  bank  note,  it  was  proved  that  the  note  was  the 
^  of  a  private  bank,  which  had  paid  a  ^vidend  of  2s.  4d.  in  the  pound,  and 
DO  longer  existed ;  and  that  a  neighbouring  bank  would  not  change  it.  Held 
-That  the  above  was  not  evidence  from  which  it  could  be  inferred  tiiat  the  note 
^  of  DO  value  whatever.  Pollock,  C.  B. — ^^  It  is  probable  that  this  case  might 
^^e  been  pat  to  the  jury,  and  that  they  might  have  found  their  verdict  in  such 
i  vaj  that  a  conviction  could  be  sustained ;  but  as  the  case  is  stated,  the  only 
IQeetion  for  ns  is,  whether  there  was  evidence  that  the  note  was  of  no  value. 
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There  is  no  evidence  that  the  note  was  not  of  any  value.  Upon  these  facts  it 
might  have  been  of  some  value.  Upon  the  case,  therefore,  as  it  is  presented  w 
us,  the  conviction  cannot  be  sustained." — {Reg.  v.  EvcmSy  8  W.  R.  48.) 

Will. — Domicile  of  Origin — Will  Valid  hy  Law  of  France. — ^The  executors 
(defendants  in  the  cause)  of  A.,  a  widow,  propounded  her  will,  bearing  date 
the  4th  of  November  1857,  and  which  was  made  in  England,  and  executed  ac- 
cording to  the  provisions  of  1  Vict.,  c.  26.  A.'s  next  of  km,  the  plaintiff,  pleaded, 
that  at  the  time  of  making  her  will,  and  thence  until  her  death,  A.  was  domi- 
ciled in  France,  and  that  the  will  was  not  made  in  conformity  with  the  laws  of 
France.  The  survivinc  executor,  as  defendant,  replied,  (1)  That  A.  was  not 
domiciled  in  France  :  (2)  That  the  will  was  made  m  conformity  with  the  laws 
of  France.  Held — That,  in  accordance  with  the  judgment  of  the  Mast^  of  the 
Rolls  in  Somerville  v.  Somerville  (5  Ves.  786),  the  domicile  of  origin  must  pre- 
vail, until  the  person  whose  conduct  is  in  question  has  mtmifested  and  carried 
into  execution  an  intention  of  abandoning  it,  and  of  taking  another  as  his  anW 
domicile.  That  the  evidence  adduced  bv  the  plaintiff  in  support  of  A.*s  abaD- 
donment  of  her  English  domicile,  and  of  her  acquisition  oi  a  new  domicile  b 
France,  not  being  clear  and  conclusive,  the  wUl  propounded  was  entitled  to  pri>- 
bate.  That  even  if  the  Court  had  been  of  opinion  that  the  deceased  had  aban- 
doned her  English  and  acquired  a  French  domicile,  inasmuch  as,  according  to 
the  uncontradicted  evidence  of  a  French  advocate,  the  will  was  valid  by  the  hw 
of  France,  the  Court  would  have  been  bound  to  pronounce  for  it.  Semble — "  Br 
the  law  of  France,  a  will  made  by  a  domiciled  Frenchman,  during  the  most  tem- 
porary residence  in  a  foreign  country,  would  be  valid  if  executed  according  to 
the  law  of  that  foreign  coiuitry." — (Crookenden  v.  Fuller^  8  W.  R.  40.) 

Joint  Stock  Compajay, ^Contributory— Transfer  to  avoid  Liability. — ^In  a 
company,  the  shares  of  which  passed  by  delivery,  a  shareholder,  desiring  to  get 
rid  of  his  liability,  sold  his  shares  to  a  warehouseman  of  his  own,  a  few  days  be- 
fore the  order  was  made  for  winding  up  the  company.  The  market  price  of  tbe 
day  (which  was  only  a  nominal  sum)  was  professed  to  be  paid,  but  even  that 
sum  came  out  of  moneys  held  by  the  transferree  in  trust  for  the  shareholder. 
Held — ^That  this  was  not  a  bona  fide  transfer,  and  the  shareholder's  name  was 

E laced  on  the  list  of  contributories.  The  Lord  Chancellor — "  The  only  thing  we 
ave  to  determine  is,  whether  these  two  gentlemen  ought  to  remain  in  the  list 
of  contributories  of  this  company.  According  to  the  decision  of  this  Court,  to 
which  I  must  respectfully  bow,  if  it  had  been  proved  that  they  had  parted  vith 
all  interest  in  these  shares,  although  it  was  for  the  express  purpose  of  getting 
rid  of  the  liability,  and  although  they  knew  they  were  of  no  value,  and  although 
they  knew  that  the  transferree  was  a  man  of  straw,  they  would  have  been  ab- 
solved from  liability,  and  ought  to  be  removed  from  the  list  of  contributories. 
I  confess  I  should  have  hesitated  before  I  concurred  in  these  decisions,  because 
I  think  there  might  have  been  a  considerable  difference  drawn  between  the  case 
of  an  assignee  of  a  lease  assigning  the  lease  to  a  man  of  straw,  and  a  shareholder, 
who  has  become  a  partner  with  others,  and  who  has  incurred  a  joint  liability, 
his  sole  object  being  to  throw  the  liability  entirely  on  his  copartner.  Ac- 
cording to  those  decisions,  it  is  inciunbent  upon  a  shareholder  to  prove  that 
he  has  actually  parted  with  all  interest  in  the  shares.  I  think  tJiat  the  evi- 
dence  now  before  us  clearly  demonstrates  that  they  have  not  parted  with  their 
interest ;  that  it  was  a  mere  fable  they  were  acting ;  that  they  intended  that  all 
that  passed  shoidd  have  no  operation  whatever  inter  se ;  because  they  gave  it 
the  shape  of  being  a  commercial  transaction,  a  sale  of  what  was  valuabk,  and 
what  was  understood  to  be  valuable  by  the  transferrors,  and  was  understood  to 
be  valuable  by  the  transferree.  That  is  conclusive  to  my  mind,  to  show  that  it 
was  a  mere  sham,  and  that  it  was  intended  to  have  no  actual  operation ;  tbert- 
fore  I  consider  these  two  gentlemen  are  to  be  adjudged  as  still  shareholdera  in 
this  company,  and  that  they  were  properly  placed  on  the  list  of  contributories." 
— (Re  7'he  Mexican  and  South  American  Company,  ex  parte  Hyam^  8  W.  R.  53.) 
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T£^s^.-./l^1J«<m€lt^-"  Heritable  Security,''— -This  was  a  petition  to  the  M.  B., 
k>  obtain  his  hcmour's opinion,  direction,  and  advioe,  under  the  22  and  23  Yict,,  c. 
)6,  $  32,  as  to  whether  the  petitioners,  as  trustees  of  the  sums  of  L.20,000  Three 
^«r  Cent.  Consolidated  Bank  Annuities,  and  L.20,000  Three  per  Cent.  Beduced 
Annuities,  to  which  Mrs  Oswald  is  beneficially  entitled,  could  with  her  consent 
h  writing,  safely  and  moperly  under  the  provisions  of  the  above-mentioned 
Art,  advance  Captain  Oswald  the  sum  of  L.  10,000  apon  the  security  oi  real 
isme  in  Scotland  by  way  of  mortgage.  Two  questions  arose :  the  first  was, 
▼Either  the  32d  section,  above  cited,  was  retrospective,  and  was  applicable  to 
tnsts  created  before  the  passing  of  the  Act ;  and  the  second,  whetner  the  33d 
Ktion,  which  declares  that  **  this  Act  shall  not  extend  to  Scotland,^*  would  be 
&L  impediment  to  trustees  investing  trust-funds  in  real  securities  in  Scotland. 
iVlorne,  for  tnistees,  the  petitioners,  argued  that  the  32d  section  of  the  Act  was 
fctrospective.  It  was  quite  clear  that  the  30th  section  was  so,  and  it  seemed  to  be 
Kit  conatstent  with  the  tenour  of  the  Act  to  hold  the  82d  retrospective  also. 
lUt  Tith  rc^;ard  to  the  Act  not  extending  to  Scotland,  the  expression  ^'  Tbis 
Act  dh&II  not  extend  to  Scotland,"  was  a  common  expression  at  the  end  of  every 
Act  (jf  Pariiament,  and  ought  not  to  have  anv  specific  effect  on  the  preceding 
c^:tm  of  the  Act.  The  M.  B.  said— ^'  The  32a  section  must  be  taken  to  be  pro- 
cpeciiTe,  and  intended  by  the  Legislature  to  refer  to  instruments  executed 
fif KT  tk  passtng  of  the  Act.  With  regard  to  the  second  question  raised,  as  to 
•  letker  troateeacan  invest  trust-funds  on  real  secuiities  in  Scotland,  assuming  that 
i  m^tee  haa  the  power,  I  as  a  trustee  would  not  do  it.  The  fact  of  the  proposed 
aurtgagee  being  in  this  instance  at  the  same  time  the  husband  of  the  cestui  que 
tnsu  an  additional  difficulty  arises.  Under  all  the  drcumstanoas  of  this  case, 
I  (iQQot  advise  the  trustees  to  make  the  proposed  investment.*' — (Be  MUes* 
R'i?,8W.B.  54.) 

Jjolicttob  AStv  CuENT. — Security — Agreement  not  to  Redeem  for  Twenty  Years, 

~A  bill  was  filed  by  a  mortgagor  for  redemption  of  a  mortgage  made  in  1855, 

^Wh  QontaiBed  an  agreement  that  the  mortgagor  should  not  pay  the  money  or 

uutitnte  any  proceedings  in  equity  for  the  redemption  of  the  estate  tUl  twenty 

jears  from  the  date  of  the  mortgage.    The  mortgagee  was  the  solicitor  of  the 

B^^^f^agor.    Heldr^ThAt  such  a  stipulation  nmde  by  a  solicitor  with  his  client 

*^(xmnjj  to  public  policy ;  and  that,  there  being  no  evidence  to  show  that 

sfijTtking  had  been  done  to  relieve  the  petitioner  from  the  pressure  arising  from 

^  relation,  the  petitioner  was  entitled  to  redeem.    Stuart,  V.  C. — ''  It  seems 

^«die»  to  consider  what  effect  the  clause  would  have  in  the  then  existing  ri^ht 

to  redeem  the  previous  charges,  because  there  are  circmnstances  in  the  case  wmch 

^ke  it  desirable  to  dispose  of  it  on  much  higher  grounds.    The  clause  in  ques- 

^Q  is  a  contract  between  solicitor  and  client.    If  it  has  an  effect  in  any  material 

^^^^^  prejudicial  to  the  ordinary  rights  of  a  mortgagor,  and  is  unusual  in  its 

'^nn,  the  soUcitor  must  showiliat  h^  client  had  sumcient  advice  and  assistance 

*>o  relieve  him  from  the  pressure  arising  from  the  relation  of  solicitor  and  client. 

Tuere  is  y^ry  uttle  doubt  as  to  the  injurious  effect  of  such  a  clause  upon  the  in- 

leresiB  of  the  client.    It  tends  to  keep  him  and  his  estate  in  the  hands  of  the 

fiulidtor.    It  makes  it  difficult,  if  not  impossible,  for  him  to  borrow  any  further 

suia  on  ^  security  of  the  estate  from  any  other  person  than  the  solicitor,  or  on 

any  other  terms  than  the  solicitor  prescribes.     It  tends  to  fetter  the  client  in  his 

^^t  to  change  his  solicitor.    The  stipulation  is  of  a  kind  so  hard  upon  the 

''^'^^f^igor  as  te  be  certainly  unusual  as  between  mortgagor  and  mortgagee.     It 

bagumt  paUio  policy,  and  contrary  to  the  law  of  this  Court,  that  any  solicitor 

^Id  be  pennitted  to  mi^e  any  bargain  or  contract  with  his  client  for  his  own 

'^^t,  sod  injurious  to  the  interests  of  the  client,  so  long  as  the  relation  of  so- 

^tor  and  client  subsists,  or  unless  enough  is  done  to  extricate  the  client  from 

^pr«w2ro  of  the  reUtion,  and  to  secure  to  him  other  adequate  advice  and  as- 

f^ioo^    There  are  no  circumstances  to  relieve  the  defendant's  case  from  the 

<iefect  that  his  client  had  not  sufficient  advice  or  protection  in  the  matter  of  this 

VOL.  rv.— MO.  XXXIX.  MARCH  I860.  X 
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unusual  and  disadvantageouB  stipulation.    It  seems  to  me,  therefore,  that  the 
plaintiff  is  entitled  to  a  decree  for  redemption.*' — {Cowdry  v.  Day^  8  W.  R.  55.) 

Specific  Performance. — Railway  Company— -Acquiescence, — ^A  railway  com- 
pany, after  allowing  a  person  to  construct,  at  his  own  expense,  and  under  their 
sanction  and  superintendence,  a  junction  for  the  conveyance  of  goods  between 
his  premises  and  their  railway,  and  after  allowing  such  junction  to  be  used  fur 
2^  years,  will  be  held,  in  the  absence  of  any  formal  Vritten  contract,  bound  by 
acquiescence,  and  not  entitled,  at  their  own  option,  to  determine  the  user  which 
has  been  so  long  enjoyed. — (Laird  v.  The  Birkenhead  Railway  Company,  8  W. 
R.  58.) 

MERCHAiirr  Shipping  Act,  1854.— 17  and  18  Vict.,  c.  104,  sees,  188,  195, 196, 
199,  200,  201. — ^A  ship  was  lost  at  sea,  and  all  hands  perished.  At  the  time 
the  ship  was  lost,  five  months'  wages  were  due  to  one  of  the  seamen,  but  a 
certain  sum  had  been  paid  to  his  wife  under  an  allotment  note.  Information  was 
laid  by  the  shipping-master  at  Sunderland  against  the  shipowner,  under  sec. 
196  of  17  and  18  Vict.,  c.  104,  to  recover  the  whole  wages  and  the  penalty 
imposed  by  that  section,  but  the  justices  refused  to  make  any  order  in  the 
matter.  Per  curiam, — We  think  that  the  justices  ought  to  have  made  an  order 
for  the  sum  due  for  wages,  after  deducting  the  sums  paid  to  the  wife  under  Hie 
allotment  note.  We  do  not  think  that  the  Board  of  Trade  ought  to  claim  more 
than  that,  there  being  no  doubt  upon  the  facts  that  that  is  idl  which  is  really 
due.  We  do  not  think  that  the  appellant  is  entitled  to  ask  for  the  imposition  of 
a  penalty,  there  having  been  no  wrongful  refusal  on  the  part  of  the  shipowner 
to  pay  these  wages,  sudi  as  to  render  him  liable  to  the  penalty  imposed  by  sec. 
196.  Judgment  for  the  appellant  accordingly. — (Lambton  v.  Smurthwaitc^ S  W. 
R.  61.) 

Bankruptcy. — Indictment  for  Perjury — Evidence — Title  of  Act  of  ParUa- 
ment. — An  indictment  for  perjury,  committed  by  a  bankrupt  before  the  Insol- 
vent Court,  at  an  adjournment  after  his  first  examination,  alleged  that  he  was 
a  trader,  owing  debts  lees  than  L.300,  and  other  matters.  The  petition  upon 
which  the  prisoner  had  applied  to  the  Insolvent  Court  alleged  the  very  same 
matters  as  facts,  upon  wMch,  with  others,  he  rested  his  application.  Held— 
That  the  petition,  whilst  uncontradicted  by  conflicting  testimony,  was  evidence  to 
prove  the  allegations  in  the  indictment.  The  indictment  alleged  that  the  prisoner, 
after  the  passing  and  coming  into  operation  of  certain  statutes,  to  wit,  on  the 
20th  May  1859,  presented  his  petition.  It  inaccurately  described  the  time  when 
two  of  the  Acts  were  passed ;  and  though  it  purported  to  set  out  the  titles  of 
the  statutes  in  hsec  verba,  inaccurately  described  the  title  of  one  of  them.  Held 
— (1)  That  with  regard  to  the  time  when  the  Acts  were  passed,  it  was  compe- 
tent to  the  judge  at  the  trial  to  amend  by  striking  out  the  words  describing  it : 
(2)  With  regard  to  the  misdescription  of  the  title,  which  was  not  amendS  at 
the  trial,  that  since  it  was  manifest  that  the  reference  was  made  to  the  statute 
only  to  indicate  that  the  petition  was  presented  after  the  passing  of  that 
Act,  of  which  there  was  a  sufficient  allegation  in  the  words  mentioning  20th 
May  1859,  the  reference  to  the  statute  might  be  altogether  rejected.  P<^ock, 
C.  B. — "  That  where  the  title  of  a  statute  is  so  described  in  an  indictment  as  to 
enable  the  Court  to  know  with  certainty  what  statute  is  referred  to,  an  inaccu- 
racy in  such  description  is  immaterial." — {Reg,  v.  Westley,  8  W.  R.  63.) 

Arbitration  under  Lands  Clauses  Consolidation  Act. — Where  the  sub- 
mission to  arbitration  contains  matters  not  comprised  within  the  provisions  of 
8  Vict.,  c.  18,  the  Court  has  no  power  to  set  aside  the  award  on  the  ground  that 
the  arbitrator  has  not  made  the  declaration  required  by  sec.  83,  even  if  that 
were  a  vaUd  reason  for  setting  aside  an  award  made  upon  a  submission  within 
the  Act,  as  to  which,  quare,  lu  any  case  the  Court  would  require  to  be  satis- 
fied that  the  party  applying  was  ignorant  of  the  omission  until  after  the  award 
was  made,  and  for  this  purpose  the  affidavit  of  his  attorney  alone  is  not  suffi- 
cient.— (Re  Levich  and  the  Epsom  and  Leatkerhead  Railway  Company,  8  W. 
R.  66.) 
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PAKLLunssT. — Vote^Place  of  Abode  of  Objector. — In  the  form  No.  6  of  the 
wtioe  of  objection  given  in  achedule  A  to  the  statiite  6  Vict.,  c.  18,  the  "  place 
i  ahaie*'  of  the  objector  means  his  place  of  abode  at  the  time  of  signing 
hi  notice ;  and,  therefore,  where  the  objector,  in  snch  a  notice,  inserted  as  his 
^  of  abode  the  place  which  appeared  on  the  register  of  voters  as  his  place  of 
ibode.  and  at  which  he  was  not  residing  at  the  time  of  signing  the  notice  of  ob- 
lection,  but  from  which  he  had  removed  to  another  place, — Held — That  the 
bjW>?  of  objection  was  insufficient.  Erie,  C.  J. — "  The  objector  is  bound  by 
df  Act  of  rarliament  to  give  his  place  of  abode,  and  the  question  was  argued 
<ik::her '  place  of  abode*  means  (wnen  it  has  been  changed  since  the  last  regis- 
tn'ion)  the  place  on  the  register  which  was  his  place  of  abode  at  the  last  re- 
EBtration,  or  his  present  place  of  abode.  I  am  of  opinion  that  the  words,  in 
(Mr  ontiiiary  acceptation,  would  mean  the  present  place  of  abode  ;  but  I  con- 
Bdtr  that-  it  was  a  decided  question  when  the  case  of  Knowles  v.  Brooking  was 
l>aore  this  Court,  and  it  was  decided  by  a  majority  of  the  judges  of  this  Court 
ib:  the  insertion  of  the  present  place  of  abode  was  a  compliance  with  the  Act 
d  PariiuDent ;  and  I  am  at  a  loss  to  know  how  I  can  say  that  the  LcgisUture 
Q'-cded  that  it  might  be  one  or  the  other  at  the  option  of  the  objector.  I 
xtA  the  Legislature  meant  that  it  was  to  be  one  of  them  to  the  exclusion  of 
tb  Other,  and  I  consider  that  I  should  conflict  with  that  decision  if  I  held  that 
^jt  iii29tion  of  the  past  jdace  of  abode  was  also  a  compliance  with  the  Act  of 
P^Jmrntr-'MeUHmme  v.  Grtenfiel,  8  W.  R  67.) 

Wiix.~CofM<ruc<ion — Additional  Legacy, — ^Testator,  by  his  will,  gave  a  legacy 
yiLl0)  of  his  pure  personal  proprty  to  a  charity.  By  a  codicil  he  "  gave  and 
Vij  Jtathed  to  the  same  charity  the  smn  of  L.IOOO."  Held — ^reversing  the  de- 
fiiju  of  Wood,  V.  C. — That  the  second  legacy  was  not  only  cumulative  but 
"^iJitional,"  and  subject  to  the  same  conditions  as  to  payment,  etc.,  as  the 
fct  le<jacy,  and  was,  therefore,  payable  out  of  pure  personalty. — (Johnstone  v. 
I*r,fHarr(w6y,  8  W.R.  105.) 

^iiu^AccumvlatioHS—Thellussm  Act  (89  anrf  40  Geo,  IIL^  c.  98),  «ec.  2.— A 
l-equpst  of  shares  in  the  Ghbe  newspaper  to  C.  for  life,  with  the  direction  that 
tC  the  inoome  above  a  certain  amount  was  to  be  reserved  as  a  kind  of  sinking 
^i  Hdd^  on  appeal  from  the  M.  K.,  That,  being  a  bona  fide  provision  for  the 
piyne&t  of  debts,  even  though  they  were  mere  possible  liabiUties  at  the  testa- 
trr  s  death,  it  was  within  the  protection  of  the  2a  section  of  the  Thellusson  Act. 
^  Lord  Chancellor  said  that  the  accmnulation  in  question  was  forbidden  by 
tt*  gHieral  words  of  39  and  40  Geo.  III.,  c.  98,  sec.  1.  But  sec.  2,  by  way  of 
P^\  introduces  the  exception  of  any  provision  *^  for  payment  of  debts  of  any 
P«»tor,  settlor,  or  devisor,  or  other  person  or  persons.^'  The  object  was  to  pre- 
^t,  beyond  certain  limits  of  time,  acctimulation  of  property,  which  might  be 
^i:»!rou8  to  the  pubtic,  and  to  allow  the  power  of  accumulation  to  remain, 
*We  horn  fide  exercised  for  certain  specific  ptu^poses.  "  It  is  not  pretended  that 
^  testator,  by  directing  that  any  sum  which  might  accrue  from  the  fomr 
*^^2n&  above  L.200  a  year  ^  diould  be  reserved  as  a  sort  of  sinking  fund  for  the 
^lAection  of  the  shares,*  meant  to  rivsd  Mr  Thellusson,  and  to  create  a  fimd 
viiich  might  make  his  descendant  too  wealthy  for  a  subject.  His  good  faith  in 
taking  a  provision  for  the  security  of  those  who  were  to  take  the  shares  imder 
i>is  will  was  not  disputed.  He  himself,  along  with  other  shareholders,  had 
^Qted  articles  of  partnership,  by  which  he  covenanted  to  contribute  to 
^  the  debts  ajad  diarges  of  the  newspaper.  This,  like  other  literary  specula- 
^3.  was  subject  to  vicissitude ;  and  although  in  the  result  there  was  a 
P^^derable  sum  accumulated  from  the  overplus  beyond  the  L.200  a  year, 
^'^iym  years  the  profits  of  the  shares  did  not  reach  that  amount,  and  it  was 
o«ces«aiy  to  supply  the  deficit  from  the  accumulation  fund.  Debts  might 
i^^e  be^  incurrod  by  the  concern,  for  which  the  representativeB  of  the  testator, 
'*  ^  legatees  of  the  four  shares,  might  have  b€^n  liable  to  a  much  larger 
^'^^'Hint,  and  which  might  have  rendered  the  shares  subject  to  sale  or  forfeiture. 
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The  accumulation,  therefore,  was  certainly  aprovisbn  for  the  payment  of  debts. 
Objection  waa  made  that  these  are  not  uie  debts  of  the  grantor,  aettlor,  or  de- 
visor. But  the  statute  goes  on  to  sav,  ^or  other  peison  or  persons.'  The 
main  contention  on  the  part  of  the  appellant,  however,  was  that  the  debts  most 
be  past  debts ;  and  a  dictum  was  quoted  of  Lord  8t  Leonards,  in  BarrinaUm 
V.  Liddell^  where  that  great  judge,  commenting  on  the  statute,  is  reported  to 
have  said,  ^  It  is  clear  that  the  provision  as  to  debts  must  relate  to  the  pa^t 
debts.*  But  this  is  not  an  intimation  that  it  must  relate  to  past  debts  exclu- 
sively ;  and  he  goes  on  to  finish  his  sentence  by  adding,  ^  and  nobody  can  deny 
that  a  man  bem^  able  by  his  will  under  this  Act  to  jxrovide  for  his  debti 
generally,  this  will  include  his  future  debts.'  It  was  admitted,  that  if  lias 
Seed  had  made  the  testator's  executors  directly  liable  to  be  sued  for  these  debts, 
the  debts  might  be  considered  as  his.  And  the  partnership  deed  seema  to 
amount  to  a  covenant  by  each  partner,  that  there  shall  be  a  remedy  in  respect 
of  each  share  for  future  charges  upon  the  partnership.  The  accumulatioB 
directed  by  the  testator  in  the  present  case,  being  thus  to  be  regarded  bf « 
hon&JUk  provision  for  payment  of  debts  within  sec  2  of  the  Th^usson  Act, 
there  has  been  no  violation  of  that  Act ;  and  the  question  as  to  the  di6pcnti(Hi 
of  the  fund  tv  hich  arose  from  the  accumulation  aft^  twenty-one  yeaxB  ^m  the 
death  of  the  testator,  argued  upon  the  supposition  that  tfiis  accumulation  v» 
unkwful,  does  not  arise,"— (Farto  v.  Faden^  8  W.  R.  107.) 

Will. — Constntction — Kiv — "  Relations,^' — ^Testator  gave  a  moiety  of  his  real 
estate  to  his  -wife  for  her  life,  and  ordered  the  other  moietv  to  be  applied  to  the 
maintenance  cf  his  daughter ;  and  after  the  death  of  his  wife,  he  gave  all  his  real 
estates  to  his  said  daughter,  her  heirs,  etc.,  ^*  provided,  neverUieless,  that  in 
case  of  the  decease  of  ma  said  daughter,  without  lawful  issue  (and  his  said  wile 
her  surviving),  then  and  in  such  case,  he  bequeathed  such  last-mentioned  estm 
to  his  said  wife,  and  after  her  decease,  to  his  relations,  share  and  share  alike.'* 
Held  by  the  M,  R.— That  the  words  "  next  of  kin"  meant  relations  of  the 
testator  at  the  time  of  his  death,  and  not  his  relations  at  the  death  of  the  tenant 
for  life.— <£e«  v.  Massey,  8  W.  R.  109.) 

PRiSUMPnoN  OP  Death. — Practice — Chief  Clerk's  Certificate — Onus  of  Proof. 
— ^Where  a  party  had  not  been  heard  of  for  seven  yean,  Held-^ThsA  the  presump- 
tion is  not  m  &vour  of  his  having  died  during  the  first  half  of  that  periciit 
although  it  is  equally  a  presumption  that  he  did  not  die  at  the  end  of  the  second 
half ;  it  being  a  preliminary  presumption  of  law  that  a  party  living  at  a  given 
time  is  alive  at  a  subsequent  time  within  a  reasonable  limit.  In  this  case  the 
deceased  William  Orton  had  left  London  suddenly,  where  he  was  lesidiDg  for 
upwards  of  seven  years  with  his  wife  and  family,  and  had  not  since  been  heaid 
ciy  although  advertisements  for  him  were  inserted  in  the  principal  Lombn 
newspapers.  The  chief  clerk  had,  on  a  narrative  of  the  facts,  found  that  tiie 
testator  was  dead,  and  granted  letters  of  administration  de  bonis  non  to  his  n^ 
presentatives,  and  also  found  that  WOliam  Orton  could  not  be  presumed  to  have 
predeceased  his  uncle  Henry,  whose  estate  was  to  be  administered.  Kindersley, 
y.  C. — "  The  presumption  on  the  ordinary  chances  of  Ufe  would  be,  that  this 
young  man  would  survive  his  uncle  the  testator,  although  that  was  not  a  con- 
clusion ;  for,  csAeris  paribus^  the  uncle  might  survive  the  nephew.  William 
Orton,  who  was  living  in  November  1827,  might  be  presumed  to  be  living  in 
January  1831.  The  first  presumption  of  law  was,  that  a  man  who  was  living 
at  a  given  period  was  alive  at  some  subsequent  time,  within  a  reasonable  limit. 
It  was  competent  to  rebut  that  presumption  by  evidence,  or  a  coimter-presomp- 
tion.  Positive  evidence  there  was  none.  In  seven  years  he  would  be  presumeti 
to  be  dead ;  but  the  presumption  would  not  be  that  he  died  at  any  given  period. 
Whv  was  the  Court  to  assume,  in  this  case,  that  ikL<Q  party  died  in  the  first  half 
of  the  seven  years,  rather  than  the  last  ?  The  chances  were  equal,  except  viti 
respect  to  the  advertisements,  whidi,  as  to  some  of  them,  were  issued  in  the 
last  half ;  but  this  was  a  probability  only,  not  a  presumption,  tiiat  WilliaiD 
Orton  was  dead  before  January  1881.    The  onus  of  showing,  by  proof,  that  he 
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ng  not  ainre,  was  on  the  party  asserting  that  he  was  not,  not  on  those  who 
rjntended  that  he  was  next  al  kin ;  although,  of  cottrse,  that  might  be  rebutted. 
IV  Court  was  now  aaked  to  presume  that  the  party  died  within  the  first  half 
if  the  seren  years,  quite  contrary  to  the  decision  in  the  case  cited.    There  was 
frit  sufficient  to  rebut  the  preliminary  presumption  of  law,  that  he  was  aUve 
dfliing  the  first  luilf .     For  these  reasons,  William  Orton  cotdd  not  be  cast  out 
dike  category  of  next  of  kin."-— (JLamfee  t.  Orton,  8  W.  K.  111.) 
CoKTLicT  or  JcsiSDicriON. — Scotch  Arrestment, — ^A  policy  was  effected  by  A. 
jpfc  his  own  life  in  an  insurance  ofiKce  carrying  on  business  both  in  England 
tfi  Scotland,  and  assigned  to  B.  as  security  for  money  advanced.    A.  and  B. 
fpreboth  domiciled  in  England,  but  B.  having  est^ites  in  Scotland,  they  were 
fdpestiated  according  to  the  law  of  Scotland  for  the  benefit  of  his  creditore ; 
ud  ato  his  death,  the  policy  money  was  arrested  by  order  of  the  Court  of 
SsEiDQ,  in  pursuance  of  the  sequestration.    Afterwards,  B.  filed  a  bill  in  the 
Ijigiffib  Court  of  Chancery  for  payment  of  the  amount  due  to  him  on  the 
secoiityof  the  policy,  and  the  Vice-Chancellor  directed  the  fund  to  be  paid  into 
Oiart  without  prejudice  to  the  Scotch  arrestment ;  and  when  the  cause  came  to 
a  Wing,  decided  on  the  rights  of  the  parties,  and  directed  the  fund  to  be  paid 
y>  the  plaintiff.     The  principal  defendant  having  been  guilty  of  laches  in 
trmi^iBg  the  appeal,  and  having  shown  acquiescence  in  the  decision  of  the  Vice- 
'Uaodlior,  his  appeal  was  dismissed  with  costs.    Observed  by  the  Lord  Chan- 
c^^or:  ''The  decree  of  13 th  December  1858  appears  to  be  erroneous ;  and  had 
*heK  been  an  immediate  appeal  against  it,  I  tnink  that  it  ought  to  have  been 
T'Tersed.    I  do  not  question  the  jurisdiction  of  the  Court  of  Chancery  over  the 
ejtject-matter  of  the  suit.     I  consider  it  wholly  immaterial  that  M'Cubbin  was 
'luOiidled  in  Scotland ;  and  whether  the  assurance  company  is  to  be  considered 
» <k)miciled  in  Scotland  or  in  England,  or  in  both  countries,  signifies  nothing. 
But  the  Court  bad  jurisdiction  to  stay  the  proceedings  in  Chancery,  on  reason- 
*Me  t^nns,  till  the  Scotch  suit  should  be  determined,  and  in  my  opinion  ought 
to  bare  done  so.    This  is  not  a  case  of  conflict  of  jurisdiction,  or  depending  upon 
the  comity  shown  to  each  other  by  the  tribunals  of  different  states,  according 
to  the  law  of  nations.     This  case  was  very  properly  likened,  during  the  argu- 
lafint.  to  similar  suits  having  been  brought  m  England  in  the  Court  of  Exche- 
VXT,  while  that  Court  still  possessed  equitable  jurisdiction,  and  in  the  Court 
"^  Chancery.     A  suit  having  been  commenced  in  the  Court  of  Exchequer,  if 
•ift«r  bill  and  answer  a  suit  had  been  commenced  in  the  Court  of  Chancery 
^lactlv  for  the  same  cause,  I  conceive  that  the  indecorous  spectacle  would  not 
^ve  been  exhibited  of  the  two  courts  running  a  race  against  each  other,  and 
tl«at  the  Court  of  Chancery  would  have  forborne  to  make  a  decree  in  the  very 
nutter  on  which  the  Court  of  Exchequer  was  deliberating.    In  the  present  case 
tii^  was  no  clashing  between  the  law  of  England  and  the  law  oi  Scotland ; 
^fl*!  I  see  no  superior  convenience  in  adjusting  the  balance  between  Yenning 
V^  Robertson  m  England  rather  than  in  Scotland.     On  the  contrary,  an 
uiterdict  had  been  regularly  granted  against  removing  from  Edinburgh  the  ac- 
oMute  and  documents  by  which  the  balance  was  to  be  ascertained.    The  slow 
i^  at  which  the  Scotch  Court  was  said  to  be  advancing  cannot  gravely  be 
ff^gned  as  a  reason  for  anticipating  its  decision.     The  suit  in  the  Court  of 
5**aoB  was  not  commenced  till  September  1857,  and  little  more  than  a  year 
^  eUcsed  before  the  decree  finally  deciding  the  matter  in  dispute  was  pro- 
'^'^^oed  by  the  Court  of  Chancery.     I  do  not  find  any  laches  on  the  part  of 
M'Cttbhin  in  the  interval ;  and  it  would  hardly  have  been  said  in  the  Court  of 
Cbanooy  in  former  times,  that  a  court  is  to  be  superseded  because  it  may  be 
B()inevhat  tardy  in  giving  final  judgment.    At  the  bar,  it  was  assumed  that  the 
^^^rtificate  of  &e  (£ief  derk  was  proof  that  M^Cubbin  had  no  merits,  and  that 
^  vas  vexatiouBly  attempting  to  prevent  Venning  from  realising  a  just  claim. 
^  the  propriety  of  the  deo'ee  of  the  Idth  of  December  1858  cannot  be  sup- 
ported by  the  result  of  the  inquiry  made  under  it  before  the  chief  clerk  in 
I^ndoD.   If  that  inquiry  oo^^t  never  to  have  been  directed,  I  must  likewise 
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observe  that  this  decree  is  not  quite  consistent  with  the  order  of  the  2l8t  o( 
April  1858,  which  ordered  the  money  to  be  brought  into  Court '  without  pre- 
judice in  any  manner  to  the  Scotch  letters  of  arrestment  and  the  execution 
thereof.'  The  letters  of  arrestment  seem  to  be  rather  prejudiced  when  the 
money  arrested  is  paid  to  Venning  as  his  property  under  a  decree  of  this  Court. 
What  is  to  become  of  the  Scotch  action  of  ^ count  and  reckoning?*  The  juris- 
diction of  the  Court  of  Session  continues ;  and  if  there  should  be  a  decree  of  that 
Court  ordering  Venning  to  pay  the  L.5375,  Os.  lOd.  to  M'Cubbin,  to  be  divided 
amongst  the  creditors  of  Robertson,  how  is  this  decree  to  be  enforced  ?  To 
avoid  such  an  unseemly  conflict,  I  think  that  on  the  13th  of  December  18o)l 
the  Vice-Chancellor  Sir  William  Page  Wood  should  have  pronounced  an  order 
similar  to  that  pronounced  by  the  Vice-Chancellor  Sir  John  Leach,  in  EiUoit 
T.  Lord  MintOy  6  Mad.  16,  ^  That  the  suit  should  stand  adjourned  till  the  de- 
termination of  the  suit  for  the  same  cause  depending  in  Gotland.*  Had  the 
English  suit  been  first  commenced,  I  conceive  that  the  Court  of  Session,  although 
having  jurisdiction  over  the  subject-matter,  would  not  have  permitted  a  second 
suit  to  proceed  there ;  and  it  would  appear  from  Bu^by  v.  Mtinday^  5  Mad.  207, 
and  the  authorities  collected  in  the  case  of  The  Carron  Company  v.  APLaren,  5 
U.  L.  Ca.  416,  that  although  the  Court  of  Chancery  cannot  act  directly  to  stop 
a  suit  improperly  prosecuted  in  another  country  to  determine  questions  which 
ought  to  be  adjudicated  upon  here,  it  will  stop  the  prosecution  of  such  a  suit  b? 
granting  an  injunction,  to  operate  indirectly,  upon  the  person  who  so  attempt^ 
to  prosecute  it."  [The  proceedings  in  the  Court  of  Session  were  reported  latelj 
in  the  Jouriial^ — (^Venning  v.  Lloyd,  8  W.  R.  117.) 

Insurance. —  Vendor  and  Purchaser. — ^S.  contracts  in  writing  to  purchase  a 
leasehold  house  of  D.  and  his  co-trustees  for  sale.  The  house  is  held  under  I). 
college,  and  there  is  a  power  of  re-entry  and  avoidance  of  the  lease  on  non -per- 
formance of  any  covenant.  The  insurance  of  the  house  being  about  to  expire. 
D.  renews  it  so  as  just  to  extend  beyond  the  day  appoint«i  for  completion. 
The  purchase  is  not  completed  on  that  day,  and  the  insurance  expires.  On  a 
subsequent  day,  when  the  parties  meet  to  complete,  the  fact  of  the  policy  having 
dropped  is  discovered ;  but  the  purchaser's  solicitor  offers  to  complete  if  a  waiver 
of  the  forfeiture  is  obtained ;  this  the  plaintiff's  solicitor  declines,  although 
afterwards  a  waiver  is  obtained.  The  purchaser  refuses  to  complete ;  and  on 
bill  filed  by  D.  to  enforce  specific  performance  against  S.,  bill  dismissed  T^dthout 
costs. — Per  Kindersley,  V.  C. :  If  the  fact  of  an  insurance  being  about  to  expire 
after  the  day  appointed  for  completion  and  acceptance  of  title  is  known  to  a 
purchaser,  and  on  being  applied  to  for  the  means  of  renewing  it  he  refuses  to 
afford  them,  the  Court  would  enforce  performance  against  him.  The  omissioD 
of  a  vendor  to  inform  a  purchaser  of  the  day  on  which  a  policy  of  insurance  on 
the  premises  will  expire,  followed  by  a  forfeiture  of  the  lease,  is  not  sujfficient 
to  put  an  end  to  the  contract. — (powson  v.  Solomon,  8  W.  R.  123.) 

•  Sale  of  Shares. — Joint  Stock  Company, — B.  was  manager  of  a  company,  of 
which  C,  D.,  E.,  and  F.  were  directors.  He  also  held  shares  on  which  calls 
were  payable.  The  board  was  to  consist  of  seven  directors,  of  whom  three  were 
to  form  a  quorum.  At  a  meeting  on  28th  August  1866,  at  which  C,  D.,  E., 
and  F.  were  present,  a  resolution  was  put  and  sent  to  B.,  that  the  board,  to 
terminate  a  misunderstanding,  would  accept  his  resignation,  and  pay  him  his 
salary  due,  etc. — ^in  round  numbers,  say  L.160 ;  and  that  the  members  of  the 
board  would  jointly  relieve  him  of  his  shares,  and  guarantee  him  against  any 
calls  thereon ;  requiring  an  answer  by  September  4,  the  then  next  boi^-day,  or 
the  directors  would  not  be  bound  by  the  terms  offered.  On  September  2,  B. 
replied,  accepting  the  offer.  On  the  4th,  at  a  meeting  of  the  company,  D.,  £., 
and  F.  were  present  (but  liot  C.),  when  B.'s  letter  was  read ;  and  a  resolution 
was  passed  and  sent  to  him,  that,  having  heard  his  letter  read,  they  accepted 
his  resignation,  and  required  the  guarantee,  etc.,  to  be  prepared.  On  Oct.  3, 
B.  was  informed  that  the  consideration  of  his  agreement  w^as  deferred  to  the 
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foOciwing  day  ;  and  at  an  extraordinary  meeting  of  the  board  on  Oct.  23d,  at 
vhkh  C,  D.,  £.,  and  F.  were  present,  it  was  resolyed  that  B/s  resignation  be 
icotpted,  and  l^e  terms  referred  to  the  company^s  solicitor.  The  agreement 
w^  uot  carried  out  by  the  board ;  and  B.  being  afterwards  compelled  to  pay 
alh.  be  brought  an  action  against  C,  D.,  £.,  and  F.  for  not  having  giren  the 
f:D&raDtee  as  agreed.  It  was  contended  for  the  defendants  that  the  agreement 
J  the  four  was  not  the  act  of  the  board.  But  the  Court  of  Exchequer  held 
\mt  they  were  bound  by  the  agreement ;  for,  having  held  out  to  plaintiff  that 
it  ra«  an  agreement  of  the  b(»rd,  they  were  estopped  or  barred  from  saying 
'iu  it  was  not  so,  and  that,  if  they  couJd  not  give  the  guarantee  they  had  pro- 
tdxvl  they  would  be  liable  in  damages  for  not  doing  so. — {Barker  v.  Allan  and 
O-Mfi,  35  L.  T.  Rep.  167.) 

MuutiAGE. — Settlement — Representations  to  Intended  Husband. — A  marriage 
va^  contracted  in  1839  by  P.  with  the  daughter  of  D.,  on  the  faiUi,  as  he 
i!>ge.i  of  representations  made  by  D.,  that  he  would  settle  his  E.  estate  and  a 
^jm  of  105,000  sicca  rupees  on  his  daughter  and  the  children  of  the  marriage. 
h  iJioo  P.  died,  having  by  his  will  demised  the  E.  estate  to  his  niece,  and  given 
'iilj  L.4000  to  bis  daughter's  children.  No  information  could  be  obtained  of 
iuy  settlement  having  been  in  existence.  A  bill  was  filed  on  behalf  of  the  in- 
iiix  itildren,  who  cmmed  to  be  entitled  to  the  £.  estate  as  against  the  devisee, 
4ad  to  the  sum  of  rupees  out  of  the  testator's  estate.  Held — That  the  evidence 
Vii^  sifficient  clearly  to  satisfy  the  Court  that  the  alleged  representations  were 
iujiJe^  and  that  on  the  faith  of  them  the  marriage  was  contracted,  the  plaintiffs 
f^rt^  entitled  to  have  the  representations  made  good  as  against  the  testators 
asets ;  and  that,  subject  to  the  claims  of  his  creditors,  they  must  be  declared  to 
^  entitled  to  the  property  in  question. — Stuart,  Y.  C. :  If  the  evidence  proves 
«it]i  2uffident  certainty  a  representation  of  this  kind,  by  which  the  conduct  of 
•Je  contracting  parties  in  tne  marriage  was  influenced,  the  law  of  this  Court, 
h-rM  in  the  House  of  Lords,  entitl^  the  petitioners  to  the  relief  which  they 
pTiT.  In  the  case  of  Hammersley  v.  De  Biel,  the  representation  made  by  the 
(itier  of  the  wife  was  merely  of  an  intention  to  make  a  further  provision  for  his 
GAiighier  and  her  children  of  L.  10,000  on  his  death.  There  was  no  more  than 
the  expression  of  an  intention  to  leave  this  sum  by  a  moveable  instrument.  But 
utamach  as  the  expression  of  that  intention,  on  such  an  occasion,  had  an  in- 
Alienee  on  the  conduct  of  the  contracting  parties,  and  was  an  inducement  to 
^  contract,  the  House  of  Lords  affirmed  the  decision  of  the  Court  of  Chancery, 
i^  compelled  the  executors  of  him  who  had  made  the  representation  to  pay 
tW  money,  and  to  fulfil  that  which  was  expressed  as  a  mere  intention.  This 
ictrine,  which  gives  all  the  force  of  a  binding  contract  to  the  mere  expression 
^  an  intention  to  do  something  by  an  instrument  revocable  in  its  nature,  is  too 
^i^y  established  to  be  shaken.  It  has  been  acted  upon  in  this  Court  from  an 
^rfy  period.  The  present  case  cannot  be  brought  within  the  application  of  the 
Pimple  unless  there  be  clear  nroof  of  the  representation  actually  made,  and 
inafie  under  circumstances  to  show  that  it  influenced  the  conduct  of  the  con- 
^^^c^  narties.  There  must  also  be  reasonable  certainty  as  to  the  amount  and 
^^Wi  of  the  property  to  which  the  representation  applied. — (Prole  v.  Soadi/y 
^^.R.131.) 

JURISDICTION. — Domicile  of  Wife, — ^This  was  a  suit  for  restitution  of  con- 
JQga]  rights.  The  respondent  appeared  under  protest,  and  pleaded  that  he  was 
^  subject  to  the  jurisdiction  of  the  Court.  The  facts  establislied  in  evidence 
^««rt5  as  follows : — ^The  respondent.  Major  Yelverton,  was  bom  in  Ireland  of 
iri&h  parents,  and  when  a  minor  received  a  military  education  in  England,  ob- 
'i^ed  a  commission  in  the  Royal  Artillery,  and  was  afterwards  stationed  at  or 
5^  Edinburgh.  When  there,  he  married  in  Scotland  the  petitioner,  Maria 
^^'^i^ea,  who  is  said  to  have  been  bom  at  Chetwode,  in  Lancasiiire.  The  parties 
^en  went  to  Ireland,  were  remarried  there  according  to  the  rites  of  the  Roman 
^tbohc  Ghux^,  returned  to  Scotland,  cohabited  as  man  and  wife  there,  at 
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Hull,  and  afterwajdfi  at  Bordeaux  in  France.  In  April  1858,  respoDdat 
quitted  petitioner  at  Bordeaux,  and  returned  to  Edinburgh,  where  he  haa  re- 
mained with  his  company  ever  since,  and  has  constantly  refused  again  to  live  or 
cohabit  with  petitioner.  The  head-quarters  of  the  regiment  of  Artillery  have 
always  been  at  Woolwich ;  the  head-quarters  of  the  different  battaUons— or,  as 
they  are  now  called,  brigades — of  the  regiment  w^e,  by  general  order  of  the 
1st  April  1859,  removed  from  Woolwich,  and  established  at  various  idaoes. 
The  head-quarters  of  the  brigade  to  which  respondent  has  been  attached  have 
not,  since  that  time,  been  in  England.  The  petitioner  asserted  .in  her  replica- 
tion, which  was  not  contradicted,  that  at  the  time  of  the  commencement  of  the 
suit  she  was  and  still  is  domiciled  in  England,  viz.  in  Middlesex.  The  Judge- 
Ordinary  : — ^The  case  now  to  be  decided  is  certainly  of  much  importance,  an«l 
from  the  scope  of  the  argument  appeared  to  be  involved  in  considerable  diffi- 
culty. But  upon  reflection  tlie  point  to  be  determined  appears  simple  and  easy 
of  solution.  Major  Yelverton  may  have  retained  his  domicile  of  origin  for  many 
purposes,  and  yet  may  have  been  domiciled  in  England  so  as  to  give  jurisdic- 
tion to  this  Court.  Was  he  domiciled  in  England  for  the  purpose  of  founding 
jurisdiction  ?  He  was  not  born  in  England — ^he  was  here  for  some  time  as  a 
student  when  a  minor ;  he  afterwards  passed  some  time  (probably  a  very  short 
time,  for  its  duration  is  not  mentioned)  at  Hull,  removed  thence  to  Boideaax, 
and  thence  to  Edinburgh,  where  he  has  remained  ever  since.  He  cannot,  there- 
fore, be  said  to  have  ever  dwelt,  or  had  a  residence,  in  England  since  he  ob- 
tained his  commission;  and  the  case  as  to  domicile  must  rest  upon  the  alleged 
legal  fiction,  that  he  is  supposed  to  be  present  at  the  head-quarters  of  the  regi- 
ment of  Artillery  in  which  ne  has  a  company.  No  decision  or  dictum  was  dteil 
to  support  that  position,  nor  can  I  fincl  any  authority  for  it.  If  that  ground 
fails,  upon  what  other  grounds  can  the  petitioner's  right  to  sue  in  this  Court  be 
sustained  ?  This  is  a  court  for  England,  not  for  the  United  Kingdom,  or  for 
Great  Britain ;  and  for  the  purposes  of  this  question  of  jurisdiction,  Ireland  and 
Scotland  are  to  be  deemed  foreign  countries  equally  with  France  or  Spain.  If 
this  be  so,  this  is  a  sidt  against  a  foreigner,  who  is  not,  and  was  not  at  the  com- 
mencement of  the  suit,  within  the  kingdom  of  England ;  who  never  had  any 
residence  in  England ;  who  never  owed  obedience  to  the  laws  of  England,  except 
during  his  temporary  sojourn  ;  and  who  is  not  said  to  have  done  anything  in 
England  contrary  to  these  laws.  His  Lordship  then  went  fully  into  the  antbori- 
ties,  citing  Story  and  Boullenois,  and  the  dicta  of  Lord  Lyndhurst  in  Warrender  s 
case ;  and  concluded  by  intimating  that  there  was  no  specialty  in  the  case  to 
take  it  out  of  the  ordinary  rule,  Actor  sequitur  forum  rei,'^{Yelverton  v.  Yelver- 
ton, 8  W.  R.  134.) 

Real  and  Personai.. — Fixtures — Machinery. — ^M.,  the  owner  of  land,  in 
1853  mortgaged  it  in  fee  to  0.,  who  in  August  1858  sold  it  to  the  defendant 
M.  became  bankrupt  in  September  1858.  After  the  mortgage,  and  before  the 
sale,  M.,  who  had  always  continued  in  possession,  erected  buildings  on  the  land, 
and  set  up  a  steam-engine  and  boiler,  used  for  supplying  with  soft  water  the 
baths  which  had  been  erected  on  the  premises ;  also  a  hay-cutter  and  malt  mill, 
or  com -crusher,  and  grinding-stones,  all  (except  the  grinding-stones)  being 
secured  with  bolts  and  nuts,  or  otherwise  firmly  affixed  to  the  buildings,  but  in 
such  a  manner  as  to  be  removeable  without  damage  to  the  buildings,  or  to  the 
things  themselves.  The  upper  mill-stone  lay  in  the  usual  way,  upon  the  lower 
grinding-stone.  All  the  nxturea  were  put  up  for  the  purpose  of  trade.  They 
were  all  firmly  annexed  to  the  property  for  the  purpose  of  improving  the  in- 
heritance, and  not  for  any  temporary  purpose.  Held  by  the  Court  of  C.  P. — ^In 
an  action  by  the  bankrupt's  assignees  to  recover  the  articles  so  affixed,  that 
when  the  mortgagor,  after  the  date  of  the  mortgage,  annexed  the  fixtures  for  a 
permanent  purpose,  and  for  the  better  enioyment  of  his  estate,  he  therein  made 
them  part  of  the  real  estate,  which  had  been  vested  by  the  deed  in  the  mort- 
gagee, and  that,  consequently,  the  assignees  of  M.,  the  mortgagor,  could  not 
maintain  the  action.-— ( fTa^m^^ey  v.  MUne,  8  W.  B.  138.) 
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SUMMARY  APPEAL  FROM  SHERIFF  COURTS. 
SECOND  ARTICLE. 

.V^TSiKGER  visiting  the  halls  of  Parliament  Square  would  naturally 
feel  some  uneasiness  if  he  should  chance  to  come  unawares  upon  a 
y^nTocation  of  black  robed  and  uncanny  looking  persons,  who  by  the 
pintness  of  their  attire,  might  pass  for  some  monastic  conclave  of 
ie  middle  ages,  and  by  the  gravity  and  secrecy  of  their  deliberations, 
rould  suggest  ideas  of  resemblance  to  a  diplomatic  congress  or 
meil  (Peiat.  The  surprise  occasioned  by  such  an  unexpected 
ceeting  would  doubtless  be  reciprocated  by  the  gentlemen  to 
^hose  proceedings  we  allude ;  for  on  such  occasions  the  doors  of  the 
ak-paneled  corridor  of  the  Advocates'  Library  are  carefully  barred 
against  all  intruders.  Now,  if  the  reader  supposes  we  are  going 
»  Kmt  at  something  mysterious  or  undivulged,  we  may  at  once 
leure  him  that  he  is  mistaken.  The  policy  of  the  "  Parliament 
Bonse  clique"  is  not  inspired  by  anything  that  passes  at  the  meet- 
'^23  of  the  body  we  allude  to ;  nor  is  their  organization  directed 
^  tte  prosecution  of  any  insidious  design  against  the  constitution 
5f  the  country  in  Church  and  State.  On  the  contrary,  we  are 
iappy  to  say  that  the  deliberations  of  the  Faculty  are  marked  by  a 
fccidedly  conservative  and  orthodox  tone  of  opinion,  and  by  a  truly 
British  sensibility  to  the  dangers  of  innovation.  An  air  of  serenity 
*nJ  staid  decorum  pervades  its  assemblies,  which  is  in  harmony 
*ith  their  consultative  character;  for,  true  to  the  instincts  of  the 
pofession,  the  faculty  never  originates  anything,  but  merely  ofiPers 
'^  opinion  on  such  projects  of  law  as  may  be  submitted  to  it. 
^  w  just  possible  however,  that,  before  the  expiry  of  the  present 
*'5sion  of  Parliament,  we  may  have  to  announce  the  advent  of  the 
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first  product  of  the  collective  wisdom  of  the  Faculty  applied  to 
original  legislation.     That  corporation,  or  rather  a  committee  of  its 
members,  is  at  present  in  incubation  on  a  Bill ;  though  what  is  the 
precise  nature  of  the  enactment  in  contemplation,  we  have  not  been 
able  to  ascertain.     The  project  originated,  we  believe,  in  a  move- 
ment amongst  some  of  the  junior  members  of  the  Faculty,  which 
had  for  its  object  the  restoration  of  the  civil  jurisdiction  of  the 
Circuit  Courts.     The  subject  was  recently  considered  at  a  very  full 
meeting  of  the  Faculty ;  and  while  the  gentlemen  present  seemed  to 
be  unanimously  of  opinion  that  provision  should  be  made  for  a 
summary  appeal  from  the  Sheriff  on  points  of  law,  very  decided 
opinions  were  also  expressed  to  the  effect  that  a  Circuit  Court  of 
Justiciary  was  not  the  most  satisfactory  tribunal  for  the  adjudicatioQ 
of  such  cases.     In  that  opinion  we  are  inclined  to  concur ;  though 
we  have  already  on  more  than  one  occasion  pressed  for  a  return  to  the 
former  system,  as  a  simple  and  practicable  step,  and  as  less  likely 
to  meet  with  opposition  than  any  scheme  involving  the  establish- 
ment of  a  new  Court  of  Appeal.     But,  after  the  opinions  that  have 
been  expressed,  we  scarcely  anticipate  that  the  Faculty  will  report 
in  favour  of  a  restoration  of  the  Circuit  jurisdiction ;  which  is 
liable,  at  any  rate,  to  two  weighty  objections.     First,  the  absence  of 
a  good  library  within  reach  of  the  Circuit  bar,  makes  it  impos- 
sible to  do  justice  to  any  argument  founded  on  legal  authorities ; 
and  secondly,  the  limited  time  allowed  for  the  sittings,  makes  it 
impossible  that  arguments  can  be  heard  and  considered  in  a  satis- 
factory manner.   Indeed,  it  would  be  absolutely  necessary,  if  any  real 
appeal  is  to  be  given,  to  provide  for  the  division  of  the  Circuit  Court 
into  two  tribunals ;   so  that  one  of  the  judges  may  have  leisure  to 
attend  to  civil  business,  whilst  his  colleague  is  proceeding  with  the 
criminal  trials.     We  are  fully  alive  to  the  importance  of  having  a 
plurality  of  judges  present  on  the  criminal  bench;  but  we  do  not 
see  how  a  deliberate  hearing  can  be  secured  to  the  suitor,  if  appeals 
are  to  be  taken  up,  as  they  were  wont  to  be,  at  the  fag  end  of  the 
criminal  sessions,  when  judges  and  counsel  are  alike  impatient  of 
delay,  and  would  naturally  object  to  be  detained  in  a  circuit  town 
after  the  serious  business  of  the  assize  was  over. 

Yet,  surely,  it  cannot  be  difficult  to  devise  a  method  5f  appeal  which 
shall  be  as  summary  as  that  of  the  Circuit  Court,  and  not  more  ex- 
pensive. The  disadvantages  to  which  we  have  alluded  in  connection 
with  the  Circuit  appeal  court,  are  incident  to  that  tribunal  alone  : 
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they  do  not  arise  from  the  form  of  procedure,  which  is  simple  and 
well  adapted  for  the  purpose.     The  only  changes  requisite  to  adapt 
the  machinery  of  the  existing  Appeal  Court  to  the  requirements  of 
the  time  are^ — first,  the  extension  of  the  right  of  appeal  to  all  ques- 
tions of  law  arising  under  the  SheriflPs  summary  jurisdiction  ;  and 
secondly,  to  provide  for  these  appeals  being  taken  up  without  delay 
at  the  ordinary  sittings  of  the  Court  in  Edinburgh.     To  send  such 
cases  to  a  Division  of  the  Court  of  Session  would  be  simply  depriving 
them  of  their  summary  character  altogether,  and  arming  litigious 
defenders  with  a  new  engine  of  delay.     But  there  are  the  Lords 
Ordinary — ^not  all  fully  occupied,  but  all  equally  anxious  to  dis- 
cbarge their  duties  with  fidelity;  and  to  devote  a  fair  share  of 
their  time  to  the  interpretation  of  the  law  which  they  are  paid  to 
administer.     Some  of  these  learned  and  estimable  judges  may  almost 
be  said  to  be  working  on  half-time  ;  and  they  would  make  just  the 
tribunal  we  are  in  search  of.    Let  it  be  provided  that  any  tico  judges 
of  the  Court  of  Session  shall  form  a  court  for  hearing  appeals  from 
the  Sheriff  on  questions  of  law ;  and  that  their  decision  shall  be 
final  except  in  the  event  of  a  difference  of  opinion ;  leaving  the  com- 
position of  the  Court  to  be  arranged  amongst  the  judgiM  themselves. 
If  this  were  done,  we  have  no  doubt  that  arrangements  could  easily 
he  made  for  holding  special  courts  for  such  appeals  twice  or  three 
times  a  week  if  necesstry.    We  do  not  say  that  these  Courts  should 
always  be  composed  of  Outer  House  judges.     There  never  could  be 
any  difficulty  in  forming  a  quorum,  while  there  are  eight  Inner 
House  judges  on  the  bench ;  because  one  judge  can  always  be 
spared  firom  either  of  the  Divisions  without  detriment  to  the  public 
service — a  court  of  three  being  generally  admitted  to  form,  at  any 
rate,  as  satisfactory  a  tribunal  as  any  court  composed  of  an  even  num- 
ber of  members.     As  for  process,  the  less  we  are  to  have  of  that  the 
better.    The  words,  "  I  appeal  against  this  interlocutor"  indorsed 
on  the  interlocutor  sheet,  should  be  a  sufficient  warrant  for  remov- 
ing the  case  from  the  Sheriff  and  enrolling  it  before  the  Court  of 
Session ;  and  the  questions  of  law  in  dispute  should  either  be  argued 
on  the  interlocutor  itself  without  reference  to  the  summons,  or  on  a 
case  stated  by  the  parties  and  authenticated  by  the  judge,  as  we 
suggested  in  a  former  article. 

Another  feature  which  we  deem  essential  to  the  successful  working 
of  omr  scheme,  is,  that  the  parties  should  be  enabled  if  they  please 
to  bring  cases  of  any  valwy  under  review  in  this  summary  form. 
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There  is  a  provision  in  the  existing  enactments  which  enables  parties 
to  take  advocations  before  the  Lord  Ordinary,  and  to  consent  to  hU 
decision  being  final.  This  proviso,  meanwhile,  has  proved  entire!; 
inoperative ;  because  no  party  who  has  already  obtained  the  decision 
of  one  court  in  his  favour,  cares  to  tie  himself  down  to  abide  the 
decision  of  another  single  judge.  But  if  the  appellate  tribunal  were 
made  to  consist  of  two  judges  of  the  superior  courts,  and  were  re- 
commended  by  the  advantages  of  cheapness  and  dispatch,  we  have 
little  doubt  but  it  would  be  resorted  to  in  ordinary  Sheriff  Court 
actions ;  and  that  to  so  great  an  extent,  as  practically  to  supersede 
Advocations  altogether.  We  need  not  dwell  upon  the  benefits  which 
are  likely  to  accrue  from  a  system  which  ensures  uniformly  in  the 
administration  of  the  law  throughout  the  kingdom,  at  a  cost  which 
even  the  strictest  votaries  of  economy  will  admit  to  be  inconsider- 
able. But  we  wish  to  point  out  that  the  saving  of  time,  which  many 
believe  to  be  of  even  greater  consequence,  will  not  be  limited  to  the 
suitors  who  bring  their  cases  into  the  new  Court  of  Appeal.  If  the 
result  of  the  new  system  be  to  supersede  advocations,  it  is  obvious 
how  much  this  will  tend  to  lighten  the  Bolls  of  the  Inner  House, 
which  have  been  swelled  of  late  years  to  an  unmanageable  extent, 
mainly  in  consequence  of  the  facilities  given  for  advocating  directly 
to  that  tribunal.  Without  meaning  to  say  that  even  the  provision 
of  a  separate  Court  of  Appeal  would  leave  tt^e  judges  of  the  Inner 
House  much  leisure  during  session,  we  may  at  least  look  forward 
to  some  such  measure  as  the  natural  solution  of  a  difficulty  which 
has  been  seriously  felt,  and  must  be  met  without  further  delay. 
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1.  Introductort — Possession. 

We  offer  no  apoloOT  for  entering  in  these  pajjes  on  the  considera^ 
tion  of  the  Civil  jLaw.  A  journal  which  aims  at  recording  the 
progress  of  legal  literature  in  Scotland  may  well  rely  upon  the 
approval  of  its  readers  in  its  efforts  to  elucidate  one  of  the  most  fer^ 
tile  sources  of  our  existing  law.  Nor  are  we  disposed  to  waste 
much  argument  on  the  charge  of  unpracticalness,  wnich  is  so  often 
urged  against  these  studies.  In  an  age  when  the  mechanical  sub^ 
division  of  labour  has  been  carried  into  the  cultivation  of  literature, 
when  every  branch  of  knowledge  is  separated  from  others,  and  each 
obtains  its  own  circle  of  adherents,  it  may  not  be  unnecessary  to 
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emind  the  lawyer  who  seeks  to  walk  in  the  higher  paths  of  the 
profession,  of  the  danger  of  a  fragmentary  education.  But  it  would 
e  altogether  useless  at  this  late  stage  of  such  discussions  to  combat 
be  position  assumed  by  those  who  would  divorce  the  practical 
esolts  of  any  study  from  all  connection  with  its  principles.  Enough 
\u  been  said  and  written  in  opposition  to  such  views  to  render  fur- 
lier  argument  superfluous ;  and  now  the  evil  must  either  be  endured 
fith  patience,  or  allowed  to  work  its  own  remedy.  And  yet  it  is  a 
ingolar  and^  in  many  respects,  a  lamentable  thing  that  an  obvious 
allacy  should  be  productive  of  such  evil  consequences.  At  present, 
"Gotland  exhibits  the  spectacle  of  a  country  which,  more  perhaps  than 
lay  other  ^European  state,  is  connected,  oy  the  spirit  and  the  letter 
)f  its  legal  system,  with  the  jurisprudence  of  Rome,  and  yet  is  more 
)rotbundly  indifferent  than  any  other  to  all  questions  in  which  that 
junspradence  is  concerned.  Not  by  any  means  tliat  there  is  any 
lack  of  opportunity  for  prosecuting  this  study.  Thanks  to  the 
wL«<lom  oi  our  forefathers,  ample  provision  exists,  both  in  libraries 
and  schools,  for  securing  to  it  full  practical  effect.  But  it  has 
been  reserved  for  an  age  of  boasted  practical  improvement  to  dis- 
credit the  ancient  stanoards  of  legal  education.  Our  institutional 
luthors  are  witnesses  to  the  ardour  with  which  the  writings  of  the 
nvilians  were  cultivated  in  their  time.  In  the  present  day,  under 
tbe  prevailing  scepticism  as  to  ultimate  results,  and  the  growing 
impatience  ot  all  mtellectual  processes,  scholarship  and  the  higher 
branches  of  legal  attainment  nave  gradually  been  allowed  to  fall 
into  abeyance. 

We  assume  the  importance  of  our  subject,  and  it  therefore  falls 
as  little  within  the  scope  of  our  present  aim  to  uphold  the  authority 
of  the  Roman  law  agamst  those  who  object  to  it  on  special  ^unds, 
as  against  the  general  arguments  of  professed  sceptics  in  tne  value 
of  abstract  speculatioif.  But  there  is  one  objection  which  carries 
^ith  it  such  an  air  of  plausibility,  and  has  established  such  a  strong 
position  among  ourselves,  as  to  entitle  it  to  a  short  preliminary 
notice.  Paraooxical  as  it  may  appear,  the  assertion  is  often  made, 
that  the  very  alliance  which  subsists  between  the  law  of  Scotland 
and  the  Soman  jurisprudence  is  the  best  of  all  reasons  why  the 
latter  may  safely  be  ignored.  If  it  be  true,  as  has  been  stated,  that 
onr  institutional  authors  have  borrowed  so  extensively  from  the 
books  of  the  civilians,  their  labours,  it  is  maintained,  have  rendered 
fiirther  study  of  these  works  superfluous.  To  this  it  might  be  a 
sufficient  answer  that  a  study  which  asserts  pre-eminent  claims  to 
the  character  of  a  science  may  fairly  plead  for  all  manner  of  original 
research.  But  the  error  may  be  exposed  on  practical  grounds, 
which  are  more  likely  to  be  generally  understood.  In  the  first  place, 
it  proceeds  upon  what  we  cannot  help  regarding  as  a  very  false 
assumption,  that  the  intrinsic  value  of  the  civil  law  consists  in  its 
heing  studied  as  a  repository  of  legal  rules  and  maxims.  The  dog- 
matic treatment  of  any  science  is,  undoubtedly,  of  importance,  as 
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fostering  precision  and  accuracy  of  thought ;  and  no  one  need  think 
of  laying  claim  to  a  knowledge  of  the  Roman  law  who  has  not 
studied  its  details  with  an  assiduity  that  is  unknown  in  this  country. 
But  there  is  a  knowledge  of  principles  which  is  of  infinitely  greater 
importance  than  the  acauisition  ot  any  number  of  systematic  dog- 
mas.    And  this  knowleoge,  so  far  as  it  concerns  the  civil  law,  can 
only  be  obtained  by  a  direct  reference  to  the  original  sources  from 
which  that  law  was  taken.     The  most  careful  perusal  of  the  Insti- 
tutes of  Justinian,  valuable  as  that  study  is,  will  only  confer  it  in  a 
very  inadequate  degree.     For  the  pith  of  Roman  jurisprudence  lies 
in  Its  historical  bearings ;  and  in  a  work  which  aims  at  condensing 
the  substance  of  the  existing  law  for  purposes  of  practical  in- 
struction, these  can  only  be  very  imperfectly  developed.     To  com- 
prehend the  subject  in  its  essential  spirit,  it  is  necessary  to  go  back 
to  the  earliest  dawn  of  Roman  history,  and  trace  the  mfferent 
phases  which  the  law  assumed  in  its  successive  course  through  the 
dynasties  of  the  Aristocracy,  the  Republic,  and  the  Empire.    Its 
progress  is  marked  by  three  great  epochs,  and  the  results  of  the  last 
period  can  only  be  interpreted  by  a  knowledge  of  the  previous  two. 
The  old  jus  civile^  and  the  system  which  had  its  origin  in  the 
equitable  jurisdiction  of  the  praetor,  must  be  thoroughly  compre- 
hended before  it  is  possible  to  understand  the  spirit  of  the  legislation  j 
of  Justinian.     And  this  is  a  task  requiring  both  independent  labour  ' 
and  a  careful  study  of  all  collateral  sources  of  information.     It  wiil 
be  to  very  little  purpose  to  learn  that  the  famous  collections  of  the 
Roman  law  embody  principles  which  were  the  growth  of  centuries, 
if  our  knowledge  of  it  be  confined  to  a  few  of  its  ordinary  and  more  I 
palpable  conclusions ;  and  if^  even  to  this  limited  extent,  we  appre- 
nend  it  through  the  medium  of  epitomized  and  second-hand  research. 
A  legal  system  which  has  exhibited  such  remarkable  elements  of 
perpetuity,  and  which,  in  the  words  of  the  Historian  of  the  Roman  | 
empire,    "  has  been   silently  and  studiously  transferred  into  the 
domestic  institutions  of  Europe,"  has  surely  claims  to  be  studied  in 
a  more  philosophical  spirit. 

But  the  fallacy  we  are  now  considering  errs,  in  the  second  place, 
upon  the  grounds  of  its  own  assumption.  For,  admitting  the  posi- 
tion that  the  civil  law  has  paramount  claims  on  our  regard  as  a 
prolific  mine  of  authoritative  legal  rules,  it  is  evident  that  such 
rules  are  best  expressed,  and  will  be  best  appreciated  in  their  ori- 
ginal form.  It  is  unquestionably  true  that,  as  brief  abstract  expres- 
sions of  the  general  principles  of  law,  it  is  incident  to  their  nature 
that  they  should  operate  in  different  circumstances  and  under  dif- 
ferent conditions.  It  may  also  be  conceded,  that  one  great  test  of  their 
authority  is  the  extent  to  which  they  explain  their  own  meaning. 
But  everybody  knows,  at  the  same  time,  that  our  perception  of 
abstract  truth  is  greatly  assisted  by  practical  demonstration,  and  all 
have  felt  the  danger  to  which  principles  are  exposed  of  losing  on  , 
every  difierent  application  some  portion  of  their  primary  signiii-  | 
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:ance.  lUustration,  better  perhaps  than  argument^  will  prove  this 
)f  the  doctrines  of  tlie  Boman  law  ;  and,  in  our  subsequent  remarks, 
re  shall  endeavour  to  lay  such  evidence  before  our  readers. 

It  might  be  somewhat  difficult  to  determine  the  precise  limits 
riihin  which  the  law  of  Scotland  is  to  be  regarded  as  of  native 
jrowth,  and  beyond  which  we  may  accept  its  doctrines  as  a  mere 
reflection  of  the  principles  of  the  Roman  law.  There  can  be  no 
iiubt,  however,  that  we  have  borrowed  from  the  collections  of 
Justinian  to  a  much  larger  extent  than  is  admitted,  even  by  many 
irho  show  no  disposition  to  treat  them  as  independent  systems. 
Peculiar  as  were  the  notions  that  entered  into  the  constitution 
)f  the  Koman  family,  it  might  be  shown  that  they  have*  not 
been  altogether  without  an  influence  in  moulding  the  character 
uf  our  personal  relations.  It  would  be  a  mere  fancy  to  seek 
m  the  usages  of  the  feudal  system  for  any  traces  of  the  civil 
law,  since  the  very  condition  of  the  existence  of  the  former  was  the 
dt^jradation,  during  many  centuries,  of  the  latter,  and  inasmuch  as 
the  one  commends  itself  to  our  approval,  bv  its  recognition  of  the 
ffinciples  of  natural  justice  and  morality,  whereas  the  complete  sub- 
Tersion  of  these  principles  is  a  characteristic  feature  of  the  other.  In 
personal  succession,  however,  and  even  in  the  succession  to  land,  in 
its  more  modem  aspects,  as  it  is  gradually  being  disentangled  from 
the  strict  fetters  of  feudal  rule,  we  see  the  operation  of  leg^  theories 
which  were  not  unfamiliar  to  the  Romans.  But  while  these  are 
subjects  of  interesting  speculation,  their  consideration  would  involve 
ns  in  historical  discussions  which  it  might  be  difficult  to  sustain 
a^rainst  the  charge  of  practical  inutility.  In  urging  a  renewed  ap- 
plication to  this  study,  we  would  rather  vindicate  our  precept  by  a 
reference  to  examples  of  recognised  validity.  It  is  just  these  prin- 
ci[)les  which  seem  the  most  elementary,  and  with  which  we  profess 
ourselves  to  be  most  familiar,  that  really  stand  in  need  of  all  addi- 
tional exposition.  Existing,  from  the  earliest  periods,  as  a  part  of  our 
common  law,  they  have  gradually  acquired  a  traditional  meaning, 
which  fails,  in  many  instances,  to  express  the  full  force  of  the  circum- 
stances from  which  they  were  originally  drawn.  This  is  particularly 
the  case  when  the  Roman  law  doctrine  which  we  have  adopted  has 
been  handed  down,  in  an  abstract  form,  through  the  medium  of 
maxims  or  rules  of  law.  Such  rules  are,  undoubtedly,  of  high  im- 
p^)rtance,  in  so  far  as  they  furnish  convenient  illustrations  of  the 
principles  of  law,  and  embody  its  substance  in  a  concise  and  an 
easily  assimilated  form.  But  as  abstract  and  general  statements,  on 
the  other  hand,  there  is  a  risk,  of  course,  incidental  to  their  very 
nature, — the  risk,  we  mean,  of  being  misapplied.  And  that  disad- 
vantage, in  so  far  as  relates  to  the  maxims  we  have  borrowed  from 
the  Homan  law — the  leges  legxvm  of  the  civilians — is  too  often  accom- 
panied by  this  further  drawback,  that  our  ignorance  of  the  circum- 
stances in  which  they  had  their  origin  has  robbed^them  of  much  of 
their  significance. 
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In  these  circumstances,  it  appears  to  us  that  we  shall  not  be  en- 
gaged in  an  unprofitable  task,  if  we  select  a  few  of  the  most  cur- 
rently received  maxims  in  our  law,  and,  by  tracing  them  to  their 
origin,  endeavour  to  ascertain  the  principles  of  which  they  are  the 
general  expression.  We  propose  to  limit  our  attention,  in  ^e  mean- 
time, to  such  as  are  the  oojects  of  most  general  use,  on  the  ground 
that  they  are  those  principally  concerning  which  our  ideas  are  in- 
accurate and  ill  defined,  and  that  their  universal  distribution  renders 
it  desirable  that  they  should  be  clearly  and  intelligently  understood. 
Mere  definitions  of  particular  principles,  however  much  they  may 
have  run  into  a  stereotyped  form,  wfll  not  engage  our  notice.  Nor 
shall  we- pause  to  consider  those  general  maxims  which  the  Roman 
law  acknowledges  only  in  common  with  other  systems,  which  are 
substantially  founded  upon  clear  notions  of  justice  and  moralitj'. 
If  they  have  found  their  way  into  our  law  in  the  precise  form  which 
they  received  from  the  civilians,  that  is  a  mere  accident  which 
asserts  nothing  beyond  the  significance  of  language.  Oar  business^ 
at  present,  is  with  the  aphorisms  of  the  private  law  which  were 
elaborated  by  the  famous  jurists  of  the  classical  period  of  Roman 

i'urisprudence,  and  have  since  diffused  themselves,  to  a  greater  or 
ess  extent,  through  the  legal  codes  of  almost  every  European 
state. 

I.  Possession. — One  of  the  first  of  these  maxims  which  we  meet 
with  in  our  institutional  books,  is  the  rule, — 

**  In  pari  catua  possessor  potior  haheri  debet  :** 

In  equal  circumatauceB,  the  party  in  poeBession  is  to  be  regarded  as  having  the 
oetter  right. 

The  power  which,  in  Scotland,  a  factor  has  at  common  law  of 
pledging  goods  in  his  possession  is  an  illustration  of  this  rule.  A 
more  general  one  may  be  derived  from  the  principle  which  ob- 
tains in  our  law,  and  which,  in  common  with  the  maxim,  we  have 
borrowed  from  the  Romans,  that  a  creditor  who  receives  from  his 
debtor  what  is  legally  his  due,  before  the  estate  has  vested  in  the 
general  body  of  creditors,  or  in  a  trustee  for  their  behoof,  and 
within  the  statutory  limits  in  point  of  time,  cannot  be  compelled  to 
refund  or  to  share  nis  relief  with  others,  although  the  effect  of  satis- 
fying his  claim  has  been  to  render  the  debtor  insolvent.  In  such 
circumstances,  in  addition  to  the  favour  which  is  shown  to  possession, 
the  rule  operates,  ^^jus  civile  vigilantibus  scriptum  est"  We  shall 
have  occasion  to  see,  immediately,  in  considering  another  rule 
couched  in  almost  similar  terms,  some  further  advantages  which  the 
state  of  possession  involves.  In  the  meantime,  we  propose  to  take 
the  rule  before  us  as  a  text  for  a  few  observations  on  the  general 
doctrine.  The  subject  is  directly  raised  by  the  terms  of  the  rule; 
and  there  is  no  part  of  the  Roman  system  which  more  specially 
commends  itself  to  our  approval  by  its  subtle  and  yet  practical  dis- 
tinctions, or  has  contributed  more  largely  to  lay  the  foundations  of 
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all  that  we  are  accustomed  to  consider  as  excellent  in  our  own.  In 
the  presence  of  Savign/s  creat  work,  it  is,  of  conrse,  unnecessarjr 
to  attempt  anything  beyond  a  very  general  statement.  A  few  defini- 
tioni,  however^  may  not  be  regarded  as  out  of  place,  in  view  at  once 
of  the  intimate  alliance  which  the  subject  holds  with  the  most  elemen- 
t»T  principles  of  our  law,  and  of  the  prominence  which  it  occupies 
tf  the  chief  topic  to  be  commented  on  in  this  preliminary  paper. 
We  are  the  more  reconciled  to  this  slight  deviation  from  the  general 
iiim  which  we  contemplate,  by  the  circumstance,  that  in  Lord 
Banttou's  Commentary,  the  only  authoritative  exposition  which  we 
possess  of  the  maxims  of  the  Roman  law,  those  bearing  on  the 
doctrine  of  possession  seem  to  be  studiously  ignored. 

In  a  primitive  state  of  things,  before  law  has  advanced  to  any  con- 
siderable stage  of  refinement,  possession  is  the  expression  of  a  very 
simple  idea.  It  is  then  nothing  more  than  the  counterpart,  in 
pnntof  fact,  of  the  relation  which  subsists,  in  point  of  law,  between 
an  olject  and  the  person  who  has  exclusive  dominion  over  it.  It 
k  in  short,  the  outward  symbol  of  the  right  of  property.  We  find, 
3>jcuniingly,  in  the  earliest  periods  of  Soman  law,  before  its  provi* 
mm  had  expanded  beyond  the  narrow  limits  of  the  twelve  tables, 
ti]at  the  word  bears  a  construction  altogether  different  firom  the 
y^der  interpretation  which  it  subsequently  received.  In  the  old 
jf  eiviUy  it  is  never  spoken  of,  except  in  so  far  as  it  constitutes  the 
J^jH  exercise  of  the  nght  of  property,  or  is  recognised  as  a  medium 
through  which  propertv  may  be  gained  or  lost.  But  in  the  days 
of  the  jurisdiction  of  the  prsetor,  the  period  of  the  jus  honorarium^ 
the  state  of  fact  was  no  longer  regarded  as  an  absolute  measure  of 
the  right  It  had  become  evident,  from  the  extended  commerce  of 
^^ety,  that  there  subsisted  no  indispensable  connection  between 
the  property  and  the  possession  of  a  thing.  On  the  contrary,  it 
was  seen  that  the  common  intercourse  of  life  required  their  con- 
stant separation.  Possession,  therefi)re,  which  had  previously  been 
i^garded  as  a  mere  question  of  fact,  began  now  to  tiake  its  place  as 
»n  independent  principle  of  law.  Under  the  earlier  system,  every 
^fispute  about  property  was,  in  contemplation  of  law^  at  the  same 
^e,  a  dispute  about  possession,  and  vice  versa ;  in  the  subsequent 
period,  juogment  on  tne  one  point  was  not  necessarily  exclusive  of 
^  questions  which  might  be  raised  upon  the  other.  Still  the  law, 
in  giving  its  sanction  and  lending  its  effect  to  the  separation  be- 
tween property  and  possession,  established  no  opposition  between 
the  two  conditions,  but  only  divested  the  one  of  certain  character- 
istics which  it  transferred  to  the  other.  The  jurists  continued  to 
*ay,  ^^  Possessio  plurimum  facti  fiabet;*^  but,  in  corroboration  of  the 
new  idea,  it  was  added,  "  Plurimum  ex  jure  possessio  muiuatvrJ^ 
Hence  arose  distinctions  of  the  greatest  subtlety  between  the  dif- 
[erent  kinds  of  possession,  according  to  the  different  circumstances 
in  which  the  fact  and  the  right  might  be  partially  combined  or 
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partially  divorced.  These  distinctions  have  passed,  with  but  slight 
modifications^  into  our  law,  and  may  be  shortly  noticed  here.  Pos- 
session may  be  employed  in  one  or  other  of  three  senses : — 

(1.)  In  the  first  place^  it  has  an  elementary  meaning  indepeDdent 
of  any  distinction  oetween  right  and  fact,  and  is  equivalent  to  onr 
word  ^^  detention."  The  analogous  expression  in  the  Roman  law  is 
"  naturalis  possesaioy^  or  "  in  possessione  esse^  This  sort  of  posses- 
sion indicates  nothing  beyond  the  power  of  operating  physically 
upon  the  thing  at  pleasure,  and  of  excluding  others  from  such  ope- 
ration. 

(2.)  Secondly,  possession,  in  the  strict  or  legal  sense,  expresses 
the  holding  of  a  tning  with  the  intention  of  a  proprietor — with  the 
animus  dominii  (not  to  be  confounded  with  the  opinio  daminit).  It 
constitutes  what  is  generally  known  with  us  as  natural  possession. 
The  corresponding  word  in  the  civil  law  is  possidere ;  it  nad  a  spe- 
cial significance  in  that  system  as  the  possession  which  gave  a  right 
to  the  possessory  interdicts  of  the  praetor. 

(3.)  Thirdly,  under  the  title  of  civil  possession,  it  is  employed  to 
signify  the  holding  of  a  proprietor  in  and  through  another  who 
possesses  in  point  of  fact,  but  without  the  animus  dominiu  Sach 
possession  depends  upon  a  pure  fiction,  which,  however,  received 
full  recognition  in  the  Roman  law,  and  obtains  equally  with  us. 
The  most  common  illustration  of  it  which  occurs  in  our  law  is  the 
possession  held  by  a  landlord  in  and  through  the  occupancy  of  his 
tenant.  It  must,  however,  be  added,  that  uie  Romans  attached  a 
special  meaning  to  the  expression,  civilis  possession  which  is  quite 
unknown  in  our  law.  In  this  sense  it  was  applied  to  that  posses- 
sion depending  upon  Justus  titulus^  and  accompanied  by  bona  fide$j 
which  laid  the  foundation  of  Usucapio.  In  the  Pandects,  this 
possession  is  often  put  in  opposition  to  the  praetorian  possession, 
which  gave  a  title  to  the  interdicts,  and  the  latter  is  spoken  of,  io 
these  cases,  as  naturalis  possessio. 

Such  are  the  various  senses  in  which  the  word  "  possession ''  is 
employed.  We  pass  over  a  point  so  obvious  as  the  requisites  for 
its  constitution ;  the  other  rule  to  which  we  have  referred  as  re- 
peating the  substance  of  the  last  introduces,  at  the  same  time,  a 
collateral  point.  It  is  also  useful  as  illustrating  the  remark  which 
we  have  made,  that  the  common  interpretation  of  these  maxims 
oflen  fails  to  express  their  primary  and  full  significance.  Paulus 
says,  absolutely — 

"  Melior  est  conditio  possidentis  vel  de/endentis :^^ 
It  is  better  to  be  in  the  place  of  a  posseesor  or  defender. 

Prima  fronie,  this  rule  has  a  very  simple  and  obvious  meaning, 
— that  it  is  better  to  be  in  possession  than  to  dispute  it, — that,  on 
the  whole,  it  is  less  hazardous  to  defend  an  action  than  to  institute 
a  claim.  The  first  proposition  is  aflSrmed  in  the  familiar  brocard  of 
ordinary  language,  that  "  possession  is  nine  points  of  the  law."     In 
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this  sense  the  rule  is  a  mere  truism,  ^ving  expression  to  the  popular 
notion  of  the  instability  of  law,  and  as  such  readily  commends  itself 
to  general  acceptance.  But  it  embodies,  at  the  same  time,  a  deeper 
meaning  whicn  the  common  interpretation  does  not  reach,  and 
which  cannot  be  apprehended  without  a  knowledge  of  the  circum- 
stances which  first  gave  occasion  to  the  rule.  It  is  a  result  of  the 
d^ency  of  this  knowledge  that  its  scientific  application  has  been 
coextensive  with  the  popular  construction.  Even  so  high  an  autho* 
rity  as  Professor  Bell  must  be  charged  with  not  appreciating  its 
wider  import.  In  his  "Principles  of  the  Law  of  Scotland"  he 
applies  it  in  illustration  of  the  case  where  a  right  of  action  is  denied 
against  the  possessor  of  smuggled  goods  to  the  party  who  has 
primarily  induced  the  firaud.  In  the  fourth  edition  of  this  work,  at 
p^  22,  he  says, — "  Contracts  for  defeating  the  revenue  laws  are 
TGuL  and  action  is  denied  according  to  the  maxim,  *  Potior  est  con- 
^  possidentis  vel  defendentis^  This  rule  holds  in  contracts  for 
HQQgrling,  action  being  denied,  if  the  party  who  brings  the  action 
is  aware  of  the  design  to  defiraud  the  revenue,  as,  for  example,  when 
te  is  a  native  of  £is  country,"  etc.  Here  we  have  an  instance 
cf  a  sound  conclusion  referred  to  a  false,  or,  at  least,  to  an  inade- 
<{aate  cause.  The  rule  of  law  in  question,  at  any  rate,  has  only  a 
nost  indefinite  application.  Possession  is  the  very  pith  and  sub- 
stance of  the  rule,  and,  in  the  case  assumed,  possession  is  a  mere 
incidence  which  has  no  share  in  determining  the  result.  In  refus- 
ing action  to  the  smuggler,  the  law  does  not  contemplate  showing 
any  favour  to  a  third  party  in  whose  hands  the  contraband  goods 
maj  be  temporarily  placed.  The  contract  is  null,  because  it  has 
been  formed  in  violation  of  the  public  policy  of  the  country,  and  if 
I  benefit  accrues  to  one  from  the  penal  liabilities  of  another,  it  is  an 
accident  which  can  be  traced  to  no  other  source  than  the  involun- 
taiy  ofjeration  of  the  law. 

An  illustration,  on  the  other  hand,  which  gives  full  expression 
to  iKe  meaning  of  the  rule  may  be  seen  by  referring  to  the  cir- 
cumstances in  which  it  had  its  source.  In  the  second  stage  of 
Roman  jurisprudence,  judicial  intervention  was  much  required 
in  determining  questions  of  possession.  Properly,  such  questions 
"^ere  preliminary  to  the  investigation  of  disputed  rights  of  pro- 
perty, and,  in  a  strict  sense,  altogether  independent  of  them,  but, 
practically,  the  decision  in  the  one  case  operated,  and  was  meant 
to  operate,  on  the  decision  of  the  other.  The  first  step  in  the 
procedure  was  a  decree  by  the  praetor  deciding  which  of  the 
p^ies  claiming  property  in  the  subject  was  to  hold  possession  dur- 
^g  the  progress  of  the  suit.  To  this  verdict  he  was  assisted  by  the 
c<jnsideration  of  various  circumstances,  as  the  extent,  during  the  pro- 
tons year,  of  the  possession  founded  on,  and  also  the  nature  of  it, 
3<^<^ng  as  it  was  honest  and  in  good  faith,  or  gained,  in  the 
^^hnicaTlanguage  of  the  jurists,  w,  clam^  aut  precario.  How  im- 
Naot  it  was  to  succeed  in  this  initial  trial,  and  how  much  sigiiifi- 
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cance  accordingly  attaches  to  the  rule  on  which  we  are  commentiop, 
may  be  gathered  irom  some  of  the  results  by  which  the  judgment 
was  attended.  In  the  first  place  it  determined  the  relative  position 
of  the  litigants  as  pursuer  and  defender.  Then,  as  a  consequence 
of  this,  the  ontss  probandi  fell  upon  the  party  who  had  been  defeated 
in  the  preliminary  Question.  Whatever  the  right  of  the  temporsmr 
possessor  might  be,  his  claim  was  absolute  to  hold  the  subject,  as  tbe 
prsBtor  had  decreed,  till  a  better  title  had  been  i>rov^  by  the  person 
who  maintained  it.  If  sudi  evidence  was  not  forthcoming,  the  tem- 
porary possession  was  declared  final,  and,  in  all  cases  of  doubt,  the 
presumption  of  law  was  on  the  side  of  the  defender.  Now  we  are 
m  a  position  to  comprehend  the  full  import  of  this  rule.  What  was 
a  mere  commonplace  when  measured  by  the  standard  of  popular  in- 
telligence, becomes  the  expression  of  an  important  principle  of  law 
when  viewed  by  the  fuller  light  of  science  and  of  knowledge.  But 
while  the  use  which  Professor  Bell  makes  of  the  rule  gives  us  no 
adequate  idea  of  its  meaning,  the  law  of  Scotland  abounds  with 
illustrations  of  it,  which  meet  us  at  every  turn.  Upon  the  general 
principle  which  lies  at  the  bottom  of  it,  depends  the  well-known 
presumption  of  our  law  in  regard  to  movables,  that  possession  is 
always  a  prima  facie  title  to  property.  In  a  certain  sense,  indeed, 
this  rule  has  a  wider  operation  with  us  than  even  among  tbe 
Romans.  In  Scotland,  irrespective  altogether  of  the  manner  in 
which  it  is  acquired,  possession  of  itself  constitutes  a  right,— short- 
lived it  may  be  in  some  cases,  only  nominal  in  others, — but  always 
amounting  to  an  exemption  firom  the  onita  probandi,  the  burden  im- 
posed upon  the  party  who  seeks  to  be  restored.  But  the  Boman  law, 
always  going  a  step  beyond  us  in  its  subtle  distinctions,  was  very 
far  from  acknowledging  every  manner  of  possession.  If  even  the 
rightful  owner  had  obtained  possession  by  violence  or  fraud,  he  was 
not  allowed  to  reap  the  benefit  of  his  tortuous  act ;  he  was,  on  the 
contrary,  obliged  to  repone  the  person  whom  he  had  displaced  before 
the  law  undertook  to  examine  tne  question  of  right. 

So  clearly  does  it  appear  that  the  doctrine  of  possession  plays  an 
important  part  in  the  relations  of  the  two  systems.  In  further  illus- 
tration of  it  as  an  independent  principle  of  law,  and,  if  we  may  so 
speak,  as  exhibiting  the  obligations  which,  as  in  other  legal  condi- 
tions, form  the  counterpart  of  rights,  we  notice  the  rule, — 

**  Q^i  dolo  desierit  possidere  pro  possi  dente 
Ikimnatur  quia  pro  possessiane  dolus  €5^" 

He  who  has  fraudulently  got  rid  of  his  posseBsion  is  condemned  as  if  he  were  in 
posseasion,  because  his  fraud  is  equivalent  to  possession. 

This  rule  might  be  adduced  as  readily  as  any  other  in  evidence  of 
the  repugnance  which  is  every  where  manifested  in  the  Boman  law 
for  fraud  in  all  its  forms.  It  illustrates,  however,  at  the  same  time, 
a  principle  in  reference  to  possession  which  runs  throughout  tbe 
writings  of  the  civilians,  and  has  also  passed  into  our  law ;  and  we 
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notice  it  here  as  giving  some  sort  of  completeness  to  our  brief  state* 
ment  of  the  general  doctrine.  The  meaning  of  the  rule  is  suffi- 
ciently obvious, — ^that  a  person  abandoning  his  possession  with  the 
vienr  of  evading  a  legal  claim  is  to  be  treated,  so  far  as  his  liabilities 
are  concerned,  m  the  same  manner  as  if  he  still  continued  in  posses- 
sicD.  We  learn  from  the  edict,  ^^ de  noxalihia  aetionUmSy^  that  it 
v%5  originally  applied  to  the  case  where  a  master,  pursued  for  the 
(kmage  caused  by  his  slave,  had  fraudulently  got  rid  of  him  in  the 
hi^  of  obviating  the  demand.  Numerous  other  illustrations  of  it 
are  scaUered  through  the  Pandects.  Thus,  the  robbers  of  an  inherit- 
ance,  prcedonesy  as  they  were  technically  called,  were  prosecuted  on 
the  ground  of  the  possession  which  they  had  forcibly  attained, 
although,  before  the  time  of  litis  contestation  they  had  abandoned  the 
ctfects.  The  illustration  which  most  readily  suggests  itself  in  the 
l&w  of  Scotland,  is  the  doctrine  of  m  vindication  j^his  is  the  action 
by  means  of  which  the  proprietor  of  a  thing  may  proceed  summarily 
a^st  any  person  ia  whose  possession  he  may  find  it  In  strict 
hwj  it  is  necessary  with  us,  as  with  the  Bomans,  that  the  party  sued 
timid  actually  be  in  possession.  But  the  civil  law  recognised  the 
mnciple  of  a  JSc^u^  possessor^  and  our  action  of  restitution  may  simi- 
urlj  proceed  against  one  who,  having  been  in  possession,  has  frau- 
dulently relinquished  it. 

The  precedmg  observations,  it  is  hoped,  will  serve  as  an  example 
of  the  general  plan  which  we  propose  to  follow  in  connection  with 
these  maxims.  Some  of  these  are,  individually,  of  importance,  as 
expressing  the  substance  of  principles  great  and  comprehensive. 
Others  will  claim  our  attention  as  integralparts  of  a  group  or  series, 
all  tending  to  illustrate  one  general  doctrine.  In  our  next  number, 
we  shall  enter  upon  the  consideration  of  those  which  bear  upon  the 
subjects  of  dolusy  c^ilpoy  and  mora.  Throughout  the  civil  law,  these 
principles  are  continually  recurring  in  the  form  of  exceptions  or 
limitations  to  the  jus  Quiritium ;  and  in  one  branch  of  our  municipal 
law,  the  great  common  law  department  of  obligations,  they  are  of 
the  highest  practical  value  and  significance.  W.  A.  B. 


PROPOSED  LEGISLATION  RESPECTING  THE  ABOLITION  OF 
TOLLS  ON  ROADS. 

The  "  Beport  of  the  Commissioners  for  inquiring  into  matters  re- 
lating to  public  roads  in  Scotland,"  has  attracted  much  attention, 
uid  deservedly  met  with  no  small  measure  of  praise,  both  as  respects 
the  collection  of  the  valuable  mass  of  facts  which  it  embodies,  ana  the 
remedies  suggested  for  our  defective  legislation  respecting  the  main- 
tenance of  roads.  On  the  more  general  questions  involved  in  the 
Mquiiy  we  do  not  propose  to  enter,  as  they  more  properly  belong 
^  the  domain  of  political  economy  than  to  the  province  of  juris- 
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{>rudence ;  but  we  propose  to  avail  ourselves  of  the  valuable  ii^ j 
brmation  afforded  by  the  report  on  the  more  strictly  legal  bearing 
of  the  question.  The  report,  including  its  tabular  views,  occapier 
nearly  300  pages  ;  and  the  second  volume,  containing  the  evidence^ 
condensed  in  the  form  of  declarations  by  the  different  witnesses^ 
occupies  776  pages.  The  Commissioners  were,  William  Smythe  ok 
Methven,  Esq. ;  the  Right  Honourable  Sir  John  M'Neill ;  Sir  Jamei 
Ferguson,  Bart. ;  Sir  Andrew  Orr ;  and  Duncan  McLaren,  Estu 
They  were  appointed,  in  tenns  of  the  Commission,  to  inquire  (l\ 
how  far  it  mignt  be  desirable  to  institute  an  equitable  system  of  a^ 
sessment  for  the  maintenance  of  roads  in  lieu  of  tolls ;  and  (21 
whether  any  changes  could  with  advantage  be  introduced  into  tbt 

1>resent  system  of  management,  supposing  that  tolls  were  not  abo- 
ished  I  j 

The  terms  of  the  Hoyal  Commission  naturally  led  to  an  inquiry 
respecting  the  mileage  of  the  public  roads ;  their  present  mode  ol 
management ;  and  their  financial  condition  respecting  revenue,  ex* 
penditure,  and  debt.  The  roads  have  been  divided,  for  the  purpose! 
of  the  inquiry,  ^^  into  three  classes,  viz.  (1),  statute  labour  road& 
called  also  commutation  or  parish  roads;  (2)  turnpike  roads;  and, 
(3)  public  roads  which  do  not  fall  under  either  of  these  heads.**, 
The  earliest  Act  on  the  subject  of  roads  in  Scotland  was  passed  i* 
1617.  It  gave  power  to  the  Justices  of  the  Peace  to  maintain  roads, 
to  or  from  any  market  town  or  seaport,  and  to  punish  persons  whd' 
injured  the  roads.  It  prescribed  20  feet  as  the  minimum  breadth- 
for  highways  into  mai'ket  towns.  It  authorized  the  Justices  to  re- 
port to  the  Privy  Council  cases  in  which  they  considered  new  roadi" 
were  required.  This  Act  was  renewed  after  the  Restoration,  in 
1661,  in  the  same  terms,  and  continued  to  be  the  only  statute  law 
on  the  subject  till  the  passing  of  the  Act  of  1669,  cap.  16,  whicb,  j 
for  the  first  time,  introduced  personal  service,  and  hence  the  name 
of  statute  labour.  \ 

This  Act  requires  the  Sheriff  and  Justices  to  meet  yearly,  and  to 
provide  for  all  "  highways,  bridges,  and  ferries  within  their  bounds,*' 
to  appoint  overseers,  having  power  to  call  on  all  tenants,  cottars, 
and  servants,  "  by  intimation  at  the  parish  kirk^  to  convene  for 
repairing  the  highways,  and  to  name  special  overseers  to  direct  the 
work.  These  overseers  were  to  receive  wages ;  and  the  Act  pro- 
vided that  no  man  or  horse  was  to  be  obliged  to  labour  on  the  roads 
for  more  than  six  days,  during  each  of  the  first  three  years  after  the 

fassing  of  the  Act,  nor  for  more  than  four  days  in  any  ftiture  year. 
t  is  not  so  generally  known  as  it  ought  to  be,  that  this  Act  did  not 
impose  the  whole  burden  of  maintaining  the  roads  on  the  tenants 
and  labourers.  Although  they  were  obliged-  to  give  their  personal 
service  for  a  few  days,  which  was  then  of  very  small  pecunia^  value, 
the  heritors  were  obliged  to  contribute  of  their  substance.     The  Act 

Erovides  that,  "  because  the  work  of  the  inhabitants  within  the  several 
ounds  will  not  be  able  sujfflcientli/  to  repair  the  highways  and  others 
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iforesaid,  the  freeholders  and  heritors  are  to  "  stent*'  or  "  tax  the 
kritors  of  the  shirey  comprehending  the  heritors  of  the  burgh  lands 
lerein  (i^^  lands  in  counties  belonging  in  property  to  royal  ourghs), 
in  tchat  shall  be  found  necessary  for  the  effect  loresaid,  not  exceeding 
!rt  shillings  Scots  upon  each  hundred  pounds  of  valued  rent  in  one 
year."  The  Act  likewise  authorizes  the  levying  of  customs  at  bridges^ 
oBseways,  and  ferries,  when  the  "  stent"  is  insufficient.  The  Com- 
missioners correctly  state  that  this  statute  is  still  subsisting,  although 
i:  has  been  generally  superseded  by  local  Acts,  except  in  Bute  and 
Shetland. 

It  is  plain  from  this  Act  that  the  heritors  were  as  much  bound  to 
maintain  the  roads  as  were  the  tenants  and  labourers ;  and  hence 
that  the  recommendation  of  the  Commissioners  to  abolish  all  tolls, 
and  to  maintain  the  roads  by  means  of  a  direct  assessment  upon  all 
heritable  nroperty,  of  which  one  half  shall  be  paid  by  the  owners, 
and  the  otiier  half  by  the  occupiers,  is  merely  a  recommendation  to 
HTtTim  to  the  ancient  statute  law  of  Scotland  embodied  in  this  Act;  for 
an  assessment  on  the  heritors  of  ten  shillings  Scots  on  every  hundred 

tooDds  Scots  of  valued  rent  in  those  days,  would,  in  all  probability, 
e  quite  equal  to  the  then  money  value  of  six  days'  labour  of  all  the 
tenants  and  cottars  on  their  estates.  The  value  of  a  day's  labour  in 
1669  was  incredibly  small ;  and  the  valued  rent,  referred  to  in  the 
Act,  was  at  that  period  nearly  the  same  as  the  real  rent. 

The  Commissioners  in  their  report  very  clearly  point  out  the  great 
difference  which  exists  between  tne  law  of  Scotland,  as  flowing  from 
this  statute,  and  the  law  of  England.  In  Scotland  no  obligations  exist 
to  maintun  roads  other  than  those  imposed  by  statute;  and,  there- 
fore, when  statutory  funds  become  insufficient  tor  that  purpose,  there 
i^  no  remedy.  In  England,  on  the  other  hand,  the  parishes  are 
bound  at  common  law  to  maintain  all  roads  out  of  parisn  rates ;  and 
all  other  statutory  provisions  for  that  purpose  are  held  to  be  merely 
in  supplement  of  this  primary  provision  and  obligation.  When  any 
SQch  special  provision,  therefore,  comes  to  an  end,  as,  for  example, 
^  the  expiration  of  a  local  Act  imposing  tolls  or  other  rates,  during  a 
limited  number  of  vears,  the  original  obligation  resting  on  the  parish 
comes  into  renewea  existence,  and  any  person  having  an  interest  can 
compel  the  parish  to  repair  and  maintam  any  such  road  out  of  local 
rales  levied  for  such  purposes. 

No  material  alteration  on  the  provisions  of  the  Act  of  1669  was 
made  by  any  general  statute  till  the  passing  of  the  Act  8  and  9 
Vict.,  cap.  41 ;  and  that  Act  contains  certain  general  provisions 
vliieh  are  required  to  be  incorporated  with  all  local  Acts.  By  this 
Act  of  1845,  all  occupancies  under  L.2  of  rent  are  exempted  from 
taxation ;  and  the  trustees  have  power  to  exempt  all  under  L.5  when 
they  shall  think  fit  to  exercise  this  power. 

The  ranid  increase  of  population  and  wealth  in  Scotland,  which 
followed  the  union  with  England,  led  to  the  desire  for  new  lines 
of  road  for  which  the  Act  of  1669  did  not  make  any  provision ; 


184  PROPOSED  LEGISLATION  RESPECTING.  THE 

and  these  demands,  for  the  first  time,  led  to  the  system  of  turn- 
pike roads  upheld  by  tolls.  The  earliest  of  these  Acts  was  one 
passed  in  the  12th  year  of  Qaeen  Anne,  entituled  "  An  Act  f(»r 
upholding  and  repairing  the  Bridges  and  Highways  in  the  County 
or  Edinburgh,"  which  was  to  endure  for  fifty  years.  It  authorized 
toll-bars  to  be  placed  ^^  in,  or  cross,  any  part  or  parts  of  the  said 
highways  or  roads,  and  to  receive  and  tase  for  every  horse  with  a 
load,  passing  each  and  every  time  through  the  said  county  to  the  said 
city,  tne  sum  of  one  sixtJi  part  of  a  penny  sterling ;  and  for  every  caW, 
toaggon^  or  sledge  passing,  laden  or  unladen,  each  and  every  time, 
through  the  said  county  to  the  said  city,  the  sum  otone  halfpenny  s^kr- 
ling  J*  This  was  the  ori  oin  of  our  system  of  taxation  by  means  of  tolls: 
and,  it  will  be  observea,  they  were  only  in  supplement  of  the  assess- 
ments formerly  imposed  on  the  heritors,  and  of  the  statute  labour  im- 
posed on  the  tenants  and  labourers.  The  Act  proceeds  <m  the  com* 
mon-sense  principle,  that  the  producers  in  the  county,  having  to  brin^ 
their  produce  to  the  citv  for  sale,  had  the  greatest  interest  in  the 
maintenance  of  good  roads ;  and  the  tolls  were,  in  consequence,  speci- 
ally directed  to  oe  paid  by  them  every  time  they  passed  "  through 
the  said  county  to  the  said  city."  The  citizens  going  from  the 
city  to  the  county  do  not  appear  to  have  been  made  liable  in  payment 
of  tolls  by  this  Act.  This  view  is  confirmed  by  a  proviso  also  quoted 
by  the  Commissioners  (although  they  do  not  draw  any  inference 
from  it)  to  the  efiect,  that  nothing  in  this  Act  ^^  shall  be  construed 
to  extend,  to  charge  any  person  or  persons  riding  through  the  said 
county,  or  going  in  a  coachj  chariot^  or  cluiise.**  In  short,  the  tolls 
were  authorized  only  to  be  levied  on  loaded  vehicles  coming  to  the 
city  with  produce  for  sale;  and  the  landowners,  coalowners,  and 
farmers  were  thus  made  the  payers  of  the  tolls  in  the  first  instance^ 
wherever  the  incidence  of  the  taxation  might  ultimately  rest.  | 

The  amount  of  the  tolls  leviable  under  this  Act  is  worthy  of  notice: 
only  one  halfpenny  for  a  loaded  cart  or  waggon.  This  rate  has 
now  been  increased  to  threepence  as  a  minimum,  but  fourpence 
and  sixpence  are  frequently  charged.  The  rate  has  thus  been  in- 
creased, on  an  average,  at  least  eightfold ;  and  it  has  very  properly 
been  extended  to  all  vehicles  going /rom  the  city.  Now,  while  this 
increase  on  tolls  has  been  going  on,  it  may  be  asked  to  what  extent 
has  the  assessment  on  land  been  increased  ?  The  answer  is,  that 
the  owners  of  the  land  being  the  law  makers,  and  the  law  admini* 
strators,  they  acted,  as  all  class  interests  in  their  peculiar  position  do, 
when  they  have  the  power ;  thev  diminished  their  own  burdens,  while 
they  greatly  increased  the  burdens  of  other  classes.  The  assessment 
of  ten  shillings  Scots  has,  only  in  a  few  cases,  been  maintained,  and 
levied  under  the  name  of  "  Bridge  Money ;"  but  no  other  valuation 
for  that  purpose  having  been  made  since  the  passing  of  the  Act  of 
1669,  the  assessment  has,  through  the  great  increase  in  rents,  virtu* 
ally /a/ten  to  one-tenth  part  of  tne  amount  intended  by  Parliament, 
although  the  taxation  from  tolls  has,  during  the  same  period,  been 
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increand  to  eight  times  the  amount  fixed  by  Parliament  ander  the 
Act  of  Qneen  Anne.  A  landowner  who,  at  the  percentage  fixed 
in  1669,  should  now  pay  L.10  of  direct  assessment,  thus  pays  only 
L.1 ;  and  a  farmer  or  trader  who,  by  the  Act  of  Queen  Anne,  would 
have  had  to  pay  L.l  of  tolls,  has  now  to  pay  L.8 ;  so  that,  by 
the  operation  of  these  causes,  the  burden  has  been  almost  entirely 
removed  from  land,  in  any  direct  form,  and  has  been  imposed  on 
the  farming  and  trading  interests  of  the  country,  these  being  the  great 
tuers  of  roads ;  although,  as  is  well  known,  the  making  and  main- 
tenance of  good  roads  has  greatly  increased  the  value  of  all  lands. 

Those  roads  which  are  neither  turnpike  nor  statute  labour  are 
next  noticed  by  the  Commissioners.  They  are  chiefly  old  military 
roads,  and  Parliamentary  roads ;  but  they  do  not  require  any  special 
notice  from  us,  as  they  do  not  possess  any  interest  in  a  legal  point 
ofWew. 

The  plan  which  the  Commissioners  propose  is  exceedingly  simple, 
and  appears  to  be  equally  just  to  all  parties.  They  recommend  that 
the  existing  debts  should  all  be  valued,  and  that  the  ascertained  real 
value  should  be  imposed  as  a  burden  on  all  heritable  property,  and  to 
be  spread  over  sucn  a  series  of  years  as  may  be  thought  most  expe- 
dient. After  this  shall  have  been  done,  they  recommend  that  all 
ruads,  without  exception,  should  be  maintained  by  county  boards, 
from  a  direct  assessment,  one  half  of  which  is  to  be  paid  by  the 
owners,  and  the  other  half  by  the  occupiers  of  all  heritable  property 
within  the  county.  Where  leases  exist,  they  recommend  that  the 
tenant  shall  pay  the  whole  assessment  during  the  currency  of  the 
lease ;  and  that  all  Parliamentary  burghs  shall  either  maintain  the 
whole  roads  within  their  limits,  by  means  of  a  separate  burgh  assess- 
ment, or,  in  their  option,  become  part  of  the  county  trust,  and  pay  an 
equal  share  of  the  county  assessment,  in  which  case  their  roads  and 
streets,  so  far  as  they  are  now  maintained  from  any  public  ftmd, 
^hoald  thereafter  be  maintained  firom  the  funds  of  the  county  board. 
The  Commissioners  do  not  obiect  to  an  assessment  on  horses,  pro- 
nJed  not  more  than  one  half  of  the  sum  required  is  levied  in  that 
iorm ;  and  provided  that  agricultural  horses  are  charged  only  one 
half  of  the  rates  charged  on  all  other  horses.  The  amount  of  the 
ntjw  assessment  required  in  lien  of  the  present  tolls  and  of  the 
'statute  labour  and  bridge  money  rates,  is  so  small  that  the  burden 
«oidd  be  very  little  felt  Taking  six  of  the  largest  counties  in 
Scotland,  and  assuming  that  the  burghs  maintained  their  own  roads, 
and  that  no  tax  is  laid  on  horses,  the  new  assessments  would  be,  for 
the  county  of  Edinburgh,  7|dj)er  pound  ;  Lanark,  7d. ;  Ayr,  S^d.; 
Perth,  6d. ;  Aberdeen,  4|d. ;  Fife,  5}d.  Of  these  sums  the  owners 
would  have  to  pay  only  one-half,  and  the  occupants  the  other  half; 
and  as  the  Commissioners  recommend  the  abolition  of  all  customs, 
through-tolls,  and  canseway  mail,  now  charged  on  goods  and  cattle 
passing  through  burghs,  this  would  be  an  additional  relief  to  the 
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counties,  although  in  an  indirect  form.  It  is  stated  in  a  note  to  this 
table  (p.  67),  that  the  "causeway  mail"  payable  in  Edinburgh, on 
coods  and  produce  brought  into  the  city,  is  about  L.1500  a-year. 
The  eflFect  of  abolishing  this  tax  would  therefore  be  equal  to  nearly 
one  penny  per  pound  on  the  county  rental ;  so  that  the  new  assess- 
ment, accompanied  by  the  abolition  of  the  causeway  mail,  would 
make  the  real  burden  to  be  imposed  on  the  county  only  about  6|J. 
per  pound,  in  lieu  of  the  present  burdens.  In  such  circumstances 
we  cannot  doubt  that  the  recommendations  contained  in  the  report 
will  be  very  generally  approved  of,  and  soon  receive  the  sanction 
of  Parliament.  Our  readers  will  be  glad  to  learn  that  the  Commis- 
sioners pay  a  well-merited  tribute  to  the  exertions  of  Mr  Pagan,  a 
member  of  the  legal  profession,  and  the  well-known  pioneer  of  road 
reform  in  Scotland. 
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(From  the  Solicitors^  Journal.) 

A  FEW  days  ago,  in  a  case  before  Mr  Justice  HiU,  on  the  Northern  Circuit,  a 
question  was  raised,  which  has  never  yet  been  conclusively  decided  in  modem 
English  law.  In  the  trial  of  a  man  who  was  indicted  for  highway  robbery,  a 
Roman  Catholic  priest,  who  gave  part  of  the  stolen  property  to  a  policeman  the 
day  after  the  robbery,  was  c^ed  on  behalf  of  the  prosecution,  but  refused  t«» 
take  an  oath  which  required  him  to  state  the  whole  truth,  upon  the  ground  thai 
the  property  had  come  into  his  poflsession  in  the  course  of  the  exercLt^e  of  hia 
duties  in  the  confessional.  The  learned  judge  declared  that  the  law  would  not 
protect  any  clergyman  who  had  received  stolen  property  from  disclosing  fn-m 
whom  such  property  had  come  to  him.  Mr  Kelly,  the  clergyman,  having  Bob- 
sequently  taken  the  oath,  declined  to  answer  a  question,  upon  the  ground  that 
he  could  not  do  so  without  disclosing  information  which  he  had  received  in  a 
confessional ;  and  thereupon  he  was  committed  to  prison,  but  was  immediately 
afterwards  liberated.  The  case  has  been  the  subject  of  a  conversation  in  tin- 
House  of  Commons,  in  which  Mr  George  Bowyer  has  asserted,  that  by  the  oH 
common  law  of  England  the  seal  of  confession  constitut-ed  a  privilege ;  and  h«' 
insisted  that  such  a  privDege  was,  at  least,  of  as  high  a  nature  as  that  which 
was  conferred  upon  communications  between  an  attorney  and  his  clients  iSir 
G.  C.  Lewis  denied  that  the  law  of  England  privileged  a  priest  from  answericj: 
a  question  as  to  communications  made  to  him  in  confession ;  or  that  such 
privilege  existed  with  respect  to  a  clergyman  of  any  denomination,  or  a  phy- 
sician. Sir  F.  Kelly  stated  that  it  had  been  established,  by  a  decision  of  the 
Exchequer  Chamber,  that  communications  made  in  confession  were  not  privi- 
leged. We  have  been  unable  to  discover  any  such  decision,  although  we  have 
searched  for  it.  These  conflicting  statements  as  to  what  English  law  upon  this 
question  reaUy  is,  are  but  a  reflection  of  the  contradictions  to  be  found  in  thf 
authorities  relating  to  it.  There  have  been  some  decisions  almost  as  explicitly 
in  favour  of  Mr  Bowyer's  contention  as  to  warrant  the  proposition  which  \w 
made  to  the  House ;  while  there  are  upon  the  other  side  decisions  laying  down 
a  contrary  rule.  It  has  long  been  an  established  principle  of  our  law,  that  a 
coerced  confession  should  be  rejected ;  as  should  also  any  confession  which  hi> 
been  obtained  by  any  inducement  held  out  to  the  accused  by  any  one  havinc 
lawful  authority  over  the  person  of  the  prisoner.  But  it  has  been  expressly  held 
that  where  the  inducement  is  merely  of  a  spiritual  character,  the  rule  doesj  not 
apply.  In  the  case  of  Hex  v,  Richard  GiViom,  1  Moody,  C.  C.  Res.  186,  it  w.i:i 
held  that  a  confession  made  in  consequence  of  persuasion  by  a  clergyman,  not 
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lith  iDj  viev  of  temporal  benefit,  is  admissible  evidence.  There,  the  clergy- 
SiD  was  chaplain  of  the  jail  where  the  prisoner,  who  was  indicted  for  murder, 
bd  been  coir&ned,  and  the  prisoner  had  made  to  the  chaplain  various  confessions 
B  reUtioo  to  his  alleged  offence,  which  Mr  Justice  Littledale  at  the  trial  received 
m  HTidence,  and  his  ruling  was  unanimo^jsly  affirmed  by  all  the  judges,  who 
•ere  present  in  the  Court  of  Crown  Cases  Reserved,  where  the  Question  was 
fecised.  The  argument  in  that  case  contains  a  summary  of  nearly  the  whole 
d  English  law  upon  the  subject ;  and  in  Mr  Best's  very  learned  and  philoso- 
l&ol  treatment  on  the  principles  of  evidence,  all  the  authorities  which  were  in 
Ktj^oce  when  that  worK  was  written  are  fully  considered  (Best's  Principles  of 
Eriiieace,  pp.  629  and  690).  The  arguments,  however,  in  Rex  v.  GilAam  and 
}b  Btst'a  treatise,  only  go  to  prove  tlmt  the  question  imder  consideration  is  left 
to  \<e  answered  by  every  judge  very  much  after  hia  own  inclination.  "When 
^  caae  of  Rez  v.  Gilham  was  once  mentioned  in  an  argument  before  Ixjrd 
TtJLtepden,  he  alluded  to  the  fact  that  it  decided  such  a  communication  between 
*  insonCT  and  a  clergyman  was  not  privileged ;  but  he  added,  "  I  for  one  will 
teTtr  compel  a  clergyman  to  disclose  communications  made  to  him  by  a  prisoner ; 
tjt  if  he  chooses  to  disclose  them,  I  shall  receive  them  in  evidence."  Again,  no 
Vfi^aago  than  1853,  in  the  case  of  Regina  v.  Griffin^  which  was  tried  at  the 
^^utal  Criminal  Court,  Mr  Baron  Alderson  expressed  his  opinion  that  conversa- 
^\i  between  the  chaplain  of  a  workhouse,  acting  in  the  exercise  of  a  spiritual 
o>-TtT,  and  the  prisoner,  a  woman  who  was  charged  with  murder,  ought  not 
w  ^*  given  in  evidence.  His  Lordship  added,  "  The  principle  on  which  an 
iccHiey  is  prevented  from  divulging  what  passes  with  his  client  is,  that  because 
v::&oiit  SQcn  an  it^ettered  means  of  communication  the  client  could  not  have 
?y^  legal  assistance ;  and  he  added,  the  same  principle  applies  to  a  person 
tfrived  of  whose  advice  the  prisoner  would  not  nave  proper  spiritual  aasist- 
to'e.*'  He  subsequently,  however,  took  occasion  to  observe  that  he  did  not  lay 
^  (k}wn  as  an  absolute  rule.  This  case  is,  at  all  events,  some  justification  for 
Xr  Bowyer's  statement  in  the  House  of  Commons,  as  to  the  analogy  of  the 
P^^^  existing  in  the  case  of  a  legal  adviser  and  his  client.  As  to  what  he 
i^'d  about  the  ^^  old  common  law,"  there  are  many  observations  upon  that 
fiibject  which  are  much  more  easily  made  than  disproved.  But  whatever  the 
'■id  common  law  may  have  been,  there  is  no  doubt  that,  previous  to  the  Reforma- 
*fi,  statements  made  to  a  priest  under  the  seal  of  confession  were  privileged 
frcm  (fadoBure.  According  to  the  law  of  the  State  of  New  York,  no  clergjyman 
(■{  iny  denomination  is  permitted  to  disclose  a  confession  made  to  him  in  his 
^iritual  capacity.  We  believe  that  a  similar  rule  has  been  adopted  by  other 
States  of  the  Union,  and  it  is,  of  course,  generally  recognised  in  countries  where 
>  Roman  Catholic  religion  is  established.  It  requures  a  little  reflection  to 
*rnTe  at  a  conclusion,  that  whatever  may  be  the  ultimate  decision  on  this 
caestioa  of  our  Courts,  or  of  the  Le^alature,  it  must  apply  equally  to  clergy- 
men of  all  denominations. 
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Summary  Petitions — Printing  Records  in  the  Outer  House— Jury  Trial 
Sittings— Law  of  Marriage— Titles  to  Land  Amendment  Bill— Bankruptcy 
Wndment  Bill— Scotch  Reform  Bill. 

Though  our  efforts  for  the  reformation  of  Court  of  Session  pro- 
'^are  have  not  led  to  any  practical  result,  it  is  at  least  encourag- 
ing to  observe  the  disposition  which  exists  in  various  quarters  to 
Cognise  the  need  of  improvement,  and  to  contribute  towards  the 
^lief  of  the  suitor  in  such  lesser  points  as  lie  within  the  sphere  of 
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individual  action.     We  have  noticed  elsewhere  the  movement  ori 
ginated  by  the  Faculty  of  Advocates  for  the  establishment  of  a  sm 
maiy  process  of  appeal  in  Sheriff  Court  cases.     A  question  of  som 
practical  importance  connected  with   Outer  House   practice  h 
lately  been  discussed  in  the  Society  of  Writers  to  the  Signet.     Moj 
of  our  readers  will  be  aware  that,  in  a  department  of  the  Court  < 
Session  now  become  of  considerable  importance,  the  Court  of  tb 
Lord  Ordinary  on'  Petitions,  a  great  proportion  of  the  actual  bus 
ness  of  the  Court  is  transacted  in  private.    It  has  always  been  th 
practice,  where  any  inquiry  was  necessary  in  this  class  of  applia 
tions,  for  the  Lord  Ordinary  to  remit  to  some  practising  agent  t 
inquire  into  the  facts  alleged  in  the  petition,  and  report  as  to  th 
petitioner's  compliance  with  the  statutory  forms.     This  is  a  datj 
involving  considerable  labour  and  responsibility ;  for  although  tU 
ultimate  decision,  whether  in  regard  to  matters  of  principle  or  e« 
practice,  rests  with  the  Lord  Ordinary,  yet,  practically,  he  is  de 
pendent  on  the  reporter  for  his  information  ;  for  no  judge  could  w 
expected,  even  if  he  had  the  time,  to  go  into  a  personal  investiga* 
tion  of  the  details  of  title-deeds  and  account- books.     The  reporter; 
on  petitions  are  remunerated  by  fees  at  the  expense  of  the  appli 
cants;  and  we  understand  that  the  appointment  is  so  far  a  lucrative 
one,  as  to  be  an  object  of  ambition  to  men  of  considerable  positior 
in  the  profession.     It  has  recently  been  proposed,  however,  that  an 
additional  Clerk  of  Court  should  be  appointed,  who  should  be  bound 
to  undertake  the  duty  of  making  such  investigations;  and  it  has 
been  thought  that  these  duties,  if  attached  to  a  permanent  office 
would  be  better  performed  than  when  left  to  persons  selected  at  the 
discretion  of  the  Junior  Lord  Ordinary  for  the  time.    We  verj' 
much  doubt  whether  the  change  would  be  attended  w^ith  any  mate- 
rial benefit  to  the  suitor;  nor  have  we  ever  heard  the  least  complaint 
respecting  the  working  of  the  present  system.     If  there  is  to  be  a 
permanent  appointment — as  to  which  we  do  not  say  that  any  fair 
objection  can  be  taken — he  ought  to  be  paid,  as  heretofore,  by  fees, 
and  not  at  the  expense  of  the  general  public,  who  derive  no  benefit 
from  inquiries  relating  to  entail  improvements,  or  to  the  titles  to 
family  property.    The  rule  is  at  present  universal,  that  the  proof  of 
matters  of  fact  must  be  at  the  expense  of  the  parties  to  the  litiga- 
tion.   Kthe  inquiry  is  before  a  jury,  the  parties  must  pay  the  jury- 
men for  their  time ;  and  if  it  is  before  a  commissioner,  that  func- 
tionary must  be  fee'd  for  his  trouble.     There  is  no  good  reason 
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for  making  an  exception  in  the  case  of  ex  parte  inquiries  under 
summaiy  petitions. 

We  maj  also  take  this  opportunity  of  calling  attention  to  an  ex- 
cellent practical  suggestion^  for  which  we  understand  the  public 
are  indebted  to  Lord  Kinloch^  that  Records  should  invariably  be 
printed  in  the  Outer  House.  The  advantages  of  print,  and  the 
saving  of  time  and  eyesight  which  it  ensures,  can  only  be  appreciated 
by  those  who  have  to  sit  late  at  night  poring  over  manuscript  papers. 
Print  is  moreover  recommended  by  its  immeasurable  superiority 
for  purposes  of  reference  at  debate.  Many  a  client,  if  he  only  knew 
it,  has  been  in  a  &ir  way  of  losing  his  case,  because  his  counsel  has 
been  unable,  on  a  sudden  exigency,  to  lay  his  finger  on  some  aver* 
Bent  which  he  knew  to  be  in  the  paper,  but  which  was  about  as 
easy  to  discover  in  the  chaos  of  a  manuscript  record,  as  it  is  to  find 
I  needle  in  a  truss  of  hay.  We  trust  the  other  judges  of  the  Outer 
House  will  see  the  propriety  of  following  the  precedent  set  by  Lord 
Kinloch,  and  insist  that  all  records  must  be  printed.  The  statute 
gives  the  judge  full  power  to  print  if  he  deems  it  expedient ;  and 
there  can  be  no  doubt  that  it  is  expedient  in  every  case.  Even  in 
the  lowest  point  of  view, — ^the  economical — the  advantage  is  on  the 
side  of  printing,  as  the  following  estimate,  obtained  from  a  first-class 
printing  establishment,  will  show : — 

NOTE  OF  RELATIVE  EXPENSE  OF  PRINTING  AND  WRITING 
RECORDS. 


3  copies  MS. 

5  copies  MS. 

50  copies  Print 

30  pages  MS. 

L.1  10     0 

L.2  10     0 

L.1  12     6 

30  pages  MS. 

2     5     0 

3  15     0 

2     0     0 

45  pages  MS. 

3    7    6 

5  12    6 

3    0    0 

60  pages  MS. 

4  10    0 

7  10    0 

4    0    0 

75  pages  MS. 

6  12    6 

9    7    6 

5    0    0 

90  pages  MS. 

6  15    0 

11    5    0 

6    0    0 

105  pages  MS. 

7  17    6 

13    2    6 

7    0    0 

We  do  not  of  coarse  overlook  the  loss  to  the  agent  firom  printings 
who  is  thus  deprived  of  his  fees  for  copying  the  reconL  Yet,  on 
the  other  hand^  he  is  reh'eved  bom  all  anxiety  about  the  expense  of 
ftckdming  ;  and  if  he  takes  the  case  to  review,  which  he  will  do  in 
nine  cases  out  of  ten,  when  the  record  has  been  previously  printed^ 
the  origmal  loss  is  more  than  compensated  by  additional  session  fees 
and  other  emoluments. 

Another  innovation  of  more  questionable  expediency  is  the  system 
adopted  by  the  Second  Division  at  the  March  jury  sittings,  of 
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putting  out  all  the  cases  for  hearing  on  the  same  day.  "It  may  be 
admitted  that  there  was  room  for  improvement  on  the  old  method, 
which,  though  extremely  convenient  for  leading  counsel  who  may 
happen  to  be  engaged  in  three-fourths  of  the  cases  on  the  roll,  is 
neither  satisfactory  to  the  public  nor  fair  to  the  presiding  Judge. 
The  new  system  has  at  least  the  merit  of  economising  the  time  of 
the  most  important  person  in  the  Court ;  and  has  also,  we  under- 
stand, led  to  a  slight  extension  of  the  select  circle  within  which  the 
jury  practice  of  the  bar  has  been  generally  confined.  But  litigants 
are  apt  to  think  that  these  benefits  are  too  dearly  purchased,  if  they 
are  put  to  the  expense  of  keeping  their  witnesses  waiting  a  week  in 
town  until  their  case  is  ready.  If  the  system  of  allotting  a  separate 
day  to  each  trial  is  to  be  discontinued,  it  is  at  any  rate  desirable  that 
advantage  should  be  taken  of  the  accommodation  which  the  Parlia- 
ment House  affords  for  carrying  on  a  considerable  number  of  trials 
simultaneously ;  or  else  the  jury  business  should  be  transferred  to 
the  Circuit,  as  it  is  in  England,  in  which  case  an  arrangement  ought 
to  be  made  by  which  the  members  of  the  bar  would  confine  them- 
selves to  one  circuit. 

The  recent  decision  of  the  First  Division  in  Leslies  MarruxQe 
case  naturally  invites  the  inquiry,  Why  has  the  statutory  provision 
for  trying  consistorial  cases  by  jury  been  allowed  to  remain  a  dead 
letter  ?  If  the  system  of  deciding  cases  on  a  written  proof  possesses 
any  superiority  over  jury  trial,  it  is  this,  that,  under  the  former 
method,  a  well-considered  code  of  presumptiones  juris  may  be  gradu- 
ally built  up,  such  as  will  enable  the  legal  adviser  to  pronounce  with 
something  like  certainty  on  the  rights  of  parties,  and  thus  to  obviate 
the  necessity  of  ruinous  and  distressing  legal  investigations.  The 
case  of  Leslie  afforded  an  excellent  opportunity  for  "  straightening 
the  marches"  in  that  debateable  territory  which  separates  concu- 
binage from  irregular  marriage, — an  opportunity  which,  we  regret  to 
say,  the  First  Division  has  thrown  away.  Any  one  of  the  able  and 
discriminating  opinions  delivered  in  that  case  might  have  been 
adopted  without  alteration,  as  a  charge  to  a  jury  on  the  evidence  ; 
the  differences  in  opinion  amounting  to  no  more  than  that  gentle 
inclination  to  one  side  or  the  other,  which  is  inevitable  where  dif- 
ferent minds  are  brought  to  bear  on  a  nicely  balanced  case.  Yet, 
in  such  a  case,  something  more  might  have  been  expected  than  a 
simple  verdict  tola  re  perspecta.  There  was  abundant  evidence  of 
an  acknowledgment  of  marriage  in  writing,  and  the  doubt  felt  wa.s 
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only  as  to  the  intention  of  the  parties.  What  we  desiderate  in  this 
dedaion,  is  a  clear  recognition  of  the  principle,  that  the  intention  of 
the  parties  is  to  be  presumed  in  the  first  instance  from  the  ac- 
knowledgment itself,  and  that  the  onus  of  redarguing  the  presump- 
tion lies  on  the  defender,  in  an  action  of  declarator.  In  the  present 
chaotic  state  of  the  law  of  marriage,  rules  of  evidence  must  perforce 
supply  the  place  of  solemnities  of  execution ;  and  though,  at  the 
best,  they  form  but  an  indifferent  substitute,  it  is  at  least  desirable 
that  they  should  be  sharply  defined  and  inexorably  maintained. 
Had  the  rule  which  we  venture  to  suggest  been  adopted  by  the  Court, 
i:  would  not  have  made  any  difference  in  the  actual  decision  of  the 
oise,  but  that  decision  would  at  least  have  been  attained  with  less 
iUfficuIty,  and  perhaps  with  the  advantage  of  unanimity. 

The  Titles  to  Land  Amendment  Bill  is  the  natural  sequel  to  the 
legation  inaugurated  by  the  Lord  Justice-Clerk,  its  main  object 
Uing  to  extend  the  provisions  of  the  original  enactment  to  lands 
held  in  burgage  tenure.  One  or  two  blunders  in  the  former  Act 
are  corrected,  among  others  an  important  defect  arising  from  the 
omission  of  the  word  "  not,"  which  we  pointed  out  in  1858  in  our 
commentiries  on  the  Act.  The  Act  of  1858  provided  that  the 
recording  of  a  writ  of  resignation,  along  with  the  conveyance  on 
which  it  was  indorsed,  should  have  the  effect  of  sasine  on  the  con- 
veyance. Ajs  the  record  had  also  the  effect  of  infeftment  upon  the 
writ  itself,  it  is  obvious  that  a  mid- superiority  would  be  created  by 
lustration ;  and  this  result,  which  has  prevented  the  use  of  the 
abridged  forms  in  completing  a  title  by  resignation,  will  be  corrected 
by  the  Lord  Advocate's  Bill,  by  th^insertion  of  the  negative  particle 
in  its  proper  place.  We  observe  that  the  Lord  Advocate  has  also 
inserted  a  clause  on  the  suggestion  of  the  Faculty  of  Advocates,  to 
the  effect  that  the  omission  of  words  importing  de  prwsenti  convey- 
ance shall  not  invalidate  a  disposition.  This  change  will  doubtless 
be  well  received  by  the  public ;  and  if  it  has  the  effect  of  encourag- 
ing unprofessional  persons  to  write  their  own  deeds,  the  lawyers  have 
certainly  no  reason  to  complain. 

While  we  gladly  acknowledge  the  merits  of  Mr  Moncreiff's  mea- 
sure, as  another  step  in  the  path  opened  up  by  Sir  Bobert  Peel's 
administration,  we  cannot  forget  that  there  is  still  much  room  for 
improvement.  Having  very  recently  indicated  the  conditions  of  a 
final  and  satisfactory  solution  of  the  feudal  difficulty,  we  shall  not 
again  return  to  the  subject.     With  reference  to  the  thirty-second 
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clause  of  the  new  Bill,  it  has  occurred  to  us  that  provision  should  | 
be  made  for  the  adoption  of  an  cuihesive  stamp  for  the  duty  exigible  | 
on  writs  now  substituted  for  charters  and  other  forms  of  investiture.  * 
Unless  this  is  done,  agents  will  be  obliged  to  take  every  conveyance  . 
to  the  Stamp  Office,  and  have  it  specially  impressed  with  a  denoting  - 
stamp  before  a  writ  can  be  indorsed  upon  it. 

On  the  whole,  the  Bill  is  deserving  of  support,  rather  as  an  ear-  i 
nest  of  the  good  intentions  of  its  promoter  than  for  its  own  merits,  j 
The  draftsman  is  evidently  a  mere  mechanical  copyist  of  the  forms  f 
devised  by  Lord  Butherfurd  for  simplifying  the  transference  oft 
heritable  securities.     Where  the  artist  has  ventured  on  an  original  j 
idea,  his  incompetence  is  so  manifest,  that  we  may  be  thankful  he ! 
has  adhered  so  closely  to  the  old  landmarks,  though  a  bolder  course  • 
would  not  have  been  received  unfavourably  by  the  profession.    It  - 
is  evident,  at  least,  that  whoever  is  dissatisfied,  the  draftsman  is 
perfectly  satisfied  with  himself,  because  he  has  repeated  the  blundered  vi 
twenty-first  clause  of  the  original  Act  with  scarcely  a  word  of  altera- : 
tion,  although  its  totally  unworkable  character  was  exposed  in  our  { 
pages  so  long  ago  as  March  1859.     Not  only  are  we  still  left  in  ' 
doubt  as  to  the  particular  class  of  judicial  officers  whose^title  is  to  \ 
be  completed  by  the  warrant  of  the  Lord  Ordinary ;  but  in  the  only 
case  in  which  it  has  been  consideied  proper  for  the  judicial  officer 
to  make  up  titles  in  his  person,  the  clause  is  so.  framed  as  to  be  in- 
applicable to  the  circumstances.     We  allude  to  the  appointment  of 
a  judicial  factor  to  administer  a  lapsed  trust.     The  bill  provides 
that  the  Lord  Ordinary's  warrant  shall  have  the  effect  of  a  disposi- 
tion from  the  party  whose  estate  is  under  management ;  but  it  is 
obvious  to  remark,  that  the  whole  difficulty  in  such  cases  arises  from 
the  fact  that  there  is  no  party  in  a  position  to  grant  a  dispositoin. 
The  description  in  the  Bill  is  so  conveniently  indefinite,  that  it  is 
impossible  to  guess  whether  the  draftsman  intended  to  point  to  the 
truster^  the  trustee^  or  the  beneficiary^  as  the  pai*ty  whom  he  kindly 
undertakes  to  relieve  of  the  trouble  of  executing  a  conveyance. 
The  clause  is  equally  unfortunate  in  its  designation  of  the  party  in 
whose  favour  the  imaginary  disposition  is  supposed  to  be  granted ; 
because,  in  its  most  obvious  meaning,  it  would  imply  that  tutors- 
dative  and  curators  bonis  are  to  make  up  titles  in  their  oum  personsj 
though  we  can  scarcely  believe  that  so  important  a  change  in  the 
functions  of  a  legal  guardian  was  intended  to  be  operated  by  this 
inferential  sort  of  lemslation. 
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We  annex  a  form  of  a  clause  which,  if  substituted  for  the  twenty- 
first  clause  of  the  original  Act,  would  be  effectual  for  completing 
the  title  to  irredeemable  property.  A  separate  clause  should  be 
addled,  adapted  to  the  case  of  heritable  securities,  and  authorising 
tbe  registration  of  warrants  in  both  cases  in  the  Register  of  Sasines. 

"Where  a  jadicial  factor,  appointed  by  the  Court  of  Session  to 
sdminister  the  trust  estate  of  any  deceased  person,  shall  apply  by 
petition  for  anthority  to  complete  a  title  in  his  person  to  any  lands 
(Tbether  held  by  burgage  tenure  or  by  any  other  manner  of  hold- 
is^);  forming  part  of  the  trust  estate  under  his  management,  such 
petitbn  shall  specify  the  lands  to  which  a  title  is  to  be  completed,  and 
the  name  of  the  person  who  was  last  infeft  in  the  lands ;  and  shall 
ai»  state  whether  the  same  have  been  specially  disponed  in  the  trust 
dispofltion  or  other  deed,  by  which  the  trust  estate  shall  have  been 
treated ;  and  these  particulars  shall  also  be  narrated  in  the  warrant 
t'^  be  granted  for  completion  of  such  title ;  and  where  the  lands 
skall  have  been  specially  disponed  as  aforesaid,  such  warrant  shall 
hTe  the  effect  of  a  disposition  of  the  lands  in  favour  of  such  judicial 
£ictor  finom  the  trustee  in  whose  favour  infeflment  shall  have  been 
taken ;  or,  if  infeftment  shall  not  have  been  taken  by  the  trustee, 
i'Qch  jadicial  fieustor  shall  be  in  the  same  position  as  if  the  granter  of 
the  trust  disposition  or  other  deed  of  trust  had  executed  a  disposition 
in  bis  iavour  of  the  subjects  specially  conveyed  as  aforesaid,  subject 
to  the  conditions  of  the  trust ;  provided  always  that  nothing  herein 
contained  shall  be  applicable  to  petitions  by  any  tutor-dative,  factor 
loca  tatoris  or  loco  absentis,  curator  bonis,  or  by  the  manager  of 
wv  burgh  or  other  public  corporation." 

The  Lord  Advocate  has  also  brought  in  a  bill  to  regulate  the 
jurisdictions  of  the  English  and  Scotch  Bankruptcy  Courts,  with 
the  \'iew  of  preventing  the  evasion  of  the  diligence  of  creditors  by 
F'U(];Ush  bankrupts  who  may  acquire  a  temporary  domicile  in  Scot- 
land. The  bill  provides  that  all  interlocutors  of  the  Sheriff*  under 
<-vat  Act  shall  be  subject  to  review  by  the  Court  of  Session,  without 
diverting  to  the  limitation  introduced  by  the  last  Act,  which  makes 
'Vie  Sheriff*8  deliverance  relative  to  the  appointment  of  a  trustee 
^iiaL  We  cannot  see  that  any  good  result  is  likely  to  arise  from 
innovation  on  this  point,  nor  do  we  believe  that  any  change  was  in- 
>nded.    But  it  would  be  desirable  to  alter  the  wording  of  the  clause 

^'  as  to  remove  any  ambiguity  that  may  be  supposed  to  attach  to  it. 
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Two  points  occur  to  as  as  worthy  of  notice  in  the  Registration 
clauses  of  the  Scotch  Reform  Bill.  The  one  relates  to  a  question 
of  principle,  the  other  is  a  point  of  practice.  It  appears  not  to  have 
been  observed,  that  by  making  the  Valuation  RolTthe  Register  tbi 
Parliamentary  Elections,  the  lodger  franchise,  which  has  met  with 
such  general  approval  from  all  parties,  will  be  actually  repealed  io 
those  districts  where  it  already  exists.  By  the  decisions  of  the 
Scotch  Registration  Courts,  it  has  been  established  that  a  lodgei 
occupying  apartments  of  the  value  of  L.IO  per  annum,  unfurnished, 
is  entitled  to  be  put  on  the  electoral  roll,  although  he^nay  not  be  liable 
for  taxes  in  virtue  of  his  occupation.  It  is  true  that  this  franchise 
was  not  very  extensively  claimed ;  but  the  want  of  it  will  be  felt  as 
a  grievance,  and  we  believe  that  the  addition  of  a  clause  continuis; 
this  privilege  would  be  received  with  satisfaction  by  a  large  anc 
intelligent  class,  and  would  meet  with  no  opposition  from  am 
quarter.  The  other  point  relates  to  the  constitution  of  the  new 
Registration  Appeal  Court.  It  is  perhaps  as  well  that  these  Conrta 
should  be  removed  to  the  capital ;  but  in  that  event  we  would  sug- 
gest that  any  two  Lords  Ordinary  should  constitute  a  Court,  and 
that  while  the  roll  should  be  completed,  as  heretofore,  prior  to  the 
period  of  the  municipal  elections  in  October,  it  should  be  competent 
notwithstanding  to  add  to  the  roll  the  names  of  all  persons  found  to 
be  qualified  by  the  Court  at  a  meeting  in  November.  This  would 
at  any  rate  secure  the  completion  of  the  roll  for  the  purpose  of' 
Parliamentary  elections. 

In  our  number  for  January  last,  we  stated,  on  what  we  considered 
reliable  authority,  that  the  important  office  of  Chief-Justice  of 
Ceylon  was  placed  at  the  disposal  of  the  Lord  Advocate  of  Scotland. 
This  information,  we  now  believe,  was  not  strictly  accurate;  as, 
soon  after  the  vacancy  occurred,  the  appointment  had  been  offered 
to  Mr  E.  S.  Creasy  of  Lincoln's  Inn,  a  gentleman  of  high  standing 
and  accomplishments.  Had  this  not  been  the  case,  we  have 
reason  to  believe  that  the  claims  of  the  Scottish  Bar  would  haie 
been  recognized  by  Government.  We  believe  the  Lord  Advocate 
did  everything  in  his  power  to  support  the  claims  of  our  Bar. 
Accordingly,  when  another  colonial  appointment  of  a  similar 
nature  became  vacant,  it  was  offered  to  the  gentleman  to  whom 
rumour  had  assigned  the  Ceylon  vacancy,  and  declined.  We 
consider  that  the  Bar  of  Scotland  are  much  indebted  to  the  Lord 
Advocate. 


LEOAL  INTELLIGENCE.  195 


Jjegal  |nt£llx0£nte. 


The  Bar. — ^The  following  gentlemen  were  called  to  the  Bar  on  the  20th 
Sbrch,— viz.,  Mr  James  Tod,  Mr  Stair  Andrew  Agnew,  and  Mr  Jamea  Ding- 

fall  Foidyce. 

Box-Days. — ^The  Lords  have  appointed  Wednesday,  18th  April,  and  Wednes- 
ir.  2d  May,  to  be  the  Box-Days  in  the  ensuing  Vacation. 

BrLL  Chamber. — ^The  following  is  the  rotation  of  Judges  for  the  Bill  Chamber 
onng  the  Spring  Vacation  : — 

21st  March  to  24th  March, Lord  CurriehilL 

26ih  March  to  7th  April, I^rd  Benholme. 

9tli  April  to  2l8t  April, Lord  Mackenzie. 

23d  April  to  6th  May, Lord  Kinloch. 

7th  3lay  to  meeting  of  Court,        ....     Lord  Jerviswoode. 

Circuit  Appointments  for  Spring  Vacation,  1860. 
West. — Lords  Justice-Clerk  and  Cowan. 
iSt»%— Thursday,  12th  April,    /nwerary— Wednesday,  18th  April.    Glasgow 
-Iffflday,  23d  April,  at  12  noon. 

David  Hector,  Esq.,  Advocate-Depute.    David  Wyue,  Clerk, 
South. — Lords  Ivort  and  Ardmillan. 

/<<&ar^fr— Friday,  13th  April.  i>ttm/rM»— Tuesday,  17th  April,  ilyr— Friday, 
2"thAjril. 

WiLUAM  Ivory,  Esq.,  Advocate- Depute.    Alexander  Stuart,  Clerk. 
North. — ^LoRDS  Deas  and  Neaves. 
P^rA— Tuesday,  10th  April.     Aberdeen — ^Tuesday,  17th  April.     Inverness — 
^fHiaj,  20th  Apni. 

F.  L.  M.  Heriot,  Esq.,  Advocate-Depute.  James  Aitken,  Clerk. 
Legal  Appointments. — The  Queen  has  been  pleased  to  appoint  Edward  S* 
J^nasy,  Esq.,  to  be  Chief- Justice  of  Ceylon.  Mr  A.  B.  Shand,  Advocate,  has 
w^n  deputed  by  the  I»rd  Advocate  and  the  Lords  Justices  for  Scotland  to 
•L(|uJFe  mto  the  state  of  the  Sheriff  Court  business  in  Dundee.  Mr  Shand  has 
^idy  commenced  to  take  evidence  on  the  subject. 

Begistration  of  Voters.— The  report  of  the  committee  of  the  Faculty  of 
Advocates,  and  resolution  of  the  Faculty  thereon,  as  to  the  Appeal  Court  in 
tfereoce  to  the  registration  of  voters  provided  by  the  new  Brform  Bill  for 
inland,  has  just  been  published.  The  report  recognises  the  necessity  of  a 
'■Qtfal  court  of  appeal,  but  considers  that  such  a  court  should  discharge  its 
■wjits  openly,  as  other  courts  of  justice  do,  and  after  hearing  parties,  that 
Hblic  confidence  might  be  secured  to  it.  The  committee  are  also  of  opinion 
^^t  it  would  be  inexpedient  to  allow  an  appeal  to  either  of  the  Divisions 
^''  the  Court — ^these  being  already  overburdened  with  work — and  see  no 
fason  for  selecting  the  senior  Lord  Ordinary  and  the  Lord  Ordinary  in  Ex- 
ftequer  causes,  the  illness  or  absence  of  one  of  whom  would  bring  the  busi- 
^  ^  a  stand,  whDe,  on  the  occasion  of  the  next  vacancy,  the  same  judge 
y^  Ardmillan)  would  be  both  senior  liOrd  Ordinary  and  I^rd  Ordinary 
•0  Exebequer.  The  committee  consider  that  the  Court  of  Appeal  should 
(Wiasl  of  any  two  Lords  Ordinary,  with  power  to  call  in  a  third  in  case 
;« difference  di  opinion,  the  duties  being  undertaken  by  the  judges  in  rotation. 
!^»^y  also  object  to  the  option  left  with  the  Sheriff  of  refusing  a  special  decision 
'J  a  case  if  he  be  of  opimon  that  it  is  frivolous, — an  opinion  in  which  the  Court 
^  Appeal  might  not  concur,  but  which  could  not  under  the  Act  be  brought 
"^der  reriew.  They  also  object  to  the  Sheriff  being  empowered  to  declare  any 
1^0  cases  identical,  as  proposed  by  the  bill,  and  they  recommend  that  the  five 
^^  Ordinary  be  empowered  to  peas  rules  for  regulating  the  details  of  proceed- 
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ings  in  the  Appeal  Court.  At  a  xneetiog  of  the  Faculty  on  17th  March,  tb 
report  was  adopted.  It  was  also  directed  that  it  should  be  printed,  and  coiiiti 
sent  to  the  Lora  Advocate  and  such  other  members  of  Parliament  as  the  com 
mittee  think  proper. 

The  Barony  of  Brougham. — ^The  Queen  has  been  pleased  to  extend  the  titJ 
of  Lord  Brougham  and  Yaux,  hitherto  limited  to  the  present  peer,  to  his  piu 
Tiving  brother,  Mr  William  Brougham,  and  to  his  male  heirs.  This  act  of  th 
Sovereign  will  be  appreciated  by  the  public  as  a  just  tribute  to  the  genius  an 
public  services  of  the  veteran  Henry  Brougham.  Mr  William  Brougham  wa 
formerly  a  Master  in  Chancery,  and  sat  as  M. P.  for  Southwark  in  1831-34.  A 
is  the  youngest  and  (with  exception  of  Lord  Brougham)  the  only  surviving  hi^ 
of  the  late  Henry  Brougham,  Esq.,  of  Brougham  Hall,  and  was  bom  about  17>^t 

Death  of  Baron  Watson. — Immediately  after  charging  the  grand  jury  a 
the  assizes  for  the  county  of  Montgomery  (held  at  Welshpool  on  the  13th  inst.l 
Baron  Watson,  who  had  been  for  some  weeks  in  ill  health,  was  observed  to  pa 
his  handkerchief  to  his  face,  and  a  smelling  bottle  to  his  nose.  He  leant  back  u 
his  chair,  and  it  was  evident  that  something  more  than  a  fainting  fit  bad  fitmx 
him.  Several  medical  men  were  immediately  in  attendance,  and  every  mean«^  w.rj 
resorted  to  that  medical  skill  could  devise ;  but  he  grew  gradually  worse,  am). . 
sofa  cushion  having  been  procured,  he  was  laid  upon  it  and  conveyed  to  i^ 
lodgings,  which  were  close  at  hand.  He  had  scarcely  reached  them  when  b^ 
breathed  his  last. — Law  Times, 

Bankrupt  Law  (Scotland)  Amendment. — To  Amend  the  Bankrvptcy  (Scot- 
land) Act  1856. — This  Act  may  be  cited  as  "  The  Bankruptcy  (Scotland)  Amenti- 
ment  Act  1860  :"  (1.)  Where  it  shall  appear  to  the  Court  of  Session  or  to  the 
Lord  Ordinary,  upon  a  summary  petition  by  the  accountant  in  bankruptcy,  ot| 
any  creditor  or  person  interested,  presented  within  three  months  after  tbe  date 
oi  a  sequestration  that  has  been  or  shall  be  av'<\rded  in  Scotland,  that  a  ma- 
jority of  the  creditors  in  number  and  value  resi  le  in  England  or  Ireland,  aD>i 
that,  from  the  situation  of  the  bankrupt's  propt  rty  or  other  causes,  his  ertatej 
ought  to  be  distributed  under  the  laws  of  Englanl  or  Ireland,  the  sequestration 
may  be  recalled,  or  a  judgment  pronounced,  that  the  bankrupt  shall  not  be 
entitled  to  a  discharge,  but  only  to  a  decree  of  cessio  bonorum;  which  decmv 
may  be  granted  in  the  sequestration  without  a  separate  process.  The  applica- 
tion for  discharge  may  be  refused,  although  two  years  have  elapsed  from  tbe 
date  of  the  sequestration,  and  no  appearance  or  opposition  be  maae  on  the  jvut 
of  the  creditor,  if  it  appear  from  the  accountants  report  or  other  evidence  that 
the  bankrupt  has  fraudulently  concealed  any  of  his  estate,  or  wilfully  failed  to 
comply  with  the  Act  of  1856  :  (2,  3.)  Interlocutors  under  this  Act  are  to  1*- 
subject  to  review  by  the  Court  of  Session :  (4.)  The  Act  of  1856  shall  be  con- 
strued with  this  Act :  (5.) 


SigEBt  of  ^tmhu. 

COURT  OF  SESSION. 


FIRST  DIVISION. 
Dawson's  Trustees  akd  Others  v.  McLeans. — Feb.  3. 
Juritdictum — Li$  AUU — Forum  Competens — Interdict 
The  object  of  this  application  for  interdict  is  to  prevent  the  respon- 
dents, Colonel  and  Mrs  M*Lean,  of  Lazenby  Hall,  near  Penrith,  from 
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proceediog  in  Chancery  to  set  aside  a  sale  of  ten  shares  of  the  Carron 
CoiDpany  to  the  late  Joseph  Dawson.     Mrs  McLean  held  twenty  shares 
of  the  Carron  Company,  and  she  sold  ten  of  them  to  Joseph  Dawson,  the 
leadbg  partner  and  manager  of  the  Carron  Company,  and  the  other  ten 
tr>  his  brother  William  (one  of  his  trustees),  who  was  also  a  partner  and 
the  managing  clerk.    Joseph  died  in  3  850,  leaving  a  settlement,  where- 
by he  left  seventy  Carron  Company  shares  to  his  brothers  William, 
Thomas,  and  Henry,  and  appointed  them  his  trustees  and  executors,  as 
ibo  residuaiy  legatees.     Henry  resided  and  was  domiciled  in  England, 
and  Thomas  and  William  in  Scotland.     On  the' 3d  February  1859,  the 
respondents  filed  a  bill  in  Chancery  against  William,  Henry,  and  Thomas 
I^awBOD,  and  the  Carron  Company,  on  the  representation  that  the  sale 
wu  procured  by  fraudulently  misrepresenting  the  value  of  the  shares 
through  concealing  the  true  state  of  the  Carron  Company's  affairs,  and 
keepiag  false  books  and  accounts,  so  that  the  apparent  value  of  the  shares 
vas  under  the  real  value.     One  of  the  Dawsons  lives  in  England ;  the 
two  others  in  Scotland.    The  bill  seeks  to  have  Mrs  McLean's  ten  shares 
rattfced  to  ber,  and  is  directed  against  the  Dawsons,  both  as  trustees  and 
&.«  individuals.     An  order  for  service  was  made  on  14th  February,  and 
oa  19th  February  all  three  appeared  conditionally,  refusing  to  submit  to 
the  jurisdiction  of  the  Court  of  Chancery ;  but  eventually  the  jurisdiction 
of  the  Court  of  Chancery  was  sustained.     On  the  20th  February  1859, 
the  Dawsons,  as  trustees  and  executors  of  Joseph  Dawson,  raised  a  mul- 
tiplepoinding  and  exoneration  in  this  Court,  setting  forth,  irUer  cUia,  the 
claims  of  the  McLeans  and  others,  which,  if  sustained,  they  say  would 
exhaast  the  whole  estate.     In  May  1859,  the  usual  interlocutor,  finding 
them  liable  in  once  and  single  payment,  was  pronounced,  and  a  conde- 
scendence of  the  fund  m  medio  was  lodged.     On  3d  June,  the  respon- 
dents lodged  a  claim  in  this  multiplepoinding  for  the  ten  shares  sold  by 
them  to  Joseph  Dawson.     On  24th  May,  the  respondents  raised  an 
Ktion  of  reduction  against  Joseph  Dawson's  trustees,  against  William  as 
^  individual,  and  against  the  Carron  Company,  concluding  for  reduction 
cf  tbe  sale  of  the  ten  shares  to  Joseph,  and  of  the  ten  shares  to  William, 
and  for  an  accounting  on  the  proceeds  of  these  shares  on  the  same  ground 
of  fraud.     The  Lord  President  narrated  these  circumstances,  and  ob- 
^ed  that  the  application  was  of  an  unusual  character.     It  was  to 
interdict  the  respondent  from  proceeding  in  the  Court  of  Chancery  in 
reference  to  the  ten  shares  sold  to  William  ;  and  in  support  of  the  appli- 
cation it  had  been  urged,  that  this  is  a  Scotch  executry,  that  the  company 
inU)  which  the  respondents  seek  to  be  restored  is  a  Scotch  company,  that 
the  multiplepoinding  is  a  process  in  which  the  whole  can  be  tried,  that  it 
is  a  matter  of  convenience  and  justice  that  the  proceeding  should  be 
limited  to  this  Court,  and  that  the  pursuers  should  not  be  subjected  to 
<^uble  proceedings  in  reference  to  the  same  thing.     On  the  other  hand, 
the  Tespondentfl  say  that  they  are  English  parties,  domiciled  in  England ; 
that  they  are  proceeding  competently  against  Henry  Dawson,  who  is 
^<^micQed  in   England;   that  the  proceedings  in   the   English   Court 
of  Chancery  were  prior  to  those  in  this  Court ;  and  that  in  tlie  action 
of  reduction  they  do  not  insist  for  the  ten  shares  which  is  the  subject 
of  the  bill  in  Chancery.     On  the  general  matter  of  competency  he  had 
1*0  doubt,  and  he  did  not  think  that  the  mere  fact  of  the  party  being 
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furth  of  the  country  excluded  the  jurisdiction  of  the  Court  to  grant  tn 
application  of  the  kind  sought  The  respondento  were  here  in  prooefd- 
ings  ;  and  if  in  the  course  of  these,  it  appeared  that  to  allow  otiier  pro* 
ceedings  in  the  Court  of  another  country  would  he  to  suffer  injustice^ 
or  to  cause  embarrassment  or  oppression,  it  would  be  within  the  discre^ 
tion  of  the  Court  of  this  country  to  interdict  the  proceedings  in  the  forei;ni 
Court.  But  it  was  a  very  delicate  matter,  and  the  Court  must  be  slow 
to  interfere.  If,  however,  such  an  interdict  were  granted,  and  the  pan; 
were,  in  contempt  of  this  Court,  to  go  on  in  the  face  of  it,  and  obtain  a 
judgment  in  the  foreign  Court,  it  would  be  for  this  Court  to  consida 
whether  a  judgment  so  obtained  should  receive  that  effect  which  it  was  in 
use  to  give  to  foreign  decrees  obtained  m  fm^  cantentioso.  As  to  the 
competency  and  the  jurisdiction  he  had  no  doubt ;  but  he  did  not  think, 
in  the  present  case  and  in  present  circumstances,  the  Court  ought  to  inter- 
fere in  this  case.  The  priority  of  the  English  proceedings  was  a  mattei 
of  great  importance,  though  by  itself  it  was  not  conclusive.  Then  then 
are  personal  conclusions  in  the  English  action  against  Henry  Dawsoo. 
and  the  parties  might  have  advantages  in  the  English  proceeding  whidi 
they  might  not  have  here.  He  was  not  satisfied  that  the  proceedings 
in  Chancery  applied  to  the  same  matter  as  the  proceedings  here,  and  at 
present  he  was  somewhat  in  the  darjL  as  to  the  nature  of  the  proceed- 
ings. It  might  be  shown  hereafter  that  the  proceedings  in  Cbanceiy 
were  the  same  as  those  here,  and  he  was  of  opinion  that  the  Lord  Ordi- 
nary had  acted  rightly  in  passing  the  note  and  refusing  interim  interdict. 
The  others  concurred. 

Stewart  v,  Stewart's  Trustees. — Feb.  8. 

Deed — Deathbed — Revocation. 

The  pursuer,  James  Stewart,  slater  and  plasterer  in  Glasgow,  eldest 
lawful  son  of  the  deceased  James  Stewart,  seeks,  on  the  head  of  death 
bed,  to  reduce  a  codicil  executed  by  his  father  on  4th  May  1857,  ten  daj? 
before  his  death,  in  so  far  as  it  deprives  him  of  heritage.  The  defenders 
plead  that  the  fiflh  purpose  of  the  trust-deed  itself  disposes  of  the  residue 
of  the  heHtage,  and  that  the  codicil  merely  makes  an  altei-ation  in  the  dis* 
tribution  of  the  residue.  The  Court  keld^  adhering  to  Lord  Nearei' 
interlocutor,  that  the  trust-deed  did  not  dispose  of  the  heritage,  and  thai 
quoad  the  heritage  the  truster  had  died  intestate ;  and  also  that,  even  if 
it  had,  the  trust-deed  had  been  revoked  by  the  codicil  executed  on 
death -bed,  which,  though  ineffectual  as  a  conveyance,  was  effectual  as  a 
revocation. 

Mair  v.  Sir  W.  Miller. — Feb.  3. 

Lease — Standai'd  Weights — Illegality. 

The  proprietor  of  Glenlee  seeks  to  sequestrate  one  of  his  tenants, 
James  Mair,  tenant  of  Stairhill,  for  his  rent.  The  tenant's  defence  i^  that 
his  rent  has  not  been  ascertained,  as  he  is  entitled  to  a  deduction  in  his 
rent  when  the  price  of  cheese  is  under  the  value  of  10s.  6d.  per  stone, 
according  to  the  fiars'  prices.  He  alleges  that  the  stone  mentioned  in  hi^ 
lease  is  fixed  by  5  and  6  Will.  IV.,  c.  63,  at  14  lb.,  and  that  the  price  of 
that  stone  has  been  under  10s.  6d.,  or  is  at  least  not  ascertained.    The 
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iaodlord,  Sir  W.  Miller,  maintains  that  the  stone  meant  by  the  parties, 
ind  acted  on  since  the  beginning  of  the  lease  in  1844,  is  the  tron  stone  of 
U  lb.,  which  alone  is  used  in  Ayrshire.     The  Sheriff,  after  allowing  in- 
vestigation as  to  the  usage,  decided  against  the  tenant.     The  argument 
in  support  of  the  note  of  advocation  was  simply  that  the  statute  of 
William  lY.  enacted  that  the  word  '*  stone,"  standing  by  itself  without 
qualifying  terms,  shall  mean  a  weight  of  14  lb.    The  Lord  President  said 
that  he  thought  the  statute  not  applicable  to  this  case,  for  it  is  not  a  case 
of  dealing  in  cheese.     It  might  be  a  more  difficult  case  if  it  were  that  put 
\(f  Lord  Ivory,  that  the  cheese  was  to  be  given  in  kind;  but  here  there  is 
10  cheese  to  pass  between  the  parties,  the  rent  is  to  be  paid  in  money. 
There  can  be  no  doubt,  on  looking  at  the  clause,  what  the  meaning  of 
parties  was.     The  price  of  cheese  is  stated  in  it  as  to  be  upheld  at  10s.  6d. 
a  none,  which  is  a  price  that  the  imperial  stone  never  attains ;  so  that  to 
suppose  they  meant  any  other  stone  than  the  understood  stone  of  24  lb., 
^ouU  be  to  suppose  that  they  entered  into  an  absurdity ;  and  unless  the 
vofdaof  the  statute  were  so  strong  as  to  compel  us  to  do  injustice,  he 
^M  not  hold  that  the  word  stone  could  not  mean  any  other  weight 
tiiQ  14  lb.     Lord  Ivory  was  happy  to  concur.    If  the  tenant  could  have 
iimsted  for  his  pound  of  flesh  without  his  jot  of  blood,  he  should  have 
land  a  way  out  of  it  by  holding^  that  he  could  not  obtain  any  deduction 
B  his  money  rent  when  the  price  of  cheese  was  low,  unless  he  could 
show  ^hat  the  fiars'  prices  of  cheese  were,  which  he  could  not,  as  there 
are  no  fiars  for  cheese  in  Ayrshire.     The  statute  was  not  meant  to  super- 
*^e  the  dictionary,  and  explain  the  only  possible  meaning  of  a  "  stone." 
Lords  Curriehill  and  Deas  concurred ;  the  latter  remarking  that  the  tenant 
could  have  no  deduction  in  his  rent  until  he  established  either  the  fiars' 
pnce  of  cheese  or  its  market  price,  but  there  being  no  fiars,  the  market 
price  in  Ayrshire  could  only  be  the  price  at  which  the  only  stone — the 
tron  stone — by  which  cheese  is  sold  in  that  county. 

Thomsok  or  Donald  v.  Donald. — Feb,  4. 
Aliment — Process. 
This  was  an  action  for  aliment,  at  the  instance  of  a  wife  against  her 
Wband,  The  record  had  been  made  up  in  the  Outer  House,  .before 
Lord  Ardmillan,  in  conformity  with  what  has  been  the  practice  for  some 
time  in  such  cases.  But  the  Court  to-day  held  that  this  practice  was 
erroDeous,  and  that  the  Lord  Ordinary  should  have  made  great  avizan- 
^iorn  at  the  first  calling  of  the  cause.  Of  .consent  of  parties,  the  record 
^e  up  in  the  Outer  House  was  held  to  be  the  record  in  the  action  ;  but 
It  was  observed  thai  in  future  cases  of  the  kind  the  mode  of  procedure 
taast  be  different. 

Hat  v.  Cabse. — Feb.  13. 
Poor  Law — Settlement — ffutband  and  Wife, 
b  this  case,  the  pauper  was  a  woman  whose  husband  died  possessed 
^U  residential  settlement  She  then  left  the  paiish,  and  was  absent  for 
OK>re  than  four  years  without  acquiring  another  settlement.  Which 
P^h  was  bound  to  maintain  her?  Recourse  against  the  residential 
^ttlement  of  her  husband  was  lost  by  absence.  Did  she  fall  upon  the 
P»fMh  of  her  husband's  birth  or  the  parish  of  her  own  birth  ?     Seven 
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judges  decided  that  the  parish  liable  was  the  one  in  which  she  was  bom; 
six  held  that  it  was  the  one  in  which  her  husband  was  bom. 

.Sib  W.  D.  Stewart,  etc.,  v.  Duke  o*  Montrose. — Feb.  15. 
Superiot*  and  Vassal —  Charter —  Clause  of  Relief —  Teind  Duties. 
By  disposition  of  date  November  11,  1855,  the  pursuer,  Sir  William 
Drummond  Stewart,  disponed  to  the  concurring  pursuer,  Mr  Keifit 
M'Gallum,  all  and  sundry  the  lands  and  teinds  of  Braco,  Deanskeir,  a&d 
Dunse,  lying  in  the  parish  of  Muthill  and  sherifiUom  of  Perth,  and  aa- 
signed  to  him,  at  the  same  time,  the  writs  of  the  said  lands  and  teind% 
and  whole  clauses  of  warrandice,  etc.  The  lands  in  question  weit 
originally  feued  out,  in  terms  of  the  feu-contract  of  date  Febrnary  1," 
1705,  by  James,  Marquis  of  Montrose,  in  favour  of  David  Graham  is 
liferent,  and  James  Graham,  his  eldest  son,  in  fee^  and  his  Grace  thi 
Duke  of  Montrose,  the  defender  in  the  present  action,  is  now  the  superior 
of  the  lands,  as  the  successor  and  representative  of  his  ancestor  the  sail 
James,  Marquis  of  Montrose.  Prior  to  the  date  of  the  disposition  by  the 
pursuer,  Sir  William  Drummond  Stewart,  to  Mr  Kellie  M'Callum,  a  ques- 
tion had  arisen  betwixt  Sir  William  and  the  Duke,  whether  the  latter^  ii 
terms  of  an  obligation  to  that  effect  in  the  original  feu-contract,  wad  not 
liable  to  relieve  the  vassal  in  the  feu  of  augmentations  of  stipend,  locals 
upon,  and  becoming  payable  out  of  the  teinds  of  the  lands,  subsequent  to 
the  date  of  the  contract ;  and  it  was  part  of  the  arrangement  betwixt  Sir 
William  Drummond  Stewart  and  Mr  M^Callum,  at  the  date  of  the  sale 
to  the  latter,  that  Sir  William  should  undertake  the  burden  of  tiring 
that  question  with  the  superior.  The  ground  of  the  obligation  is  con- 
tained in  the  following  clause  of  the  original  feu-contract : — '*  And 
farther,  in  regard  the  said  Mr  David  Graham  has  payed  als  great  a  piyce 
for  the  saids  teinds,  parsonage  and  vicarage,  as  for  the  stock  of  the  said 
lands,  therefore  the  said  James,  Marquis  of  Montrose,  binds  and  obliges 
him,  and  his  foresaids,  to  warrant  the  said  teinds,  parsonage  and  vica^ 
age,  @  disponed  to  be  free,  safe,  and  sure  to  the  said  IVIr  David  Graham. 
and  his  said  son,  and  his  foresaids,  from  all  ministers'  stipends,  future 
augmentations,  @nuities,  and  other  burdens  imposed  or  to  be  imposed 
upon  the  said  teinds,  except  allenarly  the  ministers*  stipends  and  school- 
masters' fees  afltermentd.,  presently  payable  fiirth  of  the  said  teinds." 
In  1843  the  lands  and  teinds  came  by  progress  to  the  late  George  Drum- 
mond Stewart,  and  ultimately,  through  a  variety  of  singular  successors, 
to  the  pursuers  of  this  action.  None  of  the  charters  or  precepts  granted 
by  the  superior  after  the  date  of  the  feu-contract  in  1705  made  any  refer- 
ence to  the  obligation  to  relieve  the  vassal  of  augmentations  of  stipend, 
and  none  of  the  conveyances  in  the  numerous  transmissions  of  the  pro- 
perty to  singular  successors  made  any  specific  mention  of  this  obligation 
of  relief ;  and,  when  the  lands  were  sold,  the  purchaser  was  taken  bound 
to  pay  the  minister's  stipend  and  other  public  burdens  from  the  date  of 
his  entry,  without  reference  to  any  claim  of  relief  against  the  superior. 
The  Lord  Ordinary  (Mackenzie)  held,  that  the  obligation  of  relief  had  not 
been  duly  transmitted  to  the  pursuers,  and  assoilzied  the  defender.  The 
First  Division,  on  account  of  the  general  importance  and  novelty  of  tlie 
question  involved,  remitted  to  the  whole  Court.  All  the  Judges  of  this 
Division,  and  Lords  Wood,  Ardmillan,  and  Kinloch,  being  of  opinion  that 
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the  obiigatioD  had  been  transmitted  to  the  pursuers,  there  was  a  msyority 
of  one  against  the  interlocutor  of  the  Lord  Ordinaiy,  which  was  accord- 
ingly re^ed — the  other  five  consulted  Judges  being  of  opinion  that  it 
oaglit  to  be  adhered  to. 

Wilson  v.  Douglas,  etc. — Feb.  2L 

Process — Printing  of  Records. 

In  this  case  seven  directors  of  the  Western  Bank  are  defenders^  Thc^ 
had  each  made  a  separate  appearance  by  separate  counsel,  and  had  made 
op  a  separate  statement  of  facts  on  record.  The  Lord  Ordinary,  in  the 
interlocutor  closing  the  record,  appointed  it  to  be  printed,  in  terms  of  the 
statute  13  and  14  Vict,  c.  36,  sec.  6.  The  pursuer  printed  200  copies^ 
and  claimed  one-eighth  part  of  the  printei^s  account  from  each  defender. 
The  defenders  having  refused  to  pay  the  proportions  claimed,  the  pursuer 
enrolled  the  case  for  decree,  and  the  Lord  Ordinary  found  that  the  num- 
ber of  copies  printed  was  a  proper  and  suitable  number,  each  defender 
being  entitled  to  receive  an  eighth  part  of  the  copies^  and  granted  decree 
as  craved.  The  defenders  now  reclaimed.  ARer  healing  the  reclaimers' 
counsel,  the  Court,  without  calling  on  counsel  for  the  respondent,  adhered, 
tod  found  the  reclaimers  liable  in  expenses  since  the  date  of  the  Lord 
Minaiy's  interlocutor,  which  were  moctified  to  L.4,  4s. 

Bkowi^lib  v.  Macaulat. — Mearch  9. 

Action  of  damages  by  a  workman  hurt  through  the  defective  construc- 
tion of  a  scaffold.  Held— The  master  was  liable ;  and  it  was  no  answer  to 
«T  the  &nlt  was  the  fault  of  the  foreman,  because  a  foreman  is  not  a 
^oQaborateuTy  and  the  case  was  thus  different  from  the  BartonskUl  case, 
3  M'Q,  Ap.  266. 

Buchanan  v.  Heuoh's  Trustees. — March  13. 

Deed — Heritable  and  Moveable. 

Whether  part  of  the  trust-estate  of  the  late  John  Smith,  writer,  Bath- 
gate, be  heritable  or  moveable,  is  the  question  here  between  his  brother's 
lieir-at-law  and  his  sister  Mrs  Heugh's  trustees — the  former  claiming  it 
1$  heritable^  and  the  latter  as  moveable  property.  The  question  turns 
upon  the  construction  of  the  fourth  and  last  purpose  of  the  trusty  which 
is  expressed  in  these  terms : — "  And,  fourthly^  I  direct  and  appoint  my 
^d  trustees  to  pay  over  the  residue  and  remainder  of  my  means  and 
^tate  generally  above  disponed,  or  the  prices  and  produce  thereof,  to  my 
brother,  Major  Archibald  Smith,  residing  in  Edinburgh,  and  the  said 
Mrs  Margaret  Smith  or  Heugh,  my  sister,  equally  betwixt  them,  share 
^<1  share  alike,  and  their  heirs  and  assignees  whomsoever,  with  all  the 
^gbta  and  securities  thereof  which  may  be  vested  in  my  trustees."  Lord 
Ordinary  Axdmillan  held^  that  by  this  clause  there  was  givea  an  ample 
power  of  sale,  which  was  equivalent  to  a  direction  to  sell  and  turn  the 
bcritage  into  moveable  property.  The  Court  adhered ;  holding,  that  from 
|be  itmcture  of  the  entire  deed,  a  sale  and  distribution  of  the  estate  was 
Intended,  and  accordingly  gave  judgment  in  favour  of  the  truster's  sister's 
^nuteee, 

TOL.  rr — ^wo.  XL.  april  1860.  c  c 
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Young  v.  Livingston. — March  13. 
Jurisdiction — Procesa — Company —  Citation. 
The  firm  of  Allan  Liyiugston  and  Son  cairj  on  business  as  brick  and 
tile   manufacturers  at   Portobello,    and  Rentonhall,  near  Haddington. 
George  Young,  smith  and  carter,  Haddington,  supplied  them  with  coal 
for  the  works  at  Rentonhall.     He  brings  action  against  them  for  the 
amount  of  his  account,  and  is  met  by  the  defence  that  the  Sheriff  of 
Haddiqgton  has  no  jurisdiction  over  them ;  the  defenders  pleading  that,    ' 
"  neither  of  the  defenders  having  any  residence  or  domicile  in  the  conntj 
of  Haddington,  they  are  not  subject  to  the  Sheriff's  jurisdiction  for  a 
•civil  debt."     The  defender  says  that  he  is  sole  partner  of  the  firm,  and 
only  lessee  of  the  brick- work,  and  that  his  father  is  not  a  partner ;  that 
there  is  no  company,  and  that  he  could  not  be  cited  at  the  office  of  the 
company  at  Rentonhall.     That  office  was  a  temporary  erection,  or  shed, 
as  the  defender  called  it ;  but  he  paid  his  workmen  there,  he  had  a  clerk  : 
there,  and  he  occasionally  went  out  and  transacted  business  at  the  place.  ^ 
He  had  no  house,  and  never  resided  at  the  place,  and  never  slept  ia 
Haddington,  but  always  returned  to  Portobello.     Both  the  Sherifis  sus- 
tained the  defence  of  want  of  jurisdiction.     The  Court  recalled  their 
judgments.    The  Lord  President  said  that  Allan  Livingston  and  Son  was 
a  company,  and  a  company  carrying  on  business  at  Rentonhall,  in  the 
county  of  Haddington,  where  they  had  a  brick  and  tile  work.     At  that 
place  they  had  an  office,  great  or  small.    The  pursuer  furnished  coal  for 
their  establishment  at  Rentonhall;   and  he  cites  the  company,  Allan  j 
Livingston  and  Son,  at  their  place  of  business,  where  they  pud  their 
workmen,  and  where  he  delivered  the  coal.     The  defender  pleads  that  he 
is  not  a  company ;  that  he  is  only  an  individual ;  and  that  hia  father,  old 
Livingston,  had  retired.     It  is  not  said  that  the  pursuer  knew  of  this. 
The  defender  had  taken  the  name  of  Allan  Livingston  and  Son.    That 
was  not  his  own  name.     It  was  his  own  name  and  something  else.    It 
was  the  name  of  a  company,  and  he  was  not  entitled  to  plead  Uie  reverse 
after  he  had  adopted  that  name. 

R.  N. — George  Qrexg  v.  J.  D.  Kirk  wood. — March  15. 
Process — Expenses. 
In  this  case,  the  parish  of  Edinburgh  had  sued  the  parishes  of  Goran 
and  Barony  to  be  relieved  of  the  maintenance  of  a  pauper  named  Allan. 
Afler  some  litigation,  the  parish  of  Govan  admitted  liability ;  whereupon 
Lord  Kinloch  found  that  parish  liable  in  full  expenses  to  the  parish  of 
Barony,  and  also  to  the  parish  of  Edinburgh,  from  a  certain  date.    Thi» 
interlocutor  was  reclaimed  against  by  the  parish  of  Govan,  which  main- 
tained that  the  parish  of  Edinburgh  should  be  found  liable  in  the  ex- 
penses incurred  by  Barony ;  and  also  by  the  parish  of  Edinburgh,  which 
maintained  that  either  Barony  or  Govan  should  pay  its  expenses  incurred 
previous  to  the  parish  of  Govan  being  called.     The  Court  refused  both 
reclaiming  notes,  and  found  Barony  entitled  to  additional  expenses. 
Inglis  v.  Douglas,  etc. — March  20. 
Western  Bank  Shareholders  v.  Directors. 
The  Court  found  that  there  was  a  want  of  specification  of  the  averment 
in  the  record  as  to  the  desperate  nature  of  the  debts  and  other  matters 
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said  (as  the  ground  of  misrepresentation)  to  be  known  to  the  defenders  r 
that  the  record  ought  to  be  withdrawn,  and  a  new  record  made  up, 
setting  forth  more  distinctly  the  grounds  of  action.  The  Lord  Presi- 
dent (taking  Inglis'  case  as  the  leading  case)  said,  that  there  were,  he 
thought,  the  elements  of  a  competent  claim  made  by  the  pursuer  against 
the  defenders,  or  some  of  them.  There  was  an  allegation  that  the 
defenders  put  forth  false  statements  in  regard  to  the  condition  of  the 
Bank,  knowing  them  to  be  false,  with  the  view  of  misleading  the  public, 
and  giving  a  fictitious  value  to  the  shares  in  the  market ;  that  they  did  so 
bj  means  of  reports  and  abstracts  in  which  they  represented  certain  sums 
ad  good  assets  of  the  company,  while,  in  truth,  they  were  bad  and  irre- 
coverable debts ;  and  that  they  declared  dividends  which  were  not  paid 
ont  of  the  profits,  but  out  of  the  remanent  capital  of  the  company.  He 
thought  that,  by  going  through  the  case  with  industry  and  care,  he  could 
tind  in  it  the  substance  or  germ  of  such  statements  and  allegations,  but 
it  was  not  without  some  industry  and  much  care  that  he  could  find  what 
was  the  real  essence  of  it.  No  doubt  this  had  arisen  very  much  in  con- 
sequence of  the  action  having  been  originally,  though  no  longer,  directed 
against  the  Western  Bank  and  its  liquidators,  and  containing  conclusions 
which  were  now  out  of  it.  But  in  regard  to  what  remained,  he  thought 
that  in  material  parts  of  the  record  there  was  a  want  of  that  specification 
Afld  of  that  information  to  the  opposite  party  which  was  necessary  to  the 
safe  conduct  of  a  trial  in  such  a  cause.  One  great  basis  of  the  misrepre^ 
sentation  was  stated  to  be  the  assumption  that  certain  balances  or  accounts 
were  good  assets  of  the  company,  when  truly  they  were  bad  and  irre- 
coverable debts.  Article  28  set  out  that  debts  of  that  description  were 
included  in  certain  accounts  named — ^in  the  Sundry  Debtor's  Account, 
L.350,501 ;  and  in  the  Protested  Bills  Account,  L.26,000,  etc.  The 
accounts  included  in  the  Protested  BiUs  Account  in  the  balance-sheet 
amounted  to  L.  123,000  ;  and  it  was  said  that  bad  and  irrecoverable  debts, 
to  the  amount  of  L.26,000  were  included  in  that  sum.  Now,  what  were 
the  accounts  which  were  desperate  and  irrecoverable  ?  How  could  the 
defenders  be  prepared  to  show  that  any  one  of  these  accounts  said  to 
have  been  desperate  and  irrecoverable  was  so  regarded  at  the  time? 
There  was  no  specification  there.  And  so  in  the  credit  accounts  L.368,000= 
were  said  to  have  been  bad  and  irrecoverable.  Now  the  credit  accounta 
amounted  to  L.1,844,000 ;  which  of  the  L.1,844,000  was  said  to  have 
been  deeperate  and  irrecoverable!  The  same  might  be  said  in  regard  to 
other  accounts.  It  appeared  to  him  that  the  pursuer  ought  to  have 
pointed  out  the  balances  and  debts  which  were  alleged  to  have  been  bad 
and  irrecoverable,  so  that  the  defender  might  meet  that  case.  Then  it 
was  said  throughout  the  record,  that  the  knowledge  was  in  the  defender 
and  in  a  Mr  John  Taylor ;  but  he  had  been  dropped  out  of  the  action  ; 
and  there  were  some  other  expressions  which  were  a  little  equivocal,  and 
which  ought  to  be  put  right.  Because  it  was  necessary  at  this  stage  to 
look  at  the  case,  to  see  how  it  could  be  tried  for  the  interest  of  the  pursuer 
and  defender.  It  was  most  important  that  the  purauer  should  not  be 
d^ved  of  his  rights  at  the  triid  by  reason  of  any  difiiculty  as  to  whether 
these  points  were  within  the  cause  or  not.  It  was  also  most  important 
to  the  defenders,  that  they  should  know  precisely  what  the  case  was  that 
they  were  to  go  to  trial  upon ;  and  it  would  be  very  unfortunate  if  the 
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case  went  to  trial  in  a  mass  of  confusion,  in  which  it  would  be  almoet 
impossible  to  explicate  the  merits  of  it  with  justice  to  the  party  who  was 
entitled  to  justice.  An  objection  was  taken  to  the  action  as  being  laid 
alternatively,  and  reference  was  made  to  the  judgment  in  the  Torbane- 
hill  case.  But  that  judgment  had  nothing  to  do  with  the  question.  He 
thought,  therefore,  that  this  case  stood  in  a  very  unsuitable  condition  for 
going  to  trial.  He  thought  that  there  were  in  the  action,  as  laid  in  tlie 
original  summons,  germs  of  a  case  upon  the  ground  of  misrepresentation; 
but  to  put  the  case  in  proper  shape,  it  would  be  necessary  that  the  record 
should  be  purified  in  some  form  or  other.  The  issues,  too,  would  require 
to  be  much  more  specific  than  those  which  had  been  given  in ;  and  he 
thought  the  party  must  schedule  his  damages.  The  other  Judges  sub- 
stantially concuired.  The  Court  agreed  to  give  expenses,  reserving  the 
question  of  amount  until  the  new  record  be  closed  and  considered. 

WEffTEBsR  Bank  Liquipatobb  v^  Atbshibe  Bank  Sharbholpsbs.— 

March  20. 

Joint  Stock  Campam^ — Registration, 

The  pursuers  seek  from  the  defenders  calls  for  L.125  on  405  shares. 
The  defenders  plead  m  Umitte — (1.)  That  the  Western  Bank  having 
stopped  business  in  November  1857,  could  not  be  competently  registered 
under  the  Joint-Stock  Companies  Aot,  which  passed  in  December  1857; 
and  (2.)  The  defenders  are  either  partners  of  the  Western  Bank,  or  they 
are  not.  If  they  are,  then  the  appointment  of  the  alleged  liquidators  is 
null,  the  defenders  not  having  been  called  to  the  meetings.  If  they  are 
not,  then  the  whole  conclusions  of  the  summons  are  inept,  and  the 
defenders  are  not  liable  for  the  calls.  Lord  Ordinary  Jerviswoode  re- 
pelled both  pleas,  and  to-day  the  Court  adhered,  repelling  them  only  in 
so  far  as  preliminary.  The  Lord  President  thought  the  Western  Bank 
eompetently  registered.  The  Acts  under  which  it  was  registered  were 
not  exclusively  winding-up  Acts,  but  a  company  could  be  regbtered  for 
the  express  purpose  of  winding  up.  A  company  is  entitled  to  register  at 
any  period  of  its  existence,  even  m  articulo  mortis.  (Laughter.)  It  is 
indeed  said  that  this  company  was  defunct ;  but  it  was  not  so,  it  was  only 
moribund^  or  in  a  state  of  suspended  animation,  or  asleep ;  it  might  have 
waked  up  again  at  any  time  and  gone  on.  The  dilemma  as  to  the  meet- 
ings was,  like  other  dilemmas,  somewhat  dangerous  to  those  who  use  it 
It  can  be  turned  both  ways.  In  so  for  as  preliminary,  he  was  for  repel- 
ling that  defence.  There  might  be  something  in  the  fact  that  the  defendera 
were  not  called  to  the  meetings,  as  showing  that  they  were  not  considered 
members.. 

MsLTiLUs  V.  Robertson.. 

Settlement — Process — Res  Judtcatce, 

In  this  case,  which  raised  an  important  question  in  the  law  of  settle- 
ment, the  Court  held^  that  a  small  debt  decree  concluding  for  paritk 
aliment  was  not  res  judicatcB  in  an  action  raised  two  yean  after,  about  the 
same  pauper,  by  the  same  parish,  against  the  same  ddender,  and  conclud- 
ing to  be  relieved  of  the  future  maintenance  of  the  pauper. 
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SECOND  DIVISION. 
Gordon  i».  Meldrxtm  Sistebs  and  Pratt. — Feb,  24. 
BUI  of  Exchange — Onerosity — Proof, 
This  was  an  action  at  the  instance  of  the  indorsee  of  two  bills  of  ex- 
cbnge  against  the  acceptors.  The  only  defence  was,  that  the  indorsee 
was  not  an  onerous  holder.  The  defenders,  for  the  purpose  of  instructing 
ton-ODerosity,  resorted  to  a  proof  by  writ,  and  the  Lord  Ordinary  found 
(bat  in  that  proof  they  had  failed.  In  consequence  of  that  jud^ent  a 
Kfereoce  was  made  to  the  oath  of  the  pursuer  in  general  terms ;  but  the 
abject-matter  of  the  reference  was  the  non-onerosity  of  the  bill  for 
L^%  lOs.  In  considering  the  oath,  the  Court  were  asked  to  consider 
aloDg  with  it  certain  writings,  as  to  which  the  pursuer  deponed  that  they 
ire  ail  genuine  and  authentic  documents,  and  were  really  what  they  bear 
to  be.  In  delivering  judgment,  the  Lord  Justice-Clerk  (with  whom 
Lords  Wood  and  Cowan  concurred)  observed — ^The  oath  has  proved  that 
tbtie  are  genuine  documents,  and  relate  to  the  matter  referred.  I  do  not 
koow  that  anything  results  from  that,  but  that  they  would  be  admissible 
ifl  erideuce,  if  we  were  in  a  proof  prout  de  jure ;  but  it  was  fixed  by  the 
iatdoculor  sustaining  the  reference  that  we  are  in  a  case  of  proof  by 
tiie  oath  of  party.  It  seems  to  me  to  be  an  insuperable  obstacle  to  giving 
fffeet  to  these  documents,  that  we  are  in  a  case  where  the  proof  is  limited 
to  what  IB  deponed  to  under  the  reference.  It  is  not  difficult  to  make 
writings  available  in  an  examination  on  reference  if  what  is  necessary  is 
done,  which  is  to  put  the  writings  into  the  hands  of  the  deponer,  and  to 
|>Qi  the  necessary  questions  in  reference  to  them,  the  answers  to  which 
tre  made  part  of  the  evidence.  AH  that  is  evidence  is  what  ^he  deponer 
ms  on  his  oath.  The  pursuer  had  sworn,  however,  that  the  pursuer, 
^ho  originally  obtainedjhe  bill  for  another  purpose,  was  afterwards  told 
to  retain  it  as  a  security  for  debt.  Now,  the  question  we  have  to 
decide  is,  has  the  pursuer  who  pleads  this  bill  given  value  for  it  in  any 
proper  sense  of  the  terms  ?  According  to  the  argument  of  the  defender, 
&  bill  would  never  be  onerous  which  was  granted  for  a  previous  advance. 
But  we  find  that  every  day  bills  are  transferred  in  security  of  previous 
Sfivances.  Such  seems  a  most  natural  use  of  a  bill,  and  there  are  in- 
^nces  of  it  every  day.  It  is  a  contract  of  pledge,  and  it  is  an  onerous 
(untract  of  pledge,  though  the  advance  was  made  some  time  before.  No 
<loubt  it  was  not  intended,  when  the  bill  was  put  into  Oordon's  hands, 
that  it  was  to  be  held  as  a  security  for  a  previous  advance.  But  a  bill 
na;  be  put  into  a  party's  hands  for  a  particular  purpose,  and  there  may 
te  engrafted  on  his  title  of  possession  a  different  purpose.  On  these 
grounds,  it  was  impossible  to  hold  that  the  oath  is  affirmative  of  the 
reference,  or  that  the  evidence  of  value  is  to  be  struck  out  of  it  as  ex- 
trinsic. Lord  Cowan  differed,  on  the  ground  that  the  existence  of  the 
^ebt  at  the  date  of  the  alleged  constitution  of  the  bill  as  a  security  was 
^  extrinsic  fact,  and  required  to  be  proved  aliunde. 

Ex  parte  Ubquhart,  Pet, — March  2. 

Appointment  of  Tutors  vnder  Exchequer  Act. 

This  was  a  petition  for  the  appointment  (as  tutor-dative  to  cert'»in 
papils)  of  a  gentleman  who,  as  the  nearest  agnate  of  the  pupils,  was  en- 
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titled  to  have  himself  served  tutor-at-law.  Counsel  were  heard  on  a 
former  occasion.  The  Lord  Justice- Clerk  remarked,  that  the  Court  was 
called  to  exercise  a  jurisdiction  transferred  to  them  from  the  Court  of 
Exchequer  by  the  19  and  20  Vict.  In  the  present  case  there  was  the 
peculiarity  that  the  party  who  was  proposed  as  tutor-dative  was  entitled 
to  be  served  tntor-at-Iaw.  On  inquiry  into  the  practice  of  the  Court  of 
Exchequi'r,  the  Court  had  found  no  authority  for  holding  such  an  ap- 
pointment to  be  incompetent ;  while  Stair,  Bankton,  and  others,  were  of 
opinion  that  it  was  competent.  Nor  was  it,  as  an  absolute  rule,  inex- 
pedient to  make  such  appointments.  On  the  other  hand,  they  would  not 
indicate  a  rule  to  the  effect  that  it  was  expedient  to  do  so ;  on  the  con- 
trary, the  Court  would,  in  ordinary  cases,  leave  the  tutor-at-law  to  make 
up  his  titles  by  service.  Circumstances,  however,  must  justify  the  pre- 
sent course.  Here  the  estate  was  small ;  the  expense  of  service  woald 
be  heavy ;  and  all  the  nearest  relatives  on  both  sides  consented.  The 
Court  therefore  granted  the  petition. 

OvET  r.  Smith. — Mcarck  3. 
Marine  Insurance — Collision. 
The  screw-steamer  "  Excelsior,"  of  which  the  pursuers  are  owners, 
while  on  her  way  to  Belfast,  and  being  at  the  time  sufficiently  manned, 
and  having  a  licensed  pilot  on  board,  came  into  collision  with  a  steam- 
ship called  the  "  Mail,'*  then  on  her  way  up  the  Mersey  to  Liverpool. 
In  consequence  of  the  collision,  the  *•  Excelsior"  cut  into  the  "  Mail"  on 
the  port-bow,  up  to  within  a  few  feet  of  the  fore-mast,  and  five  steerage 
passengers  on  board  the  ^^Mail"  were  killed,  and  live  other  passengers 
on  board  of  that  steamer  were  severely  injured.  In  consequence  of  the 
death  and  injury  of  these  passengers  respectively,  the  pursuers  became 
liable  to  pay,  and  have  paid,  a  sum  of  L.994,  15s.  5d.  The  pursuers 
demand  from  the  underwriters  repayment  of  the  sums  so  paid,  to  the 
extent  falling  on  them  respectively  under  the  different  policies.  The 
policy  under  which  the  claim  is  made  runs  in  the  usual  terms  as  a  policy 
of  insurance.  And  on  the  margin  of  the  policy  the  following  clause  has 
been  added : — ^'  And  we  further  covenant  and  agree,  that  in  case  the 
said  ship  shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  assured  shall,  in  consequence  thereof,  become  liable  to  pay,  and 
shall  pay,  any  sums  not  exceeding  the  value  of  the  said  ship  or  vessel, 
*  Excelsior'  (s.s.),  and  her  freight,  by  or  in  pursuance  of  the  judgment  of 
any  court  of  law  or  equity,  or  by  or  in  pursuance  of  any  award  made 
upon  any  reference  entered  into  by  the  assured  without  previous  con- 
currence, we  shall  and  will  severally  bear  and  pay  such  proportion  of 
three-fourth  parts  of  the  sums  so  paid  as  aforesaid,  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  said  ship  or  vessel  *  Excebior/ 
and  her  freight."  The  defender  does  not  dispute  his  liability  to  make 
good,  under  this  clause,  any  damage  that  might  be  done  by  the  collbion 
to  the  hull  or  the  machinery  of  the  '^Mail^"  but  he  maintains  that  the 
clause  does  not  infer  repayment  of  sums  paid  as  damages  for  loss  of  life 
or  bodily  injury  occurring  to  passengers  on  board  that  vesseL  The 
Court,  altering  the  interiocutor  of  Lord  Kinloch,  held  that  the  pursuer? 
were  entitled  to  recover  under  the  special  clause.  The  Lord  Justice- 
Clerk  observed,  that  the  Court  were  ciUled,  for  the  first  time,  to  construe 
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the  terms  of  an  obligation  of  considerable  importance  in  practice.     The 
•Jause  was  very  general  and  comprehensive.     The  case  it  referred  to  was 
I  collision  wiUi  another  ship ;  and  when,  in  consequence  thereof,  the 
swoen  of  the  ship  insured  had  to  pay  any  sums — it  was  not  specified  to 
vhom,  on  what  loss,  or  on  what  view  of  liability — the  only  restriction 
was,  that  it  must  be  a  payment  which  the  owners  became  liable  to  pay 
in  consequence  of  the  collision.     If  the  owners  were  thus  to  become 
Sable,  the  obligation  of  the  underwriters  was  just  to  relieve  them  of  the 
film  paid.     Did  the  sum  paid  by  the  owners  in  the  present  case  fall  under 
this  clause  ?     He  could  see  no  ambiguity  nor  room  for  construction  of 
the  clause  which  might  have  allowed  the  Court  to  consider  which  inter- 
pretation was  most  agreeable  to  the  general  tenor  of  a  policy  of  marine 
msunmce.     This  clause  could  not  bear  two  meanings ;  still,  it  was  rea- 
•onable  to  consider  what  the  nature  of  the  policy  was.     It  was  one  on 
Ihe  ship,  but  not  on  the  cargo  or  freight.     If  the  Lord  Ordinary's  view 
were  correct,  the  owners  would  have  no  claim  for  damages  paid  by  them 
b  eooseqaence  of  injury  done  to  the  cargo  of  the  vessel  run  into.     But 
this  was  dearly  not  contemplated-— the  damages  extended  to  the  contents 
o^the  ship  as  weU  as  to  the  ship  itself.     This  was  not  an  indirect  assur- 
uce  of  the  ship  run  down,  but  a  guarantee  of  relief  from  claims  to  be 
Bade  against  the  owners  of  the  ship  insured.     To  refuse  the  owners  of 
the  ^  Excelsior"  relief  from  claims  so  made  upon  them,  would  simply  be 
to  contradict  the  express  words  of  tliis  *'  collision  clause." 

CoLQUHOUN  V.  Wilson's  Tbustees. — March  6. 
Proper^ — Fea-CorUract—Rd  Interventus, 

Sir  James  Colquhoun  brings  this  action  of  declarator  to  have  it  found 
tbat  a  valid  agreement  was  entered  into  between  him  and  John  Wilson 
of  Dandyvan,  by  which  the  latter  bound  himself  to  feu  fifty  acres  of  the 
lands  of  Ardenconnell,  and  to  pay  a  certain  sum  for  the  mansion-houses, 
oices,  etc. ;  as  also,  that  an  agreement  was  entered  into  to  feu  an  addi- 
tional space  of  twelve  adjoining  acres,  and  that  the  feu-contract  to  be 
entered  into  should  contain  the  clauses  and  conditions  usually  inserted  in 
Vqb  fea-rights  granted  by  the  pursuer.     The  Court  found  that  a  valid  and 
binding  agreement  had  been  entered  into.     They  held  that  the  writings 
pn}daced — an  offer  and  conditional  acceptance — constituted  a  contract, 
Qo  doubt  conditional  and  incomplete,  but  which  might  be  made  complete 
«*  interventu.     Direct  parole  evidence  that  the  offerer  had  agreed  to  the 
conditions  of  acceptance,  or  that  the  acceptor  waived  these  conditions, 
woold  be  incompetent ;  but  it  was  a  well-known  principle  of  law,  that 
SQch  a  conditional  acceptance  might  be  made  pure,  and  such  an  incom- 
plete contract  might  be  made  binding,  by  ret  inierveniia.     If  the  ret  inter- 
^'^'^  were  ascribable  to  anything  else,  it  would  not  validate  the  contract. 
Sere,  however,  what  Wilson  had  done — making  roads,  pulling  down 
^&Us,  etc — was  unintelligible,  except  on  the  footing  that  he  understood 
he  had  acquired  the  full  rights  of  a  proprietor,  while  Sir  James  Col- 
qohoun's  acquiescence  was  irreconcileable  with  any  other  supposition 
^  that  he  believed  he  had  finally  parted  with  the  property.     By  that 
^nUerverUus  the  contract,  originally  conditional  and  incomplete,  became 
uQconditional  and  complete. 
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Inspector  of  Poor  of  Rothes  v.  Inspector  of  Abbrloue. 

Poor — Settlement — Pariah  of  Birth. 

A.  S.  resided,  with  his  wife  and  family,  io  the  parish  of  Aberlour  for 
fear  years  previous  to  Whitsunday  1853,  when  he  entered  the  service  of 
a  farmer  in  the  adjoining  parish  of  Inveravon,  where  he  remained  til 
accidentally  killed,  on  29th  March  1854.  During  this  latter  period  he 
had  no  right  to  ahsent  himself;  hut,  with  the  leave  of  his  employer,  he 
passed  the  Saturday  nights  and  alternate  Sundays  with  his  wife  and 
family,  for  whom  he  had  taken  a  house  in  Aberlour.  Hia  widow  n> 
mained  in  this  house  for  some  time  after  his  death,  till  Whitsunday  1854, 
On  the  9th  September,  she  applied  for  and  received  relief  in  the  parish 
of  Enockando.  The  inspector  of  that  parish  raised  action  for  reiki 
against  the  inspector  of  the  parish  of  Rothes,  where  Simpson  was  bom, 
and  of  Aberlour.  The  Court  adhered  to  the  Lord  Ordinary's  interlocator, 
and  held  that  the  parish  of  birth  was  liable,  on  the  ground  that  they  coald 
deal  only  with  the  &ct  of  personal  presence  as  a  resident  within  the  parbh. 
Nothing  else  under  the  statute  was  sufficient  to  fix  liability  on  any  parish. 
The  pauper  was  not  resident  at  Aberlour  at  his  death,  nor  for  ten  mootb 
previous  to  that  event.  His  previous  residence  in  that  parish  had  only 
continued  for  four  years  $  he  had,  therefore,  no  residential  settlement  in 
Aberlour.  Whether,  if  his  continuoas  residence  had  extended  to  the 
time  of  his  death,  it  would  have  been  possible  for  his  widow  to  eke  out 
the  remaining  two  months  necessary  for  the  acquiring  of  a  residential 
settlement  by  her  own  residence,  after  her  husband's  death,  was  a  ques* 
tion  which  £d  not  necessarily  arise  in  this  case.  The  Court  would  not, 
however,  ^ve  any  countenance  to  the  notion  that  that  sort  of  combina- 
tion was  sufficient  to  establish  a  settlement  under  section  76  of  t}ie 
statute. 

Bain  v.  Bain. — March  16. 
Parent  and  Child^^AUmetU* 

The  pursuer  is  the  daughter  of  the  defender,  who  is  a  farmer^  factor, 
and  ironmonger  in  Thurso.  Afler  his  second  marriage,  the  pursuer 
not  agreeing  with  her  stepmother,  the  defender  gave  a  furnished  room 
adjoining  his  house,  and  five  shillings  a- week,  but  forbade  her  to  have 
any  communication  with  his  family.  Finding,  as  she  states,  such  a  state 
of  things  unbearable,  she  came  to  Edinburgh,  and  now  seeks  a  larger 
aliment  than  five  shillings,  which  the  father  refiised  to  give.  After  hear- 
ing counsel,  the  Court  refused  to  interfere  between  parent  and  child ; 
holding  that  all  the  parent  was  legally  bound  to  do  was  to  preserve  the 
child  against  want,  and  that  anything  further  was  a  matter  between  God 
and  the  fiather's  conscience^  The  pursuer  did  not  aver  that  5s.  a-week, 
with  a  furnished  room,  was  insufficient  for  her  maintenance  in  Thurso; 
and  she  did  not  aver  that  she  was  unable  to  do  anything  to  support  her- 
self. The  case  was  a  painful  one,  but  the  feeling  of  the  Court  mast  not 
sway  their  judgment. 

Liquidators  of  Westbbn  Bank  v.  Dibegtobs. — March  20. 
Appeal — Judicial  Discretion. 
In  this  case  the  defenders  asked  for  leave  to  appeal  to  the  House  of 
Lords  on  various  points  which  have  been  decided  on  the  preliminarj 
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defences.  The  Lord  Justice-Clerk  was  of  opinion  that  the  petition  for 
leaTe  to  appeal  at  this  stage  oaght  to  be  refused.  The  object  of  the  Act 
48  George  UI.  was  to  remove  an  intolerable  evil — the  practice  of 
appealing  to  the  House  of  Lords  against  every  interlocutory  judgment. 
It  fixed  that,  as  a  general  rule,  it  was  not  competent  to  appeal  against 
sach  judgments,  unless — Ist,  there  was  a  difference  of  opinion  in  the 
Court;  or,  2d,  when  the  express  leave  of  the  Court  was  obtained  to 
appeal.  It  was  not  to  be  supposed  that  the  Court,  as  a  general  rule, 
oDgfat  to  grant  such  petitions ;  to  do  so  would  be  to  defeat  the  object 
of  the  statute.  The  magnitude  of  the  case  was  not  a  sufficient  ground 
for  granting  leave  to  appeal ;  for  it  was  rather  a  ground  for  all  reason- 
able despatch.  Both  parties  had  an  interest  in  despatch :  any  interest 
b  delay  was  not  legitimate;  and  without  going  very  far,  it  might  be 
almost  assumed  that  the  defenders'  counsel  were  never  confident  in  the 
oltimate  success  of  these  dilatory  defences.  It  was  necessary  to  guard 
the  pursuers — ^ay,  and  the  defenders,  if  they  knew  their  true  interests 
—against  the  evils  of  delay.  He  had  no  hesitation  in  refusing  to  hang 
up  this  case  for  an  indefinite  time.  The  Court  accordingly  refused  the 
petition. 

Taylor  v.  Jarves. — March  20. 
Interim  Extract— Stat  13  and  14  Vict,  cap.  36,  sec.  28. 

A  decemiture  for  the  expenses  of  trial  of  a  point  in  this  case  having 
been  pronounced,  the  pursuers  moved  the  Lord  Ordinary  (Eanloch)  to 
grant  warrant  for  interim  extract  of  the  decree.  His  Lordship  reported 
the  case  to  the  Judges  of  the  Second  Division.  As  the  point  is  of  con- 
siderable importance  in  practice,  we  insert  his  Lordship's  note,  which 
embodies  the  grounds  of  the  ultimate  decision  of  the  Second  Division. 
Oar  report,  to  which  his  Lordship  makes  reference,  is,  we  believe,  a  correct 
statement  of  the  actual  decision  of  the  First  Division  on  this  point ; 
though,  of  course,  we  are  unable  to  surmise  whether  their  Lordships  in- 
tend^ that  decision  to  form  a  precedent  for  future  cases. 

Note. — ^The  Lord  Ordinary,  by  his  interlocutor  of  10th  March  current, 
decerned,  in  this  case,  in  favour  of  Messrs  Taylor  and  Son  for  a  sum  of 
L.265,  36.  of  expenses.  The  process  not  being  then  at  an  end,  this  was 
an  interim  decree. 

Messrs  Taylor  and  Son  having  moved  the  Lord  Ordinary  to  grant 
warrant  to  this  decreet  ad  interim, 

It  appeared  to  the  Lord  Ordinary  that  this  motion  was  rendered  un* 
oecessaiy  by  the  28th  section  of  the  Act  13  and  14  Victoria,  cap.  36. 
The  rubric  to  this  section  is — "  Interim  decrees  to  be  extractable  with- 
out special  allowance,'*  and  the  section  runs  as  follows : — ^'  And  be  it 
enacted  that  every  act  and  warrant  and  decree  granted,  or  to  be  granted, 
during  the  dependence  of  a  process  before  the  Court  of  Session,  and 
which,  according  to  the  present  practice,  might  be  extracted  ad  interim, 
if  special  allowance  to  that  effect  were  granted  by  the  Lord  Ordinary  or 
the  Court,  shall  be  extractable  ad  interim,  without  the  necessity  of  such 
special  allowance,  unless  the  Lord  Ordinary  or  the  Court  shall  otherwise 
direct." 

It  is  known  to  the  Lord  Ordinary  that  this  enactment  has,  ever  since 
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the  date  of  the  Act,  been  considered  in  practice  to  make  all  interim 
decrees  extractable  withoat  a  special  allowance  of  extract.  And,  on 
any  sound  constraction  of  the  words  of  the  Act,  the  Lord  Ordinary  con- 
ceives this  to  have  been  its  true  intention.  The  Act,  in  referring  to 
"  every  act  and  warrant  and  decree,"  comprehends,  as  the  Lord  Ordinarj 
conceives,  two  separate  things  weU  known  in  the  practice  of  the  Coart 
as  distinguishable — viz.,  1st,  An  act  and  warrant ;  2d.  A  decree— the 
latter  being  the  ordinary  decree  for  payment  or  performance. 

But  the  Lord  Ordinary  has  been  informed  that  the  extractor  of  Court 
has  recently  stirred  a  doubt  in  this  matter,  and  will  not  extract  the  de- 
cree in  question  without  a  special  warrant  from  the  Lord  Ordinary.  And 
it  b  said  that  their  Lordships  of  the  First  Division  gave  recently  such  t 
special  warrant  in  a  similar  case.  A  memorandum  is  said  to  have  been 
presented  in  that  case  by  the  extractor  to  the  Lord  President  of  the 
Division,  the  benefit  of  which  has  been  communicated  to  the  public,  bj 
its  being  printed  in  the  Journal  of  Jurisprudence^  No.  38,  p.  101. 

If  the  Lord  Ordinary  had  thought  that  their  Lordships  of  the  Fint 
Division  had  intended  to  lay  down  a  rule  to  regulate  all  future  cases,  he 
would  have  considered  it  his  duty  to  follow  the  rule,  without  the  slightest 
demur.  But  he  has  reason  to  believe  that  such  was  not  their  intention, 
and  he  therefore  reports  the  point,  that  both  he  and  the  profession  maj 
receive  authoritative  guidance. 

It  is  right  he  should  state  that  he  is  by  no  means  satisfied  with  the 
views  expressed  recently  by  the  extractor.  He  thinks  the  statute  did 
not  point  at  the  peculiarity  of  an  act  and  warrant,  as  distinguished  from 
an  ordinary  decree.  And  the  acts  and  warrants  referred  to  by  the  ex- 
tractor are  so  little  within  the  purview  of  the  clause,  that  to  no  small 
extent  they  are  ^naZ  judgments,  with  which  the  clause  did  not  intend  to 
deal.  What  the  statute  pointed  at  was  the  mterim  character  of  the 
judgment,  whether  act  and  warrant  or  decree;  and  what  it  intended^ 
according  to  the  Lord  Ordinary's  view,  was  to  save  the  necessity  of 
formally  authorizing  extract  of  a  decree  which  the  very  act  of  pronounc- 
ing it  (and  not  merely  issuing  findings)  implied  that  the  Court  intended 
to  be  carried  into  effect.  When  the  Legislature  dispensed  with  a 
formal  allowance  of  extract,  they  placed  matters  in  aU  respects  as  if  the 
formal  allowance  had  been  granted ;  and  aU  the  regulations  as  to  the 
custody  of  the  process,  and  the  like,  applied  exactly  as  in  the  old  case  of 
an  interim  decree,  with  special  warrant  for  extract.  It  costs,  of  course, 
very  little  trouble  to  give  the  formal  allowance ;  but  if  the  statute  in- 
tended to  dispense  with  such  formal  allowance,  it  appears  to  the  Lord 
Ordinary  that  to  restore  it  would  be  simply  frustrating  the  statute;  and 
to  do  so  might  cast  an  awkward  doubt  over  whatever  decrees  have,  since 
the  date  of  the  statute,  been  extracted  without  a  special  warrant. 

(Initialed)        W.  P. 

The  Court  to-day  refused  the  motion  as  unnecessary. 
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OUTER  HOUSE. 
March  2. — ^LoRD  Jerviswoode. 
Hunter  v.  Linton. 
Cujmdo  Penalty. 
This  was  a  suspension  of  a  conviction  ander  the  Forbes  Mackenzie 
Aet^  in  which  yarioos  objections  were  nrged  against  the  regularity  of  the 
proceedings  complained  of.     To  one  of  these  it  appears  that  the  Lord 
Ordioarj  has  given  effect ;  the  objection  being  rested  on  the  ground  that 
tile  complaiQer  was  charged  with  two  separate  offences,  for  which  distinct 
penalties  are  provided  by  statute ;  and  that,  while  he  was  found  guilty  of 
two  offences  charged  agamst  him,  he  was  found  liable  in  one  cumulo 
penalty.     The  sentence  was  vindicated,  on  the  part  of  the  respondent,  on 
the  ground  that  the  penalty  thus  inflicted  was  less  than  the  amount  which 
it  was  within  the  powers  of  the  judge  who  imposed  it  to  inflict  for  either 
qC  the  offences,  taken  singly,  of  which  the  complainer  was  found  guilty, 
i&d  that  the  complainer  had  thus  no  legitimate,  or  at  least  no  reason- 
able ground,  of  objection.     The  following  extract  from  his  Lordship's 
wt*will  explain  the  grounds  of  the  decision: — "It  appears  to  the  Lord 
ftdinary  that  the  question  which  he  has  here  to  determine  is,  whether 
or  not  it  was  within  the  powers  conferred  by  the  statutes  under  which 
aiooe  the  penalty  could  be  imposed  at  all,  to  do  this  in  the  mode  here 
tdopted.     The  Lord  Ordinary  thmks  not,  for  the  simple  reason,  that  the 
statute,  which,  being  of  a  penal  character,  is  liable  to  a  strict  interpreta- 
tion, confers  no  such  power,  and  that,  looking  to  the  terms  of  the  14th 
Bfid  15th  sections  of  the  Act  of  the  16  and  17  Yict.,  cap.  67,  under 
vhlcfa  the  compUiint  in  this  case  proceeded,  the  penalties  thereby  enacted 
^  separate  penalties,  and  cannot  be  accumulated  or  thrown  into  one, 
^  is  here  done.    Not  only  are  these  penalties  different  in  amount,  but 
the  terms  and  conditions  of  the  imprisonment,  which  may  be  awarded  on 
iaHore  to  pay  the  penalties,  are  also  different  in  important  particulars. 
I'roe,  no  sentence  of  imprisonment  has  yet  been  pronounced  or  applied 
for  in  this  case ;  but  in  the  question  of  construction  of  the  Act,  and  of 
tlie  powers  conferred  by  it,  it  is  important  to  see  how  far  the  Legislature 
^u  dealt  with  the  offencte  in  the  two  sections,  as  the  same,  or  as  different 
offences.    The  Lord  Ordinary  thinks  it  obvious  that,  in  the  present  case, 
the  two  offences  charged  are  distinct ;  that  separate  penalties  are  attached 
^0  each ;  imd  that,  when  the  judge  convicted  of  both  offences,  and  resolved 
to  award  a  puaishment  for  both,  he  ought  to  have  separated  the  penalties, 
so  that  it  might  have  appeared,  on  the  face  of  the  conviction,  whether  or 
itot  the  proportion  of  penalty,  applicable  to  each  offence,  was  in  accord- 
<uice  wi^  the  provisions  of  the  statutes." 

M'Arthur  v.  Ldtton. 
Conviction — Bes  judiccUcB. 
h  this  case,  which  was  a  conviction  for  selling  spirits  without  a  license, 
^  defence  set  up  was,  that  the  seller  was  the  master  of  a  <'  dub,"  and  that 
^Hquor  was  supplied  to  the  members  of  that  establishment.  The  sus- 
P^der  also  plead^  that  this  defence  had  been  sustained  in  a  previous 
prosecution  before  a  different  judge.  The  Lord  Ordinary  passed  the  note 
^  Bospension  on  the  same  grounds  as  in  Hunter's  case.    From  the  sub- 
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joined  portion  of  his  note,  however,  it  will  be  seen  that  he  is  of  opioioo 
that  the  special  grounds  of  complaint, — viz.,  that  Sheriff  Hallard  had 
decided  the  question  already,  and  that,  therefore,  the  complainer  could 
not  be  tried  again, — were  not  valid  reasons  for  suspension : — "  The  pecu- 
liarity in  the  present  case  arises  under  the  second  and  third  pleas,  the 
hitter  of  which  was  pressed  strongly  in  argument  on  behalf  of  the  sus- 
pender. The  Lord  Ordinary  listened  to  the  argument  with  the  respect 
due  to  the  manner  in  which  it  was  brought  under  his  consideration,  but 
he  has  been  altogether  unable  to  give  effect  to  it.  As  regards  the  second 
plea,  it  appears  to  him  not  to  be  relevant  as  stated.  As  regards  the 
third,  he  desiderates  facts  on  which  the  plea  is  founded.  How  cau  it 
be  said  that  the  judge  who  tried  the  case,  to  which  the  present  suspensioa 
relates,  overturned  and  reversed  the  judgment  of  the  Sheriff,  which  wii' 
pronounced  in  another  case  ?  That  judgment  standsimtouched.  It  mar' 
be  that  the  magistrate  who  decided  the  case  now  in  question  may  hare 
taken  a  different  view  of  the  law  from  that  entertained  by  a  preceding 
judge ;  but  where  the  offences  charged  were  new  offences  (of  precisely  the 
same  character  no  doubt),  and  were  proved  by  evidence  applicable  to 
these  new  offences,  can  it  be  said  that  the  judge  was  bound  by  the 
decision  of  a  preceding  judge  in  a  case,  of  the  evidence  adduced  in  whidi 
there  was  no  competent  record?  Further,  if  there  had  been  such  a 
record,  was  the  judge  to  surrender  his  own  judgment  and  pronounce  what ' 
he,  acting  under  the  sanction  of  the  oath  of  office,  might,  in  his  con- 
science, consider  to  be  an  unjust  judgment  on  the  evidence  adduced* 
Quamodo  constat^  that,  if  Mr  Hallard  had  sat  as  judge  in  the  present  case, 
he  would  have  acquitted  the  complainer.  And  shall  the  magistrate's  judg- 
ment be  suspended  because  he  has  exercised  a  discretion  which  could  not 
have  been  denied  to  Mr  Hallard,  from  whose  judgment  he  is  accused  of 
dissenting  ?  The  Lord  Ordinary  has  been  unable  to  satisfy  himself  of  the 
Talidity  of  this  ground  of  suspension ;  as  to  which  he  has  thus  given  ex- 
pression to  his  general  views  for  the  information  of  the  parties,  althongh, 
as  he  passes  the  note  on  a  separate  ground,  it  might  have  been  unneces- 
sary that  he  should  enter  into  it." 
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Matihews  and  Rodden  v.  Linton. — Feb.  27. 

The  two  suspenders  had,  in  the  Edinburgh  Police  Court,  been  foand 
guilty  of  a  breach  of  the  public  peace  in  a  private  house,  and  had  been 
sentenced  to  sixty  days'  imprisonment,  while  two  who  were  tried  with 
them  were  subjected  to  a  lighter  sentence,  the  prosecutor,  after  convic- 
tion, and  not  on  oath,  having  made  certain  statements  prejudicial  to  their 
character.  The  suspender  maintained  that  in  a  private  house  there  could 
be  no  breach  of  the  public  peace,  or  every  one  who  had  a  dancing  party 
and  music,  which  disturbed  all  the  neighbours,  would  be  liable  to  be 
convicted,  however  respectable.  The  Court  repelled  the  reasons  of  sus- 
pension, holding  that  there  was  a  relevant  charge  of  a  breach  of  the  peace^ 
and  that  there  could  be  a  breach  of  the  public  peace  in  a  private  boose, 
and  that  there  was  no  relevant  allegation  of  oppression ;  Lord  ArdmillsD) 
however,  expressing  his  disapproval  of  public  prosecutors  in  the  Police 
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Cburt,  after  conTiction,  giving  evidence  and  opinion  of  character  either 
Id  answer  to  qaestions  from  the  bench  or  voluntarily. 

Jackson  v.  Linton. — Feb.  27. 

Attempt  to  Steal, 

James  Jackson,  ^'  ill-used  pickpocket"  and  tailor,  seeks  to  suspend  a 

sentence  of  Bailie  T.  Russell  of  Edinburgh,  on  a  complaint  which  charged 

the  suspender  with  attempting  to  pick  pockets.     It  was  stated  that  he 

vas  not  apprehended  on  any  charge  at  all,  that  the  policeman  who  had 

^prehended  him  fainted  on  his  way  to  the  Police  Office,  and  that  he 

ought  have  escaped  had  he  chosen,  but  that  he  remained  beside  the 

police  officer  till  he  recovered.     For  the  suspender  it  was  argued,  that  it 

bad  been  decided  in  the  High  Court,  in  the  case  of  Walter  Duthie  Ure, 

February  15,  1858,  that  attempt  to  steal  is  not  a  crime  known  to  the  law. 

Id  the  present  case  there  was  no  description  of  what  is  meant  by  attempt 

to  pick  pockets,  nor  was  it  said  whose  pockets  were  attempted  to  be 

fkked,  an  indefiniteness  which  was  unusual,  if  not  unprecedented.     The 

liffd  Justice-Clerk  had  had  considerable  difficulty,  as  the  complaint  had 

bee&  dealt  with  as  a  libel  on  both  sides  of  the  bar.     But  in  the  Edinburgh 

Police  Act  it  is  not  necessary  to  lay  a  complaint  in  the  form  of  a  proper 

HbeL    He  was  of  opinion  that  it  is  sufficient  as  a  police  offisnce  to  charge 

a  prisoner  with  attempting  to  pick  pockets  at  a  particular  time  and  place. 

if  to  the  criminality  of  it  he  had  no  doubt,  and  never  had.     IS  nothing 

^  it  was  a  plain  breach  of  the  peace,  and  a  breach  of  the  peace  with 

utelonious  intent.     Lord  Cowan  observed,  that  the  case  of  Ure  remained 

intact,  as  it  only  decided  that  such  cases  were  not  cognizable  in  this 

Court. 

BiRBELL  ».  Jones. — Feib,  27. 

Authenticating  of  Sentence. 

This  attempted  suspension  of  the  Annan  Justices  having  been  disposed 

of  an&voorably  to  the  suspender,  except  as  to  the  one  point,  whether 

one  of  four  Justices  can  sign  as  preses  for  the  others  by  writing  J.P.P. 

^^  his  name,  the  judgment  of  the  Court  was  now  delivered  by  Lord 

ArdmiUan,  who  said  he  should  be  sorry  if  their  judgment  should  disturb 

the  general  practice  of  the  preses  of  the  Justice  of  Peace  Court  signing 

for  all  who  are  present.     But  in  this  case  the  procedure  was  entirely 

<^tatQtory.     The  conviction  stands  alone,  and  is  the  sole  record  of  pro- 

<^Tire.    There  is  no  interlocutor,  no  sentence,  and  no  extract,  nothing 

but  this  conviction.     And  the  form  of  what  it  ought  to  be  is  to  be  found 

in  the  9th  section  of  the  statute  (the  Day-poaching  Act)  inserted  in  the 

bodj  of  the  section,  and  not  as  a  schedule.     The  plain  meaning  of  that 

section  is  that  the  accused  is  to  be  convicted  by  two  Justices,  not  by 

^jbody  calling  himself  preses,  but  by  two  Justices,  both  of  whom  must 

concur,  and  he  was  of  opinion  that  their  concurrence  must  plainly  ap- 

pcv,  and  that  it  could  be  proved  only  by  the  signature  of  both  Justices. 

^W  was  all  the  more  necessaiy  when  a  conviction  of  this  kind  could  be 

signed,  as  this  conviction  was  signed  ex  intervaUo  by  a  Justice  out  of 

OoQTt,  and  outwith  the  presence  of  the  other  Justices  sitting  at  his  own 

^le.    The  signature  of  both  Justices  was  the  best  and  only  evidence  of 

coDcorrence  of  both.     Lord  Neaves  and  the  Lord  Justice-Clerk  con- 

currecL    Conviction  quashed. 
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APPEAL  IN  THE  HOUSE  OF  LORDa' 

Patrick  Davidson  et  aL,  Trs.,  Appellants;  v.  the  Rev.  George  Tulloch  et  d., 

ExTS.,  Respondents. 

{February  21,  23,  and  24.) 

ThiB  was  an  appeal  from  the  Second  Division  of  the  Court  of  Session,  b 
1828  a  new  contract  of  the  Banking  Company  in  Aberdeen  was  executed,  and 
it  provided  as  to  the  nature  of  the  business  to  be  transacted,  and  the  meetings 
to  be  held.  The  late  Mr  Duncan  Davidson,  advocate  in  Aberdeen,  was  for  some 
time  governor,  and  was  director  from  1813  to  1828.  At  the  final  genenl 
meeting  of  partners  held  in  1827,  the  directors  submitted  a  statement  of  the 
position  of 'the  bank,  in  which  they  represented  each  share  of  L.500  to  be  then 
worth  the  sum  of  L.700,  and  a  dividend  at  the  rate  of  6  per  cent,  as  out  of  free 
net  profits  for  the  then  past  year  was  declared  and  paid  upon  each  L.500  share. 
Mr  Davidson  was  professionally  employed  by  the  bank  in  1828  to  prepare  the 
new  contract,  and  he  acted  continuously  as  a  leading  director  during  the  whole 

C'od  of  its  endurance  hom  1828  to  1849.  The  managing  committee  included, 
des  Mr  Davidson,  Messrs  Alexander  Pirie,  Alexander  Bannerman,  and 
William  Read,  all  copartners  of  the  firm  of  Milne,  Cruden,  and  Co.,  and  Mr 
John  Garioch  of  Heathcot,  and  Mr  Harry  Lumsden,  advocate,  Aberdeen.  It 
was  now  alleged  that  Mr  Davidson,  being  related  to  Mr  Pirie,  and  intimately 
associated  with  others,  fraudulently  and  illegally,  in  his  actings  as  a  director  of 
the  said  bank,  promoted  the  private  interest  and  objects  of  himself  and  his 
friends  and  connections,  to  the  loss,  injury,  and  damage  of  the  company.  This 
he  did  during  the  period  from  1828  to  1839,  in  concurrence  with  the  other  di- 
rectors, by  making  or  allowing  to  be  made  advances  to  a  very  large  extent  out 
of  the  funds  of  the  bank  to  William  Pirie  and  others,  without  any  security  being 
given  therefor,  and  at  a  time  when  he  and  the  said  other  directors  knew  them 
to  be  unable  to  meet  large  debts  ahneady  due  by  them  to  the  bank,  and  were  well 
aware,  or  had  sufficient  reason  to  believe,  that  the  pecuniary  circumstances  of 
the  pi^es  were  such  that  the  advances  so  made  would  not  be  recovered.  More- 
over, that  Mr  Davidson  and  the  other  directors  not  only  knowingly  and  wilfully 
concealed  from  the  ^lareholders  all  knowledge  of  the  large  amount  of  the  debts 
incurred,  and  of  the  unsecured  advances  made,  but  also  falsely  and  mala  fide 
misrepresented  to  them  vear  after  year  the  state  of  the  bank's  affairs.  Thai 
owing  to  the  advances  to  the  individuals  mentioned,  amounting  in  the  aggregate 
to  L.621,727,  lis.  2d.,  a  sum  of  L.357,924  was  irrecoverable,  though  the  loss 
was  wilfuUy  and  designedly  concealed  from  the  knowledge  of  the  ahareholders. 
Such  loss  was  much  larger  than  the  subscribed  capital  of  the  bank.  That  dnnng 
all  this  time  the  directors  presented  to  the  shareholders,  at  their  annual  general 
meetings,  reports  of  the  most  flattering  character,  falsely  representing  the  bank 
as  in  the  most  prosperous  circumstances,  and  as  having  reali2ed  liSge  profits 
annually ;  and  they  recommended  the  payment  of  dividends  as  out  of  realized 

E^ts,  at  the  rate  of  6  and  7  per  cent.  Relying  on  these  reports,  which  were 
ly  circulated,  the  late  Dr  John  Tulloch,  Professor  of  Mathematics  in  King's 
ge,  Aberdeen,  was  induced  in  1836  to  purchase,  and  did  purchase,  ten  shares 
of  L.lOO,  at  the  xxrice  of  L.1910,  being  the  then  current  market  price.  ThatDr 
Tulloch  was  then  totally  ignorant  of  the  real  state  of  the  bank,  and  had  no 
means  of  becoming  aware  of  its  circumstances  except  from  the  directors'  reports, 
which  he  read  and  believed  to  be  true ;  whereas  his  representatives  now  allege 
they  were  totally  false  and  fraudulent,  for  no  profits  had  been  realized  at  aB. 

J  Before  Lord  Chancellor  Campbell,  Lords  Brougham,  Cranworth,  and  Wena- 
leydale. 
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Dnriiig  the  yean  subBequent  to  1834,  reports  of  the  most  flattering  deficription 
were  made,  declaring  oividendfi  from  7  to  7^  per  cent.,  in  addition  to  a  bonus 
in  1836  purporting  to  be  paid  out  of  realized  profit.  Notwithstanding  tiiese 
pretended  profits,  the  directors,  in  1842,  made  a  call  of  L.2,  lOs.  per  share 
towards  further  augmentation  of  aUeged  capital,  the  whole  capital  having  been 
in  reality  lost  before  that  date.  The  late  Dr  Tulloch,  relying  on  the  truth  of 
these  reports,  paid  on  this  call  a  sum  of  L.250,  and  the  shareholders  in  all  paid 
a  sum  of  L.  62,500.  In  October  1845,  still  representing  the  continued  prosperity 
uf  the  bank,  professing  that  the  capital  should  be  extended  ^^  to  place  the  bank 
00  a  wider  besis,^^  induced  the  sharoholders  to  create  new  stock  to  the  extent  of 
L200,000.  The  late  Dr  Tulloch,  however,  took  no  part  of  this  stock.  At  the 
final  general  meeting  in  1848,  the  directors  still  represented  the  affairs  to  be 
flouri^ing,  announced  a  dividend  of  6  per  cent.,  and  at  the  same  time  induced 
many  sharoholders  to  enter  into  a  new  contract ;  but  on  a  meeting  of  the  new 
shareholderB,  it  was  discovered  that  the  previous  reports  were  all  fallacious,  and 
there  remained  of  the  whole  original  and  increased  capital  a  sum  of  L.7047.  Dr 
Tulloch,  who  had  relied  all  along  on  the  tnith  of  the  reports,  on  this  discov^, 
inumated  to  Mr  Davidson  and  \u&  co-directors  his  intention  to  institute  an  action 
against  them  for  recovery  of  his  losses ;  and  he  did  commence  such  action,  but 
hie  died  in  1851,  and  the  proceedings  were  stayed  in  consequence. 

In  1857  the  present  pursuers — viz.,  the  Rev.  Greorge  IHilloch,  Free  Church 
minister  of  Eddracullis,  and  the  Rev.  Patrick  Tulloch,  Free  Church  minister  of 
Inreravon,  being  executors-dative  of  the  late  Dr  Tulloch — ^instituted  the  present 
action  against  the  representatives  of  the  late  Mr  Davidson,  who  died  in  1849, 
i(]^  reparation. 

The  defenders  pleaded^that  the  statements  in  the  condescendence  were  irrele- 
vant and  insufficient  to  sustain  the  action ;  that  the  defenders  were  merely 
executors,  and  were  not  liable  for  the  alleged  fraud  and  delinquency  of  the  said 
deceased ;  that  there  were  many  other  directors  equally  liable,  who  ought  also  to 
be  called  as  defenders.  The  Lord  Ordinair  (Handyside)  held  that  there  was 
natter  relevant  to  sustain  the  action  alleged  on  the  record,  and  that  the  action 
might  proceed  without  citing  the  other  Erectors.  On  reclaiming  petition,  the 
Second  Division  adhered  to  Qie  interlocutor,  whereupon  the  present  appeal  was 
boaght.  Meanwhile,  in  the  Court  below,  issues  were  adjusted,  with  a  view  to 
a  joiy  trial  as  to  the  facts  alleged. 

The  Lord  Chancellor  said,  that  he  had  no  difficulty  in  affirming  the  inter- 
locatoiB  in  this  cause.  What  the  House  had  to  look  to  was,  whether  a  sufficient 
an&e  of  action  had  been  alleged  in  the  condescendence,  and  whether  any  answer 
bad  been  given  to  it.  Now,  there  were  two  causes  of  action  alleged.  The  first 
vas  the  misrepresentation  of  the  late  Mr  Davidson  in  causing  the  mte  Dr  Tulloch 
to  porchase  these  shares ;  secondly,  the  further  misrepresentation,  after  he  had 
»  porchased  the  shares,  that  the  bank  was  in  a  flourishing  state,  while  all  the  time 
the  f  nnds  were  misapplied  and  the  shares  rendered  worthless.  As  to  the  first  cause 
of  action,  if  this  had  been  an  attempt  on  the  part  of  Dr  Tulloch^s  representatives 
to  get  rid  of  the  purchase  altogether,  and  recover  back  the  money  that  had  been 
paifl  for  it,  the  action  could  not  have  been  supported,  for  fraud  did  not  make  a 
purduue  void,  but  merely  rendered  it  voidable  provided  the  purchaser  take 
active  steps  to  do  so  inmiediately  after  discovery  of  the  fraud.  Here,  therefore, 
the  purchase  must  stand ;  but  the  purchaser  may  sue  for  the  damage  caused  by 
the  misrepresentation.  On  consiaering,  therefore,  whether  the  idlegations  of 
Qusrepresentation  are  sufficient  for  that  purpose,  he  thought  they  were.  But 
tite  computation  of  the  damages  founded  on  tnat  head  could  not  be  supported ; 
for  what  the  pursuers  contend  for  is  to  be  placed  in  the  same  situation  as  if  he 
Qerer  bought  the  shares.  That  was  not  the  correct  way  of  estimating  the  damages. 
The  true  test  is,  the  difference  between  the  price  actually  paid  and  the  fair  price 
<)r  real  value  of  the  shares  at  the  time  at  which  they  were  bought.  That  was 
all  that  could  be  recovered  on  the  first  groimd  of  action.  As  te  the  relevancy 
''f  au  action  founded  on  the  misrepresentation  of  a  director  as  to  the  real  state 
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of  the  bank,  there  could  be  no  doubt,  and  he  would  not  make  a  single  obeerra- 
tion.  It  had  been  disputed  at  the  bar  whether  an  action  of  representation  for  -a 
delict  of  an  ancestor  cotdd  lie  against  his  representatives ;  but  he  had  no  doubt 
whatever  that  it  was  the  law  of  Scotland,  that  whenever  one  person  oonunitt€d 
a  delict,  thereby  causing  pecuniary  loss  to  another,  the  representativeB  of  sucb 
wrongdoer  were  liable  in  damages  so  far  as  thev  were  lucrati — ^that  is,  so  far  a» 
they  had  assets  of  the  wrongdoer  in  their  hands.  It  was  contended  that  there 
was  no  sufficient  allegation  that  the  false  statements  were  made  so  as  directly  to 
induce  Dr  Tulloch  to  purchase  the  shares ;  but  what  the  oondesoendence  sajs 
in  substance  is,  that  Mr  Davidson  falselv  represented  in  the  reports  that  tfas 
bank  was  flourishing,  and  that  Dr  Tulloch,  relying  on  such  reporte,  was  induced 
to  buy  the  shares.  There  is  therefore  here  a  damnum  cxim  infuria^  for  which  an 
action  will  lie.  It  was  also  contended  that  no  action  will  lie  by  an  individual 
shareholder  against  a  director,  provided  all  the  other  shareholders  were  equal^ 
injured  by  the  act  complained  of.  That  was  no  doubt  true  as  regarded  all  aett 
of  the  directors,  which  the  general  body  of  shareholders  could  ratify.  But  h^rt 
what  was  alleged  was,  that  the  directors  systematically  lent  the  funds  to  peiaou 
whom  they  knew  to  be  insolvent ;  and  that  they  systematically  misrepresented 
this  conduct,  and  instead  of  losers,  represented  the  bank  being  great  gaiaen. 
These  were  acts  which  could  not  admit  of  being  ratified  by  the  shareholders  at 
a  public  meeting,  and  so  the  rule  did  not  apply  to  prevent  this  action  at  the 
smt  of  the  representatives  of  Dr  Tulloch.  That  being  so,  the  second  as  well  as 
the  first  ground  of  action  was  maintainable.  Then  came  the  issues.  The  first 
two  issues  were  right  enough ;  but  as  to  the  third,  there  were  doubts  whether  it 
could  be  brought  to  any  practical  result.  Yet,  as  the  parties  had  apparentlf 
acquiesced  in  it  in  the  Court  below,  it  is  unnecessary  for  the  House  to  interfere 
with  it.    The  appeal  will  therefore  be  dismissed,  with  costs. 

Lords  Brougham  and  Crakworth  both  concurred. 

Affirmed  with  costs. 

DAVIDSON  AND  OTHSRS  V,  TULLOCH  AND  OTHERS. 

{Second  Appeal,) 

This  was  a  supplemental  appeal,  in  which  the  appellants  prayed  that  certain 
interlocutors  pronounced  by  the  Court  of  Session  might  be  reversed,  on  the 
ground  that  their  former  interlocutors  had  b^n  appealed  against,  and  that  all 
proceedings  should,  therefore,  have  been  stayed.  The  interlocutors  now  appealed 
from  granted  the  respondents  liberty  to  inspect  books  and  papers,  and  approved 
of  certain  issues  which  they  directed  to  be  tried. 

Their  Lordships  dismissed  this  appeal,  with  costs,  on  the  ground  that  the 
Court  of  Session  had  no  due  notice  of  the  appeal  to  the  House  of  Lords,  and 
that  they  had,  therefore,  proceeded  with  the  utmost  regularity  to  draw  up  the 
issues,  there  being  no  stay  of  proceedings.  They  approved  of  the  first  and 
second  issues,  but  not  of  the  third. 

Appeal  disiiuissed,  with  costs,  accordingly. 
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FKyfEsrr.—iUghi  to  Support^Neighhouring  Properiies.-^ihA  plaintilf  was 
ovner  of  the  reTersi<Mi  of  an  ancient  house ;  the  defendant,  for  more  than  six 
7«ar3  before  the  commencement  of  the  action^  worked  some  coal  mines  more 
tfaap  280  yards  distant  from  the  house.  But  no  actual  damage  aocnied  to  the 
phintiflrB  hmd  until  within  six  years  from  thd  commencement  of  the  action ; 
uul  the  question  was,  whether  the  Statute  of  Limitations  is  an  answer  to  the 
tftion ;  or,  in  otiier  words,  whether  tiie  cause  of  action  accrued  within  six 
yeus?  The  majority  of  the  Court  of  Queen's  Bench  thought  it  did  not.  On 
ffl'ed  to  the  Ex.  C,  the  judgment  was  delivered  by  Willes,  J.— The  right  to  the 
iBpport  of  land  and  buildings  stands  on  a  different  tooting  as  to  the  mode  of 
ttjoyment,  the  former  being  prima  facie  a  right  of  properly  analogous  to  a 
Ti^  to  the  flow  6f  a  naturJ  river.  Rowboiham  v.  Wuson,  8  E.  &  B.  128,  and 
CkltiomaR  Railway  Company  y.  Sprott^  2  Macqueen's  House  of  Lords  Gases, 
^.  aro  cases  in  wUch  tliere  was  an  exception  to  the  prevailing  rule ;  while  the 
^,  diat  is,  the  right  to  the  support  of  houses,  must  oe  founded  upon  prescrip- 
too  or  mnt,  express  or  implied ;  out  the  character  <rf  the  right,  when  accarucd, 
h  in  each  case  the  same.  The  question  in  this  case  depended  u|ion  what  is  the 
tbracter  of  the  right,  namely,  whether  the  support  must  be  afforded  by  the 
A^i^kbouring  soil  itself,  or  such  a  portion  of  it  as  would  be  beyond  all  question 
nScient  for  present  and  .future  support,  or  whether  it  is  competent  for  the 
^^er  to  abstract  minerskwil^ut  liability  to  an  action,  unless  and  until  actual 
<hznage  be  thereby  caused  to  his  neighbour.  The  most  ordinary  esse  of  with- 
^wal  of  support  is  in  town  property,  where  persons  buy  small  pieces  of  land, 
fa^aently  m  the  yard  or  foot,  and  occupy  the  whole  of  it  with  buildings. 
^7  generaUy  excavate  for  sewers,  in  all  cases  for  foundations,  and,  in  lieu  of 
^  npport  given  to  their  neighbour^  hmd  by  the  natural  soil,  they  substitute  a 
*alL  We  are  not  aware  l^t  it  has  ever  been  considered  that  a  mere  excavation 
pf  lasd  for  such  a  purpose  ffives  a  right  of  action  to  an  adjoining  owner,  or  is 
ia  itself  an  unlawfm  act,  altiiough  it  is  certain  that,  if  damage  ensues  in  such  a 
<^,  a  right  of  action  accrues.  €o^  also,  we  are  not  aware  that,  imtil  the  case 
^  Nicktin  V.  WilUanu^  it  has  ever  been  sui^xised  that  getting  coal  or  minerals, 
to  vhatever  extent,  in  a  man^s  own  land  was  an  unlawful  act.  II  he  did 
<^uittge  to  his  neighbour,  he  was  undoubtedly  responsible ;  and  a  right  of  action 
vas  supposed  to  arise  from  the  damage,  and  not  from  the  act  of  ike  man  on  his 
<}^  land.  The  law  favours  the  exercise  of  dominion  by  a  man  on  his  own  land, 
vho  is  ofluig  it  for  a  most  beneficial  purpose  to  himself.  The  defendant's  pn>- 
pQstioQ  is,  that  the  adjoining  owner  is  entitled  to  have  the  adjacent  land 
^  in  its  natural  oonditun.  He  does  not  and  cannot  contend  that  an  nrti- 
ficuj  substitute  would  prevent  a  cause  of  action ;  for  if  he  had  admitted  that 
ooe  might  excavate  the  natural  soil  to  an  extent  dangerous  to  the  adjoining 
owitcr,  provided  he  found  a  remedy  in  time  to  prevent  dama^  by  a  ]^p  or  a 
vail,  this  consequence  would  follow,  that  he  must  have  time  within  which  to  do 
it ;  and  tiiat  time  would  be  any  time  until  damage  resulted,  which,  in  effect^ 
voold  he  to  say  that  there  was  no  cause  of  action  until  actual  damage.  Kow, 
^  the  defendant  is  right,  this  consequence  follows : — ^wherever  a  mine  or  quany 
i>  worked,  the  worker  may  be  subjected  to  actions  by  all  surrounding  owners ; 
^J,  they  would  in  self-defence  oe  compelled  to  brin^  them  if  there  was  any 
'^^nable  ground  to  suppose  that  the  working  would  in  time  produce  damage 
^tliar{ffoperty.  It  would  be  in  vain  that  the  worker  should  say,  ^^Yonwill 
aotbemjored ;  the  workings  are  not  injurious.     If  they  torn  out  likely  to  be 
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80,  I  will  take  means  to  prevent  it ;  at  all  events,  wait  till  you  are  injured. ' 
Vexatious  and  oppressive  actions  might  be  brought  on  the  one  h&nd ;  but  on 
the  other,  an  unjust  immunity  obtainoi  for  secret  workings  of  a  most  toiachiev- 
ous  character,  the  result  of  which  did  not  appear  within  six  years.  The  inquiry 
in  such  cases  would  be  little  better  than  speculation, — the  character  of  the  8(*il, 
l^e  inclination  of  the  strata,  the  nature  of  the  land  supposed  to  be  in  danger, 
and  other  considerations,  would  make  the  inquiry  of  sucn  a  character  that  the 
only  verdict  would  be  "  not  proved."  In  many  cases,  damages  would  b«  given 
where  none  could  be  sustained ;  but  would  in  other  cases  be  withheld  where 
they  ought  to  be  given.  Applying  these  principles,  we  think  no  cause  of  Action 
accrued  by  the  mere  excavation  by  the  defendant  in  his  own  land,  so  long  as  he 
eaused  no  damage  to  the  plaintiff,  and  that  a  cause  of  action  accrued  when  the 
actual  damage  first  occurred.  We  should  be  unwilling  to  rest  our  judgment 
upon  mere  grounds  of  policy ;  but  we  caimot  help  observing  that  the  rule  of 
law,  or  rather  the  application  of  the  Statute  of  Limitations,  which  wooU 
deprive  a  man  of  redress  after  the  expiration  of  six  years,  when  the  actual  cauie 
of  damage  was  unkuown  to  him — when  in  very  many  instances  he  would  b« 
inevitably  ignorant  of  it — would  be  harsh,  and  contrary  to  the  ordinary  prin- 
ciples of  law.  The  judgment  must  therefore  be  reversed,  and  judgment  given 
for  the  plaintiff.— (-Bonomi  v.  Backhouse,  7  W.  R.  667.) 

Law  of  Partnership. — ^Where  advances  are  made  to  one  partnar  with  the 
knowledge  and  consent  of  the  other  partner,  although  the  amount  may  he  mid- 
applied  by  him,  it  is  a  receipt  by  the  partnership,  and  constitutes  a  debt  against 
it.— (Jacifcaon  v.  Ogg,  34  L.  T.  Rep.  6.) 

Partnership. — Fraud— Mwrepresentation — Evidence. — ^B.,  a  surgeon,  took 
G.  into  partnership,  representing  to  him  that  his  practice  produced  about  L.70O 
per  annum.  C.  afterwards  found  that  it  did  not  produce  half  that  amount,  and 
that  on  the  very  year  preceding  the  partnership  B.  had  returned  the  profits  to 
the  Income-tax  (jommissioners  at  L.350.  Held  to  be  a  misrepresentation,  for 
which  the  Court  dissolved  thepartnership,  and  decreed  B.  to  return  half  the 
premium.  Lord  Chancellor :  The  Master  of  the  Rolls  appears  to  have  made  the 
decree  in  question  here — as  the  Scotch  lawyers  say — tota  re  protpectd,  and  not 
upon  the  ^und  of  any  misconduct  on  l^e  part  of  the  defendant.  The  nlain- 
ti^s  case  is,  that  the  defendant  represented  the  profits  as  amounting  to  li.7u0 
a-year,  at  the  time  of  the  negotiation  for  the  partnership.  If  that  repreflenta- 
tion  were  true  at  the  time,  the  defendant  would  have  incurred  no  liability  by 
it,  although  the  profits  afterwards  fell  off.  The  onus  lies  on  the  plaintiff  to  show 
that  it  was  not  true ;  and  there  is  no  doubt  very  serious  evidence  that  it  was  not 
true,  and  that  the  profits  did  not  amount  to  more  than  L.350  a-year  when  the 
new  partner  came  in.  The  return  to  the  Income-tax  Commissioners  was,  per* 
haps,  not  conclusive  against  the  defendant  on  this  point.  He  might  stiU  make 
out,  by  other  evidence,  that  his  profits  amounted  to  L.700  a-year.  There  was 
no  evidence,  however,  of  what  the  defendant's  receipts  really  were ;  the  defen- 
dant, therefore,  was  guilty  of  misrepresentation,  and  on  that  ground  the  decree 
ought  to  be  affirmed. — {Jaunecy  v.  Knowles,  35  L.  T.  Rep.  116.) 

SucCESSiOV.^Will^Legacy —Division  of  a  Day. — Testator  directed  his 
trustees  to  purchase  consols,  obviously  with  the  view  of  increasing  a  pecuniary 
legacy  to  his  grandson,  to  whom  he  had  bequeathed  aU  the  money  and  stock  in 
the  funds  ^*  which  he  might  he  possessed  of,  or  entitled  to,  at  the  time  of  his 
decease."  This  direction  was  transmitted  by  the  testator's  country  bankere  on 
the  same  day  they  received  it  bv  letter  to  their  brokers  in  London ;  but  the 
purchase  was  not  completed  until  after  the  death  of  the  former.  The  Master  of 
the  Rolls  said — ^This  is  a  case  of  great  peculiarity  of  circumstances.  The  testator 
gave  a  specific  legacy  of  all  the  money  and  stock  in  the  funds  which  he  might 
be  possessed  of  or  entitled  to  at  the  time  of  his  death  to  his  grandson,  Mr  Evan 
Llewellyn  Thomas.    On  Monday,  December  27,  1858,  the  testator,  obviously 
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%ith  a  vkw  of  increasing  the  legacy  to  his  grandson,  directed  him  to  go  to  Brecon, 
where  the  testator^s  oonntiy  biuokers  carried  on  their  businesB,  and  order  them  to* 
must  LdOOO  in  oonaok.  The  Bank  was  not  open  on  that  day,  but  on  Tuesday 
It  wail ;  and  the  bankers  wrote  by  the  evening  post  to  their  brokers  in  London, 
who  received  the  letter  on  the  next  morning,  Wednesday,  and  purq}iased  the 
flock  in  the  forenoon  of  that  day.  The  testator,  however,  died  at  four  o'clock 
DD  the  morning  of  Wednesday,  before  the  stock  was  boueht.  The  reported 
am  throw  no  light  on  such  a  case  as  this.  I  cannot  hold  Uiat  the  person  into 
thm  bands  the  stock  was  transferred  was  a  trustee  for  the  testator ;  and  my 
LfiiRioii  id  that  his  grandson  is  not  entitled  to  the  stock. — (Thomas  v.  Thomas^ 
&W.R.71.) 

IVblic  Company. — WJiether  a  Corporation  can  be  guilty  of  a  wilful  wrong  f 
-Piis  was  an  action  brought  against  a  rival  Omnibus  Company  for  interfering 
with  the  rights  of  the  plaintiff,  by  driving  their  omnibuses  m  such  a  manner  as 
t5  mulest  bSn  in  the  use  of  the  highway.  The  declaration  set  out  various  griev- 
i&^  that  fell  under  that  general  description.  The  defendants  demurred,  and 
t>  ground  of  the  demurrer  relied  upon  for  the  defendants  was  that  the  charge 
^a*  one  of  a  wilful,  intentional  wrong,  and  that  a  corporation  cannot  be  guilty 
MaiiJfal  and  wrongful  intention ;  and,  therefore,  that  the  action  does  not  lie. 
Lv,  C.J.,  in  delivering  the  judgment  of  the  Court,  commented  on  the  fact 
tla*  the  whole  of  the  acts  charged  against  the  defendants  were  acts  connected 
*r'i  the  driving  of  their  vehicles,  and  the  object  of  this  corporation  was  for  the 
fqi'se  of  driving  omnibuses.  The  company  is,  he  said,  the  "  London  General 
Jhinibas  Company,"  incorporated  for  that  purpose;  and,  therefore,  actual 
ttings  done  by  the  defendants  are  acts  within  the  purpose  of  their  incorpora- 
tion, and  unless  they  had  been  wrongfully  done,  of  course  there  could  have  been 
^  CTound  of  complaiut ;  but  being  wrongfully  done,  we  think  clearly  the  action 
lbs.  and  that  there  are  abundant  authorities  to  show,  that  under  these  circum- 
^Dces  the  action  would  lie.  I  take  the  whole  tenor  of  authorities,  from  Yar- 
^"vgh  V.  The  Governor  and  Company  of  the  Bank  of  England^  to  Whitefeld 
'.  Snuth-Eastem  Railway  Company  (which  last  case  is  in  reality  against  the 
Electric  Telegraph  Company,  for  a  wrong  in  the  way  of  taking  away  a 
character),  to  show  that  an  action  for  a  wrong  does  lie  against  a  corporation, 
^W  the  act  of  the  corporation — the  thing  done — ^is  within  the  purpose  of  the 
iG^tjrporation ;  and  where  it  has  been  done  in  such  a  manner  as  to  constitute 
*iat  would  be  an  actionable  wrong  in  a  private  individual.  The  doctrine  that 
va«  relied  on  by  Mr  Giffard  is  rather  more  quaint  than  substantial,  that,  because 
a  corporation  has  no  soul,  therefore  it  is  incapable  of  intentional  malice.  We  do 
^in  the  smallest  degree  interfere  with  the  decisions  which  have  been  uni- 
^ly  estaUished ;  but  are  only  a  little  within  the  limits  of  the  long  tenor  of 
fflthorities  beginning  with  Yarborough  v.  The  Bank  of  England^  that  being  by 
so  means  the  first.  This  is  a  well-considered  and  elaborate  judgment,  going 
wer  all  the  authorities ;  and  from  that  case  down  to  Whitefeld  v.  South-Eastern 
fiailw/iy  Company^  there  have  been  numerous  authorities  on  the  principle  on 
Thich  we  rely ;  and  I  add,  in  confirmation  of  that,  that  we  dwell  the  less  on  the 
g^mud  that  Mr  Giffard  so  clearly  pressed  upon  us,  from  the  inconvenience  to 
^^  puhUc  that  would  arise  if  these  companies,  incorporated  for  the  purposes  of 
^>de,  being  in  reality  a  partnership  for  the  purpose  of  carrying  on  that  trade, 
0*1  a  restricted  limitation  put  upon  their  liability  by  reason  of  incorporation ; 
«^  extreme  difficulty,  it  seems  to  me,  would  follow,  if  we  were  to  hold  they 
''Te  exempted  from  being  responsible,  because  they  intentionally  wrong  per- 
sons who  were  their  fellow-subjects.  We  think  it  extremely  important,  3  they 
'«^  admit  that  they  have,  in  fact,  intentionally  committed  a  wrong,  that  the 
\^yk  ghould  have  a  remedy  against  them,  and  not  have  a  remedy  only  against 
'Jt?ir  Beryants  and  others  whom  they  have  employed,  many  of  whom  may  be 
'^Jtirely  incapable  of  giving  the  recompeilse  that  the  law  awards.  We  are, 
'jjoefore,  of  opinion  t&t  the  judgment  should  be  for  the  plaintiff. — {Green  v.. 
^^  iwirfon  General  Omnibus  Company,  8  W.  R.  88.) 


220  ENOI.ISH  CASES. 

County  Franchise.— i^e«Ao/(fcr.— In  Sherlock  ▼.  Steward,  86  L.  T.  Rep.  WO, 
the  question  was,  whether,  in  estimating  the  value  of  a  freehold,  a  eaaaomm 
of  56.  for  collecting  the  rents  by  an  agent  should  be  deducted  from  the  amoont 
of  the  rent,  in  order  to  ascertain  what  was  the  net  value.    The  revi&ng  barrister 
held  that^  he  might  do  so,  and  the  Court,  on  appeal,  sustained  his  deiaaoiL 
Erie,  C.J. — ^It  is  dear  that  the  value  is  what  we  have  to  look  to,  and  it  is  found 
by  the  revising  barrister  that  he  could  not  have  got  40s.  by  the  year  without 
the  expenditure  of  L.5  {rom  the  rent.    The  illustration  Mr  Welsby  has  put  of  a 
landlord  choosing  at  his  option  to  give  a  dinner  to  his  tenant,  or  of  a  landlord 
choosing  at  his  option  to  employ  a  steward,  to  save  himself  the  trouble,  are  both 
of  them  occasions  where  the  expense  would  not  be  necessary  for  the  obtainiDg    \\ 
of  the  n:koneT,  but  would  be  an  optional  expenditure,,  and  the  landlord  in  the    li 
case  put  by  mm  would  not  only  nave  ^^to  expend"  40b.  by  the  year,  bat  it    <i 
would  be  at  his  option  either  to  give  a  dinner  to  the  tenant,  or  employ  the 
steward  or  not,  according  to  his  pleasure.    But  the  revising  barrister  haviss    , 
found  here  that  the  expenditure  was  necessary  for  the  collection  of  the  rent,  I    j 
consider  that  the  party  who  received  t^e  40b.  minus  the  aliquot  p^  of  L5,    j 
which  the  revising  barrister  has  fbund  reduced  it  below  40B.f  not  to  have  had  a    |i 
freehold  of  408.^  whereof  he  might  expect  408.  by  the  year..  i 

CoNTRlBXJTORT.— Jbtnf  Stock  Companies  Acts  a/  1848,  1856,  and  1857—    \i 
Husband  and  Wife, — ^A  widow  who  derives  shares  m  a  banking  company  from 
her  late  husband,  becomes  a  registered  shareholder  in  respect  of  such  shareB,    '  i 
marries  a  second  time^  and  bv  an,te-nuptial  settlement  made  on  such  second    > 
marriage,  agrees  to  transfer  these  shares  to  trustees,  upon  trust  for  heiaelf  for    , 
life  for  her  separate-  use  without  power  of  anticipation,  with  remainder  to  her 
children  by  the  first  marriage.     There  is  no  formal  notice  of  the  settlement  or 
marriage  given  to  the  bank,  but  there  is  evidence  that  they  did,  in  fact,  know  \\ 
of  the  marriage  and  of  an  intended  settlement.    The  trustees  of  the  settlement   i 
renudiate  the  trust,  and  neither  execute  the  settlement  nor  act  under  it.    The   ji 
laay  gives  a  written  order,  assumed  to  be  signed  bv  her  in  her  second  husband's   * 
name,  for  nayment  of  the  dividend^  to  him^  and  tJbis  is  acted  upon  by  the  bank   .  i 
until  it  fails,  and  the  name  of  the  lady  as  originally  on  the  list  of  shareholdezs 
(viz.,  that  of  her  first  husband)  remains  imaltered.    On  the  question  whether, 
on  the  winding  up  of  the  bank,  which  is  registered  under  the  Joint  Stock 
Companies  Registration  Act  of  1856,  either  the  husband  or  wife,  or  both, 
are  hable, — Held^  that  the  husband  is  not,  but  that  the  wife  is,  and  that  her 
liability  is  confined  to  her  separate  estate.     Kindersley,  Y.C.,  in  delivering     i 
judgment,  observed : — Upon  prmciples  of  natural  justice,  where  a  gentleman,  as 
m  this  case,  nuuried  a  lady  possessing  shares,  and  where  by  the  mairiace 
settlement  he  was  never  to  have  any  benefit  froni  them,  he  ought  not  to  be    i 
liable  in  respect  of  them.    There  might,  however,  be  ground  for  the  argoment, 
on  the  construction  of  the  Winding-up  Act  of  1848,  that  the  husband  would  be 
liable.    On  the  other  himd,  if  a  single  woman  was  indebted,  prima  facie,  the 
liability  devolved  upon  her  husband  when  she  married,  during  the  covertore, 
he,  by  the  marriage,  undertaking  and  becoming  subject  to  her  obligations.    If 
a  single  woman  or  a  widow,  as  here,  had,  standing  in  her  name,  shares  in  a 
banking  company,  she  was  liable  to  pay  calls  and  to  contribute  to  the  debts  d 
the  company ;  and  when  she  marriea,  supposing  there  was  no  settlement,  the 
general  effect,  prima  facie,  was^  that  the  obligations  which  up  to  that  time 
rested  on  her  b^me  imposed  upon  her  husband.    After  reviewing  the  provisions 
of  the  Joint  Stock  Acts  relative  to  contributories,  his  Honour  continued: — ^Tbere 
was,  in  fact,  no  express  stipulation  that  a  contributory  diould  not  be  confined 
to  a  shareholder,  but  there  was  nothing  to  lead  to  the  conclusion  that  any  one 
was  to  be  a  contributory  except  an  existing  or  former  shareholder.    Itvas 
impossible  to  revert  to  the  Act  of  1848,  because  it  was  expressly  said  that  yoa 
should  not.    The  policy  of  the  Act  of  1856  was  to  make  the  register  list  of  share- 
holders conclusive,  subject  to  ratification,  and  that  the  shar^olders  on  that  list 
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wBit  the  penoos  io  be  contributories.  As  to  the  subeequent  ActB,  they  did  not 
tanch  th»  qaeatioxi,  only  applying  to  regiBtration,  etc.,  and  enacting  that  a 
»mpaay  so  registering  was  not  thereby  to  escape  from  liability  or  lose  the 
tMietit  as  against  any  other  person.    Judgment  against  the  Company. — (8  W. 

A.    to.) 

PicrtJM  IU4CITCH. — Covenant  in  Restraint  of  Trade, — ^Injunction  granted  to 
Rftrain  a  sargeoii  from  practising  within  a  certain  district  in  which  he  had 
wred  bis  apprenticeBhip,  the  application  being  founded  on  the  written 
obtigatbn  of  the  party.  Stuart,  V.C.,  said,  that  a  covenant  to  restrain  a 
gtmieman  from  practising  as  a  sw^eon  was  doubtless  attended  with  great 
■K^mTenienoe,  bat  the  law  was  so  well  established  as  to  giving  effect  to  a 
co^iiDant  in  restraint  of  trade  when  expressed  in  intdligible  language,  that, 
tiioagh  it  might  be  contrary  to  public  policy,  it  was  the  duty  of  the  Court  to 
tfiforce  it,— (ffiic*  v.  Bart,  8  W.  R.  74.) 

E\'n>EKCE. — RaUwav-^PttbUcatian  of  Bye-laws, — ^The  bye-laws  of  a  Railway 
C<iDpRny  are  public  documents,  and  a  certified  copy  of  them  is  admissible  in 
cniirDce  under  sect.  Ill  of  the  Railways  Clauses  Consolidation  Act,  upon 
poi  that  they  are  in  the  custody  of  the  secretary.  It  was  held  also  to  be 
■ieient  to  prove  that  copies  of  them  were  affixed  at  the  stations  at  which  the 
ijipsllant  got  in  and  got  out  of  the  train,  and  that  the  Court  might  from  this 
presame  pohlidation  at  all  the  other  stations. — {Motteram  v.  the  Eastern  Counties 
Bailicay  Company,  35  L.  T.  Rep.  101.) 

Bill  or  Exchange. — Stamp  of  Wrong  Denomination, — After  the  passing  of  the 
It)  and  17  Vict.,  c.  59,  providing  for  a  uniform  receipt  stamp  of  one  penny  for 
all  suns,  the  drawer  of  a  bill  for  L.25  drew  it  on  an  old  thre^nny  receipt 
i^p.  Subsequently,  the  Commissioners  of  Inland  Revenue  amxed  a  proper 
1b1]  stamp,  under  the  authority  of  the  37  Ceo.  III.,  c«  136,  s.  5,  which  enables 
t^,  upon  payment  of  a  penfdtv,  to  stamp  bills  which  have  been  drawn  upon 
stamps  of  a  proper  value,  out  of  a  wrong  denomination.  At  the  trial,  Martin, 
B.,  hdd  that  the  commiasioners  had  power  to  stamp  the  bill,  and  that  it  was 
ntoTable  in  evidence,  and  the  Court  of  Ex.  sustained  the  ruling.  Pollock, 
C.^— The  bill  was  originally  diawn  upon  a  threepennv  receipt  stamp,  that 
king  a  stamp  of  the  proper  value  for  a  L.25  bill  of  exchange,  and  afterwards 
tlie  Commiasioners  of  Inhuid  Revenue  stamped  the  bill  upon  payment  of  the 
vnakj  with  a  bill  stamp  of  the  same  value.  I  think  that  in  so  stamping  the 
^  they  acted  within  the  authority  conferred  upon  them  by  37  Geo.  III.,  c.  136, 
(0.  The  bill  had  been  drawn  upon  a  stamp  of  the  wrong  denomination,  but 
"f  sufficient  value.  It  has  been  contended  that  the  receipt  stamp  was  no  stamp^ 
l>ecau8e  the  16  and  17  Vict.,  c.  59,  had  abolished  these  stamps.  But  that  was 
^  the  effect  of  that  enactment.  It  substituted  different  duties,  but  did  not 
aimol  existing  stamps.  It  enables  the  holders  of  the  old  stamps,  by  the  18th 
s^tioQ,  to  exchange  them  for  new,  but  it  does  not  prohibit  the  use  of  the  old 
^^^V^—iNaiser  v.  Grout,  8  W.  R  79.) 

Succession.—  Variance — Codicil, — ^Testator,  by  a  codicil  to  his  will,  directed 
certain  soms  to  be  naid  to  his  daughter  Lucy,  and,  on  the  death  of  his  widow, 
1.3000  in  case  B.  snould  marry  with  her  mother^s  consent,  and  with  a  marriage 
^^^^lemeot  containing  the  same  conditions  as  were  mentioned  in  his  daughter 
^  DovetoD^s  marriage  articles.  He  also  directed,  that  if  his  daughter  Lucy 
"BboQld  marry  and  die  without  any  lawful  issue,  the- several  sums  given  to  her 
^\fs  my  decease  ahall,  after  her  demise  and  that  of  her  husband,  revert  to  my 
^VTiymg  children."  On  the  other  hand,  the  sister's  marriage  articles  provided 
^t,  b  case  there  should  be  no  issue  of  her  marriage,  the  property  should  be 
^ior  such  person  or  persons  as  she  should  by  will  appoint.  Lucy  married, 
aod  on  her  marriage  a  settlement  similar  to  that  d  her  sister  was  executed. 
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She  died  without  isBue,  haying  ezerciBed  the  power  of  appointment  in  hrnxt 
of  her  husband,  who  claimed  the  L.3000  hv  virtue  thereof.    On  bill  filed  br 
the  representative  of  one  of  the  testator's  children,  claiming  part  of  the  L.dOOu. 
•-^Held^  that  aa  the  codicil  expressly  provided  for  the  contingency  of  failure  of 
issue,  the  power  of  appointment  given  to  Lucy  in  her  marriage  settlement  was 
void.    The  Master  of  the  RoUs,  after  narrating  the  facts,  said — ^The  difKcolty 
which  I  feel  is  occasioned  bv  the  rule  which  usually  facilitates  the  constraction 
of  a  will,  that  is,  that  a  will  may  be  read  liberally,  while  a  deed  must  be  rod 
strictly.     If  this  clause  stood  alone,  it  would  seem  to  be  dear  that  the  same 
power  and  control  which  were  given  to  Mr  and  Mrs  Doveton,  and  each  of  them, 
were  to  be  given  to  his  daughter  Lucy,  and  any  person  she  might  marry.    On 
reference  to  the  marriage  articles  of  Mr  and  Mrs  Dovetoo,  I  find  Uiat  they  have 
a  joint  power  of  appointment  in  favour  of  their  children,  with  a  power  to  Mr 
Doveton,  in  default  of  such  joint  appointment,  to  appoint  to  the  children ;  and 
in  case  of  there  being  no  children,  a  power  to  Mrs  Uoveton  to  appoint  among 
such  persons  as  she  should  think  fit.     But  the  difficulty  is,  that  the  oodidl  goes 
on  to  say,  ^'  And  I  do  also  direct,  that  if  my  daughter  Lucy  should  many,  and 
die  without  any  lawful  issue,  the  several  sums  given  to  her  after  my  decease 
shall,  after  her  demise  and  that  of  her  husband,  revert  to  my  surviving  children ; 
or,  in  case  of  their  death,  to  their  nearest  relatives.'*    This  is  at  complete  vari- 
ance with  the  limitations  contained  in  the  settlement  of  Mr  and  Mrs  Doveton. 
in  the  event  of  there  being  no  children ;  Mrs  Doveton  having,  in  such  case,  a 
power  of  appointment  among  such  persons  as  she  shall  please ;  while  here  it  is 
exp>ressly  provided,  that  in  the  like  event,  the  property  shall  go  over  to  the  sor- 
viving  children  of  the  testator,  or  their  nearest  relatives.    If  the  whole  of  the 
provisions  of  the  articles  of  Mr  and  Mrs  Doveton  are  to  be  imported  into  and 
read  as  part  of  the  codicil,  then  Lucy,  in  the  event  of  her  having  no  children, 
must  have  power  to  dispose  of  the  property  as  she  may  think  fit.    But  the 
codicil  expressly  provides  for  the  case  of  Lucy  having  no  issue ;  and  it  is  im- 
possible, therefore,  that  the  whole  of  the  powers  can  be  introduced.    Either  one 
of  the  powers  in  Mr  and  Mrs  Doveton's  articles  must  be  omitted,  or  this  paasage 
must  be  struck  out  of  the  codicil.    I  am  of  opinion  that,  under  such  circum- 
stances, I  must  give  to  the  words  of  the  codicil  the  strict  literal  and  legal  sense 
which  they  would  have  received  if  contained  in  a  deed.     I  must  hold  that  there 
was  a  joint  power  to  Lucy  and  her  husband  to  appoint  in  favour  of  childrea,  if 
they  had  had  any,  similar  to  that  contained  in  Mr  and  Mrs  Doveton^s  marriage 
articles,  and  also  a  power  in  default  to  Mr  Ducarel  to  appoint ;  and  subject  to 
those  powers,  in  the  event  of  Lucy  dying  without  issue,  the  property  must  go 
to  the  surviving  children  of  the  testator,  and  to  their  nearait  retatives. — {Cross- 
man  V.  Bevan,  8  W.  R.  84.) 

Conviction  under  6  Geo.  IV.,  Cap.  129,  Sec.  3. — This  was  a  decision  upon  a 
conviction  under  the  6  Geo.  lY.,  cap.  129,  sec  3,  for  threatening  a  workman. 
The  conviction  stated  tiiat  A.  B.,  unlawfully  and  hv  threats,  endeavoured  to 
force  one  C.  D.,  who  was  then  a  trade  workman,  hired  in  his  trade  and  busines 
of  a  mason  by  £.  F.,  to  depart  from  his  said  hiring  oontrair  to  the  Act.  Upon 
this  it  was  held  that,  inasmuch  as  the  offence  was  stated  in  the  words  of  the 
statute  declaring  the  offence,  the  conviction  was  good  under  the  Metropolitan 
Police  Act  (2  and  3  Vict.,  cap.  71,  sec.  48) ;  and,  further,  that,  independently 
of  that  statute,  the  offence  was  sufficiently  stated.  The  Court  of  £x.  subse- 
quently,  in  a  similar  case,  held  the  same. — (Pearham^  35  L.  T.  Rep.  91  and  106.) 

Railway  Company. — Action  by  Trustees  of  Abandoned  Undertakinff—7  o»rf8 
Ftcf.,  cap,  110,  sees.  23,  24. — Defendant  having  signed  a  subscription -deed,  con- 
templating an  undertaking  requiring  the  authoritv  of  Parliament,  and  wherebj 
he  authorized  Hie  provisional  directors  to  abandon  the  scheme  named  in  the 
deed, — Held  by  the  Court  of  Q.  B.  liable  to  an  action  by  the  trustees  for  the  com- 
pany, although  the  scheme  had  been  abandoned ;  and  a  demand  made  upon  him 
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fi  aot  a  call  within  7  and  8  Vict.,  cap.  110,  sees.  23,  24  ;  nor,  at  the  time  of 
irtion  brought,  need  such  company  be  provisionally  registered  under  7  and  8 
Vict.^  cap.  110.  Judgment  of  the  Queen's  Bench  iSSrmed  (dissentientibus 
Crovder,  J.,  and  Cockbum,  C.-J.,  the  latter  now  Chief-Justice  of  ^e  Q.  B., 
«ad  not  strictly  entitled  to  decide  on  matters  arising  in  error  from  his  own 
Court).  The  opinions  are  based  on  a  purely  technical  commentary  of  the  Act, 
tnd  cannot  satisfactorily  be  abridged.— (OWAam  v.  Brown,  8  W.  R.  91.) 

S-OE.— BreacA  of  Trust— Auction. — The  defendant  and  a  Mr  Bretherton 
vere  aoctioneers,  in  partnership,  at  Birmingham,  where  they  have  a  repository 
fcr  the  sale  of  horses.  In  June  1858  they  advertised  a  sale  by  auction  at  the 
icpofiitory.  The  advertisement  contained,  among  other  entries,  the  horses  to 
le  sold  as  follows  : — '*  The  three  following  horses,  the  property  of  a  gentleman, 
Mout  ««ertJ€.*'  One  of  these  was  a  mare  called  Janet  Pride.  The  plaintiff 
tfieoded  the  sale,  and  bid  60  guineas  for  her ;  another  person  immediately  bid 
(1  gidneas.  This  person  was  Mr  Henderson,  the  owner  of  the  mare.  The 
flotiff,  having  been  informed  that  the  last  bidder  was  the  owner,  declined 
to  bid  farther,  and  thereupon  the  defendant  knocked  down  the  mare  to  Mr 
HoderBon  for  61  guineas,  and  entered  his  name  as  purchaser  in  the  sale  book. 
Ob  the  same  day  tiie  plaintiff  tendered  to  the  defendant  L.63  in  sovereigns,  as 
^  price  of  the  mare,  and  demanded  her  as  being  the  highest  bona  fide  bidder. 
iWe  was  evidence  that  the  plaintiff  had  notice  that  the  following  was  amongst 
4e  conditions  of  nle : — "  Eighth.  Any  lot  ordered  for  this  sale  sold  by  private 
ttffltract  by  the  owner,  or  advertised  without  reserve,  and  bought  by  the  owner, 
to  le  liable  to  tiie  usual  commission  of  2  per  cent.*'  An  action  of  damages  was 
lirought  against  the  auctioneer  for  breach  of  contract.  At  the  trial  a  verdict 
^^  entered  for  the  plaintiff  for  L.5,  5s.  damages,  and  leave  was  given  to  amend 
tie  declaration  if  the  Court  should  think  fit ;  leave  was  also  given  to  the  de- 
feiuiaQt  to  move  to  enter  a  non-suit.  The  Court  of  Queen's  Bench  made  tiie 
^  absolute  to  enter  a  non-suit.  On  appeal  to  the  Ex.  C,  the  judgment  of 
tbe  Court  was  delivered  by  Martin,  B. : — In  this,  as  in  most  cases  of  sale  by 
ascUon,  the  owner's  name  was  not  disclosed ;  he  was  a  concealed  principal ;  the 
i>&nKft  of  the  auctioneers,  of  whom  the  defendant  was  one,  alone  were  published, 
!^i  the  Bale  was  announced  by  them  to  be  without  reserve.  This,  according  to 
^  (^  both  at  law  and  equity,  means  that  neither  the  vendor,  nor  any  person 
ib  his  behalf,  shall  Ind  at  the  auction,  and  that  the  property  shall  be  sold  to  the 
^Rbeat  bidder,  whether  the  sum  bid  is  equivalent  to  the  real  value  or  not 
[Tkerjitn  V.  Haines^  15  M.  and  W.  367).  We  cannot  distinguish  the  case  of  an 
victioneer  putting  up  property  for  sale  upon  such  a  condition  from  the  case  of 
the  loser  of  property  offering  a  reward ;  or  that  of  a  railway  company  publishing 
I  time  table,  stating  the  times  when,  and  the  prices  at  which,  the  trains  run. 
I-  has  been  dedded  that  the  persons  giving  the  information  advertised  for,  or  a 
P^'^^ger  taking  a  ticket,  may  sue,  as  upon  a  contract  with  him  {Denton  v.  The 
^/rmlNorihem  Railway  Company^  5  E.  and  B.  860).  Upon  the  same  principle, 
it  seems  to  us  that  the  highest  bona  fide  bidder  at  an  auction  may  sue  the  auc- 
tiuQeer  as  upon  a  contract  that  the  sale  shall  be  without  reserve.  We  think 
^  auctioneer  who  puts  property  up  for  sale  on  such  a  condition  pledges  him- 
^  that  the  sale  shall  be  without  reserve  ;  or,  in  other  words,  contracts  that  it 
^  be  sold,  and  that  this  contract  is  made  with  the  highest  bona  fide  bidder, 
^  in  the  case  of  a  breach  of  it,  that  he  has  a  right  of  action  against  the 
^QctioQeer.  Nor  does  it  seem  to  us  material  whether  the  owner,  or  a  person 
oa  his  behalf,  bids  with  the  knowledge  or  privity  of  the  auctioneer.  In  either 
case  the  sale  is  not  without  reserve,  and  the  contract  of  the  auctioneer  is  broken. 
)^  e  entertain  no  doubt  that  the  owner  might,  at  any  time  before  the  contract 
i-'  ^lly  completed,  intcoiere  and  revoke  the  auctioneer's  authority,  but  he  does 
^  at  his  peril ;  and  if  the  auctioneer  has  contracted  any  liability  in  consequence 
p(  hia  employment,  and  the  subsequent  revocation  or  conduct  of  the  owner,  he 
is  eDtiUed  to  be  indemnified.    We  do  not  think  the  conditions  of  sale  stated  in 
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the  case  (aasniraing  the  plaintiff  to  be  taken  to  have  had  notice  of  them)  affect 
it.    The  third  condition  has  nothing  to  do  with  the  caae ;  and  the  eighth  odIt 

S-ovides  that,  if  upon  a  sale  without  reserve  the  owner  acts  contrary  to  the  oon- 
tions,  he  must  pay  the  usual  commission  to  the  auctioneer.  For  theee  reaeon^ 
if  the  plaintiff  thinks  fit  to  amend  the  declaration^  he,  in  our  opinion,  is  entitled 
to  the  judgment  of  the  Court.— (  Warlow  v.  Harrison,  8  W.  R.  96.) 

Pabtnership. — Liability  of  Shareholders The  ordinary  Parliamentary  sub- 
scription contract  of  a  projected  company  for  forming  a  railway,  contained  i 
clause  empowering  the  provisional  oirectorB  to  abandon  the  appdication  tc 
Parliament.  B.  subscribed  this  contract  as  a  shareholder.  The  directors  aft^- 
wards  exercised  the  power  and  abandoned  the  application.  The  trustees  brou^Hd 
an  action  against  bun  for  calls,  under  the  covenant.  He  contended  that  thi 
subscription  contract  having  been  rendered  unnecessary  by  the  abandonment  d 
the  intention  to  go  to  Parliament,  it  was  void  for  all  purposes,  and  the  compani 
not  being  completely  registered,  he  was  not  liable  to  calls.  But  the  Ex.  Ch. 
held,  that  he  was  liable  upon  his  covenant,  and  that  the  action  not  being  f<M 
calls,  the  non-registration  of  the  company  Was  not  an  exempdoa.^^Aldham  t, 
Brown,  36  L.  T.  Rep.  237.) 

Railway. — Lands  Clauses  Act — ^A  railway  company,  under  their  ocHnpalBoi]f 
powers,  took  a  small  strip  of  ground  at  the  extireme  end  of  a  garden  attached  &o 
a  dwelling-house.  They  were  held  to  be  liable  to  purchase  the  entire  hooseand 
premises.— (Co^  v.  2'he  West  End,  etc..  Railway  Company,  86  L.  T.  Rep.  178.) 

Bankiko  Company. — Contributory, — B.,  a  widow,  had  shares  in  a  banking 
company  standing  in  her  name.  She  married  C,  and  then  the  shares  were 
vested  in  trustees  for  her  separate  use.  One  of  the  trustees  was  a  lesding 
member  of  the  company,  but  all  the  trustees  repudiated  the  trusts  of  the  settle- 
ment, and  the  company  had  no  formal  notice  of  either  the  settlement  or  the 
marriage,  and  the  Glares  remained  on  the  books  in  B.*s  name.  She  afterwardA 
made  an  ordo*  in  her  married  name  of  G.  for  payment  of  the  dividends  to  h«r 
husband,  and  he  received  them  under  that  onler.  It  was  held  that  she  was  ta 
be  placed  on  the  list  of  contributories  in  respect  of  her  sepMute  estate,  and  not 
husband.— (^x;)arte  Luard,  86  L.  T.  Rep.  202.) 

Husband  and  Wife. — Destination — Husband  and  wife  joined  in  a  mort^^ag^ 
of  the  wife^s  estate.  The  proviso  for  redemption  directed  that,  ^^on  payment/ 
the  property  should  be  reconveyed  to  the  husband  and  his  heirs.  Aft^wanis 
the  mortgage  was  paid  off  with  tiie  wife's  monev,  and  the  reoonveyanoe  wa^ 
made  to  die  husband  and  his  heirs  accordingly.  It  was  held  that  such  was  n(4 
the  intention  of  the  parties  at  the  time  of  the  original  mortgage,  and  the  Court 
decreed  a  reconveyance  to  the  wife.*-(S<a««/8eW  v.  HaUam,  36  ti.  T.  Rep.  179.) 

Acquiescence. — A  company  agreed  to  give  to  B.,  a  shipbuilder,  a  direct  com- 
munication from  his  premises  to  a  station  on  the  line ;  he  constructed  a  tunnel 
to  carry  out  this  communication,  and  used  it  for  two  years  and  a  half.  The 
company  then  sought  to  withdraw  the  permission,  but  they  were  held  to  be 
bound  by  their  acquiescence  in  his  user.— (Zaird  v.  The  Birkenhead  Raiiu'ay\ 
Company,  83  L.  T.  Rep.  169.) 

SucCES»ON. — Assumption  of  Legacy. — B.  bequeathed  to  his  son  L.2000 
absolutely^  and  gave  his  residuary  estate  to  trustees  to  pay  the  interest  of  one- 
third  of  it  to  his  son  for  life,  and  after  his  decease  to  his  children.  On  his  son> 
marriage,  which  took  place  after  the  execution  of  the  will,  testator  eettleJ 
L.2000  Bank  Annuities  on  his  son  for  life,  then  to  the  wife  for  life,  and  after 
the  death  of  the  survivor  to  the  children.  It  was  held  by  the  Court  of  Appeal 
that  the  residuary  gift  and  not  the  specific  bequest  was  adeemed  pro  tanto  hj 
the  L.2000  bo  settled.  Until  the  case  of  Pym  v.  Lockyer,  6  Myl.  and  Cr.  29,  it 
was  thought  that  ademption,  if  it  took  place  at  all,  must  be  total ;  but  it  was 
then  settled  that  there  might  bo  partial  ademption. — {Montejhre  v.  Cfuadella^  35 
L.  T.  Rep.  261.) 
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[t  would  be  a  carious  subject  for  a  philosophical  historian  to  in- 
resti^te  how  often  and  how  far  our  most  valued  privileges  and 
most  valuable  institutions  have  owed  their  origin  to  most  un- 
likely causes, — party  spirit,  the  desire  of  self-aggrandizement,  or 
4e  scarcely  more  reputable  spirit  of  political  ambition.  To 
take  a  familiar  instance  within  our  own  immediate  sphere,  how 
thoroughly  was  the  Court  of  Session  the  offspring  of  a  particular 
policy  of  our  kings ;  how  little  did  it  owe  its  origin  to  any  sin- 
cere desire  for  the  pure  and  impartial  administration  of  justice  I 
The  stoiy  of  its  establishment  was  somewhat  on  this  wise.  The 
feudal  system  was  all-powerful  in  Scotland, — every  social  and  poli- 
tical institution  was  bent  to  or  broken  before  it.  The  Government 
^as  a  complete  oligarchy,  and  the  power  of  the  barons  supreme. 
Perhaps  no  circumstance  tended  more  to  increase  their  power  than 
the  rights  of  jurisdiction,  civil  and  criminal,  which  they  possessed. 
Over  their  feudal  inferiors  these  rights  gave  them  the  most  absolute 
power,  both  as  to  persons  and  property;  while  from  their  feudal 
superior,  the  sovereign,  they  took  away  one  of  the  chief  sources  of 
regal  power  and  revenue.  In  none  of  the  European  states  was  this 
more  manifest  than  in  Scotland,  down  to  and  during  the  reign  of 
the  earlier  Stuarts.  Robertson,  in  his  History  (vol.  i.,  pp.  12-35), 
plains,  at  considerable  length  and  with  much  acumen,  the  various 
causes  which  led  to  this  result.  For  our  present  purpose  the  fact 
Itself  is  sufficient,  that  the  judicial  powers  of  the  nobility  covered  the 
whole  country  with  petty  tyrants,  and  took  from  the  monarchs  all 
real  share  in  the  administration  of  justice,  which  has  been  well  cha- 
racterized as  "  one  of  the  most  powerful  ties  between  a  king  and  his 
sabjects."    It  is  true  the  king  had  original  and  undisputed  jurisdic- 
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tion  within  his  own  demesnes,  but  these  were  of  very  limited  extent 
There  was  also  an  appeal  to  him,  or  to  his  court,  from  the  judgmeni 
of  the  barons  or  their  courts ;  but  somehow  the  barons  managed  tl 
render  this  appellate  jurisdiction  almost  quite  nugatory,  notwitb 
standing  the  endeavours  of  the  kings  to  give  it  power  and  fo] 
And  it  was  not  till  1532,  when  the  Court  of  Session  was  institute 
by  James  V.,  that  any  efficient  check  was  devised  on  the  arbii 
proceedings  of  the  barons*  courts.  It  is  interesting,  however, 
trace  the  various  steps  which  led  slowly  and  hesitatingly  to  ti 
establishment  of  a  Supreme  Civil  Court,  through  which,  in  a  de^ 
we  can  scarcely  understand  at  the  present  day,  the  unjust  preteirfi 
sions  of  the  nobles  were  set  aside,  and  the  rights  of  the  Crown  asm 
the  liberties  of  the  people  vindicated.  A  few  observations  upo* 
these  may  therefore  be  considered  a  not  inappropriate  introductioli 
to  some  slight  sketches  of  the  Scottish  College  of  Justice,  from  itli 
institution  to  times  "  within  the  memory  of  men  still  living.*'  ' 

From  the  earliest  period,  the  kings  of  Scotland  were    in  nati 
to  hold  courts  which  were  attended  by  the  peers  and  great  eccleJ 
siastics.     There  was  no  fixed  time  for  holding  these  courts,  and 
their  composition  as  to  members  varied  greatly.      The  bosineai: 
brought  before  them  was  both  legislative  and  judicial,  if  indeed  in  i 
the  very  earliest  times  any  valid  distinction  can  be  made  between  i 
these.     During  the  thirteenth  century,  the  King^s  Court  took  the  j 
more  definite  and  permanent  form  of  the  Parliament :  still,  how-  i 
ever,  the  arrangements  for  transacting  the  various  kinds  of  business 
which  came  before  it  were  veiy  defective ;  and  this  want  of  method, 
combined  with  the  opposition  of  the  nobility,  deprived  the  Parlia- 
ment, especially  in  its  judicial  capacity,  of  all  real  power.     In  1369, 
however,  the  Parliament  took  a  considerable  step  in  advance,  bj 
appointing  two  committees  of  its  own  members, — the  one,  ^  ad  id 
gucB  concemunt  communem  justUiam;^^   the  other  containing  the 
germ  of  the  body  ultimately  known  as  the  Lords  of  the  Articles. 
James  I.,  with  the  sagacity  which  he  displayed  in  almost  every  de- 
partment of  public  afiairs,  determined  on  still  further  improving  the 
means  for  administering  the  supreme  jurisdiction  possessed  by  him- 
self and  the  Parliament.     He  accordingly,  about  the  year  1433; 
appointed  the  Chancellor,  along  with  certain  other  persons,  whom 
he  chose  from  among  the  Estates  of  Parliament,  to  hold  courts  for 
the  trial  of  civil  causes  three  times  in  the  year,  in  whatever  place 
lie  pleased  to  name.     The  persons  so  chosen  were  caUed  Lords  of 
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Sesaoiu  In  1457  the  Lords  of  Session  were  directed  to  sit  for  forty 
davs,  three  times  each  year,  at  Edinburgh,  Perth,  and  Aberdeen ; 
loii  this  provision,  more  economical  to  the  country  than  pleasant  to 
their  Lordships,  was  further  made  that,  considering  the  shortness  of 
Jie  time  they  were  to  sit  (and  the  same  persons  would  not  be  called 
»  again  for  seven  years),  they  of  ^^  their  awne  benevolence  suld  heir 
ikfcir  awne  costs.''  They  got,  however,  one-half  of  the  king^s  unlaw, 
or  small  fines  of  court,  to  assist  in  defraying  their  expenses.  This 
sliDerant  court  did  not  work  well ;  and  accordingly,  in  1503,  it  was 
sacted  that  ^^  thair  be  ane  consale  chosen  be  the  kingis  hienes  quhilk 
al  sit  continually  in  Edinburgh,  or  quhar  the  king  makes  residence, 
3r  qahar  it  pleases  him,  to  decide  all  manner  of  sumoundis  in  civile 
naters,  complaints,  and  causis,  daily,  as  thai  sal  happen  to  occur, 
ind  sal  have  the  same  power  as  the  Lords  of  Session."  The  judges 
ippointed  under  this  enactment  were  called  the  Lords  of  Daily 
Council.  The  co-existence  of  these  two  courts  by  no  means  tended 
to  increase  the  reputation  of  the  supreme  tribunals.  This  may 
Rudily  be  believed  when  it  is  remembered  that,  as  Mr  Cosmo  Innes 
ioforms  us,  in  his  recent  admirable  work  on  ^^  Scotland  in  the 
Middle  Ages,"  ^^  causes  that  commenced  in  the  one  court  frequently 
v-ere  disposed  of  in  the  other,  while  the  clerks  seem  to  have  had  no 
dear  notions  of  the  distinction  between  them ;  and  frequently,  in 
engrossing  the  proceedings  of  the  one,  use  the  style  and  form  of 
the  other.'' 

Hitherto,  therefore,  the  efforts  of  the  successive  sovereigns  to  add 
to  their  own  power  and  diminish  that  of  the  nobility,  by  the  erection 
ct*  royal  courts  of  supreme  jurisdiction,  had  signally  failed.  Not 
only  had  the  royal  policy  been  insufficient  for  the  purpose  of  de- 
stroying or  bringing  into  contempt  the  courts  of  the  barons,  but, 
by  the  ^^  conAision  worse  confounded"  which  it  had  produced  in  the 
idng^s  own  courts,  it  added  to  the  barons'  powers,  and  enabled  them 
to  point  contemptuously  from  the  king's  iU-regulated  tribunals  to 
iheir  own,  which  were  certainly  not  harassed  by  any  conflict  of 
jurisdiction  such  as  we  have  described. 

At  length,  in  the  year  1532,  James  Y.  obtained  the  consent  of 
Parliament  to  the  establishment  of  ^^  ane  college  of  cunning  and 
wise  men,  baith  of  spiritual  and  temporal  estate,  for  the  doing  and 
administracioun  of  justice  in  all  civil  actions,"  which  still  subsists 
under  the  more  familiar  title  of  the  Court  of  Session.  The  college 
was  to  conust  of  a  president,  and  fourteen  Ordinary  members,  cue 
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half  clerical,  the  other  lay,  whilst  the  Lord  Chancellor  was  entitled 
to  sit  and  preside  when  he  pleased,  and  the  king  had  the  right  of 
naming  Extraordinary  Lords  to  ^^  have  voit  siclik  to  the  nomer  of 
three  or  four." 

Many  circumstances  combined  to  make  it  likely  that  this  court 
would  prove  a  more  perfect  tribunal  than  any  of  its  predecessors. 
In  it  were  united  the  functions  both  of  the  Lords  of  Session  and  the 
Lords  of  Daily  Council  (whence  its  Judges  are  to  this  day  styled 
Lords  of  Council  and  Session),  and  all  risk  of  conflict  between 
two  courts  of  co-ordinate  jurisdiction  was  thus  removed.  Again, 
the  Judges  were  specially  named,  and  were  to  be  selected  on  account 
of  their  ability  and  knowledge  of  law :  thus  the  evils  of  a  fluctuating 
and  ignorant  tribunal,  previously  so  great,  should  in  large  measure 
have  ceased.  Nor  is  it  to  be  laid  out  of  view  that  a  certain,  though 
very  small,  pecuniary  provision  had  been  made  for  remunerating  the 
Judges,  and  enabling  them  to  maintain  the  high  position  which  their 
office  conferred.  In  the  preceding  year  (1531),  the  Duke  of  Albany 
had  obtained  from  his  kinsman.  Pope  Clement  VII.,  a  bull  directing 
a  tax  to  the  amount  of  10,000  golden  ducats  {ducaioram  auri  de 
camera)  to  be  raised  from  the  ecclesiastical  order,  for  the  mainten- 
ance of  the  Senators  of  the  College  of  Justice,  which  it  was  then  in 
contemplation  to  create.  The  tax,  as  might  have  been  expected,  was 
keenly  opposed  by  the  clergy,  headed  by  Gavin,  Bishop  of  Aberdeen ; 
but  they  were  obliged  to  give  way  after  an  unsuccessful  appeal  to 
the  Holy  Father.  The  produce  of  this  tax  was  so  small,  that  in 
1549  it  only  yielded  L.40  Scots  to  each  ordinary  Lord. 

Thus  constituted  and  endowed,  the  new  Court  sat  for  the  first 
time  on  the  27th  May  1532,  the  king  being  present ;  and  from 
that  time  to  the  present,  its  sessions  have  never  been  interrupted, 
except  when  occasionally  war  or  pestilence  was  devastating  the 
land,  and  from  1650  to  1661,  when  its  functions  were  exercised 
by  Cromwell's  commissioners  for  the  administration  of  justice  to  the 
people  of  Scotland. 

We  have  noticed  the  various  causes  which  conspired  to  render 
the  Court  of  Session  a  more  perfect  tribunal  than  its  predecessors, 
and  a  more  powerful  instrument  in  the  hands  of  the  kings  for 
curbing  the  turbulence  of  the  nobility.  It  cannot  be  denied,  how- 
ever, that,  for  a  considerable  period  after  its  institution,  the  operation 
of  these  causes  was  suspended,  and  the  royal  policy  frustrated.  Nor 
is  it  difficult  now  to  see  what  led  to  this  unfortunate  result.    First, 
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ihere  was  the  constitational  hatred  of  new  and  untried  institutions, 

0  especially  powerful  among  a  rude  and  ignorant  people.  Then 
K)th  the  nobility  and  the  clergy  were  determined  enemies  of  the 
lew  court ;  the  former,  because  they  saw  clearly  enough  how  fatal, 
f  firmly  established,  it  might  prove  to  their  order ;  the  latter,  be- 
iuse  they  had  been  taxed  for  its  support.  But  last,  and  perhaps 
[reatest  obstacle  of  all  to  the  success  of  the  new  tribunal,  the  Judges, 
astead  of  being  selected  for  their  judicial  qualities,  were  generally 
fiere  political  partizans,  and  many  of  them  exhibited  anything  but 

1  good  example  of  obedience  and  respect  for  the  laws  they  had  to 
administer.     This  will  become  abundantly  clear,  as  we  now  proceed 
nth  a  rapid  account  of  the  more  remarkable  Senators  of  the  College 
)f  Justice  during  the  first  half-century  of  its  existence.^   Here,  how- 
fever,  it  may  be  interesting  to  state  the  arrangements  which  were 
made  for  the  sittings  of  the  new  court,  as  these  are  contained  in  the 
Bnt  Act  of  Sederunt,  dated  27th  May  1532.     The  Act,  inter  alia^ 
contains  the  following  provisions  : — "  It  is  devisit  and  ordanit .  . . 
that  settis  be  honestlie  maid  and  coverit  with  grene  claith,  flokkit 
on  the  kingis  expensis,  quhar  the  Lordis  sail  sit ;  and  sal  be  maid 
ane  burd  quadrangulare  or  rownd,  about  the  quhilk  thair  may  sit 
iriii  personis  eselie ;  and  that  thair  be  maid  sett  aboun  sett,  and 
ane  bell  to  be  hangin,  to  call  in  masaris,  or  parties,  as  the  Lordis 
reqoiris.    Iteniy  that  all  the  Lordis  sail  entre  in  the  Tolbuth  and 
Coonsal-houss,  at  viii  houris  in  the  momyng  dayly,  and  sail  sit  quhil 
n  houris  be  strikin.     Iteniy  Alssone  as  the  Lordis  be.enterit  in  the 
Tolbuth,  that  an  maisser  ische  the  Counsal-houss,  and  him  self  sail 
stand  at  the  dur,  and  latt  na  man  entre ;  and  giff  ony  Lord,  or 
nthir  man,  commys  to  the  dur,  and  desiris  enteres,  that  he  advertiss 
the  Lordis  thereof;  and  giff  thai  have  ony  matir,  thai  will  propone, 
that  silence  be  had,  quhill  thai  have  done,  and  than  to  remove* 
f^m,  that  na  man  entre  to  pley,  bot  the  parteis  contenit  in  thair 
snmmondis,    and  thair  procuratouris,   giff  thai  will   ony   have." 
thoTigh  the  hour  of  meeting  was  an  early  one,  it  cannot  be  said  that 
the  sederunts  were  long.    They  were  doubtless,  however,   quite 
sufficient  for  the  transaction  of  all  the  judicial  business  which  at 
that  early  period  came  before  the  court. 

^  If  any  of  our  readers  should  wish  to  obtain  information  as  to  all  the 
Senatora  of  the  College  of  Justice,  they  will  find  it  in  Messrs  Haig  and  Brunton^s 
'Wount  of  them — a  work  full  of  most  interesting  and  accurate  information,  to 
^^ich  reference  has  very  frequently  been  made  in  the  composition  of  these 
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According  to  the  Act  of  Institution,  die  following  were  the  first 
Senators  : — Alexander  Myln,  Abbot  of  Cambnskennetb  ;  Sichard 
Both  well,  Rector  of  Eskirk ;  Sir  John  Dingwell,  Provost  of  Trinity 
College;  Henry  White,  Rector  of  Finevin ;  Robert  Schanwell, 
Vicar  of  Kirkcaldy  ;  William  Gibson,  Dean  of  Restalrig;  Thomai 
Hay,  Dean  of  Dunbar ;  Arthur  Boyce,  Chancellor  of  Brechin ;  Sir 
William  Scot  of  Balweary ;  Sir  John  Campbell  of  Lundy ;  Sir 
James  Colville  of  Easter  Wemyss ;  Sir  Adam  Otterbum  of  Auld- 
hame ;  Nicolas  Crawford  of  Oxengangs,  the  Justice-Clerk  ;  Francb 
Bothwell ;  and  James  Lawson.  Schanwell  and  Boyce  did  not  take 
their  seats  when  the  court  was  constituted,  but  at  a  subsequent 
period  officiated  as  judges.  In  their  place.  Abbot  Reid  of  Kinr<»s, 
George  Ker,  Provost  of  Dunglass,  and  Sir  James  Foulis  of  Colinton, 
were  admitted  by  the  king. 

The  Abbot  of  Cambuskenneth  was  the  first  Lord  President  of  the 
Court  of  Session.     He  was  not  a  man  of  brilliant  parts,  or  distin- 
guished for  his  legal  acquirements ;  but  he  was  a  prelate  of  great  zesd, 
and  had  a  sincere  love  for  learning.     His  correspondence  with  the 
Canons  of  St  Victor,  near  Paris,  on  the  decayed  condition  of  Scot- 
tish learning,  and  his  strenuous  endeavours  to  restore  it,  will  ever 
entitle  him  to  the  grateful  remembrance  of  all  who  love  letters  and 
rejoice  to  see  literary  tastes  preserved  by  men  advanced  to  posts  of 
great  labour  and  high  honour.     Mr  Fraser  Tytler,  in  his  Life  of 
Sir  Thomas  Craig,  gives  the  following  characteristic  instance  of  the 
Abbot's  zeal  as  a  mcmastic  reformer,  which  has  been  preserved  in 
a  work  written  by  one  of  his  own  canons : — "  It  had  been  directed 
by  the  Council  of  Toledo,  that,  in  monasteries  following  the  order  of 
St  Augustine,  the  Scriptures  should  be  read  to  the  monks  during 
the  time  of  dinner.    Our  modem  prelates,  says  the  indignant  canon, 
whose  time  is  occupied  in  the  society  of  women  and  profane  persons, 
had  altogether  neglected  the  sacred  rule  ;  but  my  venerable  prelate 
and  father  in  Christ,  to  whom  God  grant  perseverance  and  salva- 
tion, revived  the  custom.      On  the  days  when  fish  was  eat,  the 
Scripture  was  read  uninterruptedly ;  on  other  days,  at  the  com- 
mencement and  conclusion  of  the  meal,  and  when  the  abbot  himself 
was  present  in  the  refectory,  which  he  ever  was  upon  the  Sabbath, 
and  generally  on  the  other  days  of  the  week,  it  was  his  custom  to 
deliver  a  discourse,  in  the  middle  of  dinner ;  and  that  he  might  render 
the  brethren  attentive,  he  would  often  suddenly,  and  when  they  least 
expected  it,  command  them  to  exhort  or  preach  extempore :  in  which 
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number  thns  exercised,  adds  the  canon,  I  myself,  although  unworthy, 
was  often  included.''  Abbot  Myln  died  in  1548  or  1549,  and  was 
sncoeeded  as  President  by  Robert  Reid,  then  Bishop  of  Orkney. 

Reid  was  Abbot  of  Kinross  in  1532,  and  under  that  title  was  ad- 
mitted one  of  the  first  Senators  of  the  College  of  Justice,  being  at 
the  same  time  appointed  to  act  as  President  in  the  absence  of  the 
Abbot  of  Cambuskenneth.     Like  Myln,  he  was  a  man  of  learning, 
md  did  nmch  to  advance  it  among  his  countrymen.     Though  a 
churchman  and  a  prelate,  he  never  displayed  much  zeal  for  his  order, 
hit  was  chiefly  employed  by  his  sovereign  on  various  diplomatic  mis- 
sions to  England,  Rome,  and  France.     Indeed,  it  is  difficult  to  un- 
derstand how  he  managed  to  discharge  his  judicial  duties  at  all ;  for, 
especially  after  he  succeeded  to  the  President's  chair  in  1548,  he 
was  constantly  engaged  in  some  embassy  or  another  till  the  year 
1558,  when  he  was  sent  as  one  of  the  Estates'  Commissioners  to 
witness  the  marriage  of  Mary  with  the  Dauphin  of  France.     This 
was  the  last  of  his  embassies,  and  the  ending  of  his  life,  for  he 
died  at  Dieppe,  on  his  way  home,  not  without  suspicion  of  having 
been  poisoned  at  the  instance  of  the  house  of  Guise,  whose  enmity 
he  had  aroused  by  his  spirited  conduct  in  Paris.     Among  the  many 
benefactions  made  by  Bishop  Reid  to  the  cause  of  learning,  not  the 
least  noteworthy  is  his  bequest  of  8000  merks  towards  founding  a 
f^WechQ  in  Edinburgh  for  the  education  of  youth ;  which  money,  as 
Maitland  (History  of  Edinburgh,  pp.  355,  356)  tells  us,  was  laid 
ont  in  the  purchase  of  the  site  of  the  famous  Kirk  of  Field,  on 
which  the  University  now  stands.     Bishop  Keid  was  succeeded  as 
President  by  Henry  Sinclau:,  Dean  of  Glasgow,  of  whom  we  shall 
have  to  speak  hereafter. 

Sir  John  Campbell  of  Lundy  was  one  of  the  original  senators  of 

the  temporal  side.     At  to  his  qualifications  for  the  bench,  nothing  is 

known,  and  nothing  can  be  said.     The  year  after  his  appointment  he 

was  named  Captain-General  "  till  all  the  fute  bands  of  Scotland,"  so 

that  military  employments  were  not  then  considered  inconsistent 

with  the  judicial  position  any  more  than  they  have  been  in  recent,  or 

indeed  in  these  present  times.     There  is  no  evidence  of  Sir  John's 

having  ever  been  on  active  service,  so  that  we  cannot  from  his  case 

flraw  any  inference  as  to  the  effect  of  such  plurality  of  functions. 

Sir  John  sat  on  the  bench,  or  at  least  continued  to  be  a  judge,  for 

more  than  thirty  years,  for  the  last  five  of  which  he  was  the  sole  sur- 

nvor  of  the  original  senators. 
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Sir  Adam  Otterbum  was  another  of  the  fifteen  judges  named  in 
the  Act  of  Institution.     He  was  long  King's  AdvocatCy  and,  as 
the  fashion  then  was,  frequently  obtained  diplomatic  employment 
In  1532,  when  appointed  to  the  bench,  he  was  Provost  of  Edin- 
burgh, and  he  held  that  office  for  many  years  thereafter.    Sir  Adam 
was  a  man  of  a  quaint  humour,  as  may  readily  be  seen  from  the    ' 
following  dialogue  regarding  the  intended  marriage  of  Queen  Mary 
and  Prince  Edward,  which  is  preserved  in  Sir  Ralph  Sadlei's  State 
Papers  (li.  325-6)  : — Sir  Ralph  had  urged  him  that,  "  by  the  mar-  1 
riage  of  these  two  princes,  this  two  realmes  being  knytte  and  con- 
joined in  one,  the  subjects  of  the  same,  which  have  been  alwaies  in-  - 
fested  with  the  warres,  myght  live  in  welth  and  perpetual  peas.    I  | 
pray,  said  he  (Otterbum),  give  me  leave  to  ask  you  a  question  ;  and  ! 
this  was  his  question,  in  these  wourds  and  terms  which  I  will  reherse  i 
unto  you.     If,  said  he,  your  lad  were  a  las,  and  our  las  were  a  kd, 
wold  you  then,  said  he,  be  so  earnest  in  this  matier;    and  could 
you  be  content  that  our  lad  should  mary  your  las,  and  so  be  Sang 
of  England  ?     I  answered,  that  considering  the  grate  good  that 
might  ensue  of  it,  I  should  not  shew  myself  zelous  to  my  country,  ; 
if  I  should  not  consent  unto  it.     Well,  said  he,  if  you  had  the 
las  and  we  the  lad,  we  coulde  be  well  content  with  it ;  but,  sayetb 
he,  I  cannot  believe  that  your  nacyon  could  agree  to  have  a  Scotte 
to  be  Kyng  of  England.    And  lykewise,  I  assure  you,  said  he,  that  , 
our  nacyon,  being  a  stout  nacyon,  will  never  agree  to  have  an 
Englishman  to  be  King  of  Scotland.    And  though  the  hole  nobilitie 
of  the  realme  wolde  consent  unto  it,  yet  our  comen  people,  and 
the  stones  in  the  strete,  wolde  ryse  and  rebelle  agenst  it." 

James  Beaton,  successively  Archbishop  of  Glasgow  and  of  St 
Andrews,  was,  in  Nov.  1532,  appointed  to  fill  a  vacancy  which  had 
occurred  among  the  senators  of  the  spiritual  side.  Like  his  more 
famous  nephew,  the  Cardinal,  he  was  an  intriguing  churchman,  far 
more  concerned  with  the  political  contests  of  the  day  than  with  the 
proper  discharge  of  his  sacred  duties.  He  it  was,  who,  when  appealed 
to  by  Gavin  Douglas,  Bishop  of  Dunkeld,  to  put  an  end  to  the  fray 
which  ended  in  the  well-known  conflict  called  "Cleanse  the  Causey," 
as  Pitscottie  relates  it  (p.  286),  "  answeired  him  againe  with  ane 
oath,  chopping  on  his  breast,  saying,  *  Be  my  conscience,  my  lord,  I  ' 
knaw  not  the  matter.'  But  when  Mr  Gawin  hard  the  bischopis 
purgatioun,  and  chopping  on  his  breast,  and  perceaved  the  plettis  of 
his  jack  clattring,  he  thought  the  bischop  deceaved  him :  So  Mr 
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Gawin  said  to  him,  '  My  Lord|  your  conscience  is  not  guid,  for  I 
bear  it  clattring."*  For  the  part  he  took  in  the  conflict  he  nearly 
lo6t  his  life,  and  assuredly  would  have  been  slain  in  cold  blood  by 
he  Douglases,  had  not  Bishop  Gavin  interposed  and  saved  him. 
Soch  a  man  was  not  likely  to  prove  a  great  ornament  to  the  bench^ 
Fet  the  King  advanced  him  to  it,  as  we  have  seen. 

By  the  Act  of  Institution,  the  King  was  entitled  to  name  Extra- 
^nary  Liords  to  the  "  nomer  of  three  or  four."  In  1632  he  exer- 
cised this  power  in  favour  of  tlie  Lord  Hay  of  Tester,  the  Lord 
Lindsay,  and  the  Lord  Herries,  None  of  these  noblemen  made  the 
lightest  pretensions  to  legal  knowledge,  and  they  illustrate  what 
iras  for  many  years  a  great  blot  on  the  character  of  the  Court,  and 
I  serious  obstacle  to  its  usefulness,  viz.,  its  liability  to  be  swamped  by 
Eojal  nominees  ignorant  of  law,  who  were  yet  entitled  to  give  their 
rotes  alon/sr  with  the  ordinary  judges.  It  will  scarcely  be  believed  that 
it  was  not  till  the  accession  of  the  House  of  Hanover  that  the  Kings 
tight  of  appointing  Extraordinary  Lords  was  abolished.  The  last 
Extraordinary  Lord,  John  Marquis  of  Tweeddale,  died  in  1762- 

Perhaps  no  more  striking  illustration  of  the  strange  character  of 
ihe  times  could  be  found  than  the  appointment  of  Walter  Lindsay, 
Lord  St  John,  as  a  senator  on  the  spiritual  side.  His  Lordship,  who 
vas  one  of  the  Knights  of  St  John  of  Jerusalem,  had  greatly  dis^ 
tiflgnished  himself  ^^  foughtin  againes  the  Turkis  in  defence  of  the 
Christianes,"  and  on  his  return  to  Scotland  had  been  made  Pre 
ceptor  of  Torphichen.  A  few  years  later.  Sir  Bichard  Maitland 
complained  that, 

To  mak  actis  we  have  sum  fell, 
God  kens  gif  that  we  kelp  thame  well ! 
We  cum  to  bar  with  jak  of  steel, 
As  we  wald  hoist  the  judge  and  fraj, 
Of  sik  justice  I  have  na  akeil, 
Quhair  rewle  and  order  is  away. 

It  could  be  no  matter  of  surprise  that  the  bar  should  be  warlike, 
when  an  Hospitaller  sat  on  the  bench  alongside  of  the  Captain- 
General  *^  till  all  the  fiite  bands  of  Scotland,''  and  sundry  others 
such  like. 

Arthur  Boyce,  the  brother  of  Hector  Boece,  the  historian,  who 
Had  been  one  of  the  senators  named  in  the  Act  of  Institution, 
but  was  not  admitted  till  1535,  was  probably  the  first  man  of  pro* 
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perly  legal  acquirements  who  sat  on  the  Scottish  bench.  M^Eenae, 
in  his  Lives  of  Scottish  Writers  (ii.  383)^  tells  us  that  he  ^  was 
Doctor  of  the  Canon  Law  and  Licentiate  in  the  Civil."  He  tanglit 
the  laws  with  great  applause,  and  was  a  man  of  great  eloquence 
and  erudition.  Dempster  tells  that  he  wrote  a  Book  of  Excerptions 
out  of  the  Canon  Law ;  "  Scripsit"  says  he,  "  Eaeerptaexjure  Pon- 
iificOy  qwB  sunt  veluti  Paratiilar  Had  there  been  more  judges  with 
endowments  such  as  Boece  possessed,  the  Court  of  Session  wonld 
soon  have  become  as  perfect  a  tribunal  as  it  promised  to  be  when 
first  proposed  bj  James  Y.  But  with  such  colleagues  as  he  had,  Iiis 
learning  and  ability  must  have  proved  of  but  little  use. 

Robert  Oalbraith,  parson  of  Spot,  appointed  in  1537,  is  supposed 
to  have  been  the  collector  of  the  decisions  frequently  cited  in  Bal- 
four's Practicks,  as  the  ^'  Book  of  Galbraith."  He  is  therefore  en- 
tided  to  the  honour,  such  as  it  is,  of  having  laid  the  first  stone  of 
that  huge  cairn  of  precedents  which  now  lies  over  the  body  of  the 
law  in  this  country.  He  had  not,  however,  long  time  to  proceed 
with  his  self-imposed  task,  for  in  1543  ^'  he  was,"  says  Amot  (Crimi- 
nal Trials,  p.  155),  ^'  murdered  by  John  Carkeitill  and  his  accom- 
plices, on  account  of  some  favour  shown  to  Sir  William  Sinclair  of 
Herdmanstoim.''  Two  other  supreme  judges  have  been  murdered 
in  Scotland  since  then, — John  Graham,  parson  of  Killeam,  one  of 
the  judges  of  the  Court  of  Justiciary,  in  1592,  and  President  Lock- 
hart  in  1689.  ^^  All  of  them,''  remarks  Amot,  ^^  were  murdered  on 
account  of  causes  to  which  they  were  either  party  or  judge.^ 

As  already  stated,  the  third  President  of  the  Court  was  Henry 
Sinclair,  Bector  of  Glasgow,  and  afterwards  Bishop  of  Ross.  He 
had  been  appointed  an  Ordinary  Lord  in  1 537,  and  succeeded  to 
the  Chair  on  the  death  of  Reid,  Bishop  of  Orkney,  about  the  year 
1559.  Mr  Tytier  (Life  of  Craig,  p.  74)  calls  Sinclair  « the  re- 
former  of  the  law,  and  the  patron  of  the  literature  of  his  country," 
and  he  seems  well  to  have  deserved  the  character  thus  given  him. 
"  It  was  by  the  exertions  of  Sinclair,"  Bishop  Leslie,  preserved  by 
Tytier,  states,  "  aided  as  they  were  by  the  co-operation  of  the  magis- 
trates, advocates,  notaries,  and  others  in  official  situations,  that  all 
those  superfluous  forms  which  gave  an  e&sy  inlet  to  tedious  litiga- 
tions were  at  once  cut  off,  and  the  system  of  our  municipal  jurispm- 
deuce  restored  to  its  ancient  simplicity  and  purity."  This  is  high, 
probably  extravagant  praise ;  but  there  is  good  reason  for  supposing 
that  many  of  the  useful  statutes  which  were  passed  in  and  about  1555 
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were  dne  to  Sinclair's  exertions  and  influence  with  his  brethren  on 
the  bench  and  in  Parliament.  To  Henry  Sinclair  has  been  ascribed 
the  collection  of  decisions  between  1540  and  1550,  known  as  Sin- 
claiVs  Practicks,  and  still  preserved  in  manuscript  in  the  Advocates' 
Library,  This  is,  however,  an  error, — the  compiler  having  really 
been  John  Sinclair,  Bishop  of  Brechin,  his  brother,  who  succeeded 
him  as  President  in  January  1566,  but  only  lived  till  the  following 
April   John  Sinclair  had  been  an  Ordinary  Lord  from  1540. 

Henry  Balnevis  of  Hallhill,  appointed  in  1538,  was  the  first 
strong  Ph>testant  who  sat  on  the  Scottish  bench.  He  was  a  man 
of  great  abilities,  and  firom  a  low  position  rose  to  be  Secretary  of 
State  under  Arran's  regency  in  1543.  In  the  conspiracy  for  the 
murder  of  Cardinal  Beaton  there  is  but  too  good  ground  for  sup- 
posing that  Balnevis  joined.  He  entered  the  Castle  of  St  Andrews 
with  Norman  Leslie  and  his  associates,  but  did  not  actively  share 
in  the  bloody  deed.  Having  afterwards  surrendered  with  the  rest 
of  the  conspirators,  he  was  sent  with  them,  as  a  prisoner,  to  Rouen, 
where  he  composed  what  Knox  (History  of  the  Reformation,  p.  83) 
calls  ^  a  maist  profitabill  treatise  of  justificatioun."  Li  1556,  his 
forfeiture  being  rescinded,  he  returned  to  Scotland,  and  took  a  very 
actiFe  part  in  the  religious  conflicts  of  those  times.  Nor  was  he 
restrained  from  mingling  freely  in  public  aflairs,  though  he  was  re- 
stored to  his  seat  on  the  bench  in  1563.  Judges  were  not  then 
expected  to  keep  aloof  from  political  or  ecclesiastical  turmoil  as  they 
are  now,  so  Balnevis  joined  heart  and  soul  in  the  struggles  then 
making  by  the  Protestant  party  to  obtain  the  ascendancy  in  the 
State.  His  character  and  conduct  have  been  keenly  censured  by 
writers  of  the  opposite  party ;  and  besides  accusing  him  of  having 
been  in  the  constant  practice  of  accepting  bribes  or  largesses  from 
the  English  sovereigns,  they  maintain,  that  while  acting  as  one  of 
the  Justice  General  Argyll's  assessors  at  the  trial  of  Bothwell  for  the 
murder  of  Darnley,  he  corruptly  connived  at  his  acquittal.  It  is 
exceedingly  difficult  now  to  decide  with  whom  the  truth  lies, — con- 
temporary sources  of  information  being  so  tainted  by  party  spirit  as 
to  render  any  conclusion  drawn  from  them  very  untrustworthy. 

In  the  midst  of  senators  remarkable  as  politicians,  diplomatists, 
soldiers,  or  high  churchmen,  it  is  curious  to  come  on  one  who  was 
a  lawyer  only,  and  obliged  to  depend  for  his  livelihood  on  the 
emoluments  of  his  office.  Such  a  one  we  have  in  John  Gladstanes, 
^a  licentiate  in  baith  the  laws,"  who  became  a  judge  in  1542.    He 
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had  previously  in  1536  been  appointed,  along  with  Thomas  Marjoth 
banks,  advocate  for  the  "  pure  indigent  pepie"  who  "  infestit"  the 
king,  declaring  that  their  causes  were  delayed  because  they  coald 
not  afford  to  pay  for  advocates  to  plead  for  them.  The  salary  at* 
tached  to  the  office  of  Advocatus  pauperum  was  L.IO  Scots,  and 
Marjoribanks  agreed  that  Gladstanes  should  draw  the  whole.  There 
are  various  other  entries  in  the  Acts  of  Sederunt  which  show  thit 
Gladstanes  was  not  in  the  position  of  almost  all  his  brethren,  to  whom 
the  salary  of  L.40  Scots,  then  payable  to  each  of  the  Judges  ftoa 
the  clerical  contribution,  was  a  matter  of  complete  indifference. 
Gladstanes  was  a  man  of  much  learning,  and  in  one  place  at  least 
received,  on  account  of  it,  the  curious  title  of  "  My  Lord  Doctor." 
John  Hamilton,  the  last  Roman  Catholic  Archbishop  of  Si 
Andrews,  was,  while  Abbot  of  Paisley,  one  of  the  senators  of  tin 
spiritual  side,  having  been  appointed  in  1544.  What  HamiltoD 
might  have  been  in  less  troublous  times  it  is  difficult  to  say,  bot 
his  temper  and  abilities  were  ill  suited  to  those  in  which  he  lived; 
and  there  can  be  little  doubt  that  it  was  his  execution  of  Walter 
Mill  in  1558  that  made  the  smouldering  flames  of  the  Beformatioo 
burst  forth  with  a  vehemence  and  fury  which  in  the  end  caused  hifl 
own  destruction.  For  his  conduct  in  MilPs  execution,  Knox  calb 
him  "  that  cruell  tyrrant  and  unmercifull  hypocreit,  fklslie  called 
Bischope  of  Sanct  Androis ;"  and  he  tells  us  that  "  evin  in  the 
toun  of  Sanct  Androis  began  the  pepill  plainlie  to  dame  such  un* 
just  cruelltie,  and  in  testification  that  they  wald  that  his  deyth  sould 
abyde  in  recent  memorie,  thare  was  cassin  togither  a  grit  heipe  of 
stones  in  the  place  quhare  he  was  brunt."  The  Archbishop's  peopb 
removed  the  stones,  but  they  could  not  remove  the  memory  of  the 
cruel  deed,  which  was  bitterly  avenged,  when  next  year  the  churches 
of  St  Andrews  were  laid  waste,  and  their  altars  and  images  broken 
in  pieces  by  the  followers  of  Knox.  Archbishop  Hamilton  was  a 
devoted  adherent  of  Mary,  and  followed  her  troubled  fortunes  until 
on  2d  April  1571  he  was  taken  prisoner  in  the  Castle  of  Dumbarton 
by  the  Earl  of  Lennox.  After  a  species  of  trial,  in  which  he  was 
accused  of  being  participant  in  the  murders  of  Damley  and  the 
Regent  Murray,  he  was  sentenced  to  death,  and  on  the  5th  April 
executed  with  every  circumstance  of  contumely.  Of  Murrays 
murder,  he  confessed  that  he  was  an  accessory  before  the  fact ;  bnt 
he  stoutly  denied,^  even  on  the  scaffold,  that  he  had  any  share  in 
Daruley's  death.     On  this  latter  point  the  evidence  is  very  con- 
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lictincr;  bat,  on  the  whole,  the  impression  left  on  the  mind  is,  that, 
itoated  as  the  Archbishop  was,  he  could  not  have  been  whoUj 
gnorant  of  the  bloody  plot  which  will  for  ever  darken  the  memory 
}{his  unhappy  mistress. 

Sir  John  Bellenden  of  Auchinoul,  who  became  a  Judge  of  the 
Doart  of  Session  and  Justice-Clerk  in  1547^  was  a  man  of  consider- 
ikle  abilities,  and  took  a  large  share  in  the  delicate  transactions 
lelative  to  the  Queen's  marriage.  He  was  of  the  reformed  faith, 
bat  did  not  escape  the  keen  sarcasms  of  Knox  for  what  he  considered 
kk  niggardly  conduct  as  one  of  the  commissioners  for  modifying  the 
ministers'  stipends.  "  Who  would  have  thought,"  asks  the  Reformer, 
'^that  when  Joseph  ruled  Egypt,  his  brethren  should  have  travelled 
tor  victuals,  and  have  returned  with  empty  sacks  unto  their  families  T 
Men  would  rather  have  thought  that  Pharaoh's  pose,  treasure,  and 
gilnells  should  rather  have  been  diminished,  than  that  the  household 
of  .Jacob  should  stand  in  danger  to  starve  for  hunger." 

Passing  by  President  Baillie  of  Provand,  who  was  in  no  ways 
Tcmarkable,  we  come  to  Sir  Richard  Maitland  of  Lethington,  and 
his  celebrated  son,  Mary's  Secretary  of  State.  Sir  Richard  Maitland's 
character  is  one  of  the  most  pleasant  to  contemplate  of  the  whole 
roll  of  our  Supreme  Judges.     In  1561,  after  a  laborious  life,  spent 
partly  in  legal  pursuits,  partly  amid  the  more  enticing  avocations  of  a 
poet,  he  became  blind  at  the  age  of  sixty-five.  Most  men  would  have 
BQccnmbed  under  so  great  a  misfortune.    Not  so  he,  for  in  the  same 
year  he  accepted  office  as  an  Ordinary  Lord  of  Session,  and  actually 
collected  the  decisions  of  the  Court  down  to  1565.   Nor  did  he  give 
lip  his  more  elegant  labours,  for  many  of  his  most  agreeable  poems 
were  written  in  extreme  old  age.     Mr  Tytler  points  out  what  is 
certainly  a  singular  coincidence,  that  more  than  a  hundred  years 
before  Milton  wrote  his  great  epic,  Sir  Richard  Maitland,  another 
blind  poet,  had  chosen  the  same  subject,  entitling  his  poem  "  On 
the  Creation  and  Paradise  Lost ;"  but  "  here,"  adds  the  historian, 
^^the  similitude  ends,  and  in  the  abrupt  versification  and  homely 
narrative  of  the  muse  of  Maitland,  it  may  be  believed  there  is  little 
that  recalls  to  our  recollection  the  majestic  composition  of  Milton." 
Sir  Richard  died  in  1586,  at  the  age  of  ninety,  having  well  earned 
^e  character  given  of  him  in  an  ancient  epitaph,  as  a  "  maist  un- 
spotted and  blameless  judge,  ane  valiant,  grave,  and  worthy  knicht." 
flia  son  William,  better  known  as  the  Secretary  Lethington,  was 
a  man  of  a  very  different  character.     Educated  as  a  lawyer  at  some 
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of  the  foreign  universities,  Lethington  possessed  qualities  whicb 
might  have  made  him  one  of  the  greatest  ornaments  of  the  bench, 
to  which  he  was  promoted  in  1566.  Bat  his  ambitious  mind  desired 
a  wider  sphere  of  action,  where  his  talents  for  negotiation,  his  com- 
manding eloquence,  and  his  marvellously  subtle  intellect,  might 
gain  him  that  power  and  influence  which  he  coveted.  His  success 
was  splendid,  and  might  have  been  permanent,  but  unfortunately 
his  moral  qualities  were  far  inferior  to  his  intellectual  endowments. 
As  Robertson,  who  greatly  admired  him,  says  (i.  184),  ^^  his  address 
sometimes  degenerated  into  cunning ;  his  acuteness  bordered  upon 
excess  of  subtlety  and  refinement ;  his  invention,  ever  fertile,  sug- 
gested to  him,  on  some  occasions,  chimerical  systems  of  policy,  little 
suitable  to  the  genius  of  the  age ;  and  his  enterprising  spirit  en- 
gaged him  in  projects  vast  and  splendid,  but  beyond  his  utmost 
power  to  execute."  In  not  a  few  points  his  character  and  career 
remind  one  of  Bolingbroke's ;  and  in  this  they  were  alike,  that  the 
glorious  promise  of  their  youth  was  unfulfilled,  and  their  last  days 
embittered  and  disgraced,  firom  the  selfish  use  they  had  made  of 
their  splendid  abilities.  To  trace  the  career  of  Lethington  woold 
be  to  write  a  history  of  the  most  stirring  times  Scotland  has  ever 
seen.  We  shall  not  attempt  it,  but  must  leave  this  magnificent 
spirit,  stained  by  the  blood  of  Eizzio  and  Damley,  at  last  quenched 
miserably  in  a  squalid  prison  at  Leith. 

It  does  not  say  much  for  the  moral  character  of  the  public  men 
of  these  times,  that,  on  quitting  Secretary  Lethington,  we  have  to 
turn  to  Sir  James  Balfour  of  Fittendrich,  who  became  sixth  Pre- 
sident of  the  Court  of  Session  in  1567,  having  been  an  Ordinary 
Lord  of  the  spiritual  side,  as  parson  of  Flisk,  firom  1563.  Sir 
James*  first  public  appearance  was  as  one  of  the  assassins  of  Cardi- 
nal Beaton ;  and  being  taken  prisoner  along  with  Norman  Leslie, 
Knox,  and  others,  he  was  sent  to  France,  being  confined  in  the  same 
galley  with  the  future  Reformer.  But  it  was  not  in  Balfour's  na- 
ture to  be  long  attached  to  any  party. '  Accordingly,  when  he  got 
back  to  Scotland,  he  espoused  the  side  of  the  Queen,  and  became  so 
obnoxious  at  Court,  that  he  narrowly  escaped  perishing  along  with 
Rizzio.  His  concern  with  Damley's  murder  has  been  but  too  well 
established.  F];x)m  that  time  on  to  his  death,  in  1583,  he  was  con- 
stantly shifting  from  one  side  to  another,  but  always  taking  care 
^^  not  only  to  preserve  his  own  vessel  from  being  destroyed  in  the 
storm,  but  to  collect  riches  and  honours  from  the  shattered  wrecks 
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around  him  *  (Tytler^s  Craig,  p.  98.)  A  man  more  flagrantly  des- 
titate  of  principle  is  scarcelj  to  be  found  in  history;  yet  riches  flowed 
in  npon  him,  and  offices  of  the  greatest  honour  and  influence  were 
in  his  possession  or  at  his  command.  As  a  lawyer,  however,  it  can- 
not be  denied  that  Balfour  has  some  claims  on  our  respect.  Ad- 
mitting that  he  was  not  the  author  of  Balfour's  Practicks,  which  has 
been  traditionally  ascribed  to  him,  there  can  be  little  doubt  that  he 
contributed  to  the  design,  and  largely  to  the  materials  of  the  work. 
He  was  also  one  of  the  most  active  and  indefatigable  of  Bishop  Les- 
ley's Statute  Law  Commissioners,  of  whom  we  shall  presently  have  to 
speak.  One  is  glad  to  find  a  redeeming  feature  in  the  character  of 
a  man  otherwise  so  corrupt. 

We  come  now  to  notice  John  Lesley,  parson  of  Oyne,  and  after- 
wards Bishop  of  Ross.  Lesley  studied  canon  and  civil  law  for  seve- 
ral years  at  the  French  universities,  and  obtained  the  degree  of 
Doctor  of  Laws  in  Paris.  After  spending  several  years,  partly  in 
ecclesiastical,  partly  in  diplomatic  employment,  he  was,  in  1564, 
admitted  an  Ordinary  Lord  of  Session,  and  took  his  seat  on  the 
bench  accordingly.  Though  a  zealous  churchman  and  a  keen  poli- 
tician, Lesley,  with  that  honesty  and  earnestness  of  purpose  which 
distinguished  him  through  life,  immediately  set  abont  the  efficient 
discharge  of  the  duties  of  his  new  office.  The  statutes  of  Scotland 
were  then  in  much  confusion,  and  few,  if  any,  knew  which  were  ob- 
solete and  which  in  viridi  observantia.  Perceiving  this,  Lesley 
obtained  from  Queen  Mary  a  commission  to  himself  and  the  most 
eminent  lawyers  of  the  time  to  examine,  revise,  and  publish  the 
^  laws,  constitutions,  and  ordinances"  of  Scotland,  from  the  Regiam 
Majettatem  and  Quoniam  Attachiamenta  down  to  the  date  of  the 
commission.  The  project  was  admirable,  but  it  should  have  been 
earned  out  with  deliberation,  considering  the  great  importance  of  the 
woriL  undertaken.  Precipitancy,  however,  was  Lesley's  failing ;  and 
so  he  procured,  that  within  six  months  of  the  date  of  the  commission, 
the  volume  of  the  Acts  of  Parliament  commonly  called  the  ^'  Black 
Acts,"  from  their  being  printed  in  the  black  Saxon  character,  were 
printed  and  ready  for  use.  Much  of  the  ,value  of  this  collection  is 
lost  from  the  haste  with  which  it  was  prepared,  but  it  will  ever  re- 
main a  monument  of  Bishop  Lesley's  zeal  for  the  public  service.  It 
is,  however,  in  connection  with  his  beloved  mistress.  Queen  Mary, 
that  Lesley  will  be  longest  remembered  and  admired.  He  remained 
Wthfal  to  her  through  every  step  of  her  unhappy  career,  undergo- 
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ing  immense  toil,  imprisonment,  risk  of  death  itself,  for  her  sake, 
When  separated  from  her  during  her  captivity  in  England,  he  com- 
posed for  her  use  a  treatise  in  Latin,  with  which  language  she  wu 
quite  familiar,  entitled,  "  PicB  afflicti  animi  consolationes  et  divine 
remediaJ^  Even  Spotswood  admits  that  these  "  Consolations"  are 
full  of  "  learning  and  piety,"  and  to  Mary  they  were  pecnliarlf 
grateiiil.  But  Lesley  did  not  confine  himself  to  ministering  religi- 
ously to  his  unhappy  mistress.  He  went  from  court  to  court,  en- 
deavouring to  induce  the  Catholic  princes  of  Europe  to  interpose  oo 
her  behalf;  nor  did  he  cease  from  these  labours  till  the  Queen*s  crud 
death  rendered  their  prosecution  useless.  Lesley  died  at  Bras<«efa 
in  1596,  having  exhibited  throughout  his  long  life  one  of  the  nobleal 
examples  of  devoted  and  chivalrous  loyalty  which  history  anywhere 
presents.  The  works  he  has  left  behind  him  prove  his  high  classical 
attainments,  his  philosophic  spirit,  and  groat  piety.  In  fine,  no 
Scottish  prelate  has  earned  a  fairer  fame  than  Bishop  Lesley  of  Kosi 

Adam  Both  well,  Bishop  of  Orkney,  took  his  seat  on  the  bench  as  an 
Ordinary  Lord  in  1565.  In  1567  he  married  Mary  and  BothwelV 
and,  strange  to  say,  two  months  after  he  crowned  James  VL,  then  a 
mere  infant,  anointing  him  and  putting  "  the  Crowne  Royall  upon 
his  head,  with  all  due  reverence,  ceremonies,  and  circumstances 
requisite  and  accustomed."  He  was  afterwards  '^  delated  for  not 
visiting  the  kirks  of  his  country  but  from  Lambmess  to  Hallow- 
mess.  Itemj  that  he  occupied  the  room  of  a  Judge  in  the  Session^ 
the  sheep  wandering  without  a  pastor.  .  .  .  lUnij  because  he 
solemnized  the  marriage  of  the  Queen  and  the  Earl  of  Bothwell, 
which  was  altogether  wicked,  and  contrair  to  God's  law  and  the 
statutes  of  the  kirk."  He  submitted  to  the  discipline  of  the  kirk, 
and  was  restored  to  the  ministry.  Bishop  Bothwell  was  one  of  the 
commissioners  who  accompanied  Murray  to  York  in  1568,  and  is 
even  said  to  have  himself  handed  in  the  writing  accusing  Maiy  of 
the  murder  of  Darnley.  The  subsequent  events  of  his  life,  down  to 
its  close  in  1593,  it  is  not  necessary  to  mention. 

David  Chalmers  of  Ormond  was  made  a  Judge  of  the  spiritual 
side  in  1565.  In  1567  he  was  so  deeply  implicated  in  Damle/5 
murder,  that  he  was  named,  along  with  the  Earl  of  Bothwell,  Sir 
James  Balfour,  and  "  black  Mr  John  Spens,  the  principal  devisers 
thereof/'  in  the  famous  placard  which  was  fixed  to  the  door  of  the 
Tolbooth.  He  fled  for  a  time,  but  returned  to  Scotland,  where  lie 
remained  till  Mary  was  deposed.     He  then  took  refuge  in  Sp&io* 
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od,  as  Tyder  sajs,  ^^  amused  his  years  of  banishment  in  composing 
lemoln  in  French  upon  the  history  and  constitution  of  Scotland." 
leing  at  length  allowed  to  revisit  Scotland^  he  again  took  his  seat 
D  the  boich,  and  kept  it  till  his  death  in  1592,  Chalmers  was  a 
urn  of  scholarly  attainments  and  much  legal  learning,  but  his  use- 
ibess  was  in  great  measure  destroyed  by  his  &tal  complication 
ilh  the  murder  of  Damley. 

We  have  not  thought  it  necessary  to  notice  the  Extraordinary 
ATdsy  as  their  connection  with  the  Court  was  so  very  slight  and 
smporafy.  An  exception  must,  however,  be  made  in  the  case  of 
tdward  Henryaon,  a  very  learned  civilian,  who  received  his  ap- 
fiintment  as  Judge  in  1566.  Henryson  received  the  degree  of 
doctor  of  Laws  fipom  the  University  of  Bourges,  "  where,"  says  Dr 
I^Crie,  ^  he  studied  imder  Equinar  Baro,  one  of  the  first  civilians 
^  bad  racourse  to  the  pure  sources  of  ancient  jurisprudence,  and 
Ao  blended  polite  literature  with  the  pursuits  of  their  immediate 
wrfession ."  The  effect  of  Baro*s  teaching  was  conspicuous  in 
Seni^son's  after  career,  for  he  was  not  less  distinguished  as  an  able 
tmlian  than  as  a  lover  of  classical  learning.  He  resided  atffoad  for 
Dtny  years,  during  part  of  which  he  taught  civil  law  in  his  Alma 
Hater.  AAsr  his  return  to  Scotland,  he  filled  various  public  offices 
*ith  much  success,  and  in  particular  superintended  the  puUication 
rf  that  edition  of  the  Scots  Acts  which  was  the  result  of  Bishop 
^e/s  commission  already  mentioned^  It  is  not  known  with  any 
^^Qtainty  when  Heniyson  died;  but  he  left  behind  him,  both  in 
^and  and  on  the  Continent,  a  high  r^utation  as  a  jnris-consult 
^d  a  man  of  letters. 

Jobn  Maatland,  afterwards  ChanceUor,  was  nominated*  a  Judge 
rfthe  Court  of  Session  in  1668*  He  was  the  younger  brother  of 
"^c  Secrstaiy  Lethington,  and  enjoyed  a  large  share  of  l^e  &mily 
^ent.  He  had  not  the  brilliant  parts  of  his  brother,  but  was  a 
nan  of  far  greater  integrity,  and  one  who  truly  and  honestly  served 
bi^  kin^  and  country.  A&  in  the  case  of  tlie  Secretary,  so  in  that 
ot  the  Chancellor,  to  skntdi  his  career  would  be  to  write  the  history 
of  hia  times ;  therefore  we  shall  not  attempt  it.  Like  his  father  and 
"^ther,  be  was  a  poet,  a  man  of  varied  learning  and  great  elo- 
^uftuce.  His  sagacity  in  the  management  of  affairs  was  very  great, 
^^  he  did  much  to  bring  Scotland  at  least  to  the  beginning  of  less 
^^ukms  times.     Such  a  man  should  have  lived  to  a  good  old  age, 
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and  been  able  in  the  evening  of  life  to  look  back  with  pleasure  and 
satisfaction  on  the  successfiil  labours  of  his  prime.  But  it  was 
Chancellor  Maitland's  misfortune  to  serve  a  mean  and  foolish  prince, 
who  treated  him  with  ingratitude  and  unkindness.  The  ChancelWd 
sensitive  nature  was  quite  unsuited  for  such  treatment,  and  he  died 
in  1595  at  the  age  of  fifty.  One  is  glad  to  hear  testimony  such  as 
the  following  borne  to  Maitland's  character  by  such  a  man  as  James 
Melville  :  ^'  He  was  a  man  of  grait  lerning,  wisdome,  and  stoutnes, 
and  kythed  in  end  to  have  the  feir  of  God,  deing  a  guid  Christian 
and  lovar  of  Chryst's  servants." 

Robert  Pont,  who  in  1572  was  appointed  a  Senator  of  the  College 
of  Justice,  was  a  man  of  considerable  mark  in  his  time.  He  was 
one  of  the  leading  reformed  ministers,  his  influence  in  the  General 
Assembly  being  very  great,  or  at  least  as  great  as  the  very  inde- 
pendent character  of  that  body  would  allow.  It  was  with  the  con- 
sent, if  indeed  it  was  not  on  the  nomination  of  the  Kirk,  that  Pont 
became  a  judge ;  and  yet  in  the  following  year  be  was  "  delated" 
before  the  General  Assembly  for  non-residence,  and  failing  to  viat 
the  churches  in  Moray,  of  which  he  was  commissioner.  The 
Reverend  House  must  have  been  quite  aware  that  Ponf  s  duties  as 
a  judge  would  interfere  with  his  ecclesiastical  functions ;  but  whilst 
they  permitted  him  to  undertake  the  former,  they  would  suffer  no 
"  dinMUution  in  his  tale"  of  the  latter.  Pont  himself  was  a  man  of 
very  liberal  sentiments,  though  he  was  a  conscientious  and  fearless 
professor  of  the  reformed  faith.  He  was  also  a  man  of  great  literary 
acquirements,  besides  being,  what  was  then  of  far  rarer  occurrence, 
addicted  to  astronomical  and  mathematical  studies.  Truly,  when 
one  thinks  of  Pont  in  his  various  capacities  as  an  ecclesiastical 
leader,  as  a  judge,  and  as  a  man  devoted  to  learning  and  science, 
the  suspicion  will  intrude  itself,  that,  great  and  good  man  as  he  was, 
the  churches  of  Moray  did  run  considerable  risk  of  being  unvisited, 
and  the  Assembly  was  probably  quite  right  to  take  him  to  task 
therefor.  This,  however,  by  the  way,  and  without  a  shadow  of 
desire  to  take  from  Pont  any  portion  of  his  fame. 

John  Lindsay,  parson  of  Menmure,  became  an  Ordinary  Lord 
in  1581,  and,  after  having  acted  on  various  parliamentary  commis- 
sions, was  in  1592  appointed  by  James  YI.  ^^  Master  of  the  Metals,"* 
an  ofSce  then  created  by  him  with  a  view  to  deriving  a  revenue 
from  the  Scottish  mines.  It  does  not  appear  that  any  great  addition 
was  made  to  the  contents  of  the  royal  coffers  by  the  Master  of  the 
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tfeUlsy  notwithstanding  his  '^  qualificatioon"  for  his  new  office. 
Ihe  precious  metals  have  always  been  found  in  Scotland  in  small 
|naDtitie%  but  never  to  an  extent  to  render  their  working  profitable* 
b  1596  Lindsay  was  appointed  one  of  the  Octavians,  as  they  were 
adied,  to  whom  James  delegated  very  extensive  powers  of  govem- 
■ent  He  would  seem  to  have  been  a  man  of  much  learning  and 
igacity^  and  James  MelvOle  goes  so  far  as  to  call  him,  ^^  for  natural 
^dgment  and  leming,  the  graitest  light  of  the  polede  and  counsall 
)f  Scotland.'' 

David  M^Gill  of  Nisbet  became  Lord  Advocate  and  an  Ordinary 
Urd  of  the  Court  of  Session  on  27th  June  1582, — ^a  conjunction  of 
ffEces  which  seems  strange  to  our  modem  ideas,  but  was  by  no 
^eans  oncommon  in  the  early  days  of  the  Court. 

Bat  now  we  have  reached,  in  our  sketches  of  the  Judges,  the 
(ftieth  anniversary  of  the  institution  of  the  Court.  Here  for  the 
fresent  we  pause.  Except  in  a  very  few  instances,  but  for  the 
ftatement  that  in  sueh  and  such  a  year  the  individual  under  con- 
ideration  took  his  seat  on  the  bench,  the  cursory  reader  of  the  pre- 
Kding  pages  would  have  found  it  difficult  to  discover  that  ihe 
prsons  passing  in  review  before  him  had  been  the  chief  judges  of 
Bus  land.  A  motley  host  they  were, — soldiers— churchmen — diplo- 
matists—politicians — everything  but  lawyers.  The  scene,  however, 
ir  rather  the  character  of  the  dramatis  personcBj  will  change  as  we 
poceed,  and  as  we  come  nearer  settled  and  peaceful  times« 
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I.  Collation  not  a  right  of  the  heir. 

b  a  former  article  on  this  subject,*  it  was  shown  that  an  heir^s 
ngbt  to  a  share  of  legitime  or  of  intestate  succession  (that  is,  of  dead's 
P^))  in  no  case  arises  from  his  character  as  heir,  but  solely  from 
•»«  possessing  the  additional  character  of  child  or  next  of  kin.  Col- 
Won,  therefore,  is  not  a  right  or  privilege  belonging  to  an  heir,  but 
>n  obligation  or  condition  which  may  be  pleaded  against  him  in 
^erciainghis  rights  as  a  child  or  next  of  kin.  As  an  heir,  however, 
*Qen  claiming  moveables,  is  invariably  called  upon  to  collate,  the 
^m  and  the  counter-claim  have  come  to  be  looked  upon  as  one 
*  See  December  No.  of  7. ./. 
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transaction,  which,  from  its  most  strikiiig  featoiOi  has  been  desig- 
nated collation;  and  seeing  that  the  heir  has  al<me  power  to  give 
rise  to  this  transaction,  he  is  said  to  have  right  to  eoUaU.  The 
name  of  the  coanter<Jaim  has  thus  oome  to  be  applied  to  the  claim. 
This  form  of  expression,  so  vagae  and  inaocnrate,  b  all  the  more 
objectionable,  that  it  harmoniaes  with  and  seems  to  sanction  the 
theory,  that  the  right  to  demand  moveables  is  a  privilege  of  the  h^ 
jfua  heir — a  theory  to  which  the  expressica  probably  gave  rise.  It 
is  necessary  to  take  notice  of  this,  as  the  theory  in  question  leads  to 
practical  results  quite  inconsistent  with  the  prindple  now  recognised ; 
and  the  inaccurate  expression  not  only  occurs  in  the  Moveable  Sac- 
cession  Act,  1855,  but  is  used  there  in  a  way  which  seems  to  give 
the  erroneous  theory  connderable  countenance.  (In  what  follow^ 
the  term  collation  will  be  used  in  its  strict  sense.) 

II.   Who  are  entitled  to  call  upon  an  heir  to  coUaie* 

When  an  heir  claims  legitim  as  a  child,  or  moveable  socoession 
as  a  next  of  kin,  or  the  representative  of  a  next  of  kin,  under  the 
Moveable  Succession  Act,  1855,  no  one  can  call  upon  him  to 
collate  the  heritage  who  has  not  right  to  a  share  of  such  legitim  or 
moveable  succession. 

1.   When  an  heir  claims  legitim. 

1.  If  the  heir  is  an  only  child,  he  can  never  be  called  on  to  collate 
in  claiming  legitimy  because  he  has  right  to  the  whole  of  it« 

2.  If  the  heir,  not  being  an  only  child,  is  at  the  date  of  his  lather's 
death  the  sole  surviving  child,  he  is  entitled  to  the  entire  legitim^ 
and  therefore  cannot  be  called  on  to  collate  even  though  the  prede- 
ceasing children  have  left  issue.  The  same  result  follows  where 
there  are  surviving  children,  if  they  have  discharged  their  right  to 
legitim  during  their  father^s  life.  In  that  case,  they  are  held  to  be 
non-existent  quoad  legitimm 

3.  If  at  the  date  of  the  falher^s  death  there  are  children  entitled 
to  legitimf  any  discharge  of  such  right  afterwards  does  not  operate 
in  favour  of  the  heir ;  but  the  father's  executor  or  general  disponeet 
who  has  the  right  to  auch  renounced  share^  may  call  upon  the  heir 
to  collate  as  the  child  might  have  done. 

2.   W/ien  an  heir  claims  dead^s  part. 
]«  If  the  heir  is  an  only  child,  besides  the  legitim^  he  is  entitled 


\, 
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0  the  whole  dead's,  part ;  and  theref<Hre  cannot  be  called  on  to  collate 
)j  his  father's  widow. 

2.  If  the  heir  is  an  only  surviving  child,  he  may  be  called  on  to 
nllate  by  the  isscie  of  the  predeceasing  children  of  his  father,  as 
hej  have  right  to  a  share  of  dead's  part  under  the  Moveable  Sao- 
iession  Act,  1855. 

3.  Generalljy  an  heir  claiming  as  a  next  of  kin  may  be  called  on 
D  collate  by  any  of  the  parties  entitled,  under  the  Moveable  Sao- 
RSfiioQ  Act,  1855,  to  share  in  the  deceased's  intestate  succession. 

In  the  case  of  a  brother^s  succession,  an  heir  may  thus  be  called 
on  to  collate  by  his  father,  or,  if  his  father  has  predeceased,  by  his 
■other. 

III.   WAat  heirs  must  collate  on  claiming  moveables, 

1.  No  person  oan  be  called  on  to  collate  who  is  not  as  heir-at- 
bw  of  the  peiBon  whose  moveable  succession  he  is  claiming. 

A  younger  son,  therefore,  cannot  be  called  upon  to  collate,  though 
Jk  mi^  have  derived  heritage  £rom  his  father. 

2.  If  a  next  i£  kin  is  heir-atJaw,  he  may  be  called  upon  to  collate, 
ithoQgfa  the  heritage  may  have  oome  to  him,  not  as  heir-at-law,  but 
bjcooveyBnce  or  destination,  provided  that  the  heritage  would  have 
devolved  upon  him  as  heir-at-law,  had  there  been  no  deed  regulating 
the  saccessbn. 

If  an  eldest  son  succeeds  as  heir  of  entail  to  his  father,  he  must 
eoUate  his  Laterest  in  the  entailed  estate,  if  he  claims  a  share  of  his 
(Blh^a  noredble  succession ;  but  a  second  son  succeeding  as  heir 
«f  entail  to  his  lather  b  not  required  to  do  so,  as  he  is  not  the  heir 
^^x^fia,  iueeessurus* 

3.  An  heir-4tt-law  is  not  bound  to  collate  heritage  if  the  person 
vhoee  moveaUe  estate  he  is  claiming  was  not  infeft,  but  possessed 
on  apparency ;  because,  in  such  case,  the  heir  takes  up  the  heritage 
^  the  person  last  infiaft. 

4.  Heiis  portioners  are  heirs-at4aw ;  but  as  they  succeed  equally 
to  heritage  and  moveables,  there  is  no  room  for  collation  between 
tbemselves.  If,  however,  an  heir  portioner  claims  moveables  along 
vith  other  next  of  kin  who  are  not  heirs  portioners,  she  must  collate 
l^  share  of  heritage. 

S*  An  heir  of  conquest  is  an  heir-at-law,  and  may  be  called  on  to 
collate.  There  may  thus  be  two  persons  collating  in  one  succession 
-^the  heir  of  conquest  and  the  heir  of  line — each  bound  to  collate 


246  COLLATION  BETWEEN  HEIB  AND  EXECUTOB. 

that  heritage  which  falls  or  might  have  fallen  to  him  as  heir-at4a« 
An  heir  of  conquest  cannot  be  called  on  to  collate  heritage  whi<9 
had  there  been  no  destination,  would  have  fallen  to  the  heir  of  liiJ 
and  the  heir  of  line  cannot  be  called  on  to  collate  conquest  that  mJ 
have  been  conveyed  to  him  by  the  deceased*  I 

IV.   What  heritage  must  be  collated. 

The  rule  may  be  stated  generally,  that  an  heir-at-law  is  bound  I 
collate  all  the  heritage  derived  by  him  by  succession  fix>m  the  pel 
son  whose  moveable  succession  he  is  claiming,  and  in  which  thfl 
person  was  vested. 

Heritage  not  vested  in  deceased. — Heritage  which  was  possesad 
by  the  deceased  on  apparency  merely,  need  not  be  collated,  becaofl 
the  heir  may  take  that  up  as  heir  of  the  proprietor  last  infeft.        | 

PrcBceptio  hcereditoHs  is  a  secession. — Heritage  which  the  heirhsq 
received  from  his  father  during  his  life  is  held  as  succession,  under 
the  doctrine  oiprcBceptio  hcereditatis.  The  nature  of  this  doctrine 
is  thus  laid  down  in  the  joint  opinion  of  Lords  President  (Hope), 
Balgray,  Gillies,  H^fackenzie,  Corehouse,  and  Fullerton,  in  AnsinUher 
v.  Anstruther^  20  January  1836,  14  S.  272  :  "  The  doctrine  of  fw- 
ceptio  runs  through  the  whole  law  of  succession ;  for  if  the  real  estate^ 
or  any  part  of  it,  is  propelled  by  the  ancestor  during  his  lifetime  to 
his  heir  alioquin  successurusy  without  a  valuable  consideration,  the 
subject  so  taken  shall  be  accounted  inheritance,  and  to  a  certain 
extent  shall  infer  representation  and  liability  for  debt.  It  constitutes 
a  succession,  and  not  a  gift,  and  is  no  contravention  of  a  prohibitioD 
to  alienate  under  which  the  ancestor  may  have  been  laid.  In  ac- 
cordance, therefore,  with  this  rule,  of  universal  application,  and  with- 
out any  reference  to  equity  in  the  particular  case  of  collation,  the 
heir  nrast  communicate  what  he  has  taken  prceceptioneJ* 

Entailed  estate.— An  entailed  estate  must  be  collated, — ^that  is,  all 
the  advantages  which  the  heir  derives  firom  it  must  be  commani- 
cated  by  the  heir  to  the  other  next  of  kin.  This  was  finally  decided 
in  the  case  Anstruther  v.  Anstritthery  20  January  1836,  affirmed  in 
House  of  Lords  16  August  1836,  2  S.  and  M<L.  369. 

Foi'eign  heritage. — Heritage  situated  in  a  foreign  country  most 
be  collated.  The  doctrine  of  collation  being  part  of  the  law  of 
moveable  succession,  the  heir  cannot  refuse  to  comply  with  the  con- 
dition of  collation,  on  the  ground  of  the  heritage  not  being  in  this 
country. 
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V.  Mode  of  collation. 

1.  When  there  is  legitim  and  no  dead^s  part. — In  cases  where  a 
ither  has  left  a  testament,  there  can  be  no  difficulty,  as  there  is 
lien  no  room  for  collation  except  in  regard  to  legitim.  The  heir 
naj  as  a  child  repudiate  the  testament,  and  demand  a  share  of 
i^tim.  If  be  is  the  only  child  entitled  to  claim  legitim,  he  cannot 
be  called  on  to  collate  by  any  one.  If  other  children  are  entitled 
to  legitim,  be  may  be  .called  on  to  do  so,  either  by  them,  or,  if  they 
Approbate  the  testament,  by  their  father's  executor  in  their  right. 
The  collation  brings  into  one  mass  the  legitim,  and  the  heritage  or 
ito  value ;  and  the  heir  is  entitled  to  draw  such  share  as  he  would 
biTe  done  had  the  other  children  claimed. 

2.  miere  there  is  deadCs  part  and  no  legitim. — In  cases  where 
there  is  no  legitim  in  existence,  but  dead^s  part  only,  the  heritage 
is  in  collation  massed  with  the  moveables,  and  the  whole  divided 
according  to  the  law  of  intestate  succession. 

3.  When  there  is  both  legitim  amd  deacts  part.— (I.)  If  the  heir 
and  the  whole  other  children  are  entitled  to  claim  both  legitim  and 
intestate  succession,  the  collated  heritage  (if  any)  will,  as  in  the 
former  case,  be  added  to  the  moveables  after  jus  relictcs  has  been  de- 
<lucted,  and  the  whole  will  be  divided  again  into  legitim  and  dead's 
part  The  legitim  will  then  be  divided  among  all  the  children  in 
the  usual  way,  giving  effect,  of  course,  to  the  rules  of  collatio  inter 
Beros  in  ascertaining  the  share  of  each  child.  The  increased  dead's 
pan  will  be  divided  equally  among  the  children. 

(2.)  K  the  heir  alone  is  entitled  to  legitim,  other  children  having 

renounced  it  during  their  father's  life,  he  cannot  be  called  on  to 

collate  in  claiming  it ;  but  if  he  claims  a  share  of  dead's  part,  he  may 

be  called  on  to  collate.     The  question  then  is.  How  is  this  collation  to 

be  effected  ?     Is  he  bound  to  collate  the  entire  heritage  with  the 

dead's  part  alone ;  or  is  he  entitled  to  collate  the  heritage  with  the 

legitim  and  dead's  part  together,  before  drawing  the  legitim,  thus  so* 

coring  half  the  heritage  as  legitim,  and  only  sharing  half  with  the  next 

of  kin  t    This  is  a  point  of  some  difficulty,  on  which  there  does  not 

^m  to  be  any  authority.     The  next  of  kin  might  plead,  that  the 

l^ir^as  a  child,  is  entitled  to  take  the  legitim  without  collating ;  that 

it  Tested  in  him  absolutely  at  the  date  of  his  father's  death,  in  addition 

^  the  heritage ;  that  no  question  of  collation  can  therefore  be  raised 

T''^  legitim ;  that  the  dead's  pai*t  falls  to  be  divided  among  the  next 
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of  kin  as  such ;  that  the  heir,  if  he  claims  as  next  of  kin,  most  do  so 
on  the  condition  of  collating  the  heritage,  in  the  same  way  as  if  this 
had  been  an  uncle's  succession ;  that  in  this  question,  le^tim  cannot 
possiblj  come  into  view ;  that  the  only  question  to  be  considered 
is,  What  heritage  has  the  heir  derived  from  his  father  T 

On  the  other  hand,  the  heir  might  plead,  that  though  heir,  he 
is  entitled  by  law  to  renounce  that  character,  and  betake  himself 
entirely  to  his  rights  as  a  child,  and  a  next  of  kin ;  that  the  only 
condition  imposed  upon  him  is  to  collate,  or  to  convey  the  entire 
heritage  to  the  executor ;  that  there  is  no  principle  that  can  compel 
an  heir  ta  take  up  the  character  of  heir  to  his  own  injury ;  and 
that,  accordingly,  he  is  entitled  to  waive  his  right,  and  allow  the 
whole  estate  to  be  dealt  with  as  if  it  had  been  wholly  moveable.  The 
argument  of  the  next  of  kin  seems  to  be  sound  upon  the  principles 
of  collation ;  but  there  is  great  reason  for  holding  that  an  heir  maj, 
if  he  chooses,  surrender  the  heritage  entirely,  so  as  to  obtain  the 
result  he  seeks,  though  this  surrender  may  not  be  strictly  a  col- 
lation. 

(3.)  If  the  heir  is  entitled  to  legitim  along  with  another  child^ 
while  other  children  have  renounced  legitim  during  their  father^s 
life,  the  heir  may  be  called  on  to  collate  by  the  one  child  in  daiming 
legitim,  and  also  by  the  whole  other  children  in  claiming  dead's 
part.' 

(a.)  If  the  heir  claims  both. — When  he  claims  legitim,  the  child 
entitled  to  legitim  may  plead,  that  the  legitim  is  his  legidma 
portioy  and  that  the  heir  cannot  share  it  without  collating  the  entire 
heritage.  The  heir,  on  the  other  hand,  might  answer,  that  he  is 
entitled  both  to  a  share  of  legitim  as  a  child,  and  to  a  share  of  dead's 
part  as  a  next  of  kin ;  and  that  the  heritage,  being  renounced  by  him; 
must  go  to  increase  the  legitim  and  dead's  part  jointly ;  that  if  he 
were  bound  to  collate  the  entire  heritage  with  the  legitim,  he  might 
also  be  called  on  to  collate  the  whole  of  it  with  the  dead's  part. 
The  heir^s  answer  seems  to  be  a  conclusive  one  against  such  a  de- 
mand, either  on  the  part  of  the  child  entitled  to  legitim,  or  of  the 
next  of  kin,  when  he  has  renounced  the  entire  heritage^  and  con- 
veyed it  to  the  executor.  Having  done  so,  the  other  children  cannot 
treat  him  as  an  heir  thereafter.  But  if  the  case  Fiaher^s  Trs.  t« 
FiskeVf  5  Dec.  1850,  is  to  be  relied  on,  an  heir  may  be  in  a  very 

'  The  case  is  the  same  where  there  are  seyeral  children  entitled  to  l^tim, 
provided  there  are  others  entitled  to  dead's  part  only. 
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diflerent  position :  so  far  from  renouncing  the  heritage,  he  may  have 
merely  offered  to  collate  the  value  of  the  heritage.  In  such  a  case,  it 
appears  to  be  clear  that  the  child  entitled  to  legitim  may  call  on  him 
to  collate  the  entire  value  of  the  heritage  with  him  alone,  because 
it  is  collateable  heritage  in  the  hands  of  the  heir-at-law.  Any  coUa- 
tioD  of  value  with  the  next  of  kin  is  an  independent  transaction,  which 
cannot  affect  legitim.  The  next  of  kin,  in  like  manner,  might  insist 
on  a  collation  of  the  full  value  with  them  also.  The  best  course 
for  the  heir  in  this  case,  therefore,  is  to  renounce  the  entire  heritage 
ab  initiOf  and  allow  it  to  increase  both  legitim  and  dead's  part. 

(b)  If  he  claims  legitim  only. — ^It  may  be  for  the  interest  of  the 
heir  to  claim  a  share  of  legitim  with  one  child,  and  not  to  claim 
dead's  part,  in  consequence  of  the  number  of  children  entitled  to 
it  with  whom  he  would  have  to  collate.   The  question  then  is.  What 
must  he  collate  ?     The  child  entitled  to  legitim  might,  as  in  the 
former  case,  call  upon  him  to  collate  the  entire  heritage ;  and  the 
heir^s  answer  might  be,  as  before,  that  he  is  willing  to  allow  the 
legitim  to  be  of  new  estimated,  adding  the  heritage  to  the  legitim 
and  dead's  part,  but  that  he  cannot  be  called  on  to  collate  the 
entire  heritage  with  the  legitim  only.    To  this  the  child  might  re- 
ply—that before  the  heir  can  claim  legitim,  he  must  collate  by  con- 
veying the  whole  heritage  to  the  executor.    To  this  the  heir  might 
answer,  that  according  to  Fisher*8  Trs.  v.  Fishery  he  is  not  required 
to  do  more  than  allow  the  full  value  of  the  heritage  to  be  added  to 
the  moveables,  and  allow  his  share  to  be  estimated  on  that  footing, 
that  on  that  calculation  his  claim  for  legitim  is  so  much.    To  this 
it  might  be  answered,  that  the  heir  must  collate  the  entire  heritage 
with  some  one ;  that  so  long  as  any  part  of  the  heritage  remains  in 
his  hands,  any  one  entitled  to  plead  collation  is  entitled  to  say, 
^  Collate  that  with  me, — ^it  is  heritage, — and  it  came  to  you  by  suc- 
cession from  your  father."    This  last  principle  seems  to  be  a  sound 
one.   If  the  heir  conveys  the  entire  heritage  to  the  executor,  he  can 
hold  np  dean  hands,  and  claim  either  legitim  or  intestate  succession, 
or  both ;  but  nothing  less  will  do.   It  may  therefore  be  for  the  heir^s 
inteiest  to  collate  the  entire  heritage  with  the  child  claiming  legitim  ; 
but  he  cannot  be  forced  to  do  so :  he  may,  if  he  chooses,  renounce  the 
whole  heritage  in  favour  of  the  executor.    On  the  other  hand,  the 
other  child  may  suffer  by  compelling  him  to  do  so.    This  case  is 
eridently  one  for  compromise. 
TOL.  nr^— 4ro.  xu.  if  at  1860.  1 1 
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(c)  If  he  claims  deads  part  only. — The  same  principles  apply  in 
this  as  in  the  former  case,  and  a  similar  mode  of  settlement  seems 
desirable. 

Having  now  seen  the  practical  difficulties  which  emerge  in  the 
application  of  the  rales  of  collation  in  certain  cases,  and  having 
found  principles  which  seem  to  afford  a  solution  of  them,  it  may  be 
desirable,  in  conclusion,  to  state  these  clearly.    They  are, — 

1.  That  an  heir  may  ah  initio  renodnce  the  entire  heritage  in 
favour  of  the  executor,  so  as  to  throw  it  into  legitim  and  dead's 
part  jointly. 

2.  That  in  every  act  of  collation,  an  heir  must  collate  the  whole 
heritage. 

If  these  two  principles  are  granted,  the  chief  difficulties  disappear. 
On  the  one  hand,  the  heir-at-law  will  not  have  that  character 
thrust  upon  him  to  his  prejudice,  when  he  is  willing  to  renounce  it, 
and  all  its  privileges ;  and,  on  the  other,  children  entitled  to  legitim, 
and  next  of  kin  entitled  to  dead's  part,  will  be  entitled  to  plead  to 
their  fullest  extent  the  strict  principles  of  collation  against  a  com- 
peting heir-at-law. 

The  practical  result  of  these  principles  is,  that  an  heir-at-law  being 
a  child  or  next  of  kin,  has  the  choice  of  two  modes  of  obtaining  a 
share  of  the  moveable  succession. 

1.  He  may  at  once  renounce  his  right  as  heir-at-law,  and  insist 
upon  the  abandoned  heritage  being  divided  into  legitim  and  dead's 
part,  as  if  it  had  been  moveable  property.  He  will  thus  prevent 
all  questions  of  collation  from  emerging.    Or, 

2.  He  may  retain  his  character  as  heir-at-law,  and  offer  to  collate 
the  entire  heritage,  or  its  value, 

(1.)  With  the  other  children  entitled  to  legitim,  if  he  claims 
it;  and, 

(2.)  With  the  other  next  of  kin,  if  he  claims  dead's  part ;  so 
that  if  he  claims  both,  he  will  have  to  collate  the  value  of  the  entire 
heritage  twice  over. 

These  propositions  may  appear  novel,  but  they  seem  to  follow 
inevitably  from  the  two  principles  above  set  forth.  The  only  question 
is,  whether  these  are  well  founded. 

1.  That  an  heir  maj  ah  initio  renounce  the  entire  heritage  in 
favour  of  the  executor,  so  as  to  throw  it  into  legitim  and  dead's 
part  jointly. 

This  proposition,  though  not  expressly  stated  by  our  law  writers, 
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seems  to  lie  at  the  veiy  foundation  of  the  doctrine  of  collatioD, 
which,  Enkine  (III.  9,  3)  says^^'was  admitted  into  our  law,  that 
the  heir  might  in  no  event  be  in  a  worse  condition  than  the  other 
next  of  kin."  That  the  heir  has  right  to  abandon  the  heritage  in 
£Lvoiirof  himself  and  the  other  heirs  in  mobilibuSi  will  probably  be 
admitted.  But  it  may  be  objected,  that  legitim  being  a  fixed  share 
of  the  moveable  property,  and  being  once  ascertained,  cannot  have 
heritage  thrown  into  it  in  ftiis  way  by  an  act  of  the  heir.  Now,  in 
answer  to  this  objection,  it  may  be  observed  that  the  law  of  legitim 
was  derived  from  the  civil  law,  which  did  not  recognise  a  distinction 
between  heritable  and  moveable  property.  In  this  country  the  dis^ 
tincdon  is  made  by  the  feudal  law  cutting  out  heritable  property 
from  the  operation  of  the  civil  law.  The  law  of  legitim,  therefore, 
is  not  lettricted  by  its  own  ncOure  to  moveable  property ;  but  by  the 
interference  of  the  feudal  law.  It  is  further  to  be  observed,  that  the 
demand  for  collation  which  children  and  next  of  kin  are  entitled  to 
make  against  an  heir,  is  very  much  of  the  nature  of  the  plea  of  ap- 
probate and  reprobate.  They  are  entitled  to  say  to  the  heir,  ^^  You 
cannot  be  allowed  to  demand  your  rights  under  the  civil  law  of  sue* 
cession,  while  you  exclude  its  operation  in  regard  to  the  heritage,  by 
using  your  feudal  right."  The  heir  is  entitled  to  say,  ^'  I  approbate ;" 
and  the  distinction  between  heritable  and  moveable  is  no  longer 
known. 

2.  That  in  every  act  of  collation  the  heir-at-law  must  collate  the 
whole  heritage,  or  its  value. 

This  is  the  strict  principle  of  collation,  and  there  appears  to  be 
neither  principle  nor  authority  for  its  limitation  in  any  case. 

M.  B. 


EQUITY   y.    COMMON    LAW. 
(From  the  Solicitors^  Journal) 

That  "  they  order  these  matters  better  in  " — Equity,  can  hardly 
&il  to  occur  to  any  unprejudiced  person  who  compares  the  working 
of  our  two  systems  of  procedure,  especially  in  their  application  to 
the  questions  and  exigencies  of  the  present  day.  In  spite  of  Com- 
mon Law  Procedure  Acts,  equitable  defences,  powers  of  granting 
injunctions,  discovery,  and  the  like,  so  liberally  bestowed  upon  com- 
mon law  courts  by  recent  legislation,  they  intrench  themselves  within 
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their  traditions,  and  seem  astute  to  avoid  anything  like  an  equitabk 
— ^may  we  not  say  a  common  sense  T — interpretation  of  their  statu* 
tory  powers.  The  Bill  of  the  Lord  Chancellor,  if  passed  into  law, 
will  go  far  towards  an  entire  destruction  of  all  equitable  jurisdio 
tion,  and  may,  therefore,  well  ezdte  apprehension  even  amongiil 
those  law  reformers  who  have  most  earnestly  advocated  fiision.  Nt 
doubt,  the  Courts  of  Equity  have  not  been  eager  to  improve  sonn 
of  their  recent  opportunities  for  enlarging  their  jurisdictioii.  Tfaerv 
has  been  no  anxiety  for  the  strife  and  excitement  of  trial  by  jnijt 
The  stirring  conflicts  of  cross-examination  have  few  charms  for  mes 
who  have  sat  at  the  feet  of  Lord  Eldon.  But  whatever  shpea 
may  have  been  shown  in  these  particulars.  Courts  of  Equity  htm 
not  failed  to  adapt  themselves  to  the  requirements  of  the  age,  and  m 
many  instances  have  exercised  a  sound  common  sense  in  their  d^* 
cisions,  which  contrast  fovourably  with  the  more  technical  views 
still  adhered  to  on  the  other  side  of  Westminster  Hall.  A  recent 
case,  arising  under  the  Patent  Law  Amendment  Act,  will,  we  think, 
afford  some  illustration  of  our  meaning. 

An  action  was  brought  by  the  Patent  Type  Founding  Company 
against  Mr  Walter,  the  chief  proprietor  of  the  Tlmesj  and  Mr  Lloyd^ 
of  Lloyd* s  Weekly  Newspaper^  for  alleged  infiringements  of  a  patent 
for  type  which  was  based  upon  a  peculiar  chemical  compo5iti<»L 
From  the  very  nature  of  the  patent,  the  question  of  infi:ingement 
could  not  be  determined  without  a  chemical  analysis  of  the  tjpe 
used  by  the  defendants,  innocently  no  doubt,  but  still  supplied  bv 
manufacturers  against  whom  proceedings  for  an  alleged  inbinge- 
ment  were  pending.     The  plaintiffs  had,  some  months  before  com- 
mencing the  action,  succeeded  in  obtaining  from  the  Times  office  a 
specimen  of  type,  which  was  sent  to  the  late  Mr  Henry,  the  ana- 
lytical chemist,  to  be  analysed.     That  gentlemen  stated  to  tbe 
managing  director  of  the  plaintiffs'  company,  as  the  result  of  his  | 
analysis,  that  the  type  was  made  according  to  their  specification ;  i 
but  before  making  any  formal  written  report  he  died.     After  com- 
mencing the  action,  the  plaintiffs  applied  in  Chambers,  under  the 
Patent  Law  Amendment  Act  (15  &  16  Vict.,  c  83,  s.  42),  for 
liberty  to  inspect  the  type  used  at  the  Times  office,  and,  if  necessarVt 
to  take  specimens,  in  order  to  obtain  by  analysis  specific  proof  of  in- 
fiingement.     An  order  was  granted,  but  for  inspection  only,  which 
was  of  course  useless  to  the  plaintiffs,  as  by  a  mere  external  view  of 
the  type,  they  could  never  ascertain  its  component  parts — the  whole 
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nestion  in  dispute*    The  matter  was  brought  before  the  Court  of 
ixcheqoer  (aee  The  Patent  Tifpe  Founding  Company  y.  Lloydj 
Jar.  N.  S.  103),  and  solemnlj  argned.    The  ghost  of  Surrebutter, 
Pit  ever  revisits  that  temple  of  Themis,  must  have  chuckled  at  the 
un  taken  by  the  discussion,  and  thought  that  some  of  the  right 
Id  stuff  had  still  survived  to  these  degenerate  days.     What  is  ^^  in- 
pectioni"  was  the  key-note.    Johnson  and  Webster  were  cited  to 
bow  that  '^  inspection  "  was  not  a  mere  visual  scanning,  but  a  ^^  pry- 
Dg  examination,"  and  again,  a  close  survey  ^^  for  the  purpose  of 
Boertaining  the  quality  and  condition."     But  the  Court  declined  to 
fcike  judicial  notice  of  Johnson  or  Webster.    Inspection,  no  doubt, 
eoold  be  granted  under  the  Patent  Law  Act,  but  it  must  be  inspec- 
tion pur  et  simple^  and  nothing  more.    Analysis  implied  destruction, 
md  at  that  the  judges  stood  aghast ;  they  conjured  up  the  picture 
of  a  world  deprived  of  its  Ilmea  by  a  holocaust  of  type  made  by 
nthless  plainti£&  armed  with  the  powers  of  the  law  to  examine  and 
destroy.     *<I  can  find  no  authority,"  said  the  Chief  Baron,  "for 
Baying  that  the  Court  of  Chancery  would  make  such  an  order  as 
is  here  asked,  which  is  not  merely  for  an  inspection  of  the  suspected 
sttide,  but  for  an  analysis  of  a  portion  of  it,  and  which  consequently 
involves  the  destruction  of  so  much  as  is  submitted  to  analysis." 
So  the  rule  was  discharged;  and  the  plaintiff  must  have  submitted 
to  an  infringement  of  their  patent  rights  from  having  the  means  of 
proving  sach  an  infringement  virtually  denied  to  them,  had  not 
those  much  maligned  Courts  of  Equity  been  still  in  existence  and 
<^nto  do  justice. 

A  bill  was  accordingly  filed  to  restrain  the  Times  firom  infringing 
the  plaintifiy  patent;    and  on  the  last  seal  day  of  the  sittings 
(March  26),  an  application  was  made  to  Y.  C.  Wood  for  liberty  to 
uispect  and  remove  for  the  purposes  of  analysis  a  portion  of  the  type 
lued  in  printing  the  Times.    The  application  was  opposed,  not  upon 
the  etymological  grounds  which  prevailed  in  the  Exchequer,  or  upon 
^ant  of  jurisdiction  in  the  Court  to  make  the  order,  but  upon  delay, 
and  also  by  the  argument  that  the  motion  must  fail,  being  for  an 
inspection  which  was  merely  in  aid  of  proceedings  at  law.    The 
orfer,  however,  was  made  without  the  reply  being  heard.     His 
Honour  did  not  seem  to  have  been  impressed  with  the  ruinous  re- 
sults of  the  analysis  sought  by  the  plainti£&  which  had  so  appalled 
the  learned  Barons  of  the  Exchequer.     He  took,  if  we  may  say  so 
without  presumption,  a  plain  common  sense  view  of  the  matter. 
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There  was  not  much  authority  upon  the  point,  to  be  sore ;  but  era 
if  there  were  less,  in  the  case  of  a  patent  requiring  chenucal  analy^i 
the  Court  in  granting  inspection  would  proceed  to  make  that  ii 
spection  effectual  hj  ordering  defendant  to  deliver  up  to  the  plai 
some  small  portion  of  the  article  alleged  to  be  pirated — care  beinj 
of  course,  taken,  that  the  interests  of  the  defendant  were  not  then 
by  damaged.  The  quantity  actually  to  be  delivered  for  the  pnipoe 
of  analysis  was,  in  the  present  case,  some  sixpennyworth,  for  whid 
the  plaintiffs  would  undertake  to  give  a  feur  compensation. 

After  reading  this  case,  and  contrasting  with  the  timid  and  zua 
row  interpretation  put  upon  the  Patent  Law  Act  by  the  Court  i 
Exchequer,  the  simple,  straightforward  way  in  which  the  Yioi 
Chancellor — ^without  laying  any  particular  stress  upon  precedeii 
— arrived  at  the  justice  of  the  case,  we  may  well  pause  before  « 
assent  to  the  revolutionary  scheme  proposed  by  the  Chancellor  ft 
entirely  destroying  our  expansive  system  of  equitable  jurispmdenoi 
and  reducing  suitors  to  the  Procrustean  model  which  obtains  in  th 
courts  of  common  law.  The  Patent  Law  Amendment  Act,  as  ei 
pounded  by  Lord  Campbell  in  Holland  v.  Fox,  3  Ellis  &  B.  971 
was  intended  ^^  to  vest  in  the  courts  of  common  law,  in  which  acdoa 
for  infringement  of  patents  may  be  brought,  the  power  to  order  d 
injunction,  inspection,  and  account,  heretofore  exercised  by  couil 
of  equity ;  so  that  suitors  may  be  saved  the  vexation,  delay,  and  es 
pense  to  which  they  had  been  exposed  in  being  obliged  to  go  to  I 
Court  of  Equity  for  an  injunction,  then  being  sent  to  law  to  at» 
blish  their  legal  right  by  an  action,  and  then  being  compelled  to  gfl 
back  to  equity  for  full  redress.  The  court  in  which  the  action  ii 
commenced  may  now,  by  its  own  authority,  do  complete  and  finil 
justice  between  the  parties  by  this  combination  of  judicial  power' 
An  instance  of  how  fiur  these  intentions  have  been  carried  oat  in 
practice,  is  afforded  by  the  case  of  the  Type  Founding  Componj. 
The  result  speaks  for  itself.  Until  the  judges  have  been  edocatej 
into  equitable  views,  and  induced  to  rely  less  upon  their  nanow 
traditions  through  which  the  statute  law  is  made  of  none  effect; 
until  a  careful  revision  has  been  made  of  our  whole  law,  we  think, 
with  the  Master  of  the  Bolls  and  the  Vice  Chancellors  who  have 
signed  the  ^^Observations"  upon  the  Law  and  Equity  Bill,tbat 
^  no  attempt  should  be  made  to  alter  our  tribunals." 
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The  Lord  Advocate  on  Law  Refonn — ^The  Social  Sdenoe  Afisodation— Titles  to 
Land  Bill — ^BusineBS  of  the  Gourta. 

Would  it  be  a  compliment,  or  a  cmel  mockery,  to  inquire  of  that 
distingaished  pluralist,  who  combines  in  his  person  the  functions  of 
secretary  of  state  for  Scotland,  public  prosecutor,  and  metropolitan 
representative,  whether  he  had  enjoyed  the  leisure  of  his  Easter 
recess?  So  far  as  the  Lord  Advocate  is  concerned,  it  would  per* 
haps  be  more  correct  to  speak  of  the  Parliamentary  session  in 
London  as  the  vacation — the  period  in  which  he  matures  his 
measures,  with  the  view  of  submitting  them  to  his  constituents  in 
Edinburgh,  on  whom  the  duty  of  ultimate  assent  or  rejection  would 
seem  to  devolve.  Assuredly  his  Lordship's  office  was  no  sinecure 
daring  the  week  which  he  spent  in  Edinburgh,  prior  to  the  reas* 
sembling  of  Parliament  in  April.  First,  he  had  a  field-day  with 
the  Aberdonians  at  the  University  Commission ;  then  a  regular 
badgering  from  his  constituents  on  that  grand  stock  grievance  of 
the  annuity-tax.  Having  passed  successftilly  through  this  purga- 
torial discipline,  we  next  find  him  in  the  character  of  a  popular 
favourite,  d^oursing  eloquent  music  on  the  theme  of  Parliamentary 
Bef(»rm  ;  and,  we  are  not  sure  if  he  was  not  let  in  for  a  share  in  the 
inangnral  festivities  connected  with  Mr  Gladstone's  installation* 
In  the  midst  of  these  and  a  multiplicity  of  other  public  duties,  it 
speaks  well  for  the  courtesy  and  good  nature  of  the  Lord  Advocate, 
that  he  feund  time  to  deliver  a  lecture  to  the  representatives  of  the 
mercantile  classes  in  Edinburgh,  on  the  subject  of  law  reform.  But, 
doubtless,  he  must  have  felt  that  ailer  receiving  so  many  lectures 
from  their  school  on  the  same  subject,  he  was  under  an  obligation 
to  give  them  one  in  return.  In  England  there  have  been  lectures 
from  learned  personages  on  this  fertile  topic ;  but  these  were  usually 
delivered  to  learned  bodies,  bearing  such  forbidding  titles  as  '^  In- 
corporated Law  Society,"  or  "Association  for  the  Promotion  of 
Law  Reform.''  We  think  the  Lord  Advocate  has  chosen  a  wiser 
coarse.  The  demand  for  law  reform  proceeds  from  the  people 
rather  than  the  lawyers ;  and,  as  the  people  are  for  the  most  part 
profoundly  ignorant'on  the  subject,  it  is  well  that  they  should  be 
enlightened.  We  know  no  one  who  is  better  qualified  to  play 
the  part  of  popular  instructor,  on  such  a  subject,  than  Mr  Moncreiff. 
It  was  scarcely  to  be  expected  that  the  lecturer  could  deal  satis- 
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factorily  with  the  multiplicity  of  topics  to  which  allusion  was  made 
in  his  address  to  the  Trade  Protection  Society.  Without  detracting 
from  its  merits,  as  a  whole,  we  would  say  that  it  is  chiefly  to  the 
observations  on  questions  connected  with  the  transference  of  land, 
that  the  public  will  look  with  interest.  Our  readers  will  remember 
that  two  months  ago  we  announced  that  Government  would,  in  all 
probability,  attempt  some  further  reforms  in  this  direction,  and  it  is 
satisfactory  to  learn  that  the  Lord  Advocate  has  resolved  to  tread 
in  the  path  already  marked  out  by  Butherfurd  and  Inglis.  The 
eulogium  which  Mr  Moncreiff  passed  on  these  veteran  pioneers  was 
graceful  as  it  was  well-merited ;  and  he  may  rest  assured,  that  if  he 
succeeds  in  completing  the  work  so  fairly  begun,  his  name  will  be 
handed  down  with  theirs  as  a  benefactor  to  his  country.  But  it  b 
just  as  well  to  remember  that  every  expedient  which  ingenuitj 
could  suggest,  has  already  been  put  in  practice  with  the  view  of 
mitigating  the  two  great  obstacles  to  the  free  transferences  of  land. 
Lord  Rutherfurd's  admirable  Act  makes  entails  absolutely  defeainble 
by  any  heir  in  possession  bom  after  the  passing  of  the  Act ;  and 
the  Lord  Justice-Clerk's  Act  has  reduced  the  feudal  investiture  to 
a  mere  shadow  of  its  ancient  proportions.  It  is  not  by  clipping  and 
paring  at  descriptions  of  subjects,  or  by  shortening  clauses  till  they 
are  neither  intelligible  nor  grammatically  accurate,  that  reform  can 
now  proceed.  Total  abolition,  and  not  amendment,  is  what  is  really 
required.  Without  disturbing  the  rules  of  family  succession,  entails 
might  be  abohshed  altogether,  seeing  that  they  no  longer  answer 
the  objects  originally  contemplated.  Without  disturbing  the  theory 
of  the  feudal  system,  an  end  might  be  put  to  the  present  absurd  in- 
vestitures, at  the  same  time  establishing  the  superioi^s  dues  on  a 
safe  footing.  On  this  subject  some  usefrJ  practical  suggestions 
will  be  found  in  a  letter  from  an  old  correspondent,  which  we  print 
in  another  page.  At  present  we  shall  not  resume  the  subject ;  but, 
we  venture  to  hope,  as  the  Lord  Advocate  has  informed  us  that  he 
is  studying  Bentham,  that  his  measures  may  be  marked  by  that 
breadth  of  view  and  practical  tendency  which  distinguished  the 
speculations  of  that  illustrious  thinker. 

While  on  this  subject,  we  would  call  attention  to  the  efforts  that 
are  being  made  to  found  branch  societies  in  Sc<rtland,  in  connection 
with  the  Social  Science  Association.  The  proceedings  of  this  body 
ought  to  be  peculiarly  interesting  to  the  legal  profession  ;  and,  we 
trust,  when  the  aimual   meeting  takes  place  in  Glasgow,  that 
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Scotchmen  will  show  themselves  not  insensible  to  the  meritorious 
efibrts  of  the  promoters  of  this  great  national  organization. 

In  onr  observations  last  month  on  the  Titles  to  Land  Bill  we 
omitted  to  take  notice  of  a  point  which  has  given  rise,  and,  as  we 
think,  vexy  justly,  to  great  dissatisfaction  amongst  the  country  prac- 
titioners*    We  allude  to  the  provisions  for  perpetuating  and  ex- 
tending the  monopoly  of  the  town-clerks  in  taking    infeftment. 
Clauses  4,  7,  and  8,  appear  at  first  sight  to  be  the  most  objec- 
tionable.   When  the  old  law,  which  required  infeftment  to  be  ti^en 
by  delivery  of  sasine,  was  in  force,  the  town-clerks  had  the  exclusive 
right  of  expeding  instruments  of  sasine  of  burgage  property,  whether 
proceeding  on  absolute  dispositions  or  on  dispositions  in  security. 
But  when  the  Heritable  Securities  Acts  of  1845  and  1847  abo- 
lished the  instrument  of  sasine  as  applicable  to  securities,  it  was  at 
once  seen  that  the  preservation,  or  rather  the  re-establishment,  of 
the  town-clerk*s  privilege  with  relation  to  notarial    instruments 
under  these  Acts,  would  nullify  the  main  object  of  the  Legislature ; 
and,  accordingly,  the  business  of  taking  infeftment  on  securities, 
by  whatever  form,  was  thrown  open  to  the  profession.    We  are  at 
a  loss  to  know  why  the  precedent  of  the  Heritable  Securities  Act 
has  not  been  followed  in  this  bill ;  and  still  more  surprised  to  find 
that  in  section  8  an  attempt  is  even  made  to  restore  the  monopoly 
of  the  town-clerks,  in  completing  infeftments  upon  heritable  secu- 
rities.   Section  4,  which  provided  for  taking  infeftment  on  a  part  of 
a  deed  bj  recording  a  notarial  instrument ;  and  section  8,  which 
provides  for  the  completion  of  the  title  of  a  general  disponee,  are 
precisely  similar  to  clauses  2  aiid  12  of  Lord  Advocate  Inglis'  Act, 
with  this  important  difference,  that  in  the  latter  the  notarial  instru- 
meat  may  be  expede  by  any  notary,  while  in  the  present  bill  the 
right  of  expeding  such  instruments  is  given  exclusively  to  the  town- 
derks.    Then,  in  clause  7,  the  old  system  of  expeding  an  instru- 
ment of  cognition  on  the  part  of  heirs-at-law  is  continued,  for  no 
other  reason  that  we  can  discover,  than  to  give  the  town-clerks  the 
monopoly  of  preparing  such  instruments.     Under  the  provisions  of 
the  Titles  to  Land  Act,  1858,  and  the  Service  of  Heirs  Act,  an 
heir  to  lands  not  held  burgage  might  complete  his  title  by  recording 
the  decree  of  special  service,  obtained  on  application  to  the  Sheriff. 
There  is  no  reason  why  these  provisions  should  not  be  extended  to 
horgage  tenures.     An  heir  frequently  succeeds  to  lands  held  both 
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feu  and  burgage ;  and  it  is  most  unjust  that  he  should  foe  put  to  the 
expense  of  two  services,  when  the  only  legitimate  object  of  this 
clause  could  be  attained  by  requiring  the  decree  of  service,  or  an  ex- 
tract thereof,  to  be  recorded  in  the  Burgh  Register  of  Sasines  if 
necessary.  The  clause  is  also  objectionable,  as  requiring  a  proof  of 
propinquity  in  all  cases ;  whereas,  under  the  present  practice  in 
Glasgow,  and,  we  believe,  in  other  burghs,  a  general  service  before 
the  Sheriff  is  equivalent  to  a  service  by  ward  of  Court*  Clause  23 
is  the  most  objectionable  in  the  whole  bill,  providing  as  it  does  for 
the  payment  of  the  same  fees  to  town-clerks  for  recording  a  convey- 
ance which  they  have  hitherto  received  for  preparing  and  reeordhxg 
an  instrument  of  sasine.  Now,  even  assuming  that  these  gentlemen 
are  entitled  to  some  compensation  for  the  loss  of  privileges,  surelv 
some  abatement  ought  to  be  made  on  the  score  of  their  exemption 
from  personal  labour  and  responsibility  in  connection  with  this 
branch  of  their  duties.  If  the  town-clerks  are  for  the  future  to  be 
paid  for  doing  nothing,  at  the  same  rate  which  they  now  receive  for 
doing  something,  it  is  easy  to  see  who  will  be  the  gainers  by  the 
change.  Further,  it  will  be  seen,  by  reference  to  our  observatioBs 
on  the  4th  and  8th  sections,  that  these  gentlemen  are  to  have  a 
right  of  exacting  fees  which,  by  the  Heritable  Securities  Acts,  was 
expressly  taken  away ;  because,  throughout  this  bill,  infeftments  on 
heritable  securities  are  dealt  with  on  the  same  footing  as  infeft- 
ments on  irredeemable  conveyances ;  and  one  might  suppose  that 
the  framer  of  the  bill  had  never  heard  of  notarial  instruments  under 
these  statutes.  The  whole  structure  of  the  bill  is  rotten  to  its 
foundation*  Town-clerks  are  regular  legal  practitioners,  performing 
ordinary  professional  business.  The  burgh  is  no  doubt  the  principal 
client  in  most  cases,  just  as  there  are  agents  whose  principal  client 
may  be  an  extensive  landed  proprietor,  and  whose  principal  busi- 
ness consists  in  renewing  investitures  to  the  vassals  of  this  magnate. 
To  many  of  this  class  of  agents  the  Act  of  1858  entailed  a  con- 
siderable loss;  but  it  was  never  contemplated  that  they  should 
receive  any  compensation.  They  were  willing  to  sacrifice  a  portion 
of  their  professional  emoluments  for  the  public  benefit,  believing 
also  that  the  simplification  of  titles  would  indirectly  benefit  them- 
selves by  increasing  the  number  of  transmissions ;  and  unless  the 
town-clerks  are  willing  to  act  in  the  same  liberal  spirit,  it  were 
much  better  that  the  bill  should  be  delayed  until  public  opinion  is 
strong  enough  to  enforce  a  satisfactory  settlement. 
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From  our  reports  in  another  page,  it  will  be  seen  that  the  Lord 
Chancellor  has  been  displaying  his  wonted  energy  in  reducing  the 
arrears  of  business  in  the  House  of  Lords.  Such  another  clearance 
has  not  been  made  since  the  period  of  Lord  Brougham^s  Chancellor- 
ship ;  and  if  the  present  energetic  spirit  is  continued,  the  roll  will 
be  entirely  cleared  off  before  the  expiry  of  the  present  session. 
The  House  of  Lords  has  never  been  stronger  in  point  of  ability 
than  it  is  at  present ;  and  if  it  adds  to  its  other  virtues  that  of 
punctuality  and  despatch,  it  bids  fair  to  become  the  most  popular 
tribunal  in  the  kingdom. 

The  Rolls  of  the  Court  of  Session  for  the  Summer  Session  show 
a  more  equal  distribution  of  the  business  than  we  have  been  accus- 
tomed to ;  but  they  do  not  give  promise  of  a  steady  diminution  of 
arrears,  unless  the  plan  which  we  have  repeatedly  urged  upon  the 
attention  of  the  profession  be  honestly  carried  out.  That  plan,  we 
need  hardly  say,  is  the  very  obvious  one  of  holding  extra  sessions,  as 
the  Judges  are  bound  in  honour  and  in  duty  to  do,  for  the  disposal 
of  the  arrears  in  their  ordinary  Rolls.  At  present,  the  First  Division 
has  65  cases  in  the  Short  Roll,  and  the  Second  Division  has  44 ; 
and  experience  entitles  us  to  say,  that  the  end  of  the  Summer 
Session  will  bring  no  material  diminution  in  the  number  of  cases 
ready  for  hearing.  Now,  were  each  of  the  Divisions  to  sit  for  a 
month,  in  the  long  vacation,  and  to  dispose  of  one  cause  per  day, 
which  is  not  an  unreasonable  allowance,  more  than  half  of  these 
arrears  might  be  cleared  off;  while  the  Rolls  would  at  the  same 
time  be  reduced  to  such  dimensions,  as  would  entail  a  delay  of  not 
more  than  three  months  to  the  suitor,  instead  of  the  wearisome  in- 
terval which  has  been  in  use  to  elapse  between  the  presentation  of  a 
reclaiming  note  and  the  decision  of  the  case.  We  regret  to  observe, 
that  the  rolls  of  two  of  the  most  popular  and  hard-working  of  the 
Outer  House  Judges  are  also  so  long  as  to  pi*eclude  the  possibility 
of  speedy  decisions, — Lord  Kinloch  having  46  cases,  and  Lord 
Ardmillan  55 ;  and  we  regret  still  more  to  learn,  that  the  remedy 
of  a  statutory  transference  of  causes,  the  adoption  of  which  in  the 
Divisions  has  given  such  general  satisfaction,  is  not  likely  to  prove 
satisfactory  if  extended  to  the  Outer  House.  At  any  rate,  the 
change,  if  made  at  all,  must  be  made  with  caution  and  discretion  ; 
hecause  an  impression  is  gaining  ground,  that  a  reduction  in  the 
numerical  strength  of  that  tribunal  is  the  proper  way  of  increasing 
its  efficiency. 
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.  Do  THE  Decisions  of  the  House  of  Lords  Bind  the  House  itself? — ^In  tke 
Windsor  Charity  appeal,  which  has  occupied  the  House  for  the  last  ten  days, 
the  Attomey-Gfeneral  was  commentiiig  on  the  well-known  Beverley  case,  and 
questioning  its  principle,  when  the  Lord  Chancellor,  addressing  Sir  Richard, 
said,   "  Mr  Attorney,  it  is  quite  open  to  you  to  distinguish  your  case  from 
that  of  Beverley.    But  the  doctrine  laid  down  in  the  Beverley  case,  whatever 
that  doctrine  may  be,  as  conclusively  binds  this  House  as  it  woidd  any  in- 
ferior tribunal.    I  have  always  understood  that  such  was  the  oonstitntioittl 
law  on  the  subject."    Tlie  Attorney-General :   "  I  am  v«ry  glad  to  hear  yoor 
Lordship  say  so.    Another  noble  and  learned  Lord  has  intimated  a  contzuy 
opinion, — holding  that  this  House  is  no  more  bound  by  its  decisions  than  an 
inferior  Court  is  by  its  own  adjudications."    The  noble  and  learned  Lord  re- 
ferred to  by  the  Attorney-General  is  doubtless  Lord  St  Leonards,  who  has 
affirmed  more  than  once  that  '^  the  House  ought  not  to  persevere  in  errors 
We  believe  Lord  Campbell's  view  is  the  correct  one.    The  theory  of  the  Con- 
stitution is,  that  the  ultimate  appellate  jurisdiction  is  infallible.    It  cannot  or. 
Its  decisions  are  to  be  obeyed,  not  criticised.    The  well-known  case  of  Reeve  t. 
Long  (Salk.  227  ;  2  Cruise's  Dig.  386^  is  in  point.    There  the  reversal  by  the 
Lords  was  against  the  opinion  of  all  the  judges.    A  General  Act  was  paswd 
(10  and  11  Will.  IIL,  c.  16),  altering  the  law  laid  down  by  the  House.   The  prin- 
ciple on  which  the  Act  proceeded  was,  that  what  the  Court  of  last  resort  decides, 
however  inconvenient  or  unjust,  is  law^  and  to  be  set  right  only  by  Parliam^t 
Hence,  even  where  the  Law  Lords  differ  in  opinion,  where  they  are  equally 
divided  in  giving  iudgment,  and  where,  consequently,  as  some  may  irreverenllT 
imagine,  the  soundness  of  their  final  determination  may  be  questioned,  it  will 
nevertheless  be  as  good  law  as  if  the  Peers  had  all  cordially  concurred  in  voting 
it.    Thus,  in  the  Queen  v.  MiUis,  10  Cla.  and  Fin.  534,  Lord  Lyndhurst,  Lord 
Cottenham,  and  Lord  Abinger,  were  of  one  mind;  Lord  Brougham,  Lord 
Denman,  and  Lord  CampbeU,  of  another.    The  decision  was  said  to  have  been 
but  a  ne^a/tbn,  proceeding  upon  the  ancient  rule  of  the  law  semper  praesumtur 
pro  negante.    But  tiie  Court  of  Exdiequer,  in  the  case  of  Catherwood  v.  Caslou^ 
13  Mee.  and  Well.  261,  treated  this  as  a  light  mode  of  dealing  with  a  judgment 
of  the  House  of  Lords,    lliey  looked  to  the  result,  and  there  they  found  that 
the  House,  as  a  House^  had  given  a  judgment ;  and  then  they  said,  by  the 
mouth  of  the  learned  Baron  Parke,  ^^  that  authority  binds  us."    The  contrary 
doctrine,  Lord  Campbell  holds,  would  endanger  titles.    Notwithstanding  all 
this,  it  must  be  own^  that  one  or  two  well-known  decisions  of  the  House  have 
been  tabooed  by  the  profession,  but  not  by  holding  them  to  be  bad  law,  but  by 
making  out  invariably  that  they  have  no  application  to  other  cases.    It  will  1m 
found,  however,  that  the  House  itself  has  never  revoked  what  it  has  once  de- 
liberately laid  down  on  an  appeal  or  writ  of  error.    Suppose  the  Lords  were 
now,  in  1860,  to  entertain  misgivings  respecting  the  principle  on  which  they 
decided  the  great  Bridgwater  case  in  August  1853,  is  there  any  power  short  of 
a  statute  that  could  alter  the  law  of  that  celebrated  adjudication  ?    And  is  not 
the  House  itself  as  much  bound  to  conformity  as  the  other  courts  of  the  country  ? 
This  is  a  question  which  ought  to  have  be^  authoritatively  and  conclusively 
determined  before  now.     Indeed,  the  larger  question  of  the  value  and  obliga- 
tory character  of  former  decisions  by  the  same  tribunal,  or  by  tribunals  of  con- 
current or  higher  jurisdiction,  remains  to  the  present  day  very  indefinite,  and 
is  therefore  estimated  very  much  according  to  the  peculiar  views  of  indi?idaa] 
judges  on  the  subject. 
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PnneipUa  of  the  Law  of  Scotland.  By  Georoe  Joseph  Bell. 
Fifth  Edition.  By  Patrick  Shaw,  Advocate.  Edinburgh : 
T.  &  T.  Clark. 

It  is  mach  to  be  regretted  that  no  published  memoir  exists  of  the 
eminent  professor  to  whom  Scotland  is  indebted  for  the  consolida- 
tion, and  in  no  slight  degree  for  the  construction,  of  her  mercantile 
laws.  We  are  not  without  hope  that  our  biographer,  who  in  another 
page  has  brought  to  light  some  fragments  of  the  history  of  the 
earlier  luminaries  of  the  law,  may  yet  be  enabled  to  do  justice  to 
the  memory  of  one  whose  authority  stands  higher  than  that  of  any 
judge  of  bis  time,  and  yields  only,  if  it  yields  at  all,  to  that  of 
another  untitled  and  unrewarded  labourer  in  the  same  field,  Pro- 
fessor Erskine.  But  we,  who  are  not  biographically  inclined,  and 
who  are  stimulated  to  research  by  no  stronger  motive  than  curiosity 
respecting  the  history  and  career  of  an  eminent  scholar  and'thinker, 
have  not  succeeded  in  laying  our  hands  on  the  materials  wherewith 
to  satisfy  our  '^  thirst  for  information."  No  legal  periodical  has  em- 
balmed  his  memory  in  an  obituary  notice.  The  local  newspapers, 
albeit  not  unused  to  descant  on  the  virtues  and  the  services  of  ex- 
Sheiiib  and  other  minor  celebrities,  take  no  notice  of  the  greatest 
legist  of  his  time,  except  to  record  the  date  of  his  decease,  and  the 
vacancies  thereby  created  in  the  chair  of  Scots  Law  and  the  Clerk- 
ship of  the  Court  of  Session.  The  GentlemarCs  Magazine  is.  silent 
as  to  his  name  and  lineage.  The  various  biographical  encydopsB- 
dists,  from  Chambers  to  Vapereau,  have  been  consulted  in  vain. 
The  EncjfclopcBdia  BrUaninica  alone  bestows  a  passing  notice  on  his 
memory,  mentioning  in  a  few  brief  lines  the  dates  of  his  birth  and 
death,  the  names  of  his  principal  works,  and  the  offices  which  he 
held.  The  editor  of  the  present  edition  informs  us,  that  *'  George 
Joseph  Bell  was  bom  in  Edinburgh  on  the  26th  of  March  1770. 
On  the  19th  of  November  1791  he  was  admitted  to  the  Bar ;  and 
nnanimously  elected  by  the  Faculty  of  Advocates,  on  the  2d  of 
February  1822,  Professor  of  the  Law  of  Scotland  in  the  University 
of  Ikiinburgh.  The  motion  was  made  by  John  Clerk  of  Eldin, 
then  Leader  of  the  Bar,  and  was  seconded  by  Sir  Walter  Scott." 

Such  IS  all  the  information  we  have  been  able   to  glean  re- 
garding the  personal  history  of  the  man  whose  works  are  perhaps 
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more  extensively  read,  cited,  and  consulted,  than  those  of  all  tbe 
other  writers  on  our  municipal  law  taken  together.  .Doubtless  he 
was  a  studious  man,  given  to  books  rather  than  to  active  life,  and 
it  may  be  that  there  is  not  much  of  an  eventful  character  for  his 
biographer  to  record.  This,  however,  we  know,  that  while  he  sat 
at  the  clerk's  table  in  the  Court  of  Session,  his  works  were  appealed 
to  by  the  bar  as  authorities,  and  cited  with  approval  by  the  men, 
his  nominal  superiors,  who  then  occupied  the  bench  ;  and  that  his 
Commentaries  in  their  ipsissima  verba  are  still  regarded  as  the  latest 
and  most  authoritative  exposition  of  the  established  principles  of  the 
law  of  this  country. 

The  Principles  of  the  Law  of  Scotland^  a  new  edition  of  which  is 
now  offered  to  the  public,  was  the  last  publication  to  which  Pro- 
fessor Bell  set  his  hand.  A  great  portion  of  those  valuable  observa- 
tions on  the  mercantile  law,  which  formed  the  staple  of  his  Com- 
mentaries, were  here  exhibited  in  a  condensed  and  methodical  form; 
and  his  labours  were  extended  by  the  application  of  the  same 
searching  analysis  to  those  departments  of  law  which  had  been  lefl 
unexplored  since  the  time  of  Erskine.  So  great  is  the  value  that 
has  been  set  on  this  work,  that  it  has  now  become  the  standard 
text-book  for  examination  by  all  the  professional  bodies,  and  as  a 
work  of  general  reference  it  stands  unrivalled.  Mr  Shaw  thus 
details  the  history  of  this  famous  book :  "  Soon  after  Professor 
Bell's  election  to  the  Scots  Law  Chair,  he  issued,  for  the  use  of 
the  students,  ^  Outlines'  of  his  lectures.  In  1829  he  was  induced  to 
give  them  more  extensive  circulation  by  publishing  them,  under  the 
title  of  *  Principles  of  the  Law  of  Scotland.'  He  dedicated  the  book 
to  the  students,  expressing  a  ^  hope  that  it  would  render  their  stud}- 
of  a  very  diflScult  science  more  easy,  by  supplying  them  with  a 
brief  statement  of  the  leading  rules  and  exceptions,  and  a  correct 
list  of  the  authorities  relied  on  in  support  of  the  several  proposi* 
tions,  or  useful  in  illustrating  them.'  This,  which  forms  the  first 
edition  of  the  work,  contained  only  about  nine  hundred  sections; 
but  it  was  greatly  enlarged  in  the  second  edition,  published  in  1830, 
which  embraced  upwards  of  two  thousand  four  hundred  sections, 
and  a  large  additional  number  of  authorities;  The  popularity  and 
the  utility  of  the  work  were  shown  by  a  new  edition  being  called 
for  in  three  years  thereafter;  and  this  was  followed  by  the  publica- 
tion, in  1839,  of  a  fourth  edition." 

A  new  edition  has  been  demanded  for  some  time  to  meet  the 
necessary  wants  of  the  profession.  Something  more  was  wanted, 
however,  than  a  mere  reprint  of  the  former  edition.   BelCs  PrincipUf 
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is  the  book  to  which  every  one  tnms  not  only  for  the  latest  statement 
of  the  common  law,  bat  also  for  the  latest  decisions  bearing  on  any 
qaestion  in  dispute.  It  was  therefore  of  essential  importance,  that 
in  this  work  the  references  to  other  works  of  authority  should  be 
completed  in  a  satisfactory  manner;  and  we  believe  the  public 
will  consider  the  name  of  the  editor,  Mr  Shaw,  a  sufficient  guarantee 
for  accuracy  in  thid  respect. 

We  are  glad  to  acknowledge,  that  in  all  the  leading  requisites  of 
editorial  duty,  Mr  Shaw  has  acquitted  himself  faithfully  and  satis* 
&ctorily.  He  has  not  only  improved  the  index  and  contents,  giving 
ID  the  latter  an  analytical  table  of  the  subjects  of  each  paragraph, 
thus  immensely  improving  it  for  purposes  of  reference ;  but  he  has 
enriched  the  work  itself  with  a  large  number  of  well«selected  refer- 
ences to  decisions,  so  as  to  preserve  its  character  as  a  useful  practical 
work.  Paragraphs  have  been  also  added  where  necessary,  explanatory 
of  the  leading  provisions  of  recent  statutes,  such  as  the  Joint  Stock 
Companies  Act,  the  Service  of  Heirs  Act,  etc.  These  are  dis* 
tingnished  by  letters  appended  to  the  number  of  the  paragraph. 
So  far  as  we  have  observed,  the  new  matter  relates  entirely  to 
statutory  law,  a  limitation  of  which  we  entirely  approve. 

The  transpositions  necessary  in  the  sections  are  very  few ;  and  we 
may  add,  that  a  table  is  appended  exhibiting  the  new  aiid  the  old 
Dombers  in  parallel  columns.  We  understand  that  no  alteration 
whatever  has  been  made  on  the  text  beyond  the  omission  of  one  or 
two  obsolete  passages ;  and  as  in  other  respects  the  utility  of  the 
work  has  been  much  enhanced,  and  the  printing  and  paper  are 
til  that  could  be  desired,  we  can  confidently  recommend  the  new 
edition  as  being  in  every  other  respect  worthy  of  the  support  of  the 
profession. 


A  Compendium  of  English  and  Scotch  Law ;  stating  their  difTerences. 
By  James  Paterson,  M.A.,  of  the  Middle  Temple,  Barrister. 
Edinburgh  :  Adam  and  Charles  Black. 

It  wis  the  boast  of  the  citizens  of  the  great  Italian  empire,  that 
they  carried  their  civil  institutions  into  every  country  which  the 
genius  of  conquest  or  colonization  had  brought  under  their  sway ; 
thus  making  amends,  by  the  introduction  of  beneficent  laws  and 
a  vigorous  administration,  for  the  havoc  which  their  armies  had 
wrought.  The  policy  of  the  English  constitution  has  rather  been 
to  leave  every  country  brought  within  its  pale  to  develop  its  own 
system  of  laws,  trusting  that  time,  and  the  influence  of  sound  prin- 
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ciples  of  jarisprudence,  woald  effect  a  gradual  assimilation  in  the 
doctrinesi  if  not  in  the  theory,  of  the  varioas  systems.  It  is,  in 
some  respects,  a  disadvantage  that  oar  supreme  tribunals  should  be 
called  to  administer  as  many  distinct  systems  of  law'  as  there  are 
dependencies  in  the  British  empire*  Yet,  on  the  other  hand,  we 
can  scarcely  be  sufficiently  grateful  to  the  British  Parliaments  of  the 
last  two  centuries,  for  their  resistance  to  the  centralizing  tendencies 
of  those  statesmen  who  imagined  that  English  laws  and  nsages  were 
the  only  models  worthy  of  imitation  by  the  rest  of  mankind.  It  is 
no  disparagement  to  the  English  law  of  1860,  to  say  that  the  English 
law  of  two  centuries  ago  was  as  remarkable  for  its  purely  local  cha- 
racter and  spirit,  as  the  gi*eat  Italian  system  was  remarkable  for  its 
cosmopolitan  spirit  and  flexibility.  Those  absurd  distinctions  be- 
tween law  and  equity  ;  that  astounding  superstructure  of  technical 
phraseology  by  which  the  Statute  of  Uses  has  been  nullified,  and 
the  strange  confusion  betwixt  public  and  private  wrongs,  all  of 
which  enter  largely  into  the  general  system  of  English  jurispru- 
dence, have  been  the  incubus  of  every  code  that  has  imbibed  the 
spirit  of  the  English  system.  Thus,  while  the  Scotch  jurisprudence 
has,  without  doing  violence  to  its  leading  principles,  been  slowly 
accumulating  by  '^  accrescion"  from  the  wealth  of  other  codes, 
borrowing  precision  from  England,  breadth  of  view  from  America, 
and  logic  from  France,  the  English  jurisprudence  has  been^^forcedto 
submit  to  a  succession  of  painful  operations  in  the  shape  of  statute^ 
amendments,  consolidations,  and  declaratory  laws,  in  its  career  of 
improvement.  So  it  is,  however,  that  on  different  roads,  and  by 
different  modes  of  progression,  the  two  systems  are  tending  towards 
a  common  goal.  Every  statutory  change,  and  almost  every  judicial 
innovation  in  the  established  customs  of  either  country,  will  befouod, 
on  strict  inquiry,  to  resolve  into  an  approximation  to  the  law  as  it 
exists  in  the  sister  kingdom.  This  mutual  rivalry,  in  which  each 
nation  seeks  to  strengthen  its  native  institutions,  by  the  adoption  of 
principles  of  proved  utility  from  the  neighbouring  kingdom,  frimisbes 
a  valuable  stimulus  to  improvement,  while  it  gives  to  the  law  re- 
former the  confidence  arising  frY>m  experience  under  varying  condi- 
tions. The  gradual  assimilation  of  the  laws  of  England  and  Scot- 
land, which  was  begun  within  the  present  century,  is  not  unlikely  to 
be  brought  to  a  satisfactory  conclusion  within  a  much  shorter  period 
than  has  already  elapsed  in  its  history.  But  no  conclusion  can  be 
regarded  as  satisfactory  which  is  based  on  the  principle  of  making 
us  proselytes  to  the  law  of  England.  The  approximation  must  be 
by  force  of  mutual  attraction, — not  by  gravitation  to  a  centre. 
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We  have  often  thou^  that  no  class  of  persons  ooold  be  better 
qoalifiedy  bj  training  and  experience,  to  write  a  treatise  on  general 
law,  than  Uie  leading  connsel  of  the  fkigiish  Chancery  bar.  The 
number  of  English  families  that  are  dispersed  in  foreign  countries, 
the  complex  relations  of  mercantile  basiness,  and  the  iacilities 
afforded  by  British  law  to  foreign  denizens, — all  these  causes  com- 
bine in  giving  rise  to  questions  depending  on  the  ascertainment  of 
foreign  law ;  and  on  which  the  English  barrister  is  frequently  re« 
qaired  to  form  an  opinion.  Moreover,  the  ultimate  appeal  from  every 
court  in  Her  Majesty's  cc^nies  and  foreign  possessions,  lies  to  die 
Judicial  Committee  of  the  Privy  Council  at  London, — a  jurisdiction 
vastly  more  comprehensive  than  that  of  the  Supreme  Court  of  tlie 
United  States,  and  extending  to  a  greater  variety  of  laws  and  usages 
than  all  that  come  within  the  cognisance  of  the  courts  of  the  entire 
uea  of  continental  Europe.  It  is  true  that  the  halls  of  this  great 
eosmop<^tan  tribunal  are  but  sparingly  frequented ;  for  a  fight  in 
"the  cockpit,''  as  it  is  termed  in  the  colonies,  is  TOgarded  as  the 
certain  harbinger  of  ruin  to  one,  if  not  both  of  the  adventurous 
litigants.  But  then  there  is  also  the  Scotch  and  Irish  business  of 
the  House  of  Lords,  which  must  familiarize  the  practitioners  in 
that  Court  with  a  system  of  law  widely  different  fyo^k  that  which 
they  are  accustomed  to  practise.  With  such  qualifications  for  the 
task,  it  is  certainly  not  creditable  to  the  indpstry  of  the  English  bar, 
that  they  should  have  left  the  field  of  international  and  public  law 
altogether  unexplored. 

It  most  be  no  easy  matter  for  the  judges  of  the  House  of  Lords, 
to  hold  an  even  balance  betwixt  the  English  and  Soo^ch  laws,  whilst, 
00  the  one  hand,  English  cases  are  being  cited  to  them  ev^  day 
as  authoritative  decisions  on  points  peculiar  to  the  Scotch  system,  and, 
OQ  the  other  side,  counsel  from  Scotland  still  patriotically  insist  on 
the  recognition  of  their  national  right  to  have  a  point  which  has 
been  settled  one  way  for  Englishmen,  decided  in  exactly  the  oppo- 
site direction  for  Scotchmen.  This  jealousy  of  innovation  from  the 
House  of  Lords  is  a  grievance  of  very  old  standmg,  and  has  ocoa- 
aonally  taken  a  somewhat  ludicrous  foim ;  as,  for  ipstance,  when 
Lord  Hermand,  indignant  at  some  decision  of  Lord  Eldon's,  rela- 
ti?e  to  a  stipulation  in  a  lease,  demanded,  from  his  seat  on  the 
bench.  Whether,  if  the  tenant  had  undertakeii  to  hang  himself  at 
the  expiration  of  his  contract,  whether  the  House  of  Lords  would 
enforce  thatf  Lord  Eldon's  good-humoured  expostulations,  in 
answer  to  this  rather  unjudicial  demand,  seem  to  have  had  a  sooth- 
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ing  effect  on  the  temper  of  the  Scotch  judges ;  and  according 

though  some  old  fogies  will  occasionally  mutter  a  '^  nolumns  leg 

Scotiae  mutari,"  when  the  authority  of  "  another  place"  is  invok 

to  settle  a  knotty  point  of  law,  yet  we  are  free  to  admit  that 

the  bulk  of  the  public,  as  well  as  the  legal  profession,  the  dedsfl 

of  the  supreme  tribunal  are  held  in  as  high  esteem  as  those  of  \ 

most  eminent  of  our  national  judges.    All  that  was  wanting 

prove  the  groundlessness  of  the  assertion  so  often  made,  that  f 

House  of  Lords  is  in  the  habit  of  Anglicising  our  national  laws,  i 

good  epitome  of  the  English  and  Scotch  legal  systems,  exhibit! 

the  points  of  difference,  and  marking  out  the  boondaries  wM 

have  been  laid  down  by  judicial  decisions.  i 

This  is  indeed  the  least  important  of  the  uses  for  which  sad| 

manual  is  required.     Other  purposes  of  a  practical  natare  i 

already  have  suggested  themselves,  in  connection  with  our  rernl) 

on  the  practice  of  English  and  Scotch  law.    To  Parliameol 

solicitors,  and  counsel  engaged  in  Scotch  appeals,  nothing  can 

more  embarrassing  than  the  necessity  of  having  constantly  to  q 

to  nice  distinctions  between  the  laws  of  the  two  countries,  wi4 

the  aid  of  any  work  of  reference,  in  which  the  two  systems  { 

actually  compared.    The  great  and  increasing  use  of  English  ci 

for  purposes  of  reference  in  the  Scotch  Courts,  has  made  a  b 

ledge  of  English  law  equally  essential  to  the  Scotch  practitioDei 

It  is  satisfactory  to  know,  that  a  comparative  estimate  of 

English  and  Scotch  legal  systems  has  at  length  been  undertai 

and  that  the  task  has  been  accomplished  by  a  gentleman,  ^ 

professional  acquaintance  with  both  systems  qualifies  him,  is 

especial  manner,  for  the  study  of  this  branch  of  comparative  ji 

prudence.    Mr  Paterson,  although  not  a  professed  disciple  of 

Scotch  law,  is  well  known  to  our  profession  as  the  editor  of  tbei 

excellent  Beports  of  Appeal  Cases  which  are  published  in  the  i 

iish  Jurist ;  and  whatever  scepticism  may  exist  on  this  side  of  I 

Tweed  regarding  the  competency  of  English  lawyers  in  gem 

appreciate  the  peculiarities  of  our  law,  it  is  impossible  to  denr 

Mr  Paterson  possesses  the  merit  of  a  thorough  knowledge  of  this 

of  his  subject,  and  the  ability  to  handle  it  in  a  comprehensive 

satisfactory  manner.     Of  the  author^s  qualifications,  as  an 

lawyer,  we  do  not  profess  to  judge ;  but  it  is  fair  to  conclude, 

one  who  has  so  thoroughly  imbibed  the  spirit  and  mastered 

technicalities  of  a  foreign  code,  will  not  prove  an  untnistv( 

guide  within  the  limits  of  that  province  which  is  more  pecaU 

his  own. 
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The  plan  which  Mr  Paterson  has  followed,  made  it  necessary  that 
he  shcmld  adopt  one  or  other  of  the  two  systems  which  he  expoands 
as  the  basis  of  the  text,  leaving  the  other  to  be  dealt  with  as  notes ; 
and  we  think  he  has  judged  wisely  in  giving  especial  prominence  to 
the  law  of  England.  To  have  merely  stated  the  laws  of  the  two 
coontries  in  opposite  pages,  and  in  the  technical  language  pecoliar 
to  each,  woold  have  given  no  information  to  the  student,  beyond 
what  is  to  be  obtained  from  a  comparison  of  the  text-writers  of  the 
two  coontries.  The  real  difSculties  which  beset  the  Scotch  lawyer 
in  the  study  of  English  treatises  are,  first,  that  he  cannot  tell 
whether  any  given  principle  in  that  code  with  which  he  is  familiar, 
has  a  counterpart  in  the  law  of  England ;  and,  secondly,  assuming 
that  he  discovers  nothing  analogous  to  the  principle  in  question  in 
the  English  works,  he  is  still  left  in  doubt  whether  this  principle 
(which  does  not  appear  to  be  adopted  in  England)  is  expressly 
negatived  by  the  theory  of  that  law,  or  whether  it  is  simply  inap- 
plicable and  incapable  of  being  predicated  either  affirmatively  or 
negatively.  In  order  to  bring  the  points  of  comparison  to  a  direct 
issue,  onr  author  seems  to  have  taken  a  hint  from  the  Scotch  system 
of  pleading;  and  has  made  out  something  like  a  ^^  record"  of  Eng- 
lish and  Scotch  law,  as  it  were  by  condescendence  and  answers. 
Avoiding  those  branches  of  the  law  which  are  entirely  similar  in 
both  countries,  he  enters  minutely  and  systematically  into  all  the 
discrepancies  betwixt  the  two  systems,  and  begins  by  stating  the 
Uw  of  England  in  a  series  of  categorical  propositions,  either  affirma- 
tire  or  negative,  as  the  case  may  require.  To  each  proposition  a 
note  is  appended,  embodying  the  Scotch  doctrine  on  the  point, 
which,  in  most  instances,  is  indicated  briefly  by  the  word  ^^  contrn^^ 
followed  by  such  qualifications  or  explanations  as  may  serve  to 
exhibit  the  rationale  of  the  law  on  that  point  The  general  arrange- 
ment of  the  subject  is  adapted  to  the  elucidation  of  both  systems; 
and  the  use  of  technical  phraseology  is  avoided  as  far  as  possible. 
Thus  the  lawyer  is  enabled  at  a  glance  to  ascertain  the  limits  within 
which  the  two  systems  run  parallel,  and  to  steer  clear  of  misleading 
analogies  on  points  at  which  there  is  a  divergence. 

We  think  that  the  value  of  Mr  Paterson's  work  would  have  been 
materially  enhanced,  if  it  had  been  made  to  embrace  not  only  the 
points  in  which  the  two  systems  differ,  but  also  those  in  which  they 
agree.  It  is  easy  to  say,  that  if  the  point  is  not  noticed  in  the 
volume,  we  are  to  take  for  granted  that  the  laws  are  identical.  But 
we  lawyers  are  not  in  general  inclined  to  take  matters  for  granted 
mitil  they  are  proved ;  and  we  would  like  to  have  some  tangible 
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evidence  of  the  het  (hot  Mr  Paterscm's  attention  had  been  ex- 
pressly directed  to  the  partiealar  point  in  dispute^  rath^  than  rest 
satisfied  with  a  general  and  sweeping  statement,  that  all  doctrines 
not  embodied  in  his  book  are  common  to  both  oonntries.  Caliph 
Omar  would  not  interfere  to  save  the  Alexandrian  Library  from 
the  flames,  because,  if  the  books  were  agreeable  to  the  doctrine  of 
the  Koran,  they  were  unnecessary ;  while,  if  they  differed  from  it, 
they  were  pernicious,  and  onght  to  be  destroyed.  To  some  such 
dilemma  we  must  be  brought,  if  we  admit  the  general  assomptioD  of 
Mr  Psterson,  ^^  that  the  laws  of  the  two  countries  are  the  same 
m  substance,  except  where  the  contrary  is  here  expressly  stated"" 
(p.  11).  Either  we  should  at  once  prepare  to  bum  the  entire 
library  of  Scotch  law  literature,  and  henceforward  to  compile  oar 
papers  and  prove  our  arguments  from  EngUsfa  law  boc^s  alone, 
with  the  help  of  Mr  Paterson's  table  of  differences ;  or,  if  we  are 
still  to  make  use  of  our  native  professional  literature,  it  must  be  as 
important  to  be  able  to  say  with  confidence  of  any  particular  pro- 
position in  Scotch  law  that  it  holds  good  in  England,  as  it  is  to  say 
of  another  proposition  that  it  is  at  variance  with  the  law  of  Eng- 
land. Considering  that  Mr  Paterson  has  been  able  to  compress  the 
whole  of  his  able  and  elaborate  statement  of  differences  into  a  vcdume 
of  600  not  very  closely  printed  pages  (of  which  at  least  a  fourth 
part  is  occupied  with  reprints  of  Acts  of  Parliament,  and  a  glossary 
of  terms),  we  may  fairly  assume  that  the  points  of  agreement,  when 
exhibited  on  a  commensurate  scale,  would  not  have  increased  the 
bulk  of  the  volume  by  more  than  one^half ;  and,  assuredly,  no 
reader  would  have  grudged  the  price  of  this  additional  matter,  which 
would  have  immensely  increased  the  value  and  utility  of  the  work. 
A  complete  compendium  of  English  and  Scotch  law  in  a  thousand 
pages  I  No  possible  pocket  ^^  Blackstone,"  or  ^^  Handy-book"  on 
anything,  could  be  half  so  useful  to  the  public  and  the  profession. 

We  shall  not  now  attempt  anything  like  a  detailed  criticism  of 
Mr  Paterson's  Compendium,  for  the  obvious  reason  that  detail  is 
impracticable  in  dealing  with  a  work  which  is  necessarily  of  a  aome* 
what  abstract  character,  and  so  comprehensive  in  its  range  of  snb- 
jects  as  to  embrace  the  whole  circle  of  public  and  private  law.  The 
arrangement  adopted  will  be  best  understood  from  the  author^a  own 
account  of  it,  which  we  extract  firom  the  introductory  chapter: — 

Part  I.  treats  of  Real  Property,  subdivided  into  the  various  heads  of  Oown 
Rights,  Freeholds,  Copyholds,  Estates  Tail,  Estates  for  life,  and  all  those  mu- 
>  cellaneous  rights  which  naturally  belong  to  things  real.    Part  II.  treats  c^  Per- 
sonal Property,  including  the  subject  of  Contracts,  Mercantile  Law,  and  such 
Rights  of  the  Person  as  do  not  fall  under  other  heads.    Part  UI.  treato  of  Sue- 
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eeasion,  sabdivided  into  Wills  and  ExecutorB,  and  into  Intestacy  or  Descent, 
ind  Administrators  under  the  Statute  of  Distributions.  Part  lY.  treats  of  the 
Domestic  Relations,  subdivided  into  Parent  and  Child,  Master  and  Servant,  and 
Mairiage.  Part  Y .  treats  ol  Publio  Law,  embracing  Grimes  and  Criminal  Pro- 
cedure, Church,  Poor-law,  Public  Burdens,  and  matters  more  or  less  affecting 
the  pnbHc.  Part  YI.  treats  of  Courts  and  their  Procedure,  embracing  the  Divi- 
sion of  Courts,  their  Jurisdiction,  Forms  of  Actions  and  Suits,  and  their  Steps. 
Part  YU.  treats  of  several  international  questions  of  Law  arising  between  Par- 
ties in  EngUmd  and  Scotland,  with  observations  as  to  the  conduct  to  be  pursued 
by  a  party  not  resident  in  the  country  where  he  seeks  his  remedy. 

Then  follows  a  series  of  extracts  from  Acts  of  Parliament  relating 
to  mised  questions  of  English  and  Scotch  law.  This  part  of  the 
work  b  very  incomplete.  For  example,  it  contains  a  reprint  of  the 
Act  17  and  18  Yict.,  cap.  34,  which  enables  the  superior  Courts  of 
the  United  Kingdom  to  issue  process  to  compel  the  attendance  of 
witnesses  out  of  their  jurisdiction  ;  but  does  not  notice  the  series  of 
statates  (one  of  them  passed  as  late  as  last  session)  relative  to  the 
examination  of  witnesses  in  commission  out  of  the  jurisdiction.  We 
do  not  make  this  remark  in  the  way  of  censure ;  on  the  contrary, 
we  are  glad  that  paper  has  not  been  wasted  in  printing  every  statute 
which  could  be  brought  to  illustrate  so  comprehensive  a  scheme.  But 
we  do  not  think  it  was  worth  attempting  to  do  that  which  the 
author  must  have  seen  he  could  not  accomplish  in  a  satisfactory 
manner.  The  Dictionary  of  Parallel  Terms  in  English  and  Scotch 
Law  is  a  most  valuable  feature  in  the  work,  as  it  not  only  supplies 
a  great  body  of  curious  information,  but  also,  when  rightly  used, 
famishes  a  key  to  all  English  law  books,  by  putting  the  Scotch 
practitioner  in  possession  of  the  appropriate  heading  under  which  he 
may  consult  the  index  of  any  English  work  for  the  information  of 
which  he  is  in  quest. 

We  have  no  hesitation  in  recommending  Mr  Paterson's  Com- 
pendium both  to  the  lawyer  and  the  law  reformer.  No  lawyer  in 
mercantile  and  general  practice  should  be  without  a  copy,  and  no 
amateur  legislator  should  advance  a  step  without  consulting  its 
pages.  The  profession  in  Scotland,  we  are  sure,  will  be  the  first  to 
acknowledge  its  merits.  For  the  information  of  those  in  England  to 
whom  such  a  work  may  be  useful,  we  may  mention  that  the  Scotch 
department  of  the  work  has  been  most  carefully  revised  by  a  gentle- 
man in  this  city  very  well  qualified  to  undertake  that  duty.  We  are 
satisfied,  from  a  oareful  examination  of  its  contents,  that  on  every 
pomt  of  importance  the  latest  and  most  authoritative  decisions  have 
been  embodied  in  the  Notes  on  the  Law  of  Scotland ;  and  we  do  not 
doabt  that  the  work  will  be  referred  to  as  a  safe  and  reliable  guide 
on  all  questions  of  Scotch  law  that  can  be  of  interest  to  the  English 
practitioner. 
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LAND  RIGHTS. 
To  the  Editor  of  the  Journal  of  Jurisprudence, 

Edinbubgh,  AprU  1860. 

Sib, — ^Notwithstanding  what  has  been  already  done  and  is  about  to  be  da 
by  the  Titles  to  Land  Bill  at  present  before  Parliament,  for  the  pnipa 
of  facilitating  the  transference  of  land,  it  is  almost  universally  admowledga 
that  something  further  is  required  in  the  same  direction.  It  seems  also  to] 
pretty  generaUy  felt,  that  the  transference  of  land  can  never  be  so  free  as 
ought  to  be,  until  the  relationship  at  present  subsisting  between  superior  al 
yajasal  be  changed  or  modified. 

Concurring  in  these  views,  I  would  suggest  that  it  should  be  enacted,  ^ 
reference  to  feus  to  be  hereafter  granted,  that  these  should  not  be  liable  for  a 
casualties  of  superiority — that  the  holder  of  the  feu  for  the  time  should  be  undi 
no  obligation  to  enter  with  the  superior,  and  that  the  subjects,  and  the  ownl 
thereof,  should  only  be  liable  to  pay  to  the  superior  the  feu-duties,  orsud 
expressly  stipulated  for  in  the  feu-nghts. 

With  reference  to  feus  already  granted,  it  is  of  course  necessary  to  deal  cal 
tiously,  as  vested  rights  have  been  thereby  created.  But  even  with  referenl 
to  these,  it  seems  desirable  that  the  rights  and  obligations  of  the  parties  shod 
be  defined  and  regulated,  especially  with  reference  to  the  sums  payable  to  snpl 
riors  on  the  entries  of  heirs  and  singular  successors.  Where  the  entry-mon^ 
is  not  fixed,  the  vassal  should  have  it  in  his  power  to  have  the  amount  fiied 
and  in  all  cases  where  the  amount  is,  or  shidl  be  fixed,  the  vassal  shonMi 
entitled  to  redeem  the  entry-monies ;  and  after  redemption  thereof,  there  shoal 
be  no  further  obligation  to  enter  with  the  superior. 

The  right  of  an  heritor  to  obtain  a  valuation  of  the  teinds  of  his  lands, 
to  redeem  the  same,  is  analogous  to  what  is  above  proposed  with  reference  I 
entry-monies. 

The  redemption  of  the  entry-monies  payable  to  superiors  has  already  )xxi 
advocated  in  your  pages.  It  might  either  be  effected  by  an  increase  of  tk 
annual  feu-duty,  as  nas  been  proposed,  or  by  a  single  payment,  which  noi^ 
would  prefer,  or  it  might  be  lert,  in  the  ordinary  case,  in  the  option  of  the  raad 
to  choose  either  of  these  methods.  In  the  case  of  entailed  superiorities,  the  M 
method  would  be  the  preferable  one. 

There  is  another  point  to  which  I  would  beg  to  draw  attention.  Hitherto 
heritage  could  not,  and  still  cannot,  be  carried  by  a  mere  will.  This  is  UkeJj 
to  be  altered  very  soon ;  and  this  very  naturally  gives  rise  to  the  reflectioD- 
Has  the  time  not  fully  come  when  tJie  law  of  deathbed  ought  to  be  altered  V  I 
think  it  has,  even  though  heritage  should  continue  to  be  intransmissible  br  t 
mere  will,  and  much  more  so  when  it  becomes  transmissible  by  will,  like  i*S' 
sonaJ  property.  Why  should  a  settlement  which  is  perfectly  effectual  in  mari 
to  any  amount  of  personal  property,  be  reducible  on  the  head  of  deathbed  a 
regard  to  heritage?  The  reason  of  the  thing  is  now  a  thine  of  the  past;  and 
it  appears  to  me,  that  it  is  full  time  that  "  reduction  on  the  head  of  desthhef^" 
were  nimibeTed  amongst  the  things  of  the  past  also.  This  would  also  he  a  st^ 
in  the  assimilation  of  the  laws  of  Scotland  and  Encland — ^the  law  of  deaM 
having  no  place,  I  be^eve,  in  the  law  of  England. — I  am,  Sir,  your  ohedkat 
servant,  I.  £■ 
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PRINTED  RECORDS  IN  COURT  OF  SESSION. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

[rbs  been  more  than  once  obeerved  that  there  ezists  no  regulation  for  check- 
Qg  the  aocuracy  of  the  prints  laid  before  the  Judges  of  the  Supreme  Court,  and 
■  vfaich  alone  they  are  left  to  form  their  judgment. 

The  only  check  which  presently  exists  is  that  of  opposing  Agency ;  but  for 
bs  there  exists  no  remunerating  fee,  and  therefore,  it  is  a  duty  not  necesBarily 
looe. 

The  Record  is  printed  from  copies  often  several  times  passing  through  the 
ideal  of  transcription,  and  frequently  the  work  of  apprentice  h^ds.  '&  even 
Uy  Scripture,  in  this  process  of  transcription,  has  given  rise  to  various  read- 
igt  and  conflict  of  theological  opinions,  how  much  more  should  this  liability  to 
DOT  exist  in  the  transcription  of  law  papers  I 

The  inaccuracy  of  prints  in  the  Court  of  Session  has  more  than  once  called 
prth  the  anunadvendon  and  censure  of  the  Judges ;  in  fact,  a  collection  of  such 
bDdeiB  might  form  an  amusing  volume.  In  a  leading  case  which  settled  an 
•portant  point  in  the  law  of  possessory  judgment,  a  quotation  from  one  of  these 
itfe  deeds  m  jnroceas  was  erroneously  quoted,  a  plea  of  law  founded  thereon,  fully 
led  and  deliberated  on,  until  fortunately  it  was  discovered  that  the  whole  was 
MDded  on  no  firmer  a  basis  than  a  misprint. 

The  matter  has  become  of  very  serious  import  by  the  new  form  of  process, 
diich  requires  proofs  in  Sheriff  Courts  no  longer  to  be  written  by  a  Clerk,  but 
iDotestaken  by  the  Judge  himself.  These  notes,  as  may  be  well  expected,  are 
ir  indeed  from  specimens  of  excellence  in  penmanship,  frequently  they  con- 
im  contractions,  the  key  to  which  is  confined  to  the  Court  in  which  the  process 
epesded.  Often  the  Ftocurators  are  at  a  loss  to  discover  the  correct  readinc, 
licept  by  spelling  out  the  context,  and  we  are  not  sure  but  the  writer  himsdf 
POuM  BometimeB  be  at  a  loss  to  discover  the  exact  tenor  of  his  manuscript.  This 
BIB  of  hieroglyphics  is  pnt  into  the  hands  of  some  juvenile,  who  corrects,  to  the 
ist  of  his  ability,  the  unintelligible  chaos  into  plam  running  hand.  After  two 
r  three  filtrations,  it  passes  at  length  into  the  hands  of  the  printer ;  and,  on 
iBog  compared  with  the  last  edition,  but  seldom  or  ever  with  the  original,  it  is 
i^ented  to  ibe  Court  as  the  very  notes  of  the  evidence.  It  may  be  thus  easily 
ptn  how  the  omission  of  a  single  word — ^the  negative  particle  or  such  like — or 
U  substitution  of  one  little  wo^  for  another,  may  wholly  terminate  the  evidence. 
^  these  circumstances,  it  is  well  worth  considerinff  whether  a  regulation  might 
iot  be  enacted  that  the  proof  sheets  of  evidence  E^ould  be  revised  and  certified 
9  the  Judge  who  wrote  the  notes  thereof.  Perhaps  the  Records  and  other 
Ritings  might,  in  the  same  way,  be  compared  and  certified  by  the  Clerk  either 
i  the  Supreme  or  Inferior  Courts.  In  tms,  or  in  some  other  mode,  there  would, 
rith  little  trouble,  exist  a  guarantee  for  accuracy,  which  at  present  is  wholly 
i^anting.  JUBIDICUS. 


APPEALS  IN  THE  HOUSE  OF  LORDS. 

Fbk  Caledonian  Railway  Compant,  Appellants ;  v.  Sib  Nobman  Macdonald 
LocKHABT,  et  a/..  Respondents. — March  23. 
This  wag  an  appeal  from  a  decision  of  the  First  Division.  The  proceedings 
originated  in  an  action  of  reduction  brought  by  the  Caledonian  Railway  Company 
igunst  Sir  Norman  Lockhart  and  others,  for  the  purpose  of  reducing  two  decrees 
irbitnd,  pronounced  on  the  22d  of  January  1848,  and  the  20th  June  of  1850,  re- 
ipectively,  by  David  Low,  Professor  of  Agriculture  in  the  University  of  Edin- 
Wgh,  under  a  submission  entered  into  between  the  father  of  the  respondent  and 
the  appellants.  It  appears  that  the  anpeUants,  in  forming  their  Ime,  required 
ft  poTtum  of  the  late  ^  Norman  Lockhart's  land,  and  a  submission  was  entered 
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into  by  which  Professor  Low  was  appointed  arbitrator.  He  haying  made  I 
award,  the  Company  had  endeavoived  to  set  it  a^ide  upon  varioos  grounds  tk 
will  appear  fully  in  the  jud^ent.    The  Court  of  Session  assoilzied  the  defeodi 

The  IX)RD  Chancellor,  in  delivering  judgment,  said  the  first  groimd  np 
which  the  Appellants  sought  the  reduction  of  the  two  awards  was,  that  i 
authority  of  the  arbitmtor  had  expired  before  he  pronounced  th«in.  Tbeit  \ 
been  much  controyersy  as  to  whether  the  arbitrator  was  appointed  und^r  \ 
Sth  and  &th  of  Victoria,  cap.  19,  wherdn  it  was  provided  that,  if  the  arbitnl 
did  not  make  his  award  within  tliree  months,  the  daim  of  the  landowner  ah« 
be  settled  by  a  jury,  or  whether  he  was  appointed  under  the  common  kw.  \ 
the  fast  case,  it  was  contended  by  the  appellants  the  awards  were  bad,  inaasi 
as  they  had  not  been  made  witmn  the  three  months,  as  specified  by  the  ii 
and  in  the  second  alternative,  that  they  were  void  by  reason  of  the  deatli  of  i 
Norman  Lockhart,  the  respondent's  father.  He  was  clearly  of  opiiuon  that  I 
authority  of  the  arbitrator  continued  to  the  time  of  his  making  these  vm 
The  wQid  of  the  Act  merdy  gave  a  power  to  either  party  to  obtain  a  settieoi 
by  the  decision  of  a  iury  ia  case  of  improper  delay  on  the  part  of  the  arbitral 
It  could  not  surely  have  been  the  intention  of  the  l^jelature  to  prevent  t 
parties  mutually  agreeing  to  an  extensicm  of  the  time,  as  had  been  done  k\ 
present  case.  The  enlargement  of  the  time,  at  all  events,  amounte  to  a  freab  a 
mission.  The  appellanis  uien  contended  that  the  authority  of  thearbilTator  espi 
on  the  death  of  %ir  Norman  Lockhart.  He  was  of  opinion  with  respect  tol 
point,  that  the  arbitration  did  not  determine  on  the  death  of  the  landowner.  \ 
arbitrator  was  in  the  situation  of  a  person  appointed  to  &x.  the  value  d  go 
supplied,  in  which  case,  by  the  law  of  Scotland,  the  authority  of  ihe  arbitn 
would  continue,  notwithstanding  the  death  of  one  of  the  parties.  It  had  h 
also  argued  that  the  awards  were  void  by  reason  of  the  nnsconduct  of  the  ai 
trator.  That  point  had  been  most  properly  abandoned,  and  he  did  not  wonda 
it,  for  there  did  not  appear  to  be  the  slightest  evidence  to  support  it.  The  proca 
ings  were  perfectly  regular  and  in  accordance  with  the  Scotch  law.  The  A 
stress  was  ledd  upon  the  point  that  the  arbitrator  had  exceeded  his  authod 
and  that  the  erroneous  parts  of  the  awards  were  inseparable  from  the  rest^i 
therefore  altogether  void.  The  chief  objection  made  to  the  awards  on  that  pa 
was,  that  the  arbitrator  had  awarded  compensation  for  prospective  daina^ 
the  lands,  in  respect  of  the  waters  of  a  stream  being  dammed  up  by  the  Cd 
pany's  works.  It  was  contended  that  the  proper  remedy  was  by  action  li 
such  damage  occurred.  But  he  thought  the  arbitrator  was  authorized  to  d 
with  prospective  damage.  No  future  action  could  be  brought  against  the  ofi( 
pany,  except  for  negligence  in  the  building  of  their  works.  The  objection! 
then  been  made,  that  the  arbitrator  had  improperly  given  compensadonui] 
spect  of  lands  other  than  those  taken  by  the  Kailway  Company.  He  considd 
that  the  question  to  be  considered  was,  not  ^^  where  were  the  knds,^^  but  ''vi 
the  lands  injured.^'  The  only  forcible  argument  urged  by  the  the  appeUaa 
was,  that  the  arbitrator  had  included  in  the  payment  to  be  made  to  Sir  Norol 
Lockhart,  the  claims  of  his  tenants  to  compensation,  against  which,  he  was  I 
give  them  an  indemnity.  But  it  had  been  made  out  to  his  satisfaction,  thM  a 
sum  was  awarded  under  this  head,  to  which  Sir  Norman  Lockhart  had  nat 
claim,  and  that  the  Company  cannot  in  the  slightest  degree  be  damaged  by  tl 
award.  He  should,  imder  these  circumstances,  advise  their  Lordships  tbatti 
appeal  should  be  dismissed  with  costs. 

The  other  noble  and  learned  Lords  having  concurred, 

The  appeal  was  dismissed  with  costs  accordingly. 

Perct  Arthur  Cuningham,  Appellant ;  v.  Sir  Charles  Cuninghaxe  Faihji 

RespondenL 
In  1787,  Alexander  Fairlie,  Esq.  of  Fairlie,  in  the  county  of  Ayr,  execute^ 
disposition  and  deed  of  entail  of  those  l^mds,  which  was  recorded  in  the  i>^^ 
of  tailzies  in  1804.    The  said  deed  contains  various  prohibitory  clauses,  dirac'^ 
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agaiDfit  ahering  the  order  of  sucoeasion,  seDing,  difipomng,  wad-setting,  or  empig- 
Doratbg  the  liuids,  and  oontracting  debt  thereupon.  Ae  irritant  clauae  corres- 
pondbg  thereto  was  in  the  following  terms : —  Declaring  hereby,  tJiat  if  the  heirs 
male  of  anybody,  or  any  of  the  other  heirs  or  members  of  entail  above-mentioned, 
eobsdtuted  to  them,  shall  act  and  do  in  the  contrary  of  any  of  the  particulars 
abore  specified  wiih  respect  to  altering  the  order  of  succession^  selling^  or  contracting 
debt,  then,  and  in  that  case,  all  and  every  one  of  such  debts,  acts,  and  deeds,  with 
all  that  shall  happen  to  follow,  or  might  otherwise  be  competent  to  follow  there- 
upon, shall  be,  ipsofacto^  void  and  null,  and  of  no  force,  strength  or  effect,  in 
the  same  manner  as  if  the  said  debts,  acts,  and  deeds  had  not  been  contracted, 
doD&,  acted,  or  committed."  It  will  be  seen  that,  while  the  prohibitory  clause 
struck  at  several  things  besides  altering  the  order  of  succession,  selling,  or  con- 
tracting debt,  the  irritant  clause  specifies  these  three  things  only.  The  corre- 
sponding resolutive  clause  followed  the  language  of  the  irritant  clause. 

Sir  Charles  Cuninghame  Fairlie,  the  present  heir  of  entaU  in  possession  under 
the  above  deed,  raised  an  action  of  declarator  in  1856,  in  which  he  sought  to 
hxe  it  declared  that  the  above  entail  was  not  a  valid  and  effectual  tailzie  of  the 
lands,  and  that,  notwithstanding  the  fetters  contained  therein,  the  pursuer  had 
fall  and  undoubted  right  to  sell,  alienate,  and  dispone  the  same,  in  whole  or  in 
part,  in  any  way  he  might  think  proper.  The  ground  on  which  he  made  this 
claim  was,  that  the  irritant  and  resolutive  clauses  were  defective  in  not  fencing 
the  prohibitions  against  disponing  the  lands.  And  it  was  enacted  by  Lord 
Ratkfffurd's  Act,  11  and  12  Vict.,  c.  86,  that  where  any  entail  was  defective  in 
regard  to  the  prohibitions  against  alienation  and  contraction  of  debt,  and  alter- 
ation of  the  onier  of  succession,  in  consequence  of  defects  either  of  the  original 
ileed  of  entail,  or  of  the  investiture  following  thereon,  such  tailzie  should  be  taken 
and  deemed  to  be  invidid  and  ineffectual  as  regEuds  aU  the  prohibitions. 

The  Lord  Ordinary,  and  afterwards  the  Second  Division  of  the  Goxat  of  Session, 
held  that  the  deed  of  entaQ  was  invalid,  whereupon  the  present  appeal  was 
brwight. 

Ix)p  Gransworth  said,  that  the  irritant  clause  was  defective  in  not  including 
the  disponing  of  the  estate.  It  was  a  well-established  rule  that,  where  one  of 
the  things  prohibited  was  left  out  in  the  irritant  clause,  then  such  thing  was 
Dot  effectually  irritated,  and  this  was  a  defect  in  the  entail.  It  was  said  that 
I>^  Batherrard*s  Act  meant  onlv  where  there  was  a  defect  in  the  prohibitions ; 
hot  it  clearly  meant  when  one  of  the  prohibitions  was  not  effectually  guarded 
br  the  irritant  dause.  That  was  established  by  many  recent  cases ;  and  even  if 
^  was  no  authority  on  the  subject,  that  was  the  conclusion  at  which  he  would 
vrive.    The  present  appeal  must  therefore  be  dismissed  with  costs. 

Lords  Wensletdale,  Chelmsford,  Kingsdown,  having  concurred. 

The  appeal  was  dismissed  with  costs. 

^ 


f ugHajl  Caaea. 


CoKTRACT. — BiU  of  Exchange. — B.  was  the  holder  of  certain  bills  of  exchange 
2«epted  by  C.  WMle  they  were  running,  B.  wrote  to  D.,  "  In  consideration 
of  yonr  guaranteeing  me  that  the  said  bills  will  be  paid  and  retired  by  C.  when 
due,  I  ei^gage  and  bind  myself  to  guarantee  unto  you  L.200  towards  the  repay- 
i&ent  of  Scotch  whiskies  ordered  by  E.  from  you,^*  etc. ;  and  D.  answered,  ^*  We 
eoaiantee  that  C.  will  retire  the  two  acceptances  referred  to  therein  when  at 
^^'^tority,  in  consideration  of  your  having  guaranteed  E.  to  the  extent  of 
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L.800,'^  etc.  These  were  held  to  be  independent  promiseB,  and  that  D.  vm  tt 
liber^  to  sue  B.  on  the  contract  without  proving  the  performance  of  his  (D.'s) 
part  of  the  contract  as  a  condition  precedent. — (fihrisU  y.  Barelfy^  S5  L  T. 
Rep.  328.) 

Arbitration. — Lands  Clauses  Act — ^Among  other  things  sabmitted  to  an 
arbitrator,  was  the  amount  of  damage  by  a  certain  severance  which  was  in  dis- 
pute. In  his  award  he  was  silent  on  this  point.  On  a  motion  to  set  aside  the 
award  on  this  groimd,  it  was  held  that  the  silence  on  this  claim  was  to  be  con- 
strued as  intending  that  the  umpire  gave  nothing  for  it,  and  that  the  wor^ 
^*  having  weighed  and  considered  the  evidence  and  matters  so  referred  to  me,'' 
were  equivalent  to  the  de  prasmissis^  and  that  the  award  was  jgpod. — (JU  lie 
Arbitration  of  the  Duke  o/JBeau/ort  and  the  Swansea  Harbour  Trustees^  35  L 
T.  Rep.  370.) 

Arbitration. — Umpire, — ^Where  two  arbitrators  appoint  different  penons  u 
umpires,  one  of  whom  is  not  known  to  one  of  the  arbitrators,  but  is  stated  by 
the  other  to  be  a  fit  person,  and  they  agree  to  draw  lots  to  determine  who  sihall 
be  umpire,  and  the  lot  falls  on  the  person  who  was  not  known  to  one  of  them, 
it  is  an  invalid  appointment. — (Rr  the  Arbitration  of  Wolf  eic.j  35  L.  T.  B^. 
373). 

Contract  for  Purchase  of  Shares. — Misrepresentation. — ^B.  purchased  200 
sluures  in  a  limited  company,  induced  thereto  by  information  given  to  him  at 
the  office  by  the  managers  and  the  reports  of  the  directors,  wmch  repreae&ted 
that  the  company  was  entitled  to  certain  lands  in  Canada,  which  was  proved 
not  to  be  true,  and  that  the  directors  had  adopted  a  system  of  payment  of  all 
claims  every  six  months,  which  was  not  so.  It  was,  however,  shown  that,  before 
completing  his  purchase,  B.  was  informed  that  the  manager  had  greatly  exceeded 
his  powers,  and  had  incurred  heavy  liabilities,  but  that,  nevertheless,  he  chcse 
to  complete  his  purchase.  It  appeared  also  that  no  specific  inquiry  had  been 
made  by  him  as  to  the  title,  and  do  specific  representations  had  be«n  made  bj 
the  directors  as  to  the  land,  and  on  these  grounds  the  Court  dismissed  a  bOI 
praying  that  the  contract  might  be  rescinded.  But  it  came  out  that  the  com- 
pany had  not  observed  the  directions  of  the  Limited  Liability  Act  as  to  making 
out  a  balance-sheet  in  a  specified  form,  and  therefore  the  Court  would  not  give 
them  costs.  Stuart,  Y.-C. :  Where  the  subject-matter  of  the  purchase  is  a 
certain  number  of  shares  in  a  public  joint-stock  company,  the  affairs  of  which 
are  conducted  under  the  regulations  of  an  Act  of  Parliament,  requiring  a 
periodical  and  accessible  record  of  its  transactions  and  its  assets,  there  may  be 
some  modification  of  the  rule  applicable  to  the  purchase  of  ordinary  property. 
Parliament  has  imposed  terms  on  these  joint-stock  companies,  compelhng  them 
to  supply  an  accessible  record  with  a  view  to  the  safety  of  creditors  and  pur- 
chasers. These  sources  of  information  would  be  provided  in  vain  by  the  L^is- 
laturc,  unless  a  resort  to  them  was  considered  a  part  of  the  duty  of  a  purchaser. 
If  it  be  held  that  the  doctrine  of  constructive  notice  is  not  applicable  to  the  case 
of  negotiation  for  a  private  contract  of  partnership,  as  in  the  case  of  Rawlins  v. 
Wickham,  where  there  are  no  legislative  regulations  for  the  supply  of  informa- 
tion, it  is  a  very  different  thing  to  apply  that  principle  to  the  case  of  a  public 
joint-stock  company.  Nevertheless,  fraudulent  misrepresentation  or  fraudu- 
lent concealment  as  to  the  state  of  its  affairs,  especially  if  made  so  as  to  disarm 
inquiry,  must  have  their  due  effect  in  voiding  purchases  of  shares  in  public  com- 
panies, subject  to  these  legislative  safeguards,  if  the  fraudulent  conduct  be  dsarly 
proved.  .  .  .  The  plaintiff's  own  statement  of  what  took  place  after  the  purchase, 
shows  plainly  enough  that  there  was  not  present  to  his  mind  anything  as  to  the 
particular  nature  and  extent  of  the  right  to  the  hmd  which  operated  as  a 
material  inducement  to  the  purchaser.  £ven  when  he  ascertained  that  the 
counsel  of  the  company  had  given  an  opinion  that  the  land  could  not  be  dealt 
with  by  sale  or  mortga^  bSfore  the  com])letion  of  the  railway,  his  conduct 
shows  that  he  did  not  think  that  on  that  point  he  had  to  complain  of  miarepre- 
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lentatioii,  or  could  aak  to  have  hiB  pfoichaae  set  aside  on  that  ground.  He  dia- 
pated  the  oonBtruction  put  upon  the  Act,  and  insisted,  after  a  careful  perusal  of 
the  Acts,  ^t  the  counsel  was  mistaken.  The  sort  of  misrepresentation  which 
will  aToid  in  a  contract,  must  be  misrepresentation  of  a  fact.  Where  the  alleged 
misrepreBentation  is  not  as  to  fact,  but  on  a  doubtful  question  of  law,  it  can 
scarcely  be  a  suf&cient  ground  for  rescinding  a  contract. — {Conyheare  y.  The 
New  Brunswick,  etc.,  Company,  8  W.  R.  281.) 

Assurance. — Proof  of  Death, — ^A  policy  assured  a  sum  to  be  paid  in  the  event 
of  the  assured  bdng  injured  by  an  accident,  and  dying  from  the  effects  of  it 
within  three  months.  It  provided  also  that  no  claim  should  be  made  in  respect 
of  &ny  injury,  unlees  caused  by  some  outward  and  visible  means  of  which  satis- 
factory proof  could  be  furnished.  It  was  proved  that  the  assured  went  out  one 
erening  to  bathe ;  his  clothes  were  founa  on  the  steps  of  a  bathing-machine, 
t&d  six  weeks  after  a  body  was  washed  ashore,  but  not  identified  as  being  that 
of  the  assured.  It  was  held  that,  even  if  it  had  been  identified  as  his,  the  fact 
of  his  so  dying  was  no  evidence  that  his  death  proceeded  from  an  injury  caused 
by^  accident  or  violence  within  the  meaning  of  the  policy.  The  Lord  Chief  Baron 
obeerved  that  the  case  was  suspicious ;  and  the  assured  might  be  waiting  in  some 
part  of  the  world  to  hear  the  result  of  the  trial,  and  participate  in  the  profits  of 
the  policies. — {Trew  v.  The  Railway  Passengers^  Assurance  Company,  85  L.  T. 
Rep.  377.) 

Patent  Act. — InsputUm. — It  was  intimated,  but  not  actually  decided,  in  The 
Patent  Type  Founding  Company  v.  Walter,  35  L.  T.  Rep.  382,  that  sect.  42  of 
the  Patent  Act,  which  empowers  the  court  to  order  an  inspection,  etc.,  of  the 
matter  in  dispute,  does  not  extend  to  permission  to  take  away  spedmens  for  the 
purpose  of  making  an  analysis. 

Damages. — Contract  to  give  Evidence. — ^B.  being  about  to  institute  a  suit  for 
diyorce  on  the  ground  of  insanity  before  marriage,  retained  C,  a  surgeon,  to 
collect  information  and  attend  and  give  evidence  at  tiie  hairing  on  his  behalf. 
The  evidence  collected  sustained  the  allegation,  but  G.  failed  to  appear  at  the 
hearing,  although  he  had  received  money  for  his  services,  and  B.  was  therefore 
compelled  to  withdraw  the  record.  In  an  action  against  C.  for  tJie  neg%ence, 
it  was  hdd  to  be  sufficient  evidence  of  an  implied  contract  to  attend  as  a  wit- 
iKSB,  and  that  B.  was  entitled  to  substantial  damages.  But  that  to  support  such 
an  action  it  must  be  established  that  the  contract  by  the  defendant  was  not  only 
to  attend  at  the  trial,  but  to  do  so  without  subpoena  or  conduct  money. — (Feaf- 
naa  v.  Dempsey,  35  L.  T.  Bep.  402.) 

Railway. — Special  Contract. — ^B.  sent  goods  to  a  station  by  a  carman,  and  after- 
virds,  having  learned  the  rates  of  carriage,  he  wrote  to  the  company :  '^  Please 
forward  the  throe  cases  of  marbles,  not  insured,  as  directed,  to  €.,  to  be  called 
for,  etc. — Signed  C.  M.,  per  W.  W."  W.  was  the  servant,  acting  for  M.,  the 
owner.  Sect.  7  of  the  Railway,  etc..  Traffic  Act,  17  and  18  Vict.,  c.  81,  enacts 
that  '^  no  special  contract  between  the  company  and  any  other  person  respecting 
tbe  receiving,  etc.,  of  goods,  shall  be  binding  upon  or  affect  any  such  party 
Hides  the  same  be  signed  bv  him  or  the  person  delivering  such  goods  for  car- 
nage.'^ The  above  was  held  to  be  under  this  section  a  sufficient  contract,  com- 
plete in  itself,  meaning  that  the  goods  wero  to  be  forwarded  at  the  owner's  risk, 
and  that  the  signaturo  was  a  sufficient  signaturo  by  the  owner  within  the  above 
section.— (Pe«ib  v.  The  North  Staffordshire  Railway  Company,  35  L.  T.  Rep.  407.) 

Bnx  OF  Exchange. — Consideration, — ^B.  carried  on  business  at  Liverpool, 
^loder  the  firm  of  B.  and  Co.,  and  in  partnership  with  G.  had  a  house  at  Rio, 
under  the  firm  of  B.,  C,  and  Co.  D.^s  correspondents  at  Rio  drow  a  bill  on  D., 
which  they  sold  to  B.,  C.,  and  Co.,  the  money  to  be  paid  in  a  month.  B.,  C, 
and  Co.  passed  the  bill  to  B.  and  Co.,  in  the  usual  course  of  business.  The 
purehaae-money  not  being  paid,  it  was  held  that  B.  could  not  recover  on  the 
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bill,  being  in  the  same  position  as  if  t<he  Rio  firm  were  the  nominal  pluntiils, 
and  as  between  him  and  defendants  there  was  a  total  failure  of  consideration. 
Martin,  B.  :  On  the  first  point  it  is  clear,  if  a  defendant  makes  a  defence 
against  one  plaintiff  in  an  action  of  this  description,  he  makes  a  defence  against 
aU,  however  numerous  they  may  be.  On  the  other  point  I  have  had  some  douU. 
I  was  much  struck  with  the  argument,  that  this  transaction  ought  to  be  looked  at 
by  itself,  and  regarded  as  a  cajse  in  which  the  purchase-money  was  to  be  paid  in  a 
month  of  a  bill  at  three  months ;  and  that  the  principle  of  a  condition  precedent 
to  the  payment  of  money  ought  to  be  applied  to  it.  It  appears  to  me  that 
principle  is  applicable  in  this  case,  regardmg  it  as  a  transaction  between  three 
persons,  all  of  whom  knew  the  circumstances,  and  have  similar  rights.^* — {Astk$ 
V.  Johnson,  8  W.  R.  218.) 

Theft  or  Reset. — Marital  Coercion, — ^In  this  case  it  appeared  that  there  was 
evidence  of  part  of  the  stolen  property  being  found  in  the  house  where  the 
prisoner  and  ner  husband  lived  together,  and  of  other  circumstances  which  war- 
ranted the  jury  in  finding  the  nusband  guilty  of  receiving.  The  evidence 
peculiarly  applicable  to  the  prisoner  confdsted  in  the  fact  of  uie  prisoner,  some 
time  af  t^  the  things  were  stolen,  having  produced  (in  the  absence  of  her  hus- 
band) some  of  the  stolen  property,  and  saying  to  a  witness  that  they  were  to  be 
destroyed,  and  desiring  the  witness  to  state  some  falsehood  with  respect  to  them : 
she  had  also,  at  the  time  of  her  apprehension,  on  her  fingers  some  of  the  stolen 
property.  On  the  behalf  of  the  prisoner  the  judge  was  requested  to  put  it  to 
the  jury  to  find  whether  the  prisoner  received  the  property  from  her  husband 
or  in  his  absence  ?  This  the  learned  judge  declined  to  do,  but  upon  the  jurj 
returning  a  verdict  of  guilty,  and  ilie  same  request  being  agam  made,  he 
decided  upon  reserving  the  point  for  the  consideration  of  the  Court  above. 
That  Court  decided  t^t  the  question  ought  to  have  been  so  left  to  the  jury. 
Erie,  C.J.,  said — It  was  perfectly  consistent  with  the  facts  proved  that  the 
goods  might  have  been  taken  to,  and  received  by,  the  husband  at  his  own  house, 
and  so  come  into  the  poasession  of  the  wife  through  her  husl^md  in  a  manner 
that  did  not  render  her  liable  to  be  convicted.  The  goods  clearly  were  taken  to 
the  husband^s  house.  If  the  question  had  been  left  to  the  jury,  and  they  had 
convicted  the  wife,  the  court  would  have  supported  that  conviction ;  but  as  it 
has  not  been  so  left,  the  Court  thought  it  more  satisfactory  that  her  conviction 
should  be  quashed."— (JKe^.  v.  Wardroper,  35  L.  T.  Rep.  416.) 

Railways. — Contract  to  Carry. — ^B.  delivered  oxen  at  the  C.  station  of  the  D. 
Railway  Company,  to  be  conveyed  to  X.  The  line  from  C.  to  D.  was  the  pro- 
perty of  the  D.  dompany,  but  from  D.  to  E.  it  was  the  property  of  the  F.  Cxhu- 
pany.  The  D.  Company  charged  one  rate  for  the  entire  journey,  which  was  to 
be  paid  at  X.,  and  issued  a  contract  note,  which  was  signed  by  B.*s  agent,  and 
of  which  a  condition  was,  that,  *^  for  the  convenience  of  the  owners,  the  com- 
pany wiU  receive  the  charges  payable  to  other  companies  for  conveyance  <d  such 
cattJe  over  their  lines,  but  will  not  be  subject  to  liability  for  any  loss,  delay, 
default,  or  damage  arising  on  such  other  railway."  The  cattle  were  loaded  on  a 
truck  of  the  F.  Company,  and  sustained  injury  from  a  defect  in  it,  while  on  the 
F.  Company^s  line.  B.  brought  an  action  against  the  F.  Company,  alleging  a 
delivery  to  them  at  the  C.  station.  It  was  held,  however,  that  the  action  would 
not  lie,  there  being  no  contract  between  them  and  the  defendants ;  that  there 
was  only  one  contract  for  the  entire  journey,  and  that  was  with  the  D.  Com- 
pany.— {Coxon  V.  The  Great  Western  Railway  Company,  35  L.  T.  Rep.  442.) 
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THE  PHILOSOPHY  OF  LAW  MAXIMS. 

II.  Dolus — Culpa — ^Mora— Impebitll. 

h  resaming  our  commentary  on  those  maxims  of  law  which  have 
a  common  application  in  the  Civil  law  and  in  the  law  of  Scotland, 
we  come  now  to  consider,  as  we  proposed  in  our  last  number,  those 
which  illustrate  the  doctrines  of  dolus,  culpa,  etc.  It  is  only  as 
affecting  the  liability  of  parties  to  contracts  that  these  doctrines 
possess  any  practical  importance,  and  our  attention  will,  therefore, 
be  confined  to  their  legal  operation  within  these  limits.  To  the 
first  branch  of  the  subject,  we  shall  only  advert  in  a  very  general 
way.  It  will  be  in  the  recollection  of  some  of  our  readers,  that  this 
part  of  the  subject  has  lately  undergone  discussion  in  the  very  in- 
teresting and  instructive  series  of  papers  on  the  Law  of  Fraud,  com- 
municated to  this  Journal.  As  regards  the  other  points  alluded  to, 
oor  object  will  be  to  state  a  few  comprehensive  rules,  embracing  as 
wide  a  range  as  possible  of  the  circumstances  in  which  they  are 
f^nerally  applied.  To  enter  on  the  discussion  of  controverted 
pomts,  or  to  attempt  a  minute  analysis  of  individual  cases,  would  be 
foreign  to  onr  purpose.  In  the  broad  general  principles — ^partly  of 
natural  equity — partly  of  conventional  authority — which  underlie  the 
whole  doctrine,  ihere  is  a  remarkable  resemblance,  we  might  almost 
say,  identity,  between  the  Civil  law  and  the  law  of  Scotland,  and  it 
is  of  these  general  principles  only  that  we  now  propose  to  treat. 

I.  Dolus- — ^In  all  essential  particulars,  the  ordinary  definitions 
of  Dolus,  are  clear  and  consistent  with  one  another.  Under  it  we 
orast  include  everything  that  comes  within  the  verge  of  fraud.  It 
is  ^  omnii  eiiUidiUUf  faUacioj  machinatio  ad  circumoemendum^faUenr' 
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dum  deeipiendum  aUerum  adhibita.^*  Its  distinguishing  characteristic 
is,  that  it  admits  of  intention  or  design  ;  and,  in  this  sense,  as  esta- 
blishing an  opposition  between  damage,  which  is  occasioned  by  a 
mere  error  in  judgment,  and  loss  arising  from  a  criminal  act,  it  is 
always,  both  in  our  law,  and  in  the  Roman  system,  specially  dis- 
tinguished from  Culpa.  We  must  again  refer  the  reader  to  a  prior 
series  of  papers,  for  a  detailed  exposition  of  the  principles  which  con- 
stitute the  doctrine  of  Dolus.  At  present  we  confine  ourselves  to 
the  remark — and,  in  expressing  it,  we  may  be  held  to  enunciate  a 
general  rule — that,  irrespective  altogether  of  convention,  the  effects 
of  intentional  wrong  must  be  condoned  by  the  party  who  commits 
it.  The  apparent  qualifications  which  might  be  adduced  from  the 
practice  of  the  law  of  Scotland,  may  be  explained,  for  the  most  part, 
by  the  peculiarities  of  individual  cases,  without  disturbing  a  prin- 
ciple scarcely  more  axiomatic  in  the  region  of  morals  than  universal 
in  its  operation  within  the  more  positive  sphere  of  law. 

n.  Culpa. — Culpa  is  defined  by  Paulus  as  ^^  quod  cum  a  diligenU 
provideri  poterit  non  eat  provisum.^*  It  is  omne  factum  ineonstdtumj 
every  inconsiderate  act,  whether  of  omission  or  commission,  whereby 
loss  is  incurred  by  another — as  a  mere  error  of  the  understanding 
it  has  already  been  distinguished  from  Dolusj  which  is  an  error  of 
the  heart ;  within  its  own  limits,  it  admits  of  degrees,  and  of  these 
jurists  have  generally  admitted  three.  Culpa  is  said  to  be  either 
hUOy  or  levisy  or  levissima.  Culpa  lata  has  been  variously  defined 
as  ^^  negligentia  crassa  f'  ^^nimia  negligentia,  id  estj  non  intelUgere 
quod  omnea  intelligunt ;"  "  dissoluta  negligentia  qucBprope  dolus  esiJ" 
Sometimes  the  definition  takes  a  negative  form, — the  amount  of 
negligence  in  any  particular  case  being  determined  by  a  considera- 
tion of  the  care  or  diligence  which  might  be  looked  for  under  similar 
circumstances.  Diligence,  also,  being  arranged  by  jurists  under 
three  heads,  "  culpa  lata''  is  said  to  be  the  want  of  the  «  diligentia 
communis  omnium  hominum;"  the  greatest  amount  of  blame — ^the 
lowest  standard  of  care.  Negligence  of  this  sort,  in  one's  own  con- 
cerns, amounts  to  prodigality ;  in  the  concerns  of  others,  it  verges 
upon  firaud.  The  second  degree'  of  diligence  is  that  which  people 
are  in  the  habit  of  employing  in  the  management  of  their  own 
property,  and  which  they  are  expected  to  extend  to  that  of  other? 
when  it  is  committed  to  their  charge.  Opposed  to  this  is  culpa 
levis,     CiUpa  levissima  is  the  falling  short  of  a  standard  higher  still, 
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—of  an  amount  of  diligence  which  is  even  more  exact  and  vigilant 
than  that  with  which  a  reasonable  man  is  wont  to  administer  his 
ewn  afiairs.  Of  this  nature  was  the  diligence  required  of  a  bor- 
rower, who  gave  no  interest  for  the  use  of  money,  and  it  was  tech- 
nically known  among  the  Roman  jurists  as  the  care  of  a  ^'  bonus** 
or  ^  diligens  pater-familias/'  Such  are  the  three  common  divisions 
of  the  subject.  Some  modern  lawyers  have  aimed  at  a  still  more 
minute  classification,  rejecting  the  absolute  standards  of  the  older 
law  for  a  relative  one  borrowed  from  each  particular  case.  Culpa 
is  then  spoken  of  as  being  either  culpa  in  abstraetOy  or  culpa 
«  concreto.  In  a  special  sense,  culpa  levisj  the  second  degree  of 
oegUgence  which  has  been  incorporated  among  the  so-called  abso- 
lute standards — the  falling  short  of  that  diligence  which  a  man 
shows  in  the  management  of  his  own  affairs — may  be  considered 
as  culpa  in  concrete ;  but  the  character  of  concrete  or  abstract  may 
be  generally  applied  to  the  three  different  kinds,  and  the  jurists 
with  whom  the  distinction  is  in  vogue,  have,  for  the  most  part,  given 
it  this  application. 

Our  attention  has  hitherto  been  confined  to  the  definitions  of  the 
subject  employed  by  the  Civilians  and  in  our  own  institutional 
works.  A  clearer  view  of  the  nature  of  the  distinctions  in  ques- 
tioii  may  be  obtained,  by  considering  their  relations  to  the  different 
classes  of  contracts,  with  respect  to  property.  Questions  of  liability 
of  this  nature  are  most  apt  to  arise  in  reference  to  the  possession  of 
property ;  considering,  therefore,  the  different  purposes  for  which 
h  may  pass  out  of  the  hands  of  the  original  owner,  we  obtain  the 
foOowing  result.  The  case  is  by  no  means  limited,  as,  at  first  sight, 
would  appear  to  the  party  who  is  possessor  merely,  and  not  pro- 
prietor. There  are  circumstances  in  which  the  latter  may  be  called 
npon  to  make  good  the  effects  of  culpa^  even  with  reference  to  his 
(>^  property,  and  when  placed  under  the  charge  of  another.  The 
property  of  one  may  be  in  the  hands  of  another. 

(1.)  For  the  purpose  of  custody  alone,  as  in  the  contract  of  de- 
poait.  Our  limits  will  not  permit  us  to  dwell  upon  the  distribution 
of  interest  and  burden  as  they  occur  in  the  several  obligations; 
ve  shall  merely  state  the  case  shortly,  as  between  the  possessor 
^d  proprietor.  Here  the  possessor  is  responsible  for  culpa  lata 
onlv;  there  can  be  no  question  as  to  the  liability  of  the  owner, 
io  &r  at  least  as  the  subject  of  the  contract  is  concerned^  for, 
^f  the  property  perishes  through  his  fault,  it  perishes  to  himself. 
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The  same  is  the  case  where,  in  a  contract  of  sale,  the  bai^n  being 
finally  concluded,  the  seller  undertakes  the  care  of  the  goods  at  the 
bnyei^s  request.  Bes  peril  domino  in  the  event  of  loss ;  and,  in  a 
question  of  liability,  all  consideration  of  the  original  contract  is  de- 
parted from,  and  the  possessor  is  judged  according  to  the  ordinary 
standard  of  diligence  which  obtains  in  gratuitous  trust. 

(2.)  For  the  purpose  of  use  bj  the  possessor,  without  compensa- 
tion, as  in  the  contract  of  commodate  and  precarium.  In  these 
cases,  the  possessor  is  liable  for  culpa  leviasima.  The  owner  most 
sustain  the  burden  of  accidental  loss ;  and,  if  the  property  perish 
through  any  fault  of  his,  he  has  not  only  to  bear  his  own  loss,  bat 
he  is  bound  to  reimburse  the  possessor  of  all  proper  outlay,  should 
such  a  claim  arise. 

(3.)  For  the  purpose  of  use  by  the  possessor,  with  compensation 
to  the  proprietor,  as  in  the  contract  of  hiring.  Here  the  liability 
of  both  parties  is  equal,  each  being  bound  to  answer  to  the  other 
for  the  effects  of  culpa  levia.  Accidental  perishing  of  the  subject 
falls,  as  in  the  last  instance,  upon  the  owner,  and,  hforticriy  loss  oo 
casioned  by  his  own  fault  will  not  relieve  him  from  the  obligation 
to  make  good  the  damage  sustained  by  the  possessor. 

(4.)  For  the  security  of  the  possessor  and  the  continuance  of  the 
credit  of  the  proprietor,  as  in  the  contract  of  pledge.  The  standard 
is,  again,  culpa  levisy  ordinary  diligence  being  necessary  on  both 
sides,  and  the  question  of  loss  standing  as  before. 

(5.)  For  the  purpose  of  management  by  the  possessor,  without 
remuneration,  as  in  the  contract  of  negotiorum  gestio.  As  a  gene- 
ral rule,  the  liability  of  the  possessor  is  only  for  culpa  lata;  in 
particular  cases  it  may  be  extended  to  culpa  Uvisj  and  even  to 
culpa  lemasimoy  according  to  the  motives  which  dictated,  and  the 
necessity  which  justified,  his  interference.  In  this  case,  as  in  de- 
posit, the  bearing  of  cuipa  by  the  owner,  upon  the  subject  of  the 
contract,  does  not  admit  of  practical  estimation. 

(6.)  For  the  purpose  of  management  by  the  possessor,  with  re- 
muneration from  the  proprietor,  as  in  the  contract  of  mandate. 
The  middle  degree  of  diligence  is  again  the  standard  for  both 
parties,  as  well  in  questions  of  loss  upon  the  subject  of  the 
contract,  as  with  reference  to  their  reciprocal  obligations.  Bat 
it  is  not  easy  to  reduce  the  principles  which  enter  into  this  con- 
tract under  any  general  rule.  In  its  practical  operation,  it  is, 
perhaps,  more  dependent  than  any  other  in  the  system  of  obliga- 
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tions  to  the  contingencies  and  peculiarities  of  conventional  arrange- 
ment. 

Under  another  head  might  be  included  the  purpose  of  society^  or 
partnership.  The  broad  distinction^  however^  between  owner  and 
possessor,  is  here  lost  sight  of  in  the  presence  of  a  common  interest 
and  a  common  stock,  and  the  contract  is  therefore  best  regarded 
from  a  general  point  of  view. 

in.  Mam, — ^Another  ground  of  the  conversion  or  modification  of 
the  original  object  of  obligations  is  Mara,  In  a  general  sense  it 
may  be  held  as  comprehended  under  Culpa ;  but  it  is  commonly 
treated  as  an  independent  doctrine  both  in  the  Koman  system  and 
in  the  law  of  Scotland,  and  it  plays  a  specially  important  part  in 
the  relation  between  debtor  and  creditor.  It  is  a  more  difficult  task, 
however,  to  determine  its  general  principles,  than  to  fix  the  rules 
which  enter  into  questions  of  Culpa,  While  the  latter  has  gradually 
acquired  a  stereotyped  significance,  and  its  practical  estimation  has 
become  limited,  for  the  most  part,  to  the  several  obligations,  the 
former,  as  less  impressed  with  a  technical  character,  may  be  the 
subject  of  calculation  between  parties  in  almost  every  transaction 
of  life.  Beyond  a  few  propositions,  therefore,  of  a  vague  and  some- 
what desultory  character,  it  would  not  seem  safe  to  venture  upon 
Teiy  particular  statements.  As  to  the  following,  there  can  be  no 
manner  of  doubt. 

(1.)  In  all  tr^sactions  which  are  affected  by  a  condition  of  time, 
either  by  implication  or  in  virtue  of  express  agreement,  loss  ac- 
cming  from  any  failure  to  observe  the  limits  specified,  must  be 
borne  by  the  party  in  fault.  At  first  sight,  this  proposition  has  the 
character  of  a  mere  common  place.  It  is  a  truism,  however,  which 
is  sometimes  attended  by  the  most  important  results ;  for,  while  in 
some  obligations  the  presence  of  Mara  has  only  the  effect  of  bur- 
dening one  of  the  parties  with  an  incidental,  and,  perhaps,  not 
serious  loss,  the  effect  of  it  in  others  is  to  affect  their  constitution 
with  a  radical  change.  It  is  in  virtue  of  this  principle,  for  example, 
that  in  a  contract  of  sale,  where  the  bargain  has  been  finally  con- 
claded,  any  undue  delay  in  the  delivery  will  transfer  the  risk  from 
the  buyer  to  the  seller,  contrary  to  the  rule  ^'  Periculum  ret  venditoBy 
^onivan  iradiUBy  est  emptaris.^  It  is  a  limitation,  however,  to  the 
general  rule,  that  if  the  guilty  party  is  able  to  prove  that  the  loss 
would  equally  have  arisen  under  other  circumstances,  and,  notwith- 
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Standing  his  delay^  the  mere  fact  of  blame,  on  hia  part,  is  not  suffi- 
cient to  establish  liability. 

(2.)  Res  perit  domino  is  a  rale  of  almost  universal  application, 
when  loss  to  property  arises  from  a  casus  fortuitus^  extending  even 
to  cases  where  the  subject  perishes  in  the  hands  of  the  mere  pos- 
sessor, who  is,  gratuitously,  deriving  all  the  advantage  that  maj  be 
drawn  from  it.  Subject  to  the  limitation  expressed  in  the  last  pro- 
position, it  is  a  consequence  of  the  presence  of  MorcLy  that  the  party 
guilty  of  it  is  denied  the  privilege  of  pleading  this  equitable  ex- 
ception. 

Taking  the  relation  between  debtor  and  creditor  as  our  point  of 
view,  we  obtain  the  following  result : — 

(1.)  Mora  dehitoris  (mora  solvendi),  which  properly  presupposes 
admonition  from  the  creditor  (interpellatio),  has  the  effect  to  per- 
petuate the  obligation,  so  that,  thereafter,  the  debtor  is  not  released 
by  any  accident  which  may  render  the  natural  fulfilment  of  the 
obligation  impossible,  but  is  bound  to  suffer  the  direct  loss  from 
Moroy  and  to  repair  his  adversary's  damage.  The  doctrine  is  thus 
stated  in  the  Pandects,  ^^  Debitor  tenetur  etiam  ds  c<isu  fortuito 
quando  yus  mora  prcecessit  interitum  rei  quia  mora  perpetuat  obU- 
gationemJ^ 

(2.)  Conversely,  mora  ereditoris  (mora  acciprendi),  that  is,  un- 
justifiable refusal  to  accept  the  fulfilment  of  the  obligation,  when 
duly  tendered,  reduces  the  liability  of  the  debtor  to  a  prastatio  dolt, 
and  eulpcB  latce, 

(3.)  A  still  stricter  view  of  the  relation  between  debtor  and 
creditor,  as  constituted  by  money  obligations,  establishes  the  rule, 
that  a*  delay  in  payment  of  the  principal,  will  ground  a  claim  for 
interest.  In  ordinary  circumstances,  such  claim  must  be  preceded 
by  a  demand  from  the  creditor ;  but,  in  obligations,  which  are  condi- 
tioned by  a  definite  day,  the  rule  operates  ^^  Dies  interpeUat  pro 
hominer 

IV .  Imperitia, — ^The  principles  of  this  doctrine,  though  compre- 
hended under  a  title  bearing  all  the  character  of  a  generic  name, 
are  essentially  of  a  special  nature,  and.  will  be  best  considered  at  a 
future  stage  of  our  discussions  in  connection  with  the  maxim  ^Im- 
peritia  culpa  adnumeraturJ' 

Passing  firom  these  general  statements  and  overrules  which 
assume  the  form  of  mere  definitions,  such,  for  example^  as  doba  et 
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lata  culpa  (squiparantar^^  and  the  like,  the  substance  of  which  has 
already  been  affirmed  in  the  preceding  observations,  we  meet  with 
the  rale — 

"  GtneraUter  cum  defraude  disputatur  non  quid  habeat  actor  aed  quid  per  ad' 
tenarium  habere  nan  potuerit  considerandum  e«<." 

Aa  a  general  rule  in  questionB  of  fraud,  the  pnrsuer^s  claim  is  to  be  judged,  not 
bj  the  amount  of  his  debt,  but  according  to  the  benefit  which,  but  for  his  ad* 
Tersaiy,  he  might  have  enjoyed. 

It  is  not  easj  to  conceive  under  what  circumstances,  the  qualifica- 
tion, which  introduces  this  rule,  might  be  held  to  operate ;  for,  if  one 
feature  more  than  another  is  characteristic  of  the  Roman  jurispru- 
dence, it  is  the  singular  rigour  with  which  the  reparation  of  fraud 
is  exacted  from  the  party  who  commits  it.  A  similar  tendency  is 
traceable  in  the  law  of  Scotland ;  and  the  rule  before  us  at  once 
illustrates  the  common  attribute,  and,  in  directing  our  attention  to 
the  almost  identical  application  of  an  important  doctrine  in  the  two 
systems,  iiimishes  us  with  another  proof  of  the  striking  approxima- 
tion which  they  have  both  made  towards  the  same  great  principles 
of  mercantile  law.  The  object  of  the  Boman  jurist  in  the  rule  is 
to  enunciate  a  general  standard  to  which  reference  might  be  made 
in  fixing  the  compensation  to  be  awarded  in  redress  of  obligations 
fraudulently  undischarged ;  and  the  pith  and  the  substance  of  it  lie 
in  the  facts — first,  that  the  party  who  suffers  enjoys  the  benefit  of 
the  very  highest  scale — the  measure  of  possible  profits;  and, 
secondly,  that  these  profits  are  awarded  irrespective  altogether  of 
the  consideration  whether  the  wrong-doer  himself  has  previously 
enjoyed  them.  It  is  not  the  damnum  merely,  the  ^^quid  habeat 
ccioT^  but  the  huyrum  also,  the  ^^  quid  habere  non  potuerit"  that  enters 
into  the  calculation,  and  it  is  the  indefiniteness  of  this  lucrum^  and 
the  wide  range  which  it  may  probably  assume,  that  really  consti- 
tute the  burden  of  the  defender's  punishment.  In  spite  of  its 
severity,  however,  the  books  of  the  Civilians  furnish  us  with  nume- 
rous illnstrations  of  the  rule.  It  was  in  accordance  with  this 
principle,  for  example,  that  if  a  person  had  fraudulently  failed  in 
obtaining  his  principal's  ratification  to  an  engagement  which  he  had 
promised  in  his  name,  he  was  liable  to  the  contracting  party,  not 
only  in  the  damage  which  he  had  actually  sustained,  but  for  the 
profits  which  the  natural  issue  of  the  obligation  might  have  enabled 
him  to  make.  So  also  an  heir ;  who  had  illegally  detained  from  the 
legatee  a  legacy  bequeathed  to  him  by  the  testator,  was  bound  not 
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only  to  restore  such  profits  as  he  himself  had  drawn^  but  those  also 
which  the  legatee  might  have  derived.  In  taming  to  the  law  of 
Scotland,  on  the  other  hand,  for  an  illustration  of  the  rule,  we  are  at 
once  reminded  of  the  distinction,  of  which  the  principle  which  under- 
lies it  is  its  essential  basis,  between  the  compensation  of  a  simple 
breach  of  contract  and  the  damage  which  arises  when  the  breach  is 
aggravated  by  fraud.  The  general  rule,  in  the  former  case,  is,  that 
a  person  bound  absolutely  failing  to  fulfil  his  engagement,  must  make 
good  the  direct  loss  which  his  adversary  has  sustained ;  and  the 
principle  observed  in  calculating  this  loss  is,  that  while  on  the  one 
hand,  nothing  in  the  shape  of  profits  is  allowed  to  the  defender,  it 
is  jealously  seen,  on  the  other,  that  his  condition  is  not  worse ;  in 
the  latter,  a  more  stringent  rule  of  liability  is  adopted,  and  the 
guilty  person  is  subjected  to  the  burden  of  repairing,  not  direct  loss 
only,  but  that  also  which  is  collateral  and  consequential.  It  is  this 
distinction  to  which  we  previously  adverted,  as  illustrating  the  con- 
currence of  the  two  systems  in  giving  practical  effect  to  the  principle 
of  the  rule.  It  enters  largely  into  the  law  of  Scotland ;  and  the 
Pandects  are  replete  with  passages  which  show  that  it  was  equally 
familiar  to  the  Romans.  Paulus,  in  estimating  the  liability  of  a 
seller  who  does  not  give  possession  to  the  buyer  at  the  proper  time, 
expressly  indicates  that  the  element  of  fraud,  as  an  important  quali- 
fication of  the  general  rule,  was  clearly  present  to  his  mind. 

So  much  for  the  punishment  of  fraud.    But  it  sometimes  doei 
not  clearly  appear  what  fraud  is,  and  the  rule  says, — 

^^NuUus  videtur  dohfacere  qtd  suojure  tU  itor." 
No  one  is  held  to  act  firaudolently  who  arails  himself  of  his  own  right. 

This  rule  is  to  be  interpreted  in  a  purely  negative  sense,  as  im- 
plying what,  in  particular  circumstances,  a  person  may  do  without 
subjecting  himself  to  the  pains  and  penalties  of  fraud.  This  prin- 
ciple of  construction,  at  least,  appears  to  be  at  once  the  most 
natural  and  the  safest,  and  it  is  difficult  to  see  grounds  on  which  the 
preference  should  be  yielded  to  another.  It  certainly  cannot  be 
held  to  indicate  any  antithesis  between  fraud  and  legal  rights,  con- 
demning the  one  and  sanctioning  the  other,  in  the  simple  view  of 
their  broad  naked  contrast.  In  the  region  of  morals,  this  is  not  the 
relative  position  of  right  and  wrong,  and  we  know  that,  practicallji 
there  is  no  such  opposition  in  the  sphere  of  law.    What  is  fraudn- 
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lent  is  clearly  enough  marked^  and  the  prohibition  is  absolute  that 
it  shall  not  be  done.*  The  converse  proposition^  however,  is  not 
always  true,  that  a  person  may  push  his  rights  to  the  utmost  limits 
to  which,  according  to  an  abstract  view  of  things,  he  may  seem 
entitled  to  do ;  and  the  numerous  restraints  imposed  on  the  exercise 
of  property  in  deference  to  public  policy,  neighbourhood,  and  the  like, 
are  sufficient  evidence  of  the  extent  to  which  the  qualification  is 
familiar  to  the  practice  of  our  law.  In  view  of  this  consideration, 
therefore,  it  would  seem  as  if  the  juxtaposition  in  the  rule  of  these 
two  conditions  was  less  intended  for  the  purpose  of  establishing  their 
opposition,  as  of  showing  how  clearly  the  limits  of  the  one  border  on 
the  confines  of  the  other.  In  this  sense  the  rule  is  strictly  true,  both 
of  the  civil  law  and  of  the  law  of  Scotland,  and  may  be  illustrated  by 
reference  to  a  principle  which  is  clearly  recognised  in  both.  It  is  not 
more  grateful  to  the  genius  of  our  law,  that  all  fraudulent  preferences 
on  the  eve  of  bankruptcy  should  be  repressed,  than  it  was  the  aim  of 
the  Roman  to  secure  an  equal  distribution  of  property  to  all  who 
bad  an  interest  in  the  common  debtor^s  efiects.  But  this  object 
can  only  be  attained,  in  a  general  way,  by  the  enactment  of  certain 
statutory  rules ;  and  these  rules,  necessarily  drawing  after  them  a 
strict  interpretation,  there  must  be  always  scope  for  a  large  class  of 
doubtful  transactions  not  falling  under  the  jurisdiction,  but  still  in- 
consistent with  the  spirit  of  the  law.  Such  an  evasion  would  be 
practised  by  a  creditor,  who,  in  the  knowledge  of  the  insolvent  cir- 
cumstances of  his  debtor,  obtained  payment  of  his  own  debt  to  the 
prejudice  of  the  claims  of  others;  but,  tUitur  suojure^  and  so  long 
as  he  keeps  within  the  limits  of  the  law,  he  is  not  subjected,  either 
by  the  civil  law  or  by  the  law  of  Scotland,  to  the  pains  and  penalties 
of  fraud. 

But  the  law,  while  guarding  legal  claims,  and  thus  involuntarily 
lending  its  sanction  to  what  may  not  always  be  morally  right,  is,  at 
least,  strict  to  mark  that  no  advantage  shall  be  derived  from  what 
is,  clearly,  legally  wrong.    The  rule  is  absolute. 

"  Nemo  ex  suo  delicto  meliorem  conditionem  suamfacere  potest^ 

No  one  can  better  his  condition  by  his  own  wrongful  act. 

Departing  from  the  general  question  of  fraud,  and  the  penalty 

which  attaches  to  it,  we  come,  in  this  rule,  to  consider  one  of  its 

more  special  aspects  in  which,  under  guise  of  a  trite  moral  saying, 

»t  indicates  the  existence  of  a  most  important  and  widespread  prin- 

VOL.  IT.— NO.  XLII.  JUNE  1860.  0  O 
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ciple  of  law.  In  its  obvious  and  prima  fade  meaning,  it  has  little 
or  no  significance  beyond  averring  in  general  terms  the  nnlawfiil- 
ness  of  crime ;  it  is  only  in  what  may  be  called  its  secondary  sense 
that  it  has  an  interest  for  our  present  subject.  As  thus  interpreted, 
its  meaning  is,  that  no  one  shall  be  allowed  to  derive  any  benefit 
from  the  effects  of  his  own  criminal  act ;  in  other  words,  that  a  plea 
which,  in  point  of  law,  might  be  considered  generally  good,  shall,  m 
point  of  fact,  be  denied  to  the  party  who  maintains  it,  if  it  draws 
support,  in  any  way,  from  the  consequences  of  his  own  wrong. 

The  rule  is  so  familiar  to  the  practice  of  our  law,  that  we  need 
not  pause  to  state  any  special  illustrations  of  it.  Upon  it  depends 
the  general  principle,  according  to  which  action  is  denied  to  a 
smuggler  upon  all  bargains  entered  into  with  reference  to  vitiated 
goods.  The  transaction  may  be,  in  itself,  lawful,  and  apart  from 
the  original  vitium  reals  may  support  the  case  which  the  smuggler 
maintains ;  yet  the  law  will  not  give  it  effect,  because,  in  doing  so, 
it  would  sanction  the  triumph  of  a  criminal  act,  and  the  prohibition 
is  absolute  that  there  shall  be  no  fraud.  In  the  Roman  law,  the 
illustration  which  most  readily  occurs,  vindicates  the  rule  in  a  very 
striking  manner.  In  virtue  of  the  privilege  known  as  the  benejiewm 
competentiiJBy  a  debtor  might  claim  to  be  condemned  only  in  an 
amount  which  he  could  pay  without  being  reduced  to  a  state  of 
destitution.  This  plea,  however,  he  could  maintain,  only  when  he 
had  made  a  full  disclosure  of  his  circumstances.  If,  in  executing  a 
^^  cessio  bonorum"  to  his  creditors,  he  had  attempted  to  secare  his 
own  advantage  by  fraudulent  reservations,  he  was  utterly  excluded 
from  the  benefits  of  the  customary  relief.  Numerous  other  corro- 
borations of  the  rule  might  be  adduced  from  the  principles  of  both 
systems,  were  it  not  unnecessary  to  dwell  at  greater  length  upon  a 
point  which  is  the  subject  of  almost  daily  and  universal  practice. 

W.  A.B. 
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SeUet  Cases  in  Chancery^  temp.  Napier,  Edited  by  William  B. 
Drury,  Esq.,  Barrister-afr-Law.  Dublin  :  Hodges,  Smith,  and 
Co.     1860. 

The  Law  Beportery  or  Law  Times  Reports.  New  Series.  London : 
Crockford. 

MaeqiieerCs  Reports.    Vol.  III.  Part  3.    London  :  W.  Maxwell. 

Those  members  of  the  legal  profession  in  Scotland  who  are  sensible 
of  the  advantage  to  be  derived  from  possessing  themselves  of  the  cur- 
rent English  decisions,  must  experience  some  little  difficulty  in  mak- 
ing a  selection  irom  amongst  the  various  series  of  Reports  which  now 
issue  from  the  London  press.  The  embarrassment  we  refer  to  is  not 
exactly  one  of  that  simple  metaphysical  character  which  is  repre- 
sented by  the  figure  of  the  ass  betwixt  the  two  bundles  of  hay.  If 
the  problem  were  simply  to  make  sqre  of  reading  the  best  reports, 
Baron  Bramwell  is  ready  with  a  solution, — Bead  them  all.  That 
indefiitigable,  though  somewhat  cross-grained  votary  of  the  law,  has, 
it  seems,  no  favourite  authors  in  this  department  of  literature ;  but 
r^arding  the  whole  file  of  volumes  as  so  many  enemies  to  be  con- 
quered, he  resolutely  attacks  them  one  after  another,  and  never 
flags  while  a  case  remains  to  be  mastered.  '*  I  read,"  said  his 
Lordship,  in  his  evidence  before  the  Common  Law  Commissioners, 
io  1857,  ^  I  read  what  I  suppose  you  may  call  the  orthodox  Beports 
of  the  three  Common  Law  Courts,  namely,  Ellis  and  Blackburn, 
the  Common  Bench  Beports,  and  Hurlstone  and  Norman.  I  read 
the  Law  Journal  Beports,  Equity  and  Common  Law,  and  I  read 
the  Jurist  Beports.  I  read  over  the  same  case  very  often  three 
times ;  but  if  I  do  not  do  so,  I  am  not  sure  that  I  shall  not  miss  it, 
80 1  read  it  to  make  sure  I** 

Such  a  systematic  study  of  the  decisions  of  the  English  tribunals, 
is  doubtless  highly  praiseworthy,  and  indeed  indispensable,  in  the 
case  of  one  who  is  to  contribute,  by  his  judgments,  the  materials  for 
(ntore  volumes  of  these  interesting  periodicals.  But,  unhappily, 
life  is  too  short  for  ordinary  mortals  to  attempt  the  perusal  of 
all  the  excellent  works  which  have  been  written  for  the  instruc- 
tion and  entertainment  even  of  their  own  profession ;  and  for  the 
Scotch  lawyer  at  any  rate,  a  more  cursory  study  of  the  English 
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treatises  ought  to  be  sufficient.  It  is  well  known,  that  the  exi- 
gencies of  professional  duty,  and  the  increasing  value  and  import- 
ance of  English  decisions  in  commercial  and  civil  law,  have  led  to 
the  introduction  of  the  English  law  reports  into  private  libraries  in  , 
Scotland,  where  they  are  fast  supplanting  the  unwieldy  and  never- 
to-be-opened  Dutch  commentators,  the  pride  of  ancestral  collections. 
But  with  the  greatest  respect  for  the  industry  of  the  leading  lawyers 
of  our  generation,  we  can  scarcely  go  the  length  of  entertaining  the 
supposition  that  they  read  those  stores  of  neatly  bound  volumes, 
which,  for  purposes  of  reference,  they  find  it  convenient  to  accu- 
mulate on  their  shelves.  Of  course,  the  more  authentic  series  of 
reports  are  to  be  preferred  for  permanent  use ;  but  those  who  denre, 
out  of  the  time  which  a  practising  lawyer  can  devote  to  misceUa- 
neous  reading,  to  attempt  to  keep  abreast  with  the  current  law  in 
the  sister  kingdom,  will  look  in  vain  to  the  ^^  orthodox  reports**  for 
the  means  of  satisfying  their  intellectual  thirst.  To  such  readers 
the  grapes  are  sour.  They  are  practically  out  of  reach,  from  the 
mere  impossibility  of  obtaining  leisure  sufficient,  within  any  as- 
signable period,  for  digesting  them.  To  fit  such  reading  for  asa- 
milation,  some  preparatoiy  process  of  condensation  is  absolutely 
required. 

In  compressing  the  raw  material  of  legal  decisions  to  readable 
proportions,  there  are  two  distinct  methods  of  reduction,  both  per- 
fectly legitimate  in  their  way,  and  capable  of  being  used  either 
separately  or  in  combination,  according  to  the  extent  of  reduction 
contemplated.  The  works  whose  titles  are  first  prefixed  to  this 
essay,  are  excellent  illustrations  of  the  two  methods  on  which  they 
severally  proceed.  Mr  Drury's  is  a  selection  of  the  more  important 
cases  decided  during  the  time  to  which  it  relates.  The  Law  Times* 
Reports  include  all  the  cases  in  the  various  English  Courts,  the 
reports  being  made  shorter  than  those  styled  orthodox,  simply  by  a 
careful  condensation  of  the  narrative,  and  by  abridging  the  opinions 
of  the  Judges  in  cases  of  minor  importance.  Our  own  Digest  of 
English  Cases  being  compiled,  as  our  readers  are  aware,  from  the 
published  reports,  and  chiefly  from  those  of  the  Law  Times  and 
Weekly  Beporter,  we  are  able  to  speak  with  some  confidence  as  to 
the  merits  of  those  excellent  serials.  We  have  been  especially  im- 
pressed with  the  care  which  is  evidently  taken  in  the  Law  Times' 
Reports  to  set  forth  fully  the  leading  points  in  the  arguments  of 
counsel,  and  the  authorities  to  which  they  bear  reference;  and 
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thoDgh  the  judgments  are  given  in  an  abridged  fomiy  the  state* 
lents  of  I^al  doctrine,  always  the  most  valuable  part  of  the  speeches, 
;e  clearly  exhibited,  while  a  judicions  discretion  is  observed  in 
mailing  the  recapitulation  of  facts  which  have  already  been  ex- 
kined  in  the  introductory  part  of  the  report.  We  would  strongly 
n)mmend  to  the  profession  in  Scotland  to  avail  themselves  of  the 
^itunity  now  afforded  by  the  commencement  of  a  new  octavo 
iries  of  these  reports,  to  possess  themselves  of  a  work,  which  is  at 
iKe  convenient  for  reference,  of  readable  dimensions,  and  not  more 
ipensive  than  the  Scotch  Decisions.  Our  own  Digest,  we  may 
id,  embodies  the  two  principles  of  selection  and  compression* 
Fe  can  assure  our  readers,  that  its  compilation  is  a  work  of  very 
maderable  labour,  and  involving  a  large  extent  of  reading.  The 
ises  are  regularly  noted,  as  they  appear  in  the  English  reports ; 
fed  we  believe  that  no  case,  bearing  however  remotely  on  the  laws 
r  Dsages  of  Scotland,  is  omitted.  We  do  not  profess,  as  a  general 
l&Ie,  to  report  the  arguments ;  but  the  facts,  it  will  be  found,  are 
iBt  forth  pretty  fully ;  and  besides  giving  the  import  of  the  deci<t 
MMi,  any  statement  of  doctrine  it  may  contain  is  quoted  verbatim. 

Hi  Drury's   selection  of  Irish   cases  deserves  more   than  the 
^iog  notice,  which  is  all  we  can  give  to  it  at  present.     It  is  an  at* 
tempt  to  supply  what  has  long  been  felt  as  a  desideratunij — a  report  of 
nch  decisions  of  the  local  Courts  as  possess  more  than  a  local  in- 
terest.   The  editor's  part  of  the  work  is  creditably  performed,  and 
ke  has,  besides,  enriched  the  reports  with  some  valuable  supplement 
tery  notes,  after  the  manner  of  Smith's  Leading  Cases.   We  are  con- 
vioced  that  the  English   profession  might  study  with  advantage, 
fe^y  of  the  decisions  both  of  the  Scotch  and  Irish  Courts  on  ques- 
&QS  of  general  law.    But  unfortunately  the  local  reports  are  not 
Q  the  hands  of  the  English  profession,  and  they  are,  besides,  too 
voIaminoQs,  and  too  much  occupied  with  purely  provincial  law,  to 
^  mteresting  to  that  class  of  readers.     We  have  always  thought 
that  a  judicious  selection  from  Scotch  and  Irish  reports  would  be 
^ell  received  by  the  English  lawyers.     Meanwhile,  Mr  Drury  has 
tt^ade  a  beginning,  his  work  having  been  prompted  by  a  desire  to 
make  public  the  decisions  of  the  very  eminent  judge.  Lord  Chan- 
^dloT  Napier,  who  held  office  under  Lord  Derby's  Administration 
^  185&-59.    These  reports  include  many  cases  of  the  highest  in- 
^^twt  m  general  law.    The  opinions,  which  are  replete  with  learn- 
%  were  in  most  instances  committed  to  writing,  and  are  reprinted 
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from  the  judges'  MS.  Many  of  them,  regarded  merely  as  intellee 
tnal  exercitations,  would  do  credit  to  the  fine  intellects  which  nof 
preside  at  the  deliberations  of  our  own  bench,  while  they,  i 
the  same  time,  exhibited  minute  acquaintance  with  case  lore,  th 
absence  of  which  is  the  weak  point  of  the  Scotch  judicial  school 
Among  the  questions  discnssed  in  this  volume,  we  notice  some  « 
those  intricate  disputes  as  to  preferences  arising  out  of  the  notorios 
transactions  of  the  Tipperary  Bank ;  two  cases  relating  to  th 
custody  and  religious  education  of  minors,  in  which  the  principw 
are  stated  with  singular  felicity  ;  an  able  exposition  on  the  law  i 
prescription ;  and  some  very  learned  commentaries  on  the  constroe 
tion  of  wills.  Lord  Chancellor  Napier  is  an  adherent  of  the  school 
of  Lords  Cranworth  and  Wensleydale,  who  are  understood  to  hoi^ 
in  opposition  to  Lord  St  Leonards,  that  the  intention  of  the  testae 
tor  in  using  particular  words,  is  to  be  gathered  in  all  cases  from  thl 
context  of  the  will  itself,  rather  than  from  a  consideration  of  tho 
supposed  legal  meaning  of  the  phraseology.  There  can  be  litdi 
doubt  that  this  is  the  right  principle  to  apply  to  the  constructioB 
of  wills,  as  it  is  certainly  the  one  which  is  least  likely  to  defeat  thl 
actual  intention  of  the  testator.  The  other  system,  of  deciding  on 
the  authority  of  cases,  is  liable  to  the  criticism  of  Lord  Bacon  :— 

"  Non  est  interpretation  sed  divinatio,  qua  recedit  a  literA ; 
Cum  receditor  a  liter&,  judex  transit  in  l^^ialatorem." 
We  regret  that  we  are  still  unable  to  speak  in  terms  of  cota* 
mendation  of  Mr  Macqueen's  reports  of  Appeal  cases.     When  it  ii 
remembered  that,  from  time  immemorial,  the  opinions  of  the  L<v 
Lords  have  been  taken  in  shorthand  by  the  best  reporters  in  Londoo, 
and  that  copies  of  the  written  opinions,  and  transcripts  from  tie 
shorthand  writer's  notes  of  such  opinions  as  are  not  written,  can 
always  be  obtained  for  publication,  it  is  obvious  that,  in  a  certain 
sense,  reports  of  Appeal  cases  might  be  compiled  and  published  bj  ; 
persons  whose  qualifications  for  the  task  are  on  a  par  with  those 
of  the  humblest  penny-a-liner.    It  is  scarcely' to  be  presumed,  that  { 
the  House  of  Lords  would  give  a  handsome  salary,  and  a  monopoly 
of  reporting  in  their  House,  to  a  member  of  the  bar,  if  the  odIv  I 
duty  expected  of  him  was  that  of  revising  the  proofs  of  their 
opinions,  and  interlarding  the  pages  with  notes  explanatory  of  their  I 
Lordships'  names  and  honorary  titles,  or  of  conversational  remarb 
interesting  to  no  human  being,  excepting  the  litigants  in  these  par- 
ticular actions.     Yet  this  is  literally  all  that  patriotism,  combined 
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ith  the  affectation  of  leanimg,  and  stimulated  by  salary,  has  -in- 
need  Mr  Macqoeen  to  communicate  to  the  public  in  the  first  two 
iumes  of  his  Reports.  The  statement  that  ^Hhe  facts  and  arguments 
ftlie  case  are  fully  explained  in  the  opinions  of  the  learned  judges/* 
the  stereotyped  prologue  to  a  long  reprint  of  the  speeches,  with 
reference  to  Shaw  or  Dunlop's  reports,  but  without  the  slightest 
pology  for  a  report  of  the  arguments  of  counsel,  or  any  attempt 
}  narrate  or  summarise  the  facts  of  the  case, — reminding  one,  if 
le  may  be  pardoned  the  irreverence  of  the  comparison,  of  the 
)rmala  in  certain  historical  books  of  the  Old  Testament,  ^^  Now  the 
Bit  of  the  acts  of  King  Hezekiah,  are  they  not  written  in  the  books 
(the  Chronicles,"  etc.  The  coolness  with  which  the  author  takes 
ipedit  in  these  volumes,  on  the  score  of  brevity  and  conciseness, 
br  thus  shirking  his  duty  as  a  reporter,  is  only  to  be  equalled  by 
ke  andadty  of  his  latest  device  for  victimizing  his  subscribers. 
It  is,  indeed,  but  fair  to  Mr  Aiacqueen,  to  acknowledge  that  he 
i  exempt  from  that  worst  infirmity  of  little  minds,  the  habit  of 
ktinate  persistence  in  error.  Only  convince  him  that  the  public 
not  to  know  the  facts  as  well  as  the  law  of  the  case,  and  he  will 
papple  with  the  stubborn  chiels  as  tenaciously  as  if  he  were  a  Lord 
CbaDcellor  deciding  a  case  which  he  don't  understand.  Nay,  hence- 
ibrward,  this  is  to  be  a  peculiar  feature  of  his  reports.  Here,  at 
kast,  he  will  transcend  all  other  reporters,  actual  or  possible ;  yet, 
vith  that  just  observance  of  the  lea  pareimonuB  inseparable  from 
*D  great  designs,  he  will  also  exhibit  to  all  time  a  volume  which 
naj  safely  be  characterized  as  the  ne  plus  ukra  of  book-making — a 
tork  which  shall  demonstrate,  as  by  a  crucial  experiment,  the 
MuTsl  relation  which  subsists  betwixt  the  opposite  poles  of  re- 
dundancy of  letterpress  and  penury  of  brains.  It  is  no  longer  a 
question,  <<  how  not  to  do  it,"  but  how  to  do  it  with  the  most  rigid 
economy  of  labour  and  mental  effort,  and  with  a  result  that  may 
wl  defiance  to  competition  or  complaint.  It  is  for  genius  to  devise, 
that  base  mechanical  fellows  may  execute.  Mr  Macqueen  has  ap- 
plied himself  to  the  theory  of  law  reportuig  as  a  problem  of  mamma 
^  tmntma,  and  has  presented  us  in  his  third  volume  with  a 
solution,  in  which  the  functions  of  the  reporter  shrink  to  the 
WuBions  of  the  "  smallest  assignable  quantity,"  while  all  the 
labour  is  devolved  upon  the  unfortunate  purchaser  of  his  book,  who 
^Sj  moreover,  obliged  to  pay  at  the  rate  of  half-a-crown  per  case, 
■or  the  privilege  of  compiling  a  report  for  himself. 
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To  maintain  simplicity  and  unity  of  design  throughout  the  com- 
plex details  of  an  intricate  subject,  has  ever  been  acknowledged  to 
be  one  of  the  rarest  attributes  of  genius.    The  plan  of  Mr  Macqueen's 
third  volume  is  so  simple,  that  the  duties  of  authorship  might  be 
entrusted  to  any  printer's  boy  of  average  intelligence ;  his  detailed 
expositions  are  so  elaborate,  and  withal  so  unintelligible,  that  the 
man  must  be  more  than  mortal  who  has  patience  to  read  them. 
The  plan  is  simply  this :  the  report  consists  of  four  parts — ^first,  a 
verbatim  reprint  of  the  record  ;  secondly,  though  this  is  sometimes 
omitted,  a  reprint  of  the  opinions  delivered  in  the  Court  of  Session; 
third  and  fourthly,  the  speeches  of  the  Law  Lords  and  the  judg- 
ment of  the  House.     Of  course,  nobody  wants  to  read  the  record 
as  part  of  the  report  of  a  decided  case,  though  it  has  usually  been 
considered  to  be  the  business  of  the  reporter  to  compile  from  it  a 
brief  and  intelligible  statement  of  the  grounds  of  action  and  defence. 
As  to  the  opinions  of  the  judges,  we  have  them  in  the  Session  cases 
and  the  Jurist,  one  or  other  of  which  is  in  the  hands  of  every  member  of 
the  profession.    To  oblige  us  to  take  them  in  the  official  reports  of  the 
House  of  Lords  is  only  serving  up  ^^  cauld  kail  het  again,"  a  culinary 
operation,  which,  we  may  inform  Mr  Macqueen,  is  peculiarly  dis- 
agreeable to  the  Scottish  stomach.     We  ought  to  be  thankful  that 
Mr  Macqueen  condescends  to  give  us  the  speeches  of  the  Lords, 
though  we  should  not  be  surprised  if,  in  the  progress  of  improve- 
ment, he  should  discover  some  contrivance  or  excuse  for  dispensing 
with  these  also,  as  he  has  dispensed  with  everything  else  that  is 
valuable  in  a  law  report,  whether  relating  to  fact  or  argument.    In 
short,  Mr  Macqueen's  reports  is  a  piece  of  slopwork,  a  thmg  of 
scissors  and  paste,  clumi^ily  put  together,  without  even  an  attempt 
to  conceal  the  composite  nature  of  its  fabric     That  we  may  not 
be  thought  to  exaggerate,  we    shall   print    entire    the    original 
matter  in  two  or  three  of  the  reports  selected  at  random  firom  the 
last  number  of  the  current  volume,  leaving  out  nothing  but  the 
speeches,  and  what  is  avowedly  and  in  terms  matter  of  quotation 
from  the  printed  papers.     Take  the  report  of  the  Bargaddie  Coal 
Company  v.  Wark,  which  occupies  thirty  pages  of  the  volume. 
Here  it  is  in  petto : — 

The  pursuer,  Mr  Wark  of  Bargaddie,  in  his  revised  condescendence,  stated  as 
follows.  .  .  .  The  conclusions  of  the  summons  were  as  follows.  .  .  • 
The  pursuers'  pleas  in  law  were  these.  ...  On  the  other  side,  the  "  State- 
ment of  Facts"  prescnt-ed  by  the  Company  in  defence  was  to  the  foUowin^' 
effect.     .     .     .     The  pleas  in  law  on  behalf  of  the  Company,  as  annexed  to  the 
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bore  statement,  were  iheee,  .  .  .  Lord  Handyside  uronounced  the  follow- 
\^  iaierlocator  on  12th  June  1855.  .  .  .  The  appeUanta,  having  presented 
nvUiming  note  against  Lord  Handyside^s  interlocutor,  in  so  far  as  it  repelled 
idr  first  and  second  pleas  in  law,  the  Second  Division  of  the  Court  below,  on  the 
th  Februaiy  1856,  adhered  to  the  interlocutor.  Thereafter  the  following 
itate  and  amended  minute  were  successively  lodged  for  the  Company.  .  .  . 
b  Second  Division  of  the  Court  pronounced  Uie  following  interlocutor  on 
|l  March  1856.  .  .  .  Thereafter  the  Second  Division  pronounced  the  fol- 
ding interlocutor  on  8th  March  1856.  .  .  .  Against  these  interlocutors 
!the  Lord  Ordinary  and  of  the  Second  Division,  the  Company  appealed  to  the 
PDK.  ...  Mr  Roundell  Pahner  and  Mr  Rolt  for  the  appellant.  The 
idci tor-General  and  Sir  Richard  Bethell  for  the  respondent.  The  argumetits 
\  hotk  tidUy  and  the  authorities  cited,  are  commented  upon  fully  in  the  following 
nMiont  delivered  by  the  Law  Peers, 

Then  follows  the  speeches  of  the  Lord  Chancellor  and  Lord 
banworth,  followed  by  a  short  report  of  a  separate  discussion  on  a 
illateral  topic.  The  report  of  the  case  of  Gammell  v.  The  Com- 
mioTters  of  Woods  and  Forests  consists  of  extracts  from  the  record, 
flowed  by  a  reprint  of  the  Lord  Ordinary's  interlocutor,  the 
inutes  of  debate,  and  the  opinions  of  the  consulted  judges.  We 
inex  Mr  Macqueen's  report  of  the  argument : — 

Of  the  argument,  a  portion  was  derived  from  English  law,  and  a  still  larger 
KtioD  from  foretsn  jurists.  It  will  be  found  that  Sie  judgment  of  the  House 
(Ktds  exclusivdy  and  avowedly  on  the  law  of  Scotland,  which  (so  far  as 
htes^  to  the  legal  right  to  salmon  in  the  open  sea,  as  distinguished  from  rivers 
id  estuaries,  and  the  l^;al  right  of  fishing  for  salmon  around  the  coast  of 
utlaiid^  is  sufficiently  diacuss^  in  the  cases  prepared  for  the  parties  respec- 
»cly  below,  arid  mare  especially  in  the  profound  opinions  of  the  thirteen  learned 
iiy$  whose  views  have  already  been  set  forth. 

It  b  quite  evident  that  Mr  Macqueen  considers  his  office  a 
inecure.  The  records  are  so  clear  and  accurate,  the  cases  so 
nraed,  and  the  judges  so  profound,  that  he  has  only  to  discharge 
ke  pleasing  duty  of  exhibiting  them  at  full  length,  and  in  faultless 
J-pography,  to  an  indulgent  and  admiring  public.  He  is  in  the 
«siUon  of  the  sucking  statesman  described  by  a  well-known  novelist, 
^bo,  on  asking  for  some  explanation  regarding  the  duties  of  his 
Apartment,  was  told  to  hold  his  tongue  and  cheer  the  speeches  of  the 
ilinisters.  This  is  all  very  fine ;  but  we  have  one  question  to  ask 
)f  ilr^Iacqueen  before  we  have  done  with  him.  If  reporting  in  the 
House  of  Lords  is  so  easy  that  the  editor  may  be  content  with  the 
position  of  a  claqueury  how  comes  it  that  the  publication  of  these 
ftports  is  so  long  delayed  t  The  reports  for  the  session  1859  were 
not  issued  to  the  profession  until  after  the  commencement  of  the 
»*sion  of  1860;  and,  what  is  still  more  reprehensible,  the  part  for 
1859  contains,  without  a  word  of  explanation  or  apology,  several 
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cases  decided  in  1858,  and  which  ought  to  have  been  issued  a  ja 
and  a  half  before.  We  observe,  moreover,  that  the  part  for  18! 
is  incomplete,  as  regards  the  decisions  of  that  year.  What,  we  as 
is  the  reason  of  this  delay  t  Is  it  mere  contempt  for  the  convei 
ence  of  the  profession ;  or  is  not  that  the  editor,  constitutional 
indolent,  but  conscious  that  he  is  capable  of  better  things  than  t 
^^  omnium  gatherum"  which  he  annually  lays  before  his  reade 
keeps  back  the  publication  in  the  hope  of  finding  leisure  to  amen 
until,  when  the  patience  of  publishers  and  subscribers  is  exhaosti 
he  rushes  into  print, 

*<  Unhoual'd,  disappointed,  tiiuuierd, 
With  all  his  imperfections  on  his  head?" 
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Greig  v.  Waite  and  Carse^SAth  February  1860. 
This  case  raised  one  of  the  most  difficult  and  important  quesda 
in  the  law  of  settlement  which  the  Court  has  ever  been  called  on 
consider.  A  man  dies  possessed  of  a  settlement  in  the  parish  a 
quired  by  residence.  His  widow  removes  elsewhere,  and  is  absa 
for  more  than  four  years  and  a  day,  when  she  becomes  a 
The  settlement  which  she  had  through  her  husband's  residence 
thus  lost,  and  the  question  is,  who  is  to  keep  her  now  ?  She  bi 
never  acquired  a  settlement  of  her  own.  Is  the  parish  liable— tin 
in  which  she  herself  was  bom,  or  the  parish  in  which  her  husbiOi 
was  bom  t 

Their  Lordships  of  the  First  Division,  before  whom  the  case  cam 
to  depend;  ordered  written  argument,  which  was  ultimately  laid  b( 
fore  the  whole  Court.  The  extreme  difficulty  of  the  case  is  show 
by  the  vote.  Seven  of  their  Lordships  thought  that  the  pari 
liable  was  the  parish  of  the  woman's  birth ;  six  were  as  em] 
cally  of  opinion  that  it  was  the  parish  of  the  man's  birth. 

We  cannot  help  thinking  that  the  result  is  most  unfortnnaU 
It  unsettles  the  whole  of  this  branch  of  the  law,  which,  by  a  con 
sistent  series  rerum  judicaturumy  was  fast  acquiring  the  character  i 
a  fixed  and  definite  code,  applicable  to  all  the  varying  relations  ( 
social  life.  It  destroys  the  rule  on  which  for  many  years  the  peJ 
sons  charged  with  the  administration  of  the  poor-law  have  been 
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adjusting  their  accounts ;  and  one  immediate  consequence  will  be, 
that  ail  these  old  accounts  will  have  to  be  opened  up,  and  actions 
perhaps  instituted  about  old  claims.  Above  all,  it  introduces  a 
principle  which  will  act  as  a  disturbing  element  in  the  considera- 
tion and  discussion  of  every  case  of  settlement.  We  hope^  therefore^ 
that  the  case  will  be  appealed.  The  House  of  Lords  has  set  us  right 
on  some  questions  in  this  branch  of  the  law  before,  and  it  is  only 
due  to  the  eminent  and  weighty  names  in  the  minority^  that  the 
opinion  of  the  ultimate  Court  of  Review  should  be  taken  on  the 
question.  Meantime,  we  may  be  permitted  to  examine  the  various 
grounds  on  which  the  judgment  has  proceeded. 

It  is  hardly  necessary  to  remind  the  reader  that  the  claim  of  a 
pauper  to  relief  is  a  claim  to  public  charity,  existing,  in  the  first 
instance,  against  the  whole  community ;  but  the  law,  in  apportioning 
the  burden  between  different  parishes,  imposes  it  on  the  one  with 
which  the  person  destitute  has  a  given  connection  at  the  time  when 
the  necessity  for  reUef  arises. 

This  elementary  principle  seems  in  this  case  to  have  been  occa- 
sionally overlooked ;  for  we  find  in  the  printed  argument  consider- 
able confusion  as  to  the  true  meaning  of  the  word  settlement.     It 
is  unnecessary  to  inquire  (as  some  of  their  Lordships  do)  what  is 
its  strict  grammatical  interpretation,  or  whence  it  has  been  derived. 
Every  native  of  Scotland,  rich  or  poor,  has  at  this  moment  a  settle- 
ment somewhere ;  t.«.,  supposing  him  to  become  a  pauper  to-morrow, 
he  would  be  entitled  to  relief  from  some  parish  ;  and  in  determining 
what  that  parish  is,  the  rule  of  law  falls  to  be  applied  according  to 
the  &cts  presented  by  the  party's  personal  history  at  the  moment 
when  reh'ef  is  sought.     If  he  has  been  living  for  a  given  period  in 
the  parish,  it  is  right  that  it  should  bear  the  burden,  because  he 
has  been  paying  his  rates,  contributing  to  the  wealth  of  the  district 
bv  his  industry,  and  relieving  the  wants  of  the  other  poor  of  the 
parish,  so  long  as  as  he  was  able.     But  if  his  connection  with  the 
district  was  for  a  shorter  period,  the  parish  is  entitled  to  say,  "  We 
have  nothing  to  do  with  him,  he  is  none  of  us ;"  so,  if  he  has  been 
away  for  some  years,  it  is  equally  entitled  to  repudiate  the  connec- 
tion, and  send  him  elsewhere  for  the  support.     This  is  the  principle 
of  settlement  by  residence.     As  to  the  length  of  residence,  we  must 
draw  the  line  somewhere,  and  the  law  draws  it  at  five  years  to  ac- 
f^mre  a  settlement,  and  four  years  and  a  day  to  lose  one  so  acquired. 
A  residential  settlement  cannot  thus  be  ever  said  to  be  absolutely 
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gained  to  a  party.  It  is  defeasible,  and  in  this  respect  it  differs 
altogether  from  a  settlement  which  one  acquires  in  the  parish  of  )m 
birth.  That  still  remains  to  him  as  the  last  place  of  resort  when 
every  other  has  failed.  It  can  never  be  said  to  be  destroyed  or 
extinguished.  No  doubt  it  is  not  called  into  requisition  when  a 
settlement  has  been  acquired  by  residence  elsewhere ;  but  in  the 
event  of  its  being  retained,  the  settlement  by  birth  always  remains 
as  a  sort  of  second  parallel  to  fall  back  upon.  A  man  may  leave  it 
the  day  after  he  is  born,  but  it  knows  not  when  he  may  return ; 
and  if  fifty  years  after — though  he  has  roamed  the  wide  world  over 
in  the  interval — it  is  bound  to  relieve  him,  if  he  is  in  a  state  of 
poverty,  and  unless  it  can  show  that  at  that  moment  he  is  in  pos- 
session of,  ue.j  that  he  has  during  the  interval  acquired  and  retained 
a  settlement  elsewhere.  In  short,  the  settlement  a  man  gets  in  the 
parish  of  his  birth,  by  the  mere  act  of  coming  into  the  world,  is 
always  liable  contingently  on  the  failure  of  every  other. 

These  are  said  to  be  the  two  original  settlements,  and  are  the 
only  two  known  to  the  statute  law.  However,  very  early  in  the 
administration  of  the  poor-law,  it  was  discovered  that  to  apply  them 
to  every  case,  would  destroy  the  family  relation  by  breaking  it  up, 
and  scattering  its  members  all  over  the  country.  To  avoid  this, 
there  were  introduced,  by  means  of  construction,  the  two  distinctive 
settlements — settlement  by  parentage,  and  settlement  by  marriage. 
Pending  pupillarity,  the  children  must  be  with  the  father.  What- 
ever his  settlement,  it  is  theirs.  At  first  this  was  confined  to  the 
case  in  which  he  held  a  settlement  by  residence ;  but  in  a  leading 
case,  Adamson  v.  Barker^  the  rule  was  extended,  and  the  parentis 
settlement,  however  acquired,  be  it  by  birth,  residence,  or  marriage, 
is  that  of  the  child  until  /oris  familiation.  As  a  wife  must  always 
be  with  the  husband,  by  the  marriage  his  settlement  becomes  hers. 
If  he  die  the  day  after  the  marriage,  and  she  falls  into  poverty,  the 
parish  bound  to  maintain  her  is  his  settlement  by  residence,  if  he 
had  one,  and  his  settlement  by  birth,  if  he  had  never  acquired  one. 
In  other  words,  the  wife's  rights  of  settlement,  whatever  they  were, 
are  displaced  by  the  marriage,  and  simul  ac  semel  she  takes  aU  her 
husband's,  whatever  these  may  be.  The  case  o{ Robertson  v.  Stewart^ 
12  Dec.  1854,  and  a  host  of  others,  might  be  cited  in  support  of 
that  proposition. 

It  follows,  that  if  in  the  case  in  question  the  pauper's  husband 
had  died  without  a  residential  settlement  at  all,  there  can  be  no 
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qaestion  that  his  birth  parish  would  be  liable.  A  settlement  gained 
by  residence  is  lost  by  absence^  but  a  settlement  by  birth  never ; 
and  therefore,  in  the  case  supposed,  it  would  have  made  no  differ- 
ence whether  the  woman  claimed  relief  one  year  or  ten  years  after 
her  hasband's  death.  The  settlement  she  bad  through  him  at  the 
date  of  his  death  would  have  been  hers,  unless  in  the  interval  she 
had  acquired  another.  If  so,  why  should  the  temporary  holding  of 
the  defeasible  settlement  acquired  by  residence  disturb  the  operar 
tion  of  the  same  principle  t  The  majority  of  their  Lordships 
thought  that  it  did ;  because,  they  said,  no  man  can  have  more  than 
ou  settlement  at  a  time.  This  appears  to  us,  with  deference,  to  be 
the  great  fallacy  in  their  reasoning.  A  man  may  have  more  than 
one  settlement  at  a  time ;  he  has  always  the  settlement  by  birth 
contingently  liable  on  his  settlement  by  residence  not  being  retained. 
It  was  not  disputed  in  the  argument,  that  if  relief  had  been  re- 
quired within  four  years  of  the  man's  death,  recourse  must  have 
been  had  on  the  husband's  settlement  at  the  date  of  his  death,  t.£., 
the  parish  in  which  he  died.  Some  of  the  Judges  dwell  largely  on 
the  &ct,  that  the  loss  of  the  settlement  was  the  wife's  own  act ;  she 
went  away,  they  say,  of  her  own  accord,  and  she  must  be  judged  of 
after  the  death  of  the  husband  as  an  independent  person.  Are  they 
to  be  understood  as  meaning,  as  if  she  had  never  married  at  all  1 
Suppose,  for  instance,  the  loss  of  the  settlement  had  been  partly  the 
hasband's  act,  how  would  the  principle  be  applied  t  If  the  man  had 
removed  from  the  parish,  and  died  two  years  after,  and  the  woman 
had  applied  for  relief  more  than  two  years  after  that,  the  settlement 
by  residence  would,  under  sec.  76,  be  lost ;  for  the  expression,  ^^no 
person  who  shall  have  acquired  a  settlement  by  residence  shall  be 
held  to  have  retained  it,"  etc.,  obviously  includes  not  only  the  man 
himself,  but  every  person  claiming  t/irough  him  in  respect  of  his 
residence.  If  so,  how  would  the  above  ratio  fall  to  be  applied  ? 
The  loss  of  it  cannot  be  said  to  be  the  wife's  act ;  for  it  is  as  much 
the  act  of  her  husband  as  it  is  hers.  In  the  interval,  the  widow 
has  not  had  time  enough  to  acquire  a  settlement  of  her  own  by  her 
own  independent  residence ;  and  if  so,  why  should  she  not  still  hold 
that  other  right  which  her  husband,  if  he  had  been  in  life,  would,  in 
like  circumstances,  have  been  entitled  to  exercise, — the  right  to  fall 
back  on  the  parish  of  his  own  birth  I 

On  the  whole,  we  cannot  avoid  saying  that  the  reasoning  of  the 
Lord  President  and  Lord  Deas  is  quite  unanswerable  ;  and,  in  our 
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humble  judgment,  the  opinion  concurred  in  by  Lord  Cowan,  Lord 
Benholme^  Lord  Kinloch,  and  Lord  Jerviswoode,  is  the  one  which 
was  entitled  to  prevail. 
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THE  ''  LAW  MAGAZINE     AND  THE  FRENCH  BAR. 

The  Law  Magazine  and  Law  Review  for  last  month  presents  the 
usual  combination  of  learned  discussion  and  light  reading.  The 
opening  article,  on  the  Management  of  the  Lins  of  Court,  is  not 
likely  to  possess  any  special  interest  for  lawyers  north  of  the  Tweed, 
although  the  financial  extravagances  which  have  roused  the  indig- 
nation of  our  contemporary  might  afford  materials  for  an  instmctive 
comparison  with  the  doings  of  similar  bodies  nearer  home.  The 
Magazine  also  contains  some  excellent  observations  on  the  subject  of 
bribery,  apropos  of  the  report  of  the  Gloucester  Election  Commis- 
sioners. The  most  interesting  paper  in  this  number  is,  however, 
an  article  on  the  Privileges  of  the  French  Bar,  in  which  the  circum- 
stances which  gave  rise  to  the  now  famous  struggle  between  M. 
Olivier  and  the  heads  of  the  Palais  de  Justice  are  made  the  subject  of 
an  animated  and  graphic  description,  while  the  reader  is  at  the  same 
time  initiated  in  the  refinements  of  political  action  in  Paris,  and  is 
enabled  by  the  li^ht  of  historical  facts  to  trace  the  growth  of  a  new 
element  in  the  public  opinion.  This  newly-discovered  principle,  the 
development  of  which  is  dwelt  upon  with  much  ingenuity,  and  in  a 
spirit  of  earnestness  suited  to  the  importance  of  the  subject,  is  the 
idea  of  the  supremacy  of  the  law  as  something  distinct  from  mere  ad- 
ministration, and  independent  of  the  powers  which  control  the  latter. 
Those  who  have  not  minutely  watched  the  present  aspect  of  affairs 
in  France,  may  not  be  aware  that  the  cause  of  the  great  struggle 
impending  between  the  French  Bar  and  the  Government,  is  the 
encouragement  which  the  Bar  has  given  to  the  press  and  the  citi- 
zens to  vindicate  their  liberties  by  strictly  legal  means,  viz.,  by 
invoking  the  protection  of  the  courts  of  law  in  the  exercise  of  the 
rights  guaranteed  to  them  by  the  written  constitution.  In  a  country 
where  the  judges  are  but  too  subservient  to  the  Government  of  the 
day,  it  was  not  to  be  expected  that  the  private  citizen  would  always 
meet  with  deserved  success  in  his  contests  with  the  sovereign  power. 
Still,  the  regard  which  every  judge  must  have  for  his  own  reputa- 
tion, and  the  knowledge  that  every  dereliction  of  office  would  be 
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exposed  bj  a  united  Bar,  jealous  for  the  liberties  of  the  subject,  has 
been  a  powerful  check  upon  the  arbitrary  tendencies  of  the  bench ; 
and  the  result  has  been,  that  some  important  privileges  have  already 
been  wrested  from  the  destroying  hand  of  autocracy.  The  recent 
decision,  by  which  it  was  established  that  newspaper  articles,  for 
which  the  journalist  had  been  warned,  might  be  reprinted  in  a 
separate  form  with  impunity,  is  a  great  step  towards  the  complete 
emancipation  of  the  press ;  for  it  is  a  remarkable  fact,  that  rights 
which  have  been  conquered  in  the  arena  of  forensic  disputation  are 
established  on  the  surest  of  all  bases,  being  universally  considered 
to  have  the  sanction  of  reafon  and  natural  justice.  Despots  seldom 
venture  to  tamper  with  the  common  law ;  and  a  right  established 
by  judicial  decision  is  more  likely  to  last  than  if  it  had  been  guar- 
anteed by  fifty  Acts  of  Parliament.  We  confess  we  look  to  this 
revival  of  the  instinct  of  law  among  the  French  people  as  the  ark 
of  the  future  liberty  of  that  country.  We  can  never  forget  that  the 
first  struggles  for  the  independence  of  the  subject  in  England  com- 
menced in  the  Courts  of  Law,  and  at  a  time  when  these  bodies 
were  by  no  means  remarkable  for  impartiality.  Many  of  the  ques- 
tions now  agitated  in  France  present  a  striking  resemblance  to 
those  which  ended  in  the  suppression  of  the  English  Star  Chamber. 
For  another  of  the  main  safeguards  of  English  liberty,  the  recog- 
nition of  the  people's  right  to  tax  themselves,  we  are  indebted  to 
the  Courts  of  Law.  For  while  the  House  of  Commons  has  pro- 
tested time  out  of  mind  against  the  interference  of  the  other  branch 
of  the  Legislature  in  matters  of  taxation,  we  owe  it  to  the  integrity 
and  liberal  instincts  of  the  English  Bench,  and  to  the  exertions  of  a 
private  citizen,  John  Hampden,  that  no  tax-gatherer  can  put  his 
band  in  the  pocket  of  a  British  subject  without  the  consent  of  his 
representatives  in  Parliament. 

The  following  observations  from  the  Solicitors^  Journal  on  the 
necessity  which  exists  for  the  cultivation  of  the  law  in  its  more 
sdentific  branches,  by  members  of  the  Legislature,  are  well  deserving 
of  consideration  : — 

SOME  QUESTIONS  OF  INTERNATIONAL  LAW. 

The  time  appears  to  have  come  when  the  study  of  international  law  is  an 
absolute  neceeaity  for  our  statesmen  and  jurists.  A  conversation  upon  the  state 
of  Naples,  which  took  place  in  the  House  of  Lords  two  months  ago,  afforded 
very  convincing  grounds  for  believing  that  the  heads  of  some  of  our  depart- 
ments of  State  Imve  very  little  notion  of  international  questions  of  a  legal 
chancter.    It  was  once  said,  and  has  been  often  since  repeated,  that  equity  ia 
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the  length  of  the  Chancellor's  foot.  Recent  revelations  of  the  state  d  know- 
ledge or  ignorance  of  our  highest  Ministerial  functionaries,  as  to  the  prmdples 
of  public  and  private  international  law,  teach  us  that  the  question  of  peace  or 
war  in  this  country  frec^uently  depends  upon  the  whim,  or  the  miaconceptioii, 
or  the  uninformed  opimon,  of  a  Foreign  Minister  or  a  First  Lord  of  the  Admi- 
ralty. The  question  raised  in  the  conversation  to  which  we  have  referred, 
related  to  ^e  duty  of  English  naval  officers  whose  ships  were  stationed  in  the 
Bay  of  Naples,  in  reference  to  Neapolitan  subjects  who  claimed  their  protectioD 
upon  the  ground  that  they  were  exposed  to  personal  danger.  It  appeared,  by 
the  statement  which  the  Duke  of  Somerset  then  made,  that  no  special  instruc- 
tions had  been  men  to  officers  in  command  of  ships ;  but  he  stated  that  the 
rule  with  regara  to  reception  on  board  Her  Majesty's  ships  was  not  that  pro- 
tection should  be  afforded  to  persons  flying  from  justice,  or  desiring  to  escape 
the  sentence  of  a  court  of  law ;  but  that  the  British  flag  should  ^*  afford  pro- 
tection to  any  refugee  flying  from  persecution  in  any  country,  on  account  of 
his  political  opinions,  either  by  the  tyranny  of  monarchs  or  the  violence  of 
mobs."  The  Furst  Lord  of  the  Adnuralty,  in  making  this  statement,  was  under 
the  disadvantage  of  having  no  recognised  work  of  authority  to  which  he  might 
appeal  in  support  of  it ;  and  asstuning  these  instructions  to  be  sent  out  to  the 
Bay  of  Naples  for  the  regulation  of  the  proceedings  of  naval  officers  in  the  pre- 
sent crisis,  or  anywhere  else  in  a  similar  crisis,  it  is  obvious  enough,  that  under 
such  a  rule  of  conduct  there  would  be  the  utmost  risk  that  acta  entirely  op- 
posed to  international  law  and  the  comity  of  nations  would  take  place.  It  n 
clear  that  it  would  be  unsafe  to  make  an  Englishman's  notion  of  the  tyranny 
of  monarchs  the  test  of  England's  right,  as  a  member  of  the  confraternity  of 
nations,  to  interfere  with  the  execution  of  what  purported  to  be,  and  what  was 
ex/acky  a  formal  and  legal  judgment  of  a  constituteid  and  authorized  tribunal 
in  a  country  of  which  the  person  claiming  protection  was  a  subject.  Even  sup- 
posing the  assumed  rule  to  be  restrictol  to  political  offences,  the  difficulty 
attending  any  attempt,  by  display  of  superior  external  force,  to  set  aside  the 
action  of  constituted  authorities  in  any  country  is  not  diminished.  Certainlj 
the  right  would  never  be  conceded  in  this  country  to  foreigners  to  interfere 
with  the  action  of  our  law  even  in  cases  of  political  offence.  The  rule,  there- 
fore, as  stated  by  the  Duke  of  Somerset,  appears  to  require  considerable  modifi- 
cation. Perhaps  that  suggested  at  the  time  by  Lord  Derbv  would  be  sufficient 
for  most  purposes — namely,  that  hospitality  to  political  refugees  should  be  con- 
fined to  tunes  of  civil  disturbance  or  revolutionair  violence.  We  are  now  not, 
however,  concerned  to  inquire  what  the  rule  in  this  particular  case  should  be. 
We  are  merely  desirous  of  adducing  it  as  a  specimen  of  important  questioos 
which  of  late  so  frequently  arise,  and  in  reference  to  which,  in  the  present  state 
of  ignorance  of  our  statesmen  about  international  law,  we  cannot  mit  entertaiD 
serious  apprehensions. 
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The  following  are  the  provisions  of  the  bill  introduced  by  the  Lord 
Advocate  and  Sir  George  Lewis,  to  amend  the  law  of  Scotland  "  in 
regard  to  the  relation"  of  hasband  and  wife : — 

1.  "A  wife  deserted  by  her  husband  may,  at  any  time  after  such  desertion, 
apply  by  petition  to  any  Lord  Ordinary  of  the  Court  of  Session,  or  in  the  time 
of  vacation  to  the  Lord  Ordinary  on  the  Bills,  for  an  order  to  protect  property, 
personal  or  real,  which  she  has  acquired  or  may  acquire  by  her  own  inoustiy 
after  such  desertion,  and  property  which  she  has  succeeded  to  or  may  succeed 
to  or  acquire  right  to,  after  such  desertion,  against  her  husband  or  his  creditont. 
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or  anj  peraon  claiming  in  or  through  his  right."  Lord  Ordinary  may  allow 
proof  before  himself,  or  remit  to  a  commission,  and  thereafter  may  pronounce 
ui  interlocutor  giving  protection. 

2.  Husband  or  creditor  may  apply  by  petition  for  recall  of  order. 

3.  *^  After  an  interlocutor  of  protection  is  pronounced,  and  duly  intimated^ 
the  property  of  the  wife  as  aforesaid  shall  belong  to  her  as  if  she  were  unmar- 
ried :  provided  always,  that  such  protection  shall  not  extend  to  property  acquired 
bjT  the  wife  of  which  the  husband  or  his  assignee  or  disponee  has,  before  the 
d&te  of  presenting  said  petition,  obtained  full  and  completelawful  possession ;  nor 
shall  such  protection  affect  the  right  of  any  creditor  of  the  husband  over  pro- 
perty which  he  has  before  the  date  thereof  duly  attached  by  arrestment,  fol- 
hwed  by  a  decree  of  furthcoming,  or  which  such  creditor  has,  before  the  said 
date,  didy  poinded,  and  of  which  he  has  carried  through  and  reported  a  sale.*' 

4.  *-  If  any  such  order  of  protection  be  made  and  intimated,  it  shall  have  the 
effect  of  a  decree  of  judicial  separation  in  regard  to  the  jH^perty,  rights,  and 
obligations  of  the  husband  and  m  the  wife,  and  in  regard  to  the  wife's  capacity 
to  soe  and  be  sued.'' 

0.  Interlocutor  subject  to  the  review  of  the  Inner  House ;  ^^  and  such  order 
of  protection  shall,  where  there  has  been  appearance  b^  the  husband,  continue 
opcratiYe  until  such  time  as  the  wife  shall  again  cohabit  with  her  husband,  or 
imdl  the  Lord  Ordinary,  upon  a  petition  by  the  husband,  shall  be  satisfied  tJiat 
^  is  willing  to  cease  from  his  desertion  and  to  cohabit  with  his  wife ;  and  the 
liord  Ordinary  may  require  him  to  find  security  for  Isuch  period  as  m^  be 
appointed,  that  he  shall  continue  to  cohabit  with  her;  and  upon  the  Lord  Ordi- 
oanr  bein^  so  satisfied,  and  security  found,  if  required,  he  shall  recall  the  order 
of  protection ;  but  such  recall  shall  not  affect  any  right  or  interest  acquired  while 
the  said  order  subsisted ;  and  until  such  order  be  recalled,  it  shall  not  be  com- 
petent for  the  husband  to  institute  an  action  of  adherence  against  his  wife.'' 

6.  Process  of  separation  a  memd  et  thoro  abolished.  Decree  of  judicial  sepa- 
ration to  have  the  effect  of  a  decree  of  separation. 

7.  ^^  After  a  decree  of  judicial  separation  obtained  at  the  instance  of  the  wife, 
&11  property  which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her, 
eball  be  held  and  considered  as  property  belonging  to  her,  in  reference  to  which 
the  jus  mariH  and  husband's  right  of  administration  are  excluded ;  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as  a  wife  may  by  law  dispose 
^  property  so  held  by  her ;  and  on  her  decease  the  same  shall,  in  case  she  ^11 
•iie  intestate,  pass  to  her  heirs  and  representatives  in  like  manner  as  if  her  hus- 
buid  had  been  then  dead ;  provided  that  if  any  such  wife  should  again  cohabit 
^th  her  husband,  all  such  property  as  she  may  be  entitled  to  when  such  coha- 
bitation shall  take  place  shaU  be  held  to  her  separate  use,  and  the^W  mariti  and 
n^'bt  of  administration  of  her  husband  shall  oe  excluded  in  reference  thereto, 
fibject^  however,  to  any  agreement  in  writing  made  between  herself  and  her 
QQsband;  and  the  wife  shall,  while  so  separate,  be  capable  of  entering  into 
'ibbgatioDs,  and  be  liable  for  wrongs  and  injuries,  and  be  capable  of  suing  and 
being  sued,  as  if  she  were  not  married ;  and  her  husband  shall  not  be  liable  in 
f^spect  of  any  obligation  or  contract  she  may  have  entered  into,  or  for  any 
v^ngfnl  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  pursuer  or 
defender  of  any  action  after  the  date  of  such  decree  of  separation ;  provided 
^t  where,  upon  any  such  judicial  separation,  aliment  has  been  decreed  or  ordered 
^  be  paid  to  the  wife,  and  the  same  shall  not  be  duly  paid  by  the  husband,  he 
sball  be  liable  for  necessaries  supplied  for  her  use." 

§.  In  action  of  divorce,  adulterer  to  be  co-defender,  and  to  be  liable  for  ex- 

f«n5€8. 

9.  Lord  Advocate  may  enter  appearance  in  actions  for  nullity  of  marriage 
»fid  divorce.    Expenses  not  to  be  payable  by  or  to  the  Lord  Advocate. 

10.  "  In  any  action  for  judicial  separation  or  for  divorce,  the  Court  may,  from 
time  to  time,  make  such  interim  orders,  and  may,  in  the  final  decree,  make  such 

VOL.  rv.^NO.  XLII.  JUNE  18C0.  Q  Q 
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provision  as  to  it  shall  seem  just  and  proper  with  respect  to  the  custody,  noin- 
tenance,  and  education  of  any  children  of  the  marnage  to  which  such  actson 
relates." 

11.  In  every  oonsistorial  action,  the  summons  to  be  served  on  defender  per- 
sonally when  not  within  Scotland,  if  he  can  be  found ;  or  otherwise,  on  the 
children  of  the  marriage  and  next  of  kin. 

12.  In  order  to  obtain  divorce  for  desertion,  not  necessary  to  institute  an    . 
action  for  adherence  against  defender,  etc. 

13.  Terce  claimable  from  burgage  property. 

14.  ^'  A  husband  shall  be  entitled  to  all  the  rights  due  by  the  courtesy  of 
Scotland,  although  a  living  child  shall  not  have  been  bom  of  the  marriage  be- 
tween him  and  his  deceased  or  divorced  wife." 

15.  Procedure  in  actions  of  aUment. 

16.  *^  When  a  married  woman  succeeds  to  property,  or  acquires  right  to  it  by 
donation,  bequest,  or  any  other  means  than  by  the  exercise  ox  her  own  industry, 
the  husband  or  his  creditors,  or  any  other  person  clauning  under  or  through 
him,  shall  not  be  entitled  to  claim  the  same  as  falling  witiiin  the  eommmtio  Ic- 
norum^  or  under  the  itts  mariti  or  husband^s  right  of  administration,  except  on 
the  condition  of  making  therefrom  a  reasonable  provision  for  the  support  and 
maintenance  of  the  wife,  if  a  claim  therefor  be  made  on  her  behalf ;  and  in  the 
event  of  dispute  as  to  the  amount  of  the  provision  to  be  made,  the  matter  shall 
in  an  ordinary  action,  be  determined  by  the  Court  of  Session  according  to  the 
circumstances  of  each  case,  and  with  reference  to  any  provisions^  previously  se- 
cured in  favour  of  the  wife."  Claim  not  competent  if  husband  or  his  crediton 
have  previously  obtained  possession. 

17.  ^'  It  shall  not  be  competent  to  raise  and  prosecute  an  action  of  divorce, 
unless,  first,  the  defender  has  his  or  her  domicile  in  Scotland ;  or,  secondly,  ^e 
action  being  one  for  divorce  on  the  ground  of  adultery,  the  adultery  was  com- 
mitted  in  ^tland,  and  the  defender  has  been  personaJly  cited  in  Scotland ;  or, 
thirdly,  the  action  being  one  for  divorce  on  tine  ground  of  desertion,  the  de- 
fender has  deserted  the  pursuer  at  a  time  when  the  pursuer  had  a  domicile  in 
Scotland,  the  pursuer  continuing  to  retain  such  domicile  when  the  action  ia 
raised ;  and  the  domicile  here  referred  to  shall  be  held  to  be  the  domicile  accord- 
ing to  the  Ifetw  of  which  the  succession  to  moveable  estate  would  be  regulated  in 
case  of  intestacy." 

18.  *^  A  decree  of  divorce  pronounced  by  the  Court  of  Session  in  terms  of  this 
Act  shall  be  recognised  and  given  effect  to  as  a  valid  decree,  dissolving  the  mar- 
riage to  all  intents  and  purposes  whatever  in  all  pu^  of  Her  Majesty^s  domi- 
nions, notwithstanding  that  the  marriage  thereby  dissolved  may  not  have  been 
celebrated  in  Scotiand." 

19.  20,  and  21.  Court  of  Session  empowered  to  make  Acts  of  Sederunt.  Re- 
peal of  laws  inconsistent  with  t^  Act.     Short  title. 


Professional  Oaths  ABOunoN. — ^The  following  are  the  leading  provincHis 
of  the  Act  which  has  just  been  introduced  for  abolishing  the  oaths  administered 
to  gentlemen  entering  the  legal  profession : — "  Whereas  it  is  no  longer  needful 
or  desirable  that  the  oaths  hereinafter  mentioned  should  be  imposed.  It  shall 
not  be  necessary  for  any  serjeant-at-law,  Queen^s  counsel,  barrister,  advocate, 
attorney,  solicitor,  writer  in  Scotland,  proctor,  clerk,  or  notary  (ot  certain  other 
persons),  to  take  the  oaths  of  allegiance,  supremacy,  and  abjuration,  <st  any  of 
them,  or  tiie  substituted  oath  cont^ned  in  the  Act  of  21  and  22  Vict.,  either  as 
a  condition  or  in  consequence  of  his  being  called,  admitted,  or  practising :  pro- 
vided that  every  serjeant-at-law,  barrister,  or  other  person  who  would  nave 
previously  taken  the  said  oaths  or  substituted  oath,  and  who  shall  be  appointed 
or  authorized  to  exercise  any  judicial  duties,  or  to  hold  any  legal  ofEice  under 
the  Crown  (except  that  of  a  Q.C.),  in  the  United  Kingdom,  in  respect  whereof 
he  would  not  by  any  Act  now  in  force  be  required  to  take  such  oaths  or  oath, 
shall  take  the  substituted  oath  in  a  court  of  record  or  before  a  justice  of  the 
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peace,  under  the  penaltieB  mentioned  in  the  said  Act,  or  which  would  before 
tiu8  Act  and  the  said  Act  have  attached  on  a  banister  or  attorney  practising 
without  taking  the  oaths  then  required :  provided  that  any  alien  or  foreigner, 
who  shall  be  called,  admitted,  or  allowed  to  practise  the  above  professions,  shall 
previously  take  the  oath  of  allegiance  in  the  same  manner  and  form  in  which 
(bat  for  this  Act)  he  would  have  taken  the  same  or  the  substituted  oath :  (1.) 

*"  In  the  case  <^  Roman  Catholics,  this  Act  shall  be  construed  with  reference 
to  their  special  oath :  (2.)" 

LLiBiLmss  07  Innkeepers. — Colonel  Smythe  has  introduced  a  very  excellent 
bOI  for  limiting  the  liabilities  of  innkeepers.  The  existing  law  deals  most  harshly 
with  them.  It  compels  them  to  admit  any  customer  who  will  pay  for  his  enter- 
tainment, and  at  tne  same  time  makes  them  responsible  for  the  character  and 
conduct  of  their  guests,  by  making  them  liable  for  any  peculations  they  may 
commit  upon  property  brought  by  customers  into  their  houses.  A  case  tried 
at  the  last  assizes  for  Somerset  illustrates  the  injustice  of  this  state  of  the  law. 
A  guest  at  the  Royal  Hotel,  in  Plymouth,  at  a  public  time  when  every  inn  was 
thronged,  went  to  bed  without  locking  his  door,  placing  his  watch  upon  the 
table.  During  the  night  it  vanished.  He  brought  an  action  against  the  land- 
lord for  its  value.  Ot  course,  it  was  contended,  on  behalf  of  the  defendant, 
that  it  was  the  duty  of  a  guest  to  take  some  reasonable  precaution  to  protect 
iua  own  property,  and  that  he  ought  at  least  to  have  locked  his  door ;  that  it 
oouM  not  be  the  duty  of  a  landlord  to  place  a  guard  at  the  door  of  everv  bed- 
room not  locked,  and  that,  without  such  a  guard,  it  would  be  impossible  for 
the  landlord  to  protect  the  guest  who  will  not  protect  himself  against  any  thief 
whom  the  landlord  might  be  compelled  to  admit  into  his  house.  The  argxmient, 
though  thoroughly  rational,  was  not  an  answer  to  an  irrational  law;  and  so  the 
landlord  was  mulcted  in  damages  and  costs  to  the  amount  of  some  L.300. 

The  case  of  Holder  v.  Soulby,  reported  in  another  page,  exhibits  in  a  strong 
Hght  the  unequal  operation  of  the  rule  which  exemnts  lodging-house  keepers 
trom  responsibility,  while  laying  on  innkeepers  a  buraen  too  heavy  to  be  borne. 

Bankbuftct  and  Insolvency  Bill  (England). — ^The  Bankruptcy  and  In- 
aolreuOT  Bill,  as  amended  in  committee,  has  been  printed.  Some  <^  the  prin- 
cipal alterations  are  as  follows : — It  is  now  proposed  that  there  shall  be  one 
coQunissioner  for  the  London  district,  throughout  which  the  chief  judge  and 
the  conmiiasioner  for  the  district  shall  have  primary  jurisdiction.  TV^ere  a 
county  court  judge  shall  be  vested  with  the  jurisdiction,  and  discharge  the  duties 
of  the  present  diirtrict  commissioners,  he  is  to  receive,  in  addition  to  his  salaiy 
»  county  court  judge,  L.300  a  year,  payable  out  of  the  Chief  Registrars*  Fund. 
There  is  a  new  clause  for  conferring  upon  county  court  registrars  power  to  act 
for  the  judges  in  certain  cases,  in  hearing  and  determining  actions  where  tiie 
amoont  of  debt  or  damaces  does  not  exceed  40s. ;  but  such  onier  is  to  be  subject 
to  an  appeal  to  the  ju%e  of  the  court.  By  the  4l8t  section,  as  amended,  &il 
cases  of  bankruptcy  arising  within  the  London  district,  in  which  the  assets  are 
estimated  to  exceed  L.300,  are  to  be  prosecuted  in  the  chief  court ;  but  where 
a  cue  involves  a  smaller  amount  of  assets,  the  chief  judge  may  transfer  it  to 
the  London  district  commissioner.  In  a  country  distnct,  in  a  case  where  the 
^%etB  are  of  a  larger  amount,  it  is  to  come  before  the  district  commissioner ; 
but  where  the  assets  amount  to  less  than  L.300,  the  case  is  to  be  heard  in  the 
coonty  court.  The  official  assignee  is  to  take  possession  of  a  bankrupt's  estate, 
>ttl  is  to  be  allowed  for  the  wages  of  persons  employed  by  him  for  the  purpose 
o(  obtaining  and  retaining  possession.  Basinghiall  Street,  contrary  to  the  ori- 
giiULl  scheme  of  the  bill,  is  to  remain  the  site  of  the  chief  court,  and  also  of  the 
i/>iKlon  district  court,  which  will,  no  doubt,  be  considered  a  concession  by 
Mr  Lawrence  and  others,  who  contend  that  the  convenience  of  the  mercantile 
'ommunity  requires  that  the  court  G^ould  not  be  removed  from  the  City  to 
t'ortug^l  Street.  The  proceedincs  in  any  bankruptcy  may  be  removed  into  a 
smnty  court,  on  the  resolution  of  a  majority  of  creditors,  without  reference  to 


304  THE  MONTH. 

the  amount  of  liabilities  or  assets  (instead  of  the  jurisdiction  of  the  ooort,  or 
the  action  of  creditors  being  limited  to  estates  not  exceedmg  L.1000).    The 
clauses  relating  to  acts  of  bankrupt^  for  non-payment  of  bills  of  exchange  and 
promissory  notes  are  struck  out.    The  clauses  as  to  seizure  and  sale  under  an 
execution  by  the  sheriff  being  an  act  of  bankruptcy,  are  amended  by  oompeliing 
the  sheriff,  in  all  cases,  to  seU  the  goods  by  public  auction,  and  to  advertise  sucb 
sale  three  days  before  it  takes  place.    The  execution  creditor  is  to  be  paid  the 
amount  due  to  him  at  the  expiration  of  seven  days  from  sale,  unless  the  Bheriif 
has  notice  of  a  petition  for  adjudication ;  but  if  a  petition  shall  be  presented 
within  sixty  days  after  such  sale,  the  assignees  may  recover  back  the  amount 
from  the  execution  creditor ;  after  sixty  ttays,  the  sale  is  not  to  be  an  act  of 
bankruptcy.    Gauses  have  been  added  to  enable  the  court  to  iesue  a  8ummoD» 
retumaole  in  four  days,  calling  upon  a  debtor  to  show  cause  why  he  should  not 
be  adjudged  bankrupt  upon  t^e  creditor  filing  an  lUffidavit  deposing  to  the  fol- 
lowing facts : — ^That  a  debt  sufficient  to  support  a  petition  for  adjudication  is 
due ;  that  he  has  demanded  payment,  and  that  he  verily  believes  his  debtor  is  in 
iasolvent  circumstances,  and  setting  forth  his  reasons  for  entertaining  that  belief > 
On  the  hearing  of  the  summons,  if  the  court  shall  be  satisfied  that  the  debtor 
is  insolvent,  it  shall  adjudge  him  bankrupt.     If,  after  the  issuing  of  the  sum- 
mons, and  before  the  debtor  shall  have  satisfied  the  court  of  his  solvency,  he 
shall  pay  the  creditor  any  money  on  account  of  such  debt,  and  the  debtor  ehali 
be  adjudged  bankrupt  upon  his  own  petition,  or  on  the  application  of  any  other 
creditor,  within  sixty  days  after  the  issuing  of  the  summons,  the  assignees  shall 
recover  back  all  money  so  paid.    The  court  is  to  have  full  power  to  award  costs 
to  either  party  on  the  hearmg  of  the  summons.     Creditors^  assignees  are  not  to 
be  paid  remuneration,  but  shall  be  selected  from  the  body  of  creditors,  and 
allowed  to  appoint  a  manager  (not  being  an  official  assignee  or  solicitor),  tu 
wind  up  the  estate  under  their  direction  and  responsibility,  and  such  manager 
is  to  be  paid  out  of  the  assets  realized.    The  stamp  duty  payable  upon  petitions 
for  adjuoication  in  the  chief  court,  or  county  district  court,  is  to  be  L.5,  half 
of  which  sum  is  to  be  returned  if  the  assets  do  not  exceed  L.300.    Petitions  in 
the  London  district  court,  or  a  county  court,  are  to  have  a  stamp  of  L.I.    (In 
the  bill  originally,  all  petitions  for  adjudication  were  to  pay  a  L.IO  stamp  duty, 
half  of  which  was  to  be  returned  where  the  assets  did  not  exceed  L.3000-~ 
Solicitors^  Journal. 
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Reform  Bill — ^Titles  to  Land — Dundee  Sheriff  Court — Colonial  Appointmentfi— 

Law  of  Husband  and  Wife  Amendment  Bill. 
The  great  event  of  the  month  is  the  accomplishment  of  the  second 
reading  of  the  Reform  Bill,  v^hich  is  destined,  if  carried,  to  efiect 
so  important  a  change  in  the  electoral  law  of  the  United  Kingdom. 
We  have  not  considered  it  necessary  to  join  in  the  discossions 
raised  by  some  of  oar  professional  contemporaries  regarding  the 
merits  or  demerits  of  this  important  measure.  One  of  these  jour- 
nals, whild  professing  neutrality  in  matters  political,  has  lately  made 
itself  conspicuous  by  the  intolerant  animosity  of  its  attacks  upon 
the  Bill,  and  all  connected  with  it,  whether  as  approvers  or  pro- 
moters.    The  animus  of  this  journalist,  unable  to  brook  the  con- 
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ventional  restraints  of  the  editorial  style,  has  foand  relief  in  inviting 
and  publishing  a  series  of  anonymous  epistles  from  political  agents, 
in  which  the  unenfranchised  citizens  of  England  are  assailed  with 
every  variety  of  coarse  and  violent  invective.    Another  pet  scheme 
of  this  non-political  journalist  for  arousing  the  class  prejudices  of 
his  readers  deserves  exposure.     It  consists  in  the  systematic  and 
reiterated  impeachment  of  the  Government  Electoral  Returns,  in 
order  to  give  some  colour  to  its  asseverations,  that  the  provisions  of 
Lord  John   Russell's  Bill  are  equivalent  to   universal  suiFrage. 
Those  of  our  readers  who  take  any  interest  in  politics,  must  be 
aware  that  every  argument  which  ingenuity  sharpened  by  selfish- 
ness could  bring  forward  to  invalidate  these  returns,  has  completely 
broken  dowy;  and  that  the  discussions  which  have  taken  place 
in  Parliament,  and  the  explanations  which  have  been  given,  tend 
only  to  strengthen  the  internal  evidence  which  these  documents 
contain  of  having  been  honestly  and  accurately  compiled.    Ac- 
cording to  the  returns,  the  new  franchise  will  only  add  50  per  cent,  to 
the  electoral  body ;  and  it  has  never  yet  been  asserted  in  any  quarter, 
on  the  assumption  of  a  Reform  Bill  being  necessary  (which  is  of 
course  an  open  question),  that  50  per  cent,  is  too  great  an  incre- 
ment to  add  to  the  existing  constituencies.    Hence  the  necessity 
for  misrepresentation,  in  order  to  give  the  Bill  a  revolutionary  colour. 
It  would  be  out  of  place  in  these  pages  to  oiFer  any  opinion  as  to 
the  expediency  of  the  policy  to  which  the  Liberal  party  is  now  com- 
mitted.    But  we  are  entitled  to  protest  against  the  system  which 
has  been  so  industriously  pursued,  of  misleading  the  public  as  to  the 
true  nature  of  this  important  measure  of  national  policy.     One  of 
the  latest  arguments  against  the  authenticity  of  the  returns  is  so 
shallow,  that  it  has  only^  to  be  clearly  stated  in  order  to  be  seen 
through.     The  return  gives  in  separate  columns  the  number  of 
occupants   at  and  under   L.IO  and   L.6  respectively.     On   ex- 
amination, it  turns  out  that  the  number  of  L.IO  qualifications, 
as  stated  in  the  return,  is  very  much  less  than  the  number  of  regis- 
tered L.IO  voters.     Thus,  say  the  Opponents  of  the  bill,  the  returns 
are  proved  to  be  fallacious.     The  number  of  existing  electors  is  in 
excess  of  that  stated  in  the  return,  and  it  is  apparent  that  the  num- 
ber of  L.6  electors  must  be  understated  in  the  same  proportion.  We 
do  not  allude  to  thb  fallacy  merely  for  the  sake  of  recalling  Mr  Glad- 
stone's happy  rejoinder,  in  which  he  demonstrated  that,  as  the  error 
affected  both  columns  in  a  nearly  equal  degree,  the  numerical  differ- 
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ence  between  the  two  columns  (which  represents  the  addition  to  the 
constituencies)  will  remain  nearly  as  before.  But  the  fact  is,  thit 
the  addition  to  the  constituencies  will  be  much  less  than  the  retams 
indicate.  A  very  large  number  of  L.6  householders  are  already  on 
the  roily  the  qualification  being  eked  out  by  the  addition  of  a  bit  of 
land,  or  by  clubbing  two  houses  or  a  house  and  shop  together,  to 
make  up  a  L.IO  qualification.  To  such  an  extent  has  this  system 
been  followed  in  the  smaller  burghs,  that  in  many  of  them  there  is 
scarcely  a  house  which  does  not  already  contribute  to  make  np  a 
L.IO  qualification ;  and  we  have  been  informed  by  persons  who  are 
conversant  with  electioneering  operations  in  those  paradises  of  con- 
stitutional liberty,  that  the  Reform  Bill  would  make  no  appreciable 
difference  in  such  constituencies.  In  the  large  towns  there  would, 
of  course,  be  a  considerable  increase ;  though  the  classified  return 
obtained  for  the  city  of  Edinburgh  shows  that  the  new  qualifications 
thus  obtained  represent  tenements  occupied  by  persons  in  every 
variety  of  social  life ;  and  that,  after  giving  the  widest  scope  to  the 
measure,  the  educated  class  would  still  be  able  to  hold  a  respectable 
majority  on  the  electoral  roll.  This  result  ought  to  satisfy  the 
scruples  of  those  who  object  to  putting  a  preponderant  power  into 
the  hands  of  any  one  class  of  the  community — ^scruples  which  accord 
with  our  own  convictions,  and  which  confirm  us  in  the  opinion  that 
the  monopoly  of  power  claimed  for  ^^  the  middle  classes"  in  certain 
quarters  may  be  quite  as  dangerous  and  as  unconstitutional  as  the 
democracy  for  which  so  much  contempt  is  professed. 

The  Titles  to  Land  Bill,  as  altered  in  committee,  is  so  far  improved 
that  it  may  be  allowed  to  form  an  adequate  sequel  to  the  Act  of  1858. 
We  regret,  however,  to  observe  that  it  is  still  proposed  to  give  the 
town-clerks  the  same  fee  for  recording  a  conveyance  as  they  were  in  the 
habit  of  charging  for  preparing  and  recording  the  deed  of  infeftment. 
The  proviso,  that  town-clerks  shall  be  bound  to  prepare  conveyances 
without  additional  fees,  is  really  no  concession ;  because  there  are 
few  clients  who  would  be  disposed  to  take  the  business  of  preparing 
a  conveyance  out  of  the  hands  of  a  confidential  agent,  to  entrust  it 
to  one  who  may  be  a  comparative  stranger ;  nor  is  it  reasonable  to 
expect  that  agents  would  advise  such  a  course  to  be  taken.  As  to 
the  provisions  for  accumulating  surplus  fees,  we  fear  they  are  illusory. 
The  true  principle  is  to  make  a  moderate  deduction  from  the  fee  on 
the  score  of  the  saving  of  expense  that  must  accrue  to  the  town- 
clerks  on  being  released  from  the  trouble  of  preparing  infeftments. 
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This  rednction  shoald  take  effect  at  once  ;  and,  of  course,  the  fees 
should  be  still  further  reduced  in  the  event  of  new  appointments 
being  made  subsequent  to  the  period  fixed  in  the  Act. 

We  understand  that  a  report  has  been  already  presented  by  Mr 
C.  F.  Shand,  on  the  subject  of  the  business  of  the  Sheriff  Court  at 
Dundee.  The  substance  of  Mr  Shand's  report  is,  that  the  business 
of  the  Court  is  not  in  excess  of  what  one  Sheriff  ought  to  overtake. 
If  this  report  be  well-founded,  there  are  but  two  courses  open  to  the 
resident  Sheriff.  Either  it  is  his  bounden  duty  to  clear  off  arrears 
without  delay ;  or,  if  he  cannot,  he  ought  to  take  steps  which  will 
give  the  public  the  benefit  of  the  services  of  those  who  are  able  to 
keep  pace  with  the  requirements  of  the  times. 

We  are  glad  to  learn  that  the  Government  has  determined  on 
recognising  the  claims  of  Scotch  lawyers  to  a  share  of  the  colonial 
patronage.  The  appointment  of  Mr  Shand  to  the  Chief-Justiceship 
of  Ceylon  is  an  earnest  of  the  policy  of  fair  play  in  such  matters; 
and  we  have  no  doubt  that  Mr  Shand,  whose  professional  skill  and 
experience  are  well  known  in  Edinburgh,  will  be  so  well  appreciated 
in  the  country  of  his  adoption,  as  to  do  credit  to  the  choice  of  the 
Government,  and  disarm  all  opposition  from  the  English  vested  in- 
terests. 

Amongst  the  measures  of  law  reform  which  are  likely  to  pass  into 
law  during  the  present  session,  there  is  an  important  bill  for  the 
amendment  and  consolidation  of  the  statute  law  relative  to  offences 
against  the  coin,  and  also  the  Husband  and  Wife  Bill  (Scotland), 
which  we  print  in  another  page.  The  object  of  the  last-mentioned 
measure  is  twofold :  first,  to  introduce  uniformity  into  the  law  of  the 
United  Kingdom  in  relation  to  the  earnings  of  married  women,  who 
are  dependent  on  their  own  labour  for  their  support ;  and,  secondly, 
to  improve  and  simplify  the  procedure  in  consistorial  cases.  The 
first  of  these  objects  is  effected  by  a  series  of  clauses  similar  to  those 
of  Lord  St  Leonards'  Act  for  England  and  Ireland.  We  imagine 
there  will  be  but  one  opinion  as  to  the  propriety  of  extending  this 
most  righteous  enactment  to  Scotland  ;  and  we  would  even  add, 
that  Parliament  owes  some  concession  to  the  married  ladies  of  Scot- 
land, in  consequence  of  the  summary  and  not  very  creditable  way 
in  which  their  right  to  dispose  of  their  share  of  the  goods  in  com- 
munion was  smuggled  out  of  the  statute-book ;  and  this,  too,  in  an 
Act  which  professed  to  deal  only  with  ^*  intestate  succession."  The 
present  bill,  however,  is  no  concession,  but  the  tardy  acknowledgment 
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of  a  natural  right ;  and  the  only  doubt  is,  whether  the  provisions 
the  bill  are  not  too  much  hampered  by  restrictions,  intended  to  pt 
tect  the  rights  of  creditors,  but  which  may  be  used  to  defeat  i 
honest  intention  of  the  promoters  of  the  bill. 

The  provisions  with  reference  to  divorce  practice  are  in  the  ma 
improvements,  though  perhaps  the  greatest  improvement  of  i 
would  be  a  clause  (if  such  could  be  devised),  compelling  the  jud^ 
to  give  eflPect  to  the  provisions  of  the  Judicature  Act  for  trying  su( 
cases  by  jury ;  or,  what  would  be  better  still,  enabling  the  Loi 
Ordinary  to  try  such  causes  before  himself  without  the  interventic 
of  a  jury,  and  without  requiring  the  consent  of  the  parties.  Undi 
the  present  system,  the  proof  is  considered  by  judges  who  have  i 
opportunity  of  forming  an  opinion  on  the  value  of  the  testimoat 
from  personal  observation  of  the  demeanour  of  the  witnesses.  Tiu 
such  obsolete  methods  of  probation  should  be  allowed  to  contina 
in  reference  to  a  class  of  cases  where  the  inducements  to  peijary  ai 
at  the  point  of  maximum  intensity,  is  a  blot  on  the  administration  q 
justice  in  Scotland  ;  and  we  earnestly  hope  the  Lord  Advocate  wil 
avail  himself  of  the  present  opportunity  of  assimilating  our  pro 
cedure  to  the  improved  methods  which  have  been  adopted  with  » 
much  success  in  the  English  Court  of  Divorce.  We  would  alsr 
suggest  to  his  Lordship  the  propriety  of  introducing  into  our  lav 
some  of  those  equitable  exceptions  to  the  right  of  divorce  which  an 
recognised  by  the  English  Act.  These  exceptions  were  not  the 
ofispring  of  experimental  legislation,  but  were  borrowed  from  the 
practice  of  the  House  of  Lords,  whose  code  of  procedure  was  the 
result  of  centuries  of  experience,  and  has  received  its  sanction  iram 
the  House  of  Lords  sitting  as  a  legislative  body,  unfettered  br  the 
strict  rules  of  law  which  are  obligatory  on  that  House  in  its  judicial 
capacity.  The  exceptions  which  we  would  desire  to  see  introduced 
are  these.  It  should  be  in  the  discretion  of  the  Court  to  refuse  to 
pronounce  decree  and  sentence  of  divorce,  in  the  event  of  the  judge 
being  satisfied  that  there  has  been  adultery  on  both  sides  ;  or — where 
the  action  is  at  the  instance  of  the  husband — in  the  event  of  its 
being  proved  in  exculpation  that  the  husband  had  deserted  his  wife 
prior  to  the  act  of  adultery,  or  had  treated  her  with  such  harshness 
and  cruelty  as  would  entitle  her  to  the  remedy  of  a  judicial  separa- 
tion, or  had  himself  set  the  example  by  conduct  approaching  to 
infidelity,  though  actual  adultery  were  not  proved  against  bin^. 
With  these  additions,  and  with  a  somewhat  more  strict  definition 
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}f  the  limits  of  jurisdiction  than  that  attempted  in  the  Bill,  the 
^tch  Marriage  Law  may  still  maintain  its  supremacy  among  the 
odes  of  modem  times,  notwithstanding  the  boasted  improvements 
if  rival  systems. 


S^gal  IttttlUgtrict. 


Legal  Appointhents. — ^The  political  office  of  Crown  Agent,  vacant  ^the 
loBEth  of  Sir  John  MelyHle,  has  been  conferred  on  Andrew  Murray,  Esq.,  W.S., 
irht  finn  of  Murray  and  Beith. 

We  underBtand  that  Charles  Farquhar  Shand,  Esq.,  of  the  Scotch  Bar,  is 
knt  to  be  appointed  Chief  Justice  of  the  Supreme  Court  in  the  Mauritius. 

The  Queen  has  been  pleased  to  confer  the  honour  of  knighthood  upon  James 
Ousted  Wilde,  Esq.,  lately  appointed  one  of  the  Barons  of  Her  Majesty's  Court 
i  Exchequer. 

r&e  Queen  has  been  pleased  to  appoint  Adams  G.  Archibald,  Esq.,  to  be 
Ittomey-General ;  Joseph  Howe,  Esq.,  to  be  Provincial  Secretary ;  William 
Mmand,  Esq.,  to  be  Financial  Secretary  ;  Jonathan  McCully,  Esq.,  to  be  Soli- 

fer-G^eraJ ;  and  John  H.  Anderson,  Esq.,  to  be  Receiver-General,  for  the 
vince  of  Nova  Sootia. 

The  New  Stamp  Apr. — ^The  following  correspondence  regarding  the  operation 
I  the  New  Stamp  Act  has  just  been  piu)li8hed : — 

"Manchester,  April  26,  1860. 

*'  Sir, — Under  the  Stamp  Act  I  delivered  to  the  Lancashire  and  Yorkdiire 
hs^^j  Company  an  inland  stamped  order  for  a  parcel  of  cotton  in  Liverpool, 
to  be  consigned  to  my  order  here.  I  sold  the  cotton  here  and  gave  an  order  to 
fltt  company  to  deliver  it.  They  refused  to  obey  mv  order  to  deliver  it  without 
mother  stamp.  I  do  not  think  your  law  contemplated  a  series  of  stamps,  t.6., 
I  stamp  on  every  transfer  delivery.  I  shall  feel  much  obliged  by  your  mform- 
ing  me  if  I  am  right  or  wrong. — i  have  the  honour  to  be,  etc.       "  T.  Egan. 

•To  the  Right  Hon.  W.  Gladstone, 
Chancellor  of  the  Exchequer." 

"  11,  Downing  Street,  Whitehall,  4th  May  1860. 

"Sir,— With  reference  to  your  letter  of  the  26th  ultimo,  I  am  desired  by  the 
Cbncellor  of  the  Exchequer  to  acquaint  you  that  an  order  by  the  owner  of 
(Ms  to  a  railway  company  for  a  pucel  of  the  goods  to  be  consigned  to  his  order 
St  a  particular  place  not  being  on  a  sale  or  transfer  is  not  liable  to  a  stamp,  but 
«i  order  afterwards  given  to  deliver  them  to  a  customer  is  liable,  provided  the 
gonds  are  lying  in  a  wharf  or  warehouse  described  in  the  Act. — I  am.  Sir,  your 
'^t-edient  servant,  **  Charles  L.  Ryan. 

"T.  Egan,  Esq." 

GusGow  Faculty.— The  Procurators  of  Glasgow  have  lately  elected  Andrew 
^^luiatjne,  Esq.,  Dean  of  Faculty,  in  room  of  the  late  Alex.  Morrison,  Esq. 

The  Recemt  Failure  in  Aberdeen. — The  sad  consequences  of  the  great 
^lure  of  the  firm  of  Messrs  John  and  Anthony  Blaikie,  advocates  and  Iimd 
»ctoTs  in  Aberdeen,  are,  we  learn,  daily  becoming  more  apparent.  As  has  been 
ftat«i,  the  total  amount  of  the  shortcomings  is  set  down  as  at  least  L.800,000  ; 
*^  in  this  sum,  it  is  reported,  is  swallowed  up  and  swept  away  the  savings  of 
legmen ;  the  scanty  portions  of  widows  and  spinsters  of  families  who  have 
^^  better  days ;  the  rents  of  nuiny  large  landed  proprietors,  and  money  freely 

VOL.  IV.— NO.  XLII.  JUNE  1860.  R  R 


310  LEGAL  INTELLIGENCE. 

given,  so  ^tis  said,  to  be  invested  in  security  and  on  bond.  As  bounding  ihm 
classes  of  sufferers,  it  may  be  mentioned  that  a  young  and  clever  architect  of 
the  city,  brought  chiefly  into  notice  by  the  firm,  is  a  loser  to  the  extent  of 
L.200 ;  while  a  noble  Earl,  well  known  in  the  Free  Church  religious  oommmiity, 
and  who  takes  his  title  from  a  royal  burgh  not  20  miles  distant  from  Aberdeea^ 
is  stated  to  be  in  for  not  less  than  L.  1^,000.  Mr  Blaikie  is  a  member  of  i 
family  who,  for  half  a  century  at  least,  have  held  the  very  highest  name  and 
credit  in  the  north  of  Scotland.  His  father  and  his  uncle — ^men  of  untainted 
reputation  and  honour — both  for  years  held  the  office  of  Lord  Provost  of  Aber- 
deen ;  his  brother-in-law  is  one  of  the  most  popular  and  eminent  Free  Qkxmh 
ministers  in  the  same  place  ;  while  he  himself  was  looked  upon,  and  deservedly, 
as  one  of  the  kindest-hearted  and  ablest  business  men  in  his  native  city,  and.  as 
such,  a  great  favourite  amongst  all  classes.  In  the  county  as  in  the  town,  Mi 
Blaikie  was  held  in  much  estimation.  He  was  Conmiissary-Clerk  for  Aberdesi- 
shire — a  sinecure  office  which  yielded  L.500  yearly ;  and  the  extent  of  the  privite 
business  of  the  firm  may  be  inferred  from  the  circumstance  that  they  emplored 
nearly  twenty  legal  and  other  assistants.  It  is  but  right  to  state  that,  while  a 
yet  nothing  seems  to  be  known  of  the  whereabouts  of  Mr  John  Blaikie,  hu 
younger  brother  and  partner,  Mr  Anthony,  remains  at  his  post,  usine  every 
effort  to  get  matters  mto  the  beet  order  possible.  It  is  understood  tbat  the 
failure  of  Mr  Blaikie  was  like  that  of  other  gentlemen  of  his  class,  caosed  bj 
speculation  in  hazardous  investments,  a  fact  which  ought  to  convey  a  monl 
to  those  who  are  entering  on  professional  life. 

Charity  Commission. — The  Seventh  Report  of  the  Charity  Commissioneis  has 
been  laid  before  Parliament.  It  gives  a  satisfactbry  accoimt  of  the  work  of  1859 
in  tlie  important  department  intrusted  to  this  oonmiission.  In  the  course  of 
that  year  1091  applications  were  made  to  the  Board  for  their  assistance  or  inter- 
vention, and  1508  orders  were  made,  and  particulars  were  obtained  of  334 
charities  of  which  no  public  record  had  been  previously  made ;  but,  unfortunately, 
annual  accounts  cannot  be  procured  from  charities  generally.  The  chaiitabW 
funds  transferred  to  the  official  trustees  now  amount  to  L.593,730  stock,  aU 
Grovernment  funds  or  Bank  stock,  except  L.3000  London  and  North- Western 
Perpetual  Debenture  Stock.  But  the  official  trustees  labour  under  the  disad- 
vantage of  not  being  by  law  enabled  to  take  real  estate  without  the  expense 
being  incurred  of  an  application  to  some  competent  court  to  make  an  order  for 
that  purpose — a  disability  which  the  commissioners  think  should  be  removed,  in 
order  that  the  charities  may  have  the  benefits  of  such  a  transfer,  among  which 
are  changes  of  the  administering  trustees  without  the  usual  conveyances  and 
increased  economy  and  ease  in  granting  leases,  together  with  facilities  for  vest- 
ing the  management  of  charity  estates  in  incumbents  and  churchwardens,  for 
example,  who  have  no  joint  corporate  character  for  such  purposes,  and  therdore 
could  not  take  the  estates  in  succession.  The  commiasioners  have  provisionally 
approved  a  scheme  for  the  reconstitution  of  Archbishop  Tenison's  library  and 
school  charity,  by  the  sale  of  the  library  and  appropriation  of  theproduce  to  the 
maintenance  of  an  improved  and  more  comprehensive  school.  The  Board  have 
done  much  in  correcting  irregularities  and  errors  in  the  administration  of 
charities,  checking  litigation  and  improvidence,  and  causing  a  more  efficient 
system  of  management,  but  suggest  further  legislative  improvements  in  the 
same  direction.  They  suggest  iS&t  further  powers  might  be  vested  in  them 
with  a  view  to  the  employment  of  efficient  trustees,  and  the  establishment  of 
Refined  and  authoritative  rules  of  management  without  recourse  to  the  judicial 
Courts  being  necessary,  except  in  cases  of  a  contentious  character,  or  involving 
questions  of  right,  together  with  a  simple  and  expeditious  mode  of  removing 
incompetent  or  improper  masters  of  endowed  schools.  They  think  also  that 
there  might  be  a  moderate  relaxation  of  the  rule  of  law  which  prohibits  any 
diversion  of  the  funds  from  the  specific  objects  prescribed  by  the  founder.  May 
we  not  again  inquire.  Why  are  the  functions  of  this  most  useful  commiaaion  not 
extended  to  the  whole  United  Kingdom  ? 
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Business  of  the  Enousb  Courts.— The  following  extract  from  Lord  Chief- 
Jostioe  Cockbum's  letter  to  Lord  Campbell  on  the  Divorce  Bill  will  give  some 
idea  of  the  amount  of  work  which  English  judges  have  to  perform.  Would 
that  it  might  stimulate  the  judges  of  our  own  country  to  greater  activity : — 

^  The  £act  is,  that  at  the  present  time  the  judicial  establishment  in  the  superior 
conrtB  of  common  law  is  not  more  than  barely  adequate  to  the  discharge  of  those 
duties  which  were  incidental  to  the  judicial  office  before  this  new  duty  was  im- 
posed on  them. 

"  For  though  it  is  true  that  the  county  courts  have,  to  a  considerable  extent, 
relieved  the  superior  courts  of  a  large  extent  of  the  lighter  and  lees  important 
cases,  yet  the  amount  of  business  in  the  latter  never  was  heavier  than  at  the 
Iff»ent  moment.  The  increase  of  population  and  of  commercial  and  manufac- 
taiing  activity,  the  multiplication  of  inventions  and  patents,  the  right  recently 
coDfcarred  on  the  representatives  of  deceased  persons,  where  loss  of  life  has  re- 
Bolted  from  negligence,  to  bring  actions  for  compensation,  the  facility  afforded 
br  railways  for  bringing  causes  to  London  for  trial,  with  other  circumstances 
onnecessary  to  detail,  produce  an  amount  of  important  business  which  presses 
heavily  on  the  courts ;  more  especially  as  the  modem  changes  in  our  procedure 
(1  allude  more  particularly  to  the  examination  of  parties,  which  leads  to  the 
calHng  of  witnesses  for  the  defendant  in  almost  every  ease,  and  to  the  allowing 
of  second  speeches  to  counsel  for  defendants),  while  tending  materially  to  pro- 
mote  justice,  have,  on  the  other  hand,  a  necessary  tendency  to  prolong  proceedmgs 
in  court,  and  to  occupy  time.  Besides  this,  new  duties  have  been  thrown  on 
the  court ;  for  instance,  on  the  Court  of  Queen^s  Bench,  by  the  power  of  appeal 
from  the  decision  of  magistrates  in  petty  sessions,  given  by  the  Act  of  20  and  21 
Vict,  which,  added  to  the  former  appeals  from  Quarter  Sessions,  produces  an 
amount  of  Crown  business  which  occupies  the  court  two  days  a  week  in  every 
term;  on  the  Court  of  Common  Pleas,  by  the  reference  to  that  court  of  ques- 
tioDs  arising  on  the  Railway  and  Canal  Traffic  Acts,  and  of  appeals  from  the 
ddcisbna  of  revising  barristers. 

''  The  effect  of  the  whole  is,  that  the  utmost  diligence  and  activity  of  the 
judges  is  no  more  than  adequate  to  prevent  the  accumulation  of  arrears  to  a 
serious  and  mischievous  extent. 

"In  term  time  it  is,  as  your  Lordship  is  aware,  absolutely  necessary  that  nisi 
prhis  sittings  should  be  constantly  going  on.  One  judge  m  each  court  being 
thm  em{Joyed,  four  would  be  Ic^  for  the  sittings  in  banco,  were  it  not  that, 
during  one  haH  of  the  day,  another  judge  is  required  to  attend  chambers, 
when^y  the  number  is  reduced  to  three.  I  trust  your  Lordship  will  concur 
with  me  in  thinking  that  the  number  of  the  judges  for  sittings  in  banco  ought 
not  to  be  reduced  l^low  the  ancient  and  accustomed  number.  It  is  the  una- 
lumity  of  so  many  as  four  judges,  or  in  the  event  of  difference,  the  proportion 
of  the  majority,  which  has  given  so  much  authority  to  the  decisions  of  these 
Goorts.  It  is,  no  doubt,  impossible  to  prevent  the  number  from  being  at  times 
reduced  to  three  by  the  incidents  to  which  I  have  referred ;  but  when  it  is  con- 
Eidtfed  that  the  court,  on  applications  for  new  trials,  is  practically  a  court  of 
appeal  from  the  ruling  of  single  Judges,  or  from  the  decisions  of  juries,  that  it 
is  often  <alled  upon  to  decide  difficult  and  complicated  questions  of  law,  and  to 
settle  the  construction  of  important  Acts  of  rarliament,  I  feel  assured  I  shall 
have  the  sanction  of  your  Lordship^s  opinion  in  saying  that  the  number  of  the 
attm^  judges  of  each  court  ought  not  to  be  intentioiudly  reduced  below  three. 
Tet  the  withdrawal  of  one  of  the  judges  for  the  purposes  of  the  Divorce  Court 
has  neceaaarily  the  effect  of  reducmg  the  niunb^  to  two  during  a  portion  of 
evoy  sitting,  and,  in  case  of  absence  by  ill-health  or  other  casualty,  would  have 
the  effect  of  reducing  the  court  to  a  single  judge,  or  as  the  alternative,  of  pre- 
venting the  sittinff  at  nisi  prius  or  attendance  at  chambers. 

'*  Out  ol  term  uie  inconvenience  is  still  greater.  The  state  of  the  cause-lists 
^^ecenitates,  as  your  Lorddiip  knows,  the  constant  sitting  of  the  two  courts. 
Attendanoe  at  chambers  continues  to  be  as  necessary  as  in  term.   Post-terminal 


312  DIGEST  OF  DECISIONS  IN 

sittingB  in  hanco  are  indispeiiBable  to  diflpoee  of  the  arreaiB  of  tenn  bostnesB , 
and  at  this  period  occur  the  sittings  of  the  Court  of  Error  in  the  Exchequer 
Chamber,  in  which  the  presence  of  as  many  judges  as  possible  is  most  desirabte, 
and  lees  than  blk  ought  not  to  be  dispensed  with.  Any  one  of  these  importuit 
courts  may  be  suspended  by  the  withdrawal  of  two  judges  (or  even  of  a  sangle 
one)  from  their  proper  and  primary  duties. 

"  I  have  omitted  to  advert  to  the  sittings  of  the  Central  Crimmal  Court,  as  irell 
as  to  l^e  recently  established  Court  of  Criminal  Appeal,  which  constitate  an 
additional  drain  on  the  stren^  of  the  judicial  establishment. 

^*-  These  explanations,  of  which  fortunately  no  one  can  be  better  qualified  to 
form  a  correct  estimate  than  your  Lordship,  will,  I  conceive,  fully  bear  oat  tk 
opinion  expressed  by  the  judges  as  the  result  of  their  practical  experience." 


COURT  OF  SESSION. 

FIRST  DIVISION. 
Hamilton  and  Co.  v.  Landale. — Mc^  12. 

Maritime — Master's  ImpUed  Mandate, 

In  the  year  1855  the  ship  "  Araminta,"  of  Glasgow,  was  owned  in  the 
following  proportions — viz.,  16-64th8  by  James  Landale,  £irmer,  Wood- 
mill,  Fife,  d2-64ths  by  Hamiltons  and  Co.,  merchants  in  Glasgow,  i 
8-64tli8  by  Laughland  and  Brown,  shipbrokers  in  Glasgow,  and  8-64tb3 
by  Mrs  Mary  M' Arthur,  Glasgow.  Laughland  and  Brown  acted  as  ship's 
husbands,  and  under  their  directions  and  superintendence  certain  repairs 
were  made  on  the  ship  in  June  and  October  1855.  The  funds  for  exe- 
cuting these  repairs  were  supplied  by  the  part  owners,  Hamiltons  and  Co. 
On  being  applied  to  for  his  share  of  the  expenses  of  repair,  Landale  re- 
fused to  pay  it,  denying  that  the  ship's  husbands  bad  any  authority  to 
incur  them.  On  the  other  hand,  it  was  stated  that  Landale  was  in  the 
knowledge  of  the  repairs,  and  acquiesced  in  their  being  made.  An  ac- 
tion having  been  raised  by  Hamilton  and  Company  against  Landale,  a 
discussion  took  place  as  to  the  form  of  the  issue  for  trying  the  case — the 
defender  maintaining  that  it  was  necessary  to  put  *^  au^ority"  in  the 
issue,  which,  however,  might  be  either  expressed  or  implied,  according 
as  the  evidence  at  the  trial  should  show  the  repairs  to  have  been  of  an 
ordinary  or  extraordinary  kind.  The  Court  were  of  opinion  that,  while 
a  ship's  husband  has  implied  authority  to  make  ordinary  repairs,  be 
must  have  special  authority  for  extraordinary  repairs ;  of  which  kind  the 
present  repairs  were  would  appear  at  the  trial.  They,  however,  held  that 
it  was  unnecessary  to  insert  "  authority"  in  the  issue,  as  "  resting- 
owing"  reserved  to  the  defender  all  his  defences.  The  following  is  the 
issue  approved  of  by  the  Court : — "  It  being  admitted  that  in  February 
1854  the  defender  became  part  owner,  and  that  he  continued  to  be  a 
part  owner,  of  the  ship  "  Araminta"  of  Glasgow,  to  the  extent  of  16-64th 
shares  of  said  ship,  until  the  6th  day  of  February  1860 :  '*  Whether, 
in   the  months  of  June  and  October   1855,  and  in  ihA  intervening 
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months  of  the  said  year,  the  said  ship  was  repaired  at  an  expense  to 
the  owners  of  L.5599,  14s.  2d.,  or  part  of  the  said  sum;  and  whether 
the  defender,  as  having  been  part  owner  as  aforesaid,  is  resting-owing 
to  the  pursuers,  as  disbursers  of  the  said  expense,  and  as  assignees  of 
Laoghland  and  Brown,  shipbrokers  in  Glasgow,  managing  owners  and 
ship's  husbands  of  the  said  ship,  the  sum  of  L.1399,  18s.  6^.  as  the 
defender's  share  of  the  said  expense,  with  periodical  interest  down  to 
30th  November  1856,  amounting  in  all  to  the  accumulated  sum  of  L.1457, 
2s.  7d.,  or  part  thereof,  with  interest  on  the  said  accumulated  sum  from 
and  afler  30th  November  1856  till  paid  ?" 

Appeal  in  Watson's  Sequestration. — May  12. 
Bankruptcy — Mandatary. 
In  the  sequestration  of  John  Watson,  writer,  Alloa,  Robert  Chalmers, 
shoemaker  there,  was  a  claimant  for  L.192.  He  died  on  29th  Septem- 
ber 1859,  leaving  a  trust-disposition  and  settlement,  and  the  appellants 
are  his  trustees.  On  the  11th  October  all  the  creditors,  except  the  man- 
datory for  the  appellants  (who  are  a  majority  in  value),  voted  to  accept 
an  offer  of  composition,  and  their  vote  was  objected  to  on  grounds  which 
Sheriff-substitute  Bennet  Clark  thought  valid.  In  his  interlocutor  he 
^^  finds  that  the  said  trustees  had  not,  at  the  time  of  said  meeting  of  cre- 
ditors on  11th  October  last,  expede  confirmation;  and  that  not  having 
acquired  an  active  title  to  the  said  sum  of  L.192,  Os.  2^.,  which  had  been 
claimed  by  the  truster,  the  said  Robert  Chalmers,  their  author,  they  were 
not  qualified  to  appear  by  a  mandatory  and  vote  at  said  meeting :  Finds 
that  even  although  the  respondents,  the  trustees,  stood  in  the  same  posi- 
tion with  their  author,  and  could  found  upon  his  claim  and  oath  in  this 
sequestration,  that  the  same  is  defective,  in  respect  it  contains  an  item  of 
Ll8  of  expenses,  said  to  be  included  in  and  due  by  the  extract  decree 
which  is  the  foundation  of  the  claim,  but  which  is  not  only  not  vouched 
bj  said  extract  decree,  but  is  proved  not  to  be  due :  Therefore  finds  that 
said  claim  and  affidavit  are  not  in  terms  of  the  Act  of  Parliament,  and 
are  insufficient  to  support  the  vote  of  a  party  founding  thereon."  The 
Court  recalled  this  deliverance,  and  remitted  to  the  Sheriff-substitute  to 
hold  the  vote  valid — ^Lord  Ivory,  who  delivered  the  judgment  of  the 
Court,  stating  that  he  did  not  consider  confirmation  necessary ;  and  that 
if  there  was  an  error  in  the  oath,  the  Sheriff-substitute  was  bound  by  the 
5l8t  section  of  the  Bankruptcy  Act  to  point  it  outj  and  have  it  rectified. 

Fenton  v.  Livingstone. — Men/  15. 
Domicile — Legitimacy, 
It  wiU  be  remembered  that  the  House  of  Lords  reversed  the  judgments 
of  the  Court  of  Session  in  this  important  case  as  to  the  right  of  succession 
to  the  estates  of  Bedlomde  and  o^ers.  Mr  Fenton  has  now  applied  to 
have  the  judgment  of  the  House  of  Lords  applied,  and  decree  given  that 
the  late  Alexander  Livingstone  was  not  the  lawfiil  child  of  the  deceased 
Thurstanus  Livingstone,  brother  of  Sir  Thomas,  the  last  baronet ;  and 
that  his  pupil,  Sir  Alexander  Thurstanus  Livingstone,  is  not  entitled  to 
sQoceed  to  the  said  estates.  No  appearance  was  made  for  the  pupil, 
and  it  was  proposed  that  the  Court  should  consider  the  case  ex  parte. 
Lord  Ivory  suggested  that,  in  the  shape  which  the  case  had  assumed  under 
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the  judgment  of  the  House  of  Lords,  it  was  necessaiy  to  decide  whetb», 
by  the  law  of,  Scotland,  marriage  with  a  deceased  wife's  sister  waa 
incestuous.  That  was  one  of  the  most  important  questions  which  had 
ever  come  before  the  Court  As  there  was  no  contradictor,  be  (LoH 
Ivorj)  thought  the  argument  should  be  in  writing  or  before  the  whok 
Court.  The  Court,  without  expressing  any  opinion,  ordered  Fenton  to 
give  in  a  minute  stating  the  judgment  he  demanded  from  the  Court,  an^ 
Uie  grounds  on  which  he  rested  his  demand. 

Appeal  on  Cuthbert's  Sequestration. — Ma^  16. 
Bankruptcy — Delegation — Notice,  • 
The  trustee  on  the  sequestrated  estate  of  David  Cuthbert,  manafac^ 
turer,  Arbroath,  appeals  against  the  allowance  of  a  claim  by  the  Shenff 
substitute  of  Forfar,  of  L.934,  said  to  be  due  to  the  British  linen  Com^ 
pany,  under  three  bills  drawn  by  the  firm  of  Cuthbert,  Mill,  and  Walker, 
of  which  firm  Cuthbert  was  a  partner  at  the  date  of  the  bills,  but  left  il 
before  they  came  due.  The  remaining  partners.  Mill  and  Walker,  wen 
to  pay  the  debts  of  the  old  firm.  Before  the  bills  feU  due  the  acceptors 
became  bankrupt,  and  a  docquet  was  appended  by  MiU  and  Walier 
dispensing  with  notice,  and  accordingly  no  notice  was  made  to  Cuthbert 
The  trustee  refused  to  admit  the  debt-— (1.)  because  the  bank  had  deJe* 
gated  the  debt  to  the  new  firm  of  Mill  and  Walker,  and  relieved  Cuth- 
bert ;  and  (2.)  because  no  notice  of  the  acceptor's  failure  to  pay  was  made 
to  Cuthbert.  The  Court  held,  affirming  the  judgment  of  the  Sheriff-sub* 
stitute,  that  there  was  no  evidence  of  delegation ;  and  that  the  docquet 
by  Mill  and  Walker,  whether  with  Cuthbert's  knowledge  or  not,  dis- 
pensed with  the  necessity  of  notice. 

McDonald  v.  the  Duchess  of  Leeds  and  Captain  Chisholm. — 

May  16. 
Damages — Ejection  of  a  Tenant  via  FactL 

This  was  an  action  at  the  instance  of  Angus  McDonald,  tailor,  agaiDft 
the  Duchess  of  Leeds,  and  her  factor.  Captain  Chisholm,  for  his  alleged 
illegal  ejection  from  a  house  in  which  he  was  residing  in  Milltown  of 
Applecross.  The  defence  was,  that  the  house  from  which  McDonald  was 
ejected  belonged  to  the  Duchess,  and  that  he  had  gone  into  it  without  anj 
legal  title  to  do  so ;  and  that  having  been  repeatedly  warned  to  remove,  be 
was  lawfully  ejected,  though  no  legal  process  had  been  obtained  for  tbst 
purpose.  The  pursuer  set  forth  that  the  house  in  question  was  built  bj 
one  John  M'Donald,  and  that  he  went  into  it  with  the  consent  of  his  son 
and  daughter.  The  Lord  Ordinary  (Jerviswoode)  reported  the  case  on 
issues ;  and  the  Court,  after  hearing  counsel  for  the  pursuer,  held  that 
there  was  no  issuable  matter  on  record,  and  therefore  dismissed  the  action 
as  laid. 

Mrs  Millar  v.  Sharpe. — May  17. 

Exchequer — Jurisdiction. 

The  coUector  of  assessed  taxes  in  Glasgow  poinded  the  fumitaie  in 

1858  in  the  house  No.  24,  Jamaica  Street,  Glasgow,  for  ''  inhabited  house 

duty"  due  by  Miss  Jemima  Johnston,  who  occupied  it  during  the  year 

*  857.   Mrs  Millar  obtained  interdict  against  the  sale  in  the  Sheriff  Court 
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r  Glasgow,  and  wbs  proceeding  in  that  Court  to  prove  that  the  fumi- 
tre  belonged  to  her.  The  collector  objected  to  Uie  jurisdiction  of  the 
hmf  Court,  applied  to  the  Court  of  Session  for  interdict  against  the 
roceeding  in  the  SheriffCourt  of  Glasgow  on  the  ground  of  incompetency, 
od  obtained  it  from  Lord  Ardmillan,  who  held  the  Court  of  Exchequer 
^  only  competent  court ;  but  his  interlocutor  was  recalled  by  consent 
f  the  Inner  House,  and  the  interdict  was  refused  m  hoc  statu.  Mrs 
QUr  proved  that  the  furniture  belonged  to  her ;  and  the  defender  re- 
Bed  to  lead  anj  evidence  on  the  merits,  and  has  presented  another  ap- 
lieation  for  interdict  in  the  Court  of  Session  for  the  same  purpose,  again 
Isiying  the  jurisdiction  of  the  Sheriff  Court,  which  objection  was  stated 
I  the  Court  and  repelled,  the  interdict  now  sought  being  against  Mrs 
iilkr  for  acting  on  the  Sheriff's  judgment.  Her  counsel  pled  for  her 
hat  the  judgment  of  the  Court  refusing  the  previous  application  for  in- 
crdict  is  resjudicatOy  and  that  the  suspender,  by  appearing  in  the  Sheriff 
3oan,  is  personally  barred  from  denying  its  jurisdiction.  The  Court, 
ifter  argument,  superseded  consideration,  to  aUow  the  Crown  to  bring  the 
whole  proceeding  before  the  Sheriff  into  this  Court. 

Grant  v.  Rbid  and  Taylor. — May  25. 
Poor — Settlement. 
This  was  an  action  between  the  parishes  of  Leuchars,  Kilmalie,  and 
iincardine  O'Neil  as  to  the  liability  for  the  support  of  an  imbecile  pauper 
named  Stewart  Gordon,  who  was  bom  in  the  first  mentioned  parish.    The 
IMuiper^s  &tber  was  bom  in  Kincardine  O'Neil,  and  died  in  1840.     His 
widow,  the  mother  of  the  pauper,  afler  her  husband's  death  resided  for 
nearly  six  years,  prior  to  Whitsunday  1846,  at  Fort- William,  in  the 
P&nah  of  Kilmalie,  thereby  acquiring  a  settlement  for  herself  and  the 
paaper  who  lived  with  her  as  a  child  in  the  family.     Mrs  Gordon  was 
Absent  from  Kilmalie  from  Whitsunday  1846  to  the  autumn  of  1847. 
At  the  latter  date  she  returned  to  Kilmalie  and  lived  with  her  brother  at 
Annal  in  that  parish  till  Whitsunday  1848,  when  she  went  to  Glasgow, 
chiefly  for  the  purpose  of  purchasing  furniture  for  the  house  which  she 
^  taken  at  Fort-WiUiam.     She  took  up  her  residence  fur  the  second 
time  at  Fort- William  on  July  18,  1848,  and  remained  there  till  Whit- 
Bonday  1849,  when  she  again  left  it  and  went  to  Dumfries,  where  she  died 
ni  May  1857,  having  acquired  no  settlement  there.     The  question,  there- 
fore, came  to  be  whether  Mrs  Gordon's  absence  from  Kilmalie  from  May 
^  July  1848,  prevented  her  residing  continuously  for  one  year  in  that 
P^nsh.    The  Lord  Ordinary  (Ardmillan)  held  that  it  did  not,  regard 
^g  had  to  the  objects  of  the  absence,  and  the  Court  adhered,  though 
Mding  the  question  one  of  considerable  difficulty.     The  support  of  the 
pauper  falls  on  Kihnalie.      The  Court  found  the  parish  of  KilmaHe 
uable  in  expenses  to  Leuchars,  and  remitted  to  the  Lord  Ordinary  to  de- 
^^de  ihe  question  of  expenses  between  Kincardine  O'Neil  and  Leuchars. 
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SECOND  DIVISION. 

Crawford  v,  Beatiie. — Mcnf  12. 
Poor — Settlement — Forum, 
This  was  an  action  at  the  instance  of  the  Inspector  of  the  parish  i 
Eaglesham  against  the  Inspector  of  the  parish  of  Barony,  in  order  to  M 
being  declared  that  a  certain  pauper  lunatic  had  his  settlement  in  BaitH^ 
Two  preliminary  defences  were  stated  to  the  action  inconaeqaenceofth 
following  circumstances : — In  the  year  1856  the  parish  of  GoYan,  whid 
was  then  supporting  the  pauper  in  Gartnavel  Lunatic  Asylam,  made  i 
claim  to  be  relieved  of  his  support  against  Eaglesham,  as  the  parish  i 
the  pauper's  birth,  and  against  Barony,  where,  as  stated  by  Eagleaha^ 
the  pauper  had  acquired  a  residential  settlement  In  order  to  obtain  i 
speedy  and  inexpensive  settlement  of  this  question,  it  was  proposed  bj 
the  Inspector  of  Eaglesham  that  it  should  be  disposed  of  in  the  Smd 
Debt  Court  at  Follockshaws,  and  Mr  Meek,  then  Inspector  of  BaroiiTi 
consented  to  this.  A  small  debt  action  was  accordingly  raised  by  Gotis 
against  Eaglesham  and  Barony,  concluding  for  L.9  odds,  being  the  amomtl 
of  advances  made  up  to  that  date,  and  on  12th  December  1856  the  ^»\ 
riff-substitute  decerned  against  Eaglesham  and  assoilzied  Barony.  Eaglet- 
ham  paid  the  contents  of  the  decree,  and  continued  to  support  the  pauperi 
for  two  years  thereafter  before  raising  the  present  action.  Barony  a^ 
cordingly  pled  res  judicata  and  homologation  as  exclusive  of  the  actioo.{ 
The  Lord  Ordinary  Einloch  repelled  both  pleas.  The  Lord  Justice-O^j 
said  that  the  arrangement  founded  on  was  not  binding  on  the  parish  of 
Barony,  and  might  have  been  repudiated  by  that  parish,  as  there  was  no  | 
evidence  that  the  Parochial  Board  had  ever  authorized  their  Inspector  to 
enter  into  any  arrangement  by  which  their  liability  for  the  permaoeot , 
support  of  the  pauper  was  to  be  regulated  by  the  Small  Debt  Court  deei-  \ 
sion.     Lords  Wood,  Benholme,  and  Cowan  concurred. 

HUTCHESON  AND  Co.  V.  THE  GrEAT  NoRTH  OP  SCOTLAND  PiSHERT        I 

CoMPANT  (Limited). — May  15. 
Process — Notice  of  Trial, 
This  was  an  action  of  damages,  arising  out  of  a  collision  between  two 
Clyde  steamers,  and  was  reported  to-day  by  Lord  Ardmillan  upon  a  ques-  | 
tion  which  had  arisen  between  the  parties  as  to  the  time  when  the  tria/ 
should  take  place.     The  pursuer  had  given  notice  of  trial  at  the  end  of 
last  session,  had  countermanded  that  notice,  and  had  given  another 
notice  of  trial  for  the  jury  sittings  at  the  end  of  the  present  session. 
The  defender  wbhed  the  case  to  proceed  to  trial  immediately  before  the 
Lord  Ordinary.   The  Court  fixed  ihe  trial  to  take  place  on  the  21stirai)6, 
holding  that  the  policy  of  the  law  was,  that  actions  should  proceed  to 
trial  without  delay  as  soon  as  issues  had  been  adjusted,  and  that,  look- 
ing to  the  whole  circumstances,  it  was  the  fairest  and  most  expedient 
course  not  to  allow  further  delay. 

Magistrates  op  Dundee  v.  Morris  and  Others. — May  23. 
Charitable  Bequest — NobiU  Officium, 
In  order  to  carry  out  the  judgment  of  the  House  of  Lords  in  this  case. 
the  Court  in  June  last  remitted  to  Professor  Campbell  Swinton  to  frame 
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and  report  a  scheme  for  the  erection  and  endowment  of  an  hospital  in 
Dundee  for  the  education  and  maintenance  of  100  boys.  The  reporter 
has  reported  that  it  will  be  necessary  for  this  purpose  to  set  aside 
L72,0OO  of  the  estate  left  bj  the  testator,  the  late  Mr  John  Morgan.  Of 
this  sum  it  is  proposed  to  expend  L.  18,500  upon  the  erection  and  fur- 
nishing of  the  building,  plans  for  which,  of  a  plain  though  elegant  and 
complete  character,  have  been  prepared  by  Messrs  Feddie  and  Kinnear, 
architects.  The  report  contains  provisions  for  the  constitution  of  the 
governing  body  of  the  hospital,  for  a  body  of  visitors,  and  for  a  staff  of 
officials.  The  Magistrates  of  Dundee  and  Mr  Morgan's  heirs  have  ob- 
jected to  the  report,  and  the  Court  delayed  the  case,  in  order  to  consider 
whether  it  might  not  be  necessary  to  have  more  information  from  the 
reporter  in  regard  to  the  points  in  his  report  to  which  objections  had 
bem  stated. 

DoBBiE  v.  Johnston  and  Others. — May  25. 
DUigence — Privilege, 
In  Ms  action,  arising  out  of  the  concerns  of  the  Edinburgh  and  Glas- 
gow Bank,  the  Court  had  granted  a  diligence  to  the  pursuer,  entitling  him 
to  recover,  generally,  all  books  containing  a  record  of  the  transactions, 
etc.,  of  that  company,  for  the  purpose  of  making  extracts  therefrom  to 
support  the  pursuei^s  averments.     Mr  Hastings,  accountant  in  the  office 
of  the  Clydesdale  Bank,  being  examined  as  a  haver  before  the  commis- 
sioner, objected  to  the  production  of  certain  of  the  books,  in  so  far  as  re- 
garded entries  made  subsequent  to  the  amalgamation  of  the  Edinburgh 
and  Glasgow  Bank  with  the  Clydesdale  Bank,  on  the  ground  that  these 
entries  were  the  property  of  the  Clydesdale  Bank.     The  commissioner 
sustained  the  objection,  and  the  pursuer  appealed.     For  the  pursuer  it 
was  argued  that  these  entries  fell  under  the  specification ;  for  die  Clydes- 
dale Bank  it  was  maintained  that  the  inspection  of  these  accounts  might 
be  troublesome  and  disadvantageous  to  their  customers,  and  that  they 
had  a  right  to  oppose  it,  as  the  specification  reaUy  applied  only  to  entries 
previous  to  the  amalgamation.     Lord  Wood  held  that  it  was  impossible 
to  limit  the  examination  of  the  documents  to  a  certain  date.     The  ques- 
tion was,  what  was  the  real  state  of  the  bank  at  that  time  ?    Subsequent 
entries  might  prove  whether  or  not  the  bank  was  really  worth  anything 
at  that  period.    There  was  a  hardship  no  doubt  with  regard  to  the  parties 
DOW  dealing  with  the  Clydesdale  Bank  ;  but  it  could  not  be  maintained 
that  the  documents  of  a  subsequent  date  were  to  be  received.    The  other 
jodges  concurred,  the  Lord  Justice-Clerk  observing,  that  his  only  feeling 
had  been  from  a  regard  for  the  interests  of  the  Clydesdale  Bank ;  but 
tliis  feeling  had  been  obviated  by  the  reflection  that  the  Clydesdale  Bank 
had  taken  over  the  business  of  the  Edinburgh  and  Glasgow  Bank  after 
it  had  stopped  payment,  and  in  circumstances  which  showed  that  ques- 
tions like  the  present,  as  to  the  past  management  and  ultimate  fate  of  the 
bank,  must  almost  necessarily  arise. 
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Mn  Jake  Donaldson  or  Maxwell,  Appellant,  v.  Samuel  WCLUBEyRegptrndent.— 

(7th  March  1860.) 

The  qaestion  raised  in  this  case  related  to  the  domicile  of  succeasion  of  a  ] 
whose  wife  had  died  intestate,  prior  to  the  date  of  the  Moveable  Suo 
Act,  1856.  J 

Mr  M^Gnre,  the  respondent,  was  a  native  of  Scotland,  and  early  in  life  w«i 
to  Wigan,  where  he  was  a  draper.  He  married  the  daughter  of  a  banker  reH 
sidingthere,  but  who  had  himself  been  bom  in  Scotland.  Mr  MK^Iitre  resdci 
near  Wican,  and  was  a  member  of  the  corporation,  as  well  as  a  justice  of  tfat 
peace.  In  1848,  a  railway  company,  under  the  compulsory  powers  of  their  AdJ 
acquired  his  house.  His  wife's  nealth  was  at  that  tune  delicate ;  and  not  find* 
ing  a  suitable  house  near  Wigan,  he  bou^t  a  house  at  Laurelmount,  near  Dtmi'l 
fries  (the  place  of  his  birth),  transferred  his  domestic  establishment  to  his  wr] 
house,  became  connected  with  the  town  of  Dumfries,  and  enrolled  his  name  as  i 
voter  for  the  county.  He  Uved  there  with  his  wife  during  the  greater  part  of 
every  year.  In  1851  she  died,  and  was  buried  there.  During  three  years  that 
he  lived  there,  he  and  his  wife  went  twice  a  year  to  Wigan,  and  stayed  tkre 
some  weeks  at  a  time.  He  stiU  had  a  house  there.  He  ako  paid  frequent  riatt 
to  Wigan  of  a  few  days  at  a  time,  besides  those  he  made  along  with  his  wife. 
He  was  still  in  the  commission  of  the  peace  at  Wigan,  and  was  connected  with 
that  town.  The  house  at  Wigan  was  Kept  always  ready  for  his  reception.  11* 
wife^s  next^f-kin  claimed  a  sum  amounting  to  L.20,000,  for  the  half  of  the 
goods  in  communion.  The  Court  of  Session  held  that  his  domicile  had  DOf 
ceased  to  be  English,'  and  dismissed  the  suit. 

The  appeal  was  brought  in  forma  pauperis. 

MundeU  and  Adam,  for  the  appellant,  cited  SomerviUe  v.  SomerviUe^  4  Vtis. 
30;  Anderson  v.  LaneautJille,  8  Moore  P.  C. ;  Hodgson  v.  De  Beauchesnc,  8 
Moore  P.  C. ;  Forbes  v.  Forbes,  1  Kay  16,  s.  c.  6  W.  R.  92 ;  "  Philiimore  on 
Domicil." 

The  Attornet-Genkral  (Sir  R.  Bethel),  and  Anderson,  Q.C,  for  the 
reroondent. 

The  House  unanimously  affirmed  the  interlocutor  of  the  Court  of  Sesioo. 
The  legal  doctrines  involved  in  this  decision  are  concisely  stated  by  Loni 
Wensleydale,  whose  opinion  is  subjoined. 

Lord  Wensleydade. — If  the  question  here  had  been  which  of  the  two  houses, 
the  one  at  Wigan  or  the  one  in  Scotland,  he  meant  to  make  his  domicile,  in  the 
first  instance,  imconnected  with  any  other  circumstance  in  the  case,  I  should  sar 
that  the  weight  of  evidence  seems  rather  to  be  in  favour  of  the  Scotch  residence 
over  the  English  residence.  But  that  is  not  the  true  point  to  be  decided  here. 
The  law  upon  the  subject  is  to  be  applied  to  the  facts,  which  I  apprehend  to  be 
clear,  and  to  be  weU  laid  down  in  the  case  to  which  I  have  referred  in  the  coarse 
of  the  aimmient  of  SomerviUe  v.  Lord  SomerviUe,  decided  by  Lord  Alranley. 
The  law  I  take  to  h%ve  clearly  established  three  propositions :  the  first  of  them 
is,  that  the  succession  to  personal  estate  is  to  be  regulated  by  the  law  of  the 
domicile.  The  second  rule  is,  that  although  a  man  may  have  two  domiciles  for  , 
other  purposes,  yet  he  can  have  but  one  domicUe  for  the  purpose  of  the  distri- 
bution of  nis  effects  in  a  case  of  testacy  or  intestacy ;  ana  that  the  burden  of 
proof  lies  upon  the  party  who  alleges  that  he  was  domiciled  in  a  particular 

Elace.  Whether  it  be  a  case  of  testacy  or  intestacy,  it  is  absolutely  neceaearT  tli^t 
e  should  be  able  to  do  so ;  for  a  man  can  have  only  one  domicile  for  this  yor- 
pose.  He  may  have  several  residences  and  several  domiciles  for  other  purDOflee, 
but  for  the  purpose  of  the  distribution  of  his  e£fects  he  can  only  have  one  domi- 
cile. There  may  be  a  difficulty  in  ascertaining  his  domicile.  The  question  ^ 
not  simply  where  he  most  frequently  lived,  but  you  must  determine  where  i^ 
domicile  was ;  and  according  to  the  domicile  the  e£fects  are  to  be  distributed- 
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But  in  this  case  it  is  perfectly  clear  that  another  propoation  (the  third  proposi- 
ion  kid  down  in  the  caae  to  which  I  have  referred)  must  be  considered,  and 
hat  propoeition  is,  that  ereiy  man  must  be  preBomed  to  be  domiciled  according 
jo  the  law  of  his  origin  and  in  the  place  of  his  origin— that  is,  the  place  of  \m 
malj  in  the  first  instance — although,  for  municipal  purposes,  he  may  require 
isocher  domicile,  unless  he  has  abandoned  his  former  domicile  animo  et  facto. 
b»\  the  burden  of  proof  in  tins  case  is  upon  the  appellant,  to  show  that  Mr 
tf^Cluie  had  ammo  et  facto  abandoned  his  former  domicile,  which  he  had  un- 
isesdonably  acquired  in  Wigan.  She  must  prove  both  of  these  circumstances — 
wt  only  that  he  had  intended  to  change  his  domicile,  but  that  he  had  actually 
dianged  his  domicile.  I  cannot  myself  conceive  a  case  in  which  it  could  happen 
diat  a  man  might  be  said  to  intend  to  have  abandoned  his  former  domicile,  un- 
m  he  had  quitted  the  place  where  he  resided,  and  ceased  to  reside  there.  If 
fee  {^11  kept  residence  in  that  place  with  the  intention  of  residing  there  inde- 
^tely  at  an  j  time  when  he  chose  to  reside  there,  I  cannot  conceive  that  in 
Ach  a  case  as  that  (though  I  do  not  deny  that  such  a  case  might  happen)  he 
xM  have  abandoned  his  former  domicile  and  acquired  a  new  domicile.  I  con- 
las  I  have  difficulty  in  conceiving  that  case,  although  my  noble  and  learnt 
bieod  on  the  Woolsack,  and  my  noble  and  learned  &iend  who  last  addressed 
your  Lordships,  conceived  that  there  might  be  such  a  case.  But  that  is  not  the 
jtismX  case,  because  here,  the  burden  of  proof  lying  upon  the  appellant  to  prove 
tbe  fact  of  the  change  of  domicile,  she  luks  failed  in  that  proof ;  she  has  not 
a»de  out  that  the  party  both  intended  to  quit  Wigan,  and  did  actually  abandon 
^  former  domicile.  I  consider  the  simple  fact  (without  going  into  the  other 
eircumstances  of  the  case)  of  his  retaining  his  house  at  Wigan,  connected  with 
tbe  keeping  of  an  establishment  of  servants  there,  is  a  proof  that  he  had  not 
tcrmlly  abandoned  the  domicile  which  he  unquestionably  had.  On  that  account, 
tbtTefore,  without  entering  into  the  other  circumstances  of  the  case,  although 
^h(3re  are  some  circumstances  rather  tending  to  show  that  he  meant  to  make  ms 
npdence  in  Scotland,  I  think  it  is  clear  ih&t  he  certainly  had  not  abandoned 
iiii  English  domicile,  and  therefore  was  not  capable  of  acquiring  a  domicile  for 
^  purpose  of  succession  in  Scotland ;  for  until  his  English  domicile  was  aban- 
doned both  in  intention  and  in  fact,  he  coidd  not  acquire  a  new  domicile  in 
Scotland.  Upon  this  ground  I  think  this  case  must  be  decided ;  and,  although 
tbe  Lords  of  Session  considered  this  a  case  of  some  difficulty,  I  must  own  that, 
IfMking  on  the  simple  fact  ib&t  has  to  be  established  and  made  out,  it  does  not 
appear  to  me  to  be  one  of  much  difficulty.  The  proof  which  lies  upon  the 
aapellant  has  not  been  made  out  to  my  satisfaction ;  and  I  think,  therefore, 
«»t  the  interlocutor  ought  to  be  affirmed. 

The  Rev.  James  Grant,  Appellant,  v.  Miss  Jase  Livingston,  Respondent. — 
(Maif  3,  1860.) 

^  proceedings  in  which  this  appeal  originated  were  of  a  somewhat  compli- 
cated character ;  but  the  facts,  as  collected  from  the  argimients^  were  as  fol- 
low:—In  1840,  a  proceeding  termed  a  libel  was  served  upon  the  late  Mr 
Li^ngston,  then  mmister  of  the  Presbytery  of  Hamilton-,  charging  him  with 
^be  ooamuasion  of  certain  ecclesiastical  offences ;  and  concluding  that  he  should 
^deposed  from  the  office  of  the  ministry.  The  Presbytery  of  Hamilton  pro- 
ooonced  a  judgment  finding  him  guilty  of  certain  charges^  but  did  not  award 
afiy  pOBislunent.  In  May  1841,  Mr  Livingston  presented  a  note  of  suspension 
yui  interdict  to  the  Court  of  Session  against  that  judgment,  praying  them  to 
uiteidict  the  respondents  therein  named  from  pronouncing  any  sentence  of  de- 
position affainst  him,  upon  the  ground  that  the  Presbytery  was  not  a  legally 
^tituted  church  court,  in  respect  of  the  presence  of  ministers  of  quoad  sacra 
lAneba  not  legal  members  of  the  Presbytery.  That  application  was  granted, 
^  Mr  Livingston  then  instituted  an  action  of  reduction  against  the  judgment 
'>J  the  Presbytery,  which  was  dismissed.   While  these  proceedings  were  pending, 

<ae  General  Assembly  pronounced  a  sentence,  deposing  Mr  Livingston  from  the 
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ministry.  Mr  LivingBton  obtained  an  interdict  against  this  sentence,  pfohibhr 
ing  its  being  carried  into  effect ;  whereupon  the  Presbytery  of  Hamilton  vA 
the  General  Assembly  instituted  an  action  for  the  reduction  of  the  two  into 
diets,  and  concluding  to  have  it  found  that  Mr  Livingston  was  lawfully  ud 
validly  deposed  from  the  office  of  minister.  The  Lord  Ordinary  decided  agaiost 
Mr  livingston,  which  was  af^rmed  by  the  Court  of  Session  upon  appeal.  Duriag 
all  this  period  Mr  Livingston  continued  to  act  as  minister,  bat  received  m 
stipend ;  and  the  result  was,  that  a  number  of  actions  of  multiplepoinding  wen 
instituted  by  the  heritors  for  the  purpose  of  having  declared  to  wham  the  staped 
belonged.  In  tiiis  position  the  question  arose  between  the  respondent,  itia 
Jane  Livingston,  as  representing  her  late  father,  and  the  Rev.  James  Grant,  u 
the  collector  of  the  Widows*  Fund,  as  to  who  was  entitled  to  the  unpaid  stipendi 
The  54th  Geo.  TIL,  c.  169,  s.  9,  enacted  that  where  any  vacant  stipend  shook 
arise,  it  should  be  applied  and  paid  to  the  g^eral  collector  of  the  vddows  <^ 
ministers  of  Scotland.  On  an  action  of  miStinlepoinding  being  brought  bj  i 
Mr  Lockhart,  praving  that  it  might  be  declarea  who  was  entitled  to  the  stipend 
during  the  time  the  proceedings  were  pending,  the  Court  of  Session  deddei  ii 
favour  of  the  respondent,  and  against  that  decision  the  present  appeal  va 
brought. 

At  the  conclusion  of  the  arguments, 

The  Lord  Chancellor,  Lord  Cranworth,  and  Lord  Wensletbai*  were  d 
opinion  that  the  judgment  of  the  Court  below  should  be  affirmed. 

Lord  Chelmsford  said  he  was  of  a  contrary  opinion,  but  he  should  not  ^ 
turb  their  Lordships'  judgment  by  giving  his  reasons  for  differing.  He  should 
however,  move  that  the  appeal  be  dismissed,  without  costs. 

Appeal  dismissed  without  costs  accordingly. 

SAME  V.  SAME. 

This  was  another  appeal  from  the  same  Court,  in  which  a  similar  point  arose. 
Their  Lordships  dismissed  the  appeal,  without  costs. 

Robert  Houston,  Appellant,  v.  The  Lord  Provost,  Magistrates,  and  Towy 
Council  of  Glasgow,  Respondents, — (lith  May  I860.) 

This  appeal  originated  in  an  action  raised  by  the  late  Robert  Houston,  formerly 
minister  c^  the  parish  of  GorbaLs,  against  the  respondents,  for  the  purpose  d 
having  it  declared  that  the  latter  were  bound  to  take  over  the  church,  chuith- 
yard,  etc.,  of  the  parish,  with  all  the  burdens  and  liabilities  thereto  attacheiL 
and  that  they  should  be  directed  to  pay  the  pursuer  the  sum  of  L.1324,  lOs.  od., 
as  arrears  of  stipend  due  to  him  as  minister  of  the  parish.  The  question  vaa, 
whether  the  property  came  within  the  Glasgow  Mumcipal  Extension  Act,  the  9th 
and  10th  Victoria,  cap.  289,  which  enacted  that  the  common  goods  and  propertr 
heritable  and  moveable,  and  means  and  revenues  and  income  of  every  descni>- 
tion  leviable  within  or  belonging  to  the  city  of  Glasgow,  to  the  barony  of  Gcr- 
bals,  to  the  burgh  of  Calton,  and  to  the  burgh  of  i^derston,  should  be  vested, 
subject  to  their  legal  liabilities,  in  the  respondents.  The  Court  below  decidtH 
that  the  property  in  question  did  not  come  within  the  meaning  of  the  Act. 

At  the  conclusion  of  the  arguments  on  behalf  of  the  appellants. 

Their  Ix)rdships,  without  calling  upon  the  other  side,  dismissed  the  appeal 
with  costs. 

Appeal  dismissed  accordingly. 
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Cttgliajr  CaaeB. 


Damages. — Breach  of  Promise, — ^The  existence  of  a  pre-existiug  promise  to 
manry  another  than  the  defendant  is  no  answer  to  an  action  for  breach  of 
promise.  Cockbum,  C.J. :  It  was  said  that  this  is  a  contract  uherrim&  fide, 
Tliere  is  no  donbt  that  there  are  many  things  which  it  is  desirable  that  a  man 
ihould  know  when  he  enters  into  such  a  contract,  and  which,  when  communi- 
cated, might  operate  on  his  mind  to  prevent  his  entering  into  the  engagement ; 
and  yet  the  non-disclosure  of  those  circumstances  would  not  remove  his  liability 
to  an  action.  The  only  instance  in  which  ignorance  of  the  party  contracting 
excaaes  performance  of  the  contract,  is  where  a  woman  has  been  unchaste. 
Inoontinenoe  goes  to  the  root  of  all  the  domestic  happiness  in  contemplation 
vhen  the  contract  is  made,  and  is  sufficient  to  absolve  from  its  performance. 
But  there  is  nothing  of  that  kind  disclosed  here.  The  plaintiff  is  only  said  to 
be  onder  a  previous  engagement  to  marry  another  man.  That  affords  no  im- 
pediment to  her  marriage  with  the  defendant.  It  casts  no  imputation  on  her 
rirtue,  and  does  not  therefore  come  within  the  principle  upon  which,  in  practice, 
misconduct  of  the  woman  is  allowed  to  be  an  answer. — (Beachey  v.  Brown.  8 
W.  R.  292.) 

AssiiuNCE. — Migrepresentation. — ^A  policy  of  insurance,  effected  by  A.  on  his 
ovn  life,  was  subject  to  a  condition  that  it  was  to  be  void  in  case  any  untrue 
statement  was  contained  in  any  document  deposited  with  the  insurance  company 
in  relation  to  the  insurance  by  the  assured.  Certain  documents  were  so  deposited 
with  the  company,  containing,  among  other  matters,  the  questions  following,  to 
which  the  assured  had  given  the  answers  following : — Q,  ^^  Whether  assured  had 
since  in&ncy  any  disease  requiring  confinement?" — A,  ^*  No."  Q.  ^^  How  often  had 
medical  attendance  been  required?" — A,  ^*  One  yearaco."  Q,  *^  For  what  disease?" 
—A,  ''A  disordered  stomacn."  Q.  *^ For  what  period  confined  to  bed  or  house?" 
—A,  *^  A  week."  Q,  ^^Name  and  address  of  medical  attendant  employed  on  oc- 
casion of  such  disease  ?  " — A,  *^  Dr  B."  In  fact,  the  assured  haa  had,  subse- 
qaently  to  the  disease  attended  by  Dr  B.,  another  and  a  dangerous  illness,  for 
which  three  other  medical  men  had  attended  him.  Held^  by  the  Ex.  C,  affirming 
judgment  of  the  Common  Pleas,  that  the  above  answers  were  untrue,  and  the 
poKcy  v<»d.  Pollock,  C.B. :  The  question  for  the  Court  is  simply  whether  or 
not  Uie  statements  of  the  assured  were  in  effect  untrue ;  and  we  are  aU  of 
opudon  that  the  answers  were  not  true.  It  is  said  that  the  answers  were  true 
aa  containing  part  of  the  truth,  as  in  cases  where  in  a  statement  of  the  age  of  a 
party  he  has  said  he  was  of  such  an  age,  when  in  reality  he  was  of  that  age  and 
something  more.  In  tlus  sense  the  answers  may  be  true,  but  something  more 
U  wanted  to  make  them  really  true." — (Cazenove  v.  British  Equitable  Assurance 
Compaxty,  8  W.  R.  243.) 

Succession. — Bonus  on  Shares, — B.  having  shares  in  a  company,  bequeathed 
them  to  C.  for  life,  and  died  between  the  time  of  the  declaration  of  a  bonus 
upon  them  and  the  time  appointed  for  its  payment.  This  bonus  was  held  not 
to  go  to  C,  but  to  form  part  of  the  testator's  general  estate.  It  was  left  un- 
'iecided  whether,  if  the  bonus  had  been  declared  after  B.'s  death,  it  would  have 
lasBed  to  C,  who  had  only  a  life-interest  in  the  shares. — (Loch  v.  Venables,  35 
I.  T.  Rep.  506.) 

Will. — Revocation. — Several  slieets  of  paper  constituting  a  connected,  but 
not  in  all  points  consistent,  disposal  of  property  were  found  together,  the  last 
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sheet  being  duly  executed, — Held— Th&t  the  presumption,  in  the  absenice  d 
proof,  will  be  that  they  all  formed  the  will  of  the  testator  at  the  time  of  the 
execution,  although  a  general  clause  revoking  ^'  all  former  wills  **  might  lead  to 
the  inference  that  testator  contemplated  at  the  time  to  leave  a  subimsting  viQ. 
In  the  same  case  it  was  also  held  that  the  annexation  by  a  piece  of  tape  of  a 
duly  executed  codidl  of  later  date  to  testamentary  papers,  duly  executed  but 
revoked,  does  not  of  itself  lead  to  the  inference  of  an  intention  to  revive,  and 
that  such  intention  can  only  be  shown  by  the  contents  of  the  oodidl  itself  — 
(Marsh  v.  Marsh,  35  L.  T.  Rep.  523.) 

Contract. — Damages. — B.  told  C.  that  Admiralty  contracts  were  out  for 
coals,  and  inquired  if  he  had  any  tonnage  to  o£fer.  In  consequence,  B.  char- 
tered a  ship  of  C,  which  was  not  ready  in  time  to  enable  B.  to  fulfil  hu 
Admiralty  contract.  B.  thereupon  arranged  with  another  vessel  to  take  hia 
coals  in  pursuance  of  the  contract,  and  the  jury  foimd  that  this  was  beet  for  the 
interests  of  all  concerned.  B.  was  held  to  be  entitled  to  recover,  as  damagea  for 
the  breach,  the  extra  expenses  incurred  by  so  forwarding  the  coals,— (JFVior  v. 
Wilson,  35  L.  T.  Rep.  549.) 

Partnership. — Bill  of  Exchange. — An  arrangement  was  made  between  the 
defendants,  merchants  in  London,  and  Y.  and  Co.,  merchants  in  Buenoe  Ayrea, 
that  y.  and  Co.  should  draw  upon  the  defendants,  and  sell  these  drafts,  and, 
when  an  opportunity  offered,  purchase  others,  to  be  remitted  to  the  plamti& 
for  the  purpose  of  covering  their  acceptances.  The  profits  on  these  transactions 
were  expected  to  arise  from  the  difference  in  the  rates  of  exchange,  and  it  was 
agreed  that  they,  or  the  losses,  if  any,  should  be  divided  equally  between  the 
two  firms.  Bills  were  accordinjgly  drawn  by  V.  and  Co.  upon  the  defendaota. 
and  sold  to  the  plaintiffs,  who  were  informed  of  the  authority  given  bv  the 
defendants  to  V.  and  Co.  to  draw  the  biUs.  These  bills  were  signed  by  V.  and 
Co.  in  their  own  names.  Held,  in  an  action  agahist  the  defendants,  as  drawera 
of  the  bills,  that,  though  there  was  a  partnership  between  Y.  and  Co.  and  the 
defendants,  they  were  not  liable,  Y.  and  Co.  having  no  authority  to  bind  than 
by  their  signature  in  their  own  names ;  that  the  d^endants  were  not  liahie  for 
the  amount  of  the  bills  in  an  action  for  money  had  and  received  as  upon  a  failore 
of  consideration ;  and,  that  the  defendants  were  not  liable  for  not  accepting 
the  biUs,  as  they  had  not,  under  the  above  circumstances,  contracted  to  do  so. 
Cockburn,  C.J. :  Without  trenching  on  the  doctrine  that  a  partnership  would 
be  constituted  under  these  circums^ces,  or  upon  the  doctrine  l^t  a  donnant 
partner  is  liable,  as  drawer,  upon  bills  drawn  in  the  name  of  the  firm  iot  part- 
nership purposes,  I  base  my  judgment  on  this,  that  there  was  here  no  antbonty, 
express  or  implied,  given  to  Y.  and  Co.,  to  bind  the  defendants  by  their  signa- 
ture to  bills  ik  exchange.  In  the  ordinary  case  of  mercantile  partnerships  there 
is  no  need  of  any  express  authority,  because  it  is  implied  by  the  law,  being  an 
ordinary  incident  of  such  a  partner^p.  Here,  however,  there  is  no  expresa 
authority,  the  arrangement  being,  on  the  contrary,  that  Y.  and  Co,  were  to 
draw  on  the  defendants,  obviously  on  their  own  account  and  not  as  agents  o£ 
the  alleged  partnership ;  neither  is  there  any  implied  authority,  or  any  authority 
conferr^  by  operation  of  law.  The  existence  oi  the  partnership  was  unknown : 
the  purposes  of  it  were  unknown  ;  and  there  was,  therefore,  nothing  to  which 
the  principle  of  law  could  attach  that,  where  a  partnership  is  held  out  as  exist- 
ing for  a  particular  purpose  to  which  the  drawing  of  bills  by  the  partners  would 
be  incidental,  all  the  members,  whether  dormant  or  not,  would  oe  liable  upon 
bills  so  drawn.— (A7cAo&on  v.  Rickells,  8  W.  R.  211.) 

Partnership. — Contributory, — The  Court  of  Appeal  has  reversed  the  declaim 
of  Kinderslev,  \.'Q.,  reported  1  L.  T.  Rep.  N.  S.  202,  where  it  appeared  that 
the  widow  of  a  shareholder  became  his  administratrix,  and  as  such  sold  some 
of  the  shares  to  i)urcha8erB,  and  caused  the  remainder  to  be  transferred  to  her 
own  name,  but  without  a  formal  compliance  with  the  deed  of  settlement  of  the 
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comMny,  and  without  henelf  executing  the  deed.  She  paid  a  call  and  received 
diTidends.  She  married,  and  on  marriage  assigned  the  shares  upon  trust 
far  her  separate  use  for  life,  with  remainder  to  the  children  of  her  first  hus- 
band. The  trustees  repudiated  the  trusts,  never  acted,  and  no  other  trustees 
were  appointed.  The  ccxnpauyhad  no  notice  of  the  marriage.  Afterwards, 
using  her  second  husband^s  name,  she  gave  a  written  order  for  nayment  of 
Jividends  to  Ids  account  with  his  bankers,  and  he  received  the  dividends  under 
tlut  order  until  ^e  bank  stopped  payment.  The  shares,  however,  remained 
b  the  wife's  name.  On  the  company  being  wound  up,  the  names  of  husband 
and  wife  were  placed  on  the  list  of  contributories.  The  V.-G.  held  that  the 
husband  was  not  liable,  and  directed  the  insertion  of  the  wife's  name  ^^in 
respect  of  her  separate  estate."  But  the  Court  of  Appeal  now  held  both  hus- 
hwd  and  wife  to  be  liable,  and  the  above  restrictive  words  to  be  taken  out  of 
the  otdety  for  that  the  Joint-Stock  Companies  Acts  have  in  no  way  altered  the 
common  law  liability  of  a  husband  for  tne  obligations  of  his  wife  previously  to 
the  coverture.— (£r  parte  Luard^  36  L.  T.  Rep.  8.) 

Settlement. — Power  of  Advancement — In  Lloyd  v.  Cocker,  36  L.  T.  Rep.  9, 
a  power  in  a  settlement  to  raise  mone^  for  the  placing  out  of  children  in  a 
profeasion,  business,  etc.,  ^^or  for  their  advancement  in  life,''  was  held  to 
authorize  in  the  case  of  daughters  the  raising  of  a  marriage  portion.  The  M.R. 
said : — This  ia  a  very  ill-drawn  instrument.  I  am  unable  to  understand  what  is 
meant  by  ^^  advancement,"  unless  the  word  can  be  extended  to  a  daughter's 
marriage ;  she  can  be  put  to  no  profession  or  business,  and  there  is  no  other  way 
m  whidi  she  can  become  entitled  to  thi^  fund.  It  is  clear,  from  the  context, 
that  by  introducing  the  words  **  advancement  in  life,"  there  is  something  meant 
additional  ^^  to  trade  or  business,"  and  that  these  words  are  used  disjunctively. 
I  will,  therefore,  answer  this  question  by  saying  that  the  father  has  the  power 
to  advance  this  money. 

Will. — Construction, — In  Ashton  v.  Horsfield,  the  testator,  without  expressly 
giring  his  personal  estate  or  the  interest  thereof  to  any  one,  directed  his  trustees 
'*  to  retain  what  portion  of  the  capital  they  thought  fit  to  carry  on  his  cotton 
manufactory,  and  pay  the  profits  and  surplus  income  "  thereof  annually  to  his 
slaughters.  This  was  held  by  the  House  of  Lords  (afi&rming  Lord  Chancellor's 
decree)  to  be  an  implied  absolute  gift  of  the  capital  and  income  not  so  applied 
to  the  carrying  on  of  the  business.  It  was  also  held  that,  under  a  gift  over  of 
"all  my  rc»d  and  personal  estate  situate  in  W.  and  H.,"  might  be  included  the 
capital  ^nployed  in  the  business  which  was  carried  on  at  those  places. 

Arbitration. — Costs. — An  action  commenced,  and  all  disputes  and  differ- 
ences between  the  parties  arising  out  of  the  same  subject-matter,  were  referred 
to  arbitration,  the  costs  of  and  incident  to  the  reference  and  award,  including  the 
costs  of  the  action,  to  abide  the  event  of  the  arbitration.  The  umpire  awuded 
some  matters  in  dispute  in  favour  of  one,  and  others  in  favour  of  the  other. 
The  costs  were  held  not  to  be  distributable,  for,  as  neither  party  had  succeeded, 
tiiere  had  been  no  general  event  of  the  award  in  favour  of  either  entitling  him 
to  costs.  But  Gockbum,  C.  J.,  intimated  that  if  matters,  substantively  separate 
and  distinct,  are  referred,  with  costs,  to  abide  the  event,  and  some  of  these 
distinct  matters  are  found  for  one  and  others  for  the  other,  the  costs  would  be 
distributable.— (Afar«ck?fc  v.  Webber,  86  L.  T.  Rep.  54.) 

Ceajoty. ^SuperstUums  Use.— In  Re  MicheVs  Trust,  36  L.  T.  Rep.  46,  a 
beauest  of  L.10  per  annum  to  the  wardens  of  a  Jewish  congregation  in  Little 
Poland,  to  be  paid  by  them  to  three  qualified  persons  chosen  by  them  to  leam 
in  their  college  daily,  for  ever ;  and  on  every  anniversary  of  his  (testator's) 
death,  to  say  the  prayer  called  Cawdish,  was  held  not  to  be  a  superstitious  use, 
^  by  the  retrospective  operation  of  stat.  9  and  10  Vict.,  c.  59,  to  be  a  good 
charitable  bequest. 
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Legacy. — Set-off. — B.  directed  that  his  debts  should  be  paid  out  of  his  retl 
estate.  He  bequeathed  all  his  personal  estate  to  C,  free  from  his  debts.  The 
tenants  of  the  real  estate  owed  to  B.  at  the  time  of  his  death  yarious  baJanccs 
made  up  of  demands  they  had  against  B.  in  his  lifetime  for  goods  sold,  etG.,« 
deductions  from  their  rents.  It  was  held  that  C.  was  entitled  only  to  tk 
balances,  and  not  to  total  amount  of  rents.  Wood,  V.-C,  said  that  when  the 
testator  gave  his  personal  estate  free  from  debts,  he  meant  such  estate  as  Im 
executors  could  have  got  in  by  ordinary  proceedings.  Although,  as  had  beeo 
ingeniously  suggested,  the  executors  might  have-  forborne  to  set  off  the  cron 
demand  for  rent  in  an  action  against  them  by  the  tenant  for  the  goods  sappHed 
to  the  testator,  that  would  not  have  been  the  ordinary  course,  and  the  posl- 
bility  of  its  being  taken  could  not  be  allowed  to  affect  me  rights  of  the  parties. 
The  course  of  dealing  of  the  testator  appeared  to  have  been  to  set  o£f  the 
demands,  but  his  Honour  preferred  to  rest  the  case  on  the  general  principle 
which  he  had  stated,  and  must  hold  that  the  difference  only  between  the 
demands  was  that  which  passed  by  the  bequest.  —  (Ekins  t.  Morru. 
8  W.  R.  301.) 

Inspection  of  a  Mine. — ^Where  the  owner  of  a  mine  made  out  a  prima  faclf 
case  that  the  owner  of  an  adjoining  mine  was  encroaching  on  him,  although 
contradicted  by  the  other,  the  Court  mnted  an  inspection  of  such  adjoining 
mine,  for  the  purpose  of  ascertaining  if  the  fact  was  so.  Cases  cited :  Attor^- 
General  y.  Chambers^  12  Beav.  159  ;  Lonsdale  v.  Curven,  3  Bligh,  163 ;  Walker 
V.  Fletcher,  8  Bligh,  172,  n.;  Parrott  v.  Palmer,  3  M.  and  K.  632;  East  India 
Company  y.  Kynaston^  3  Bligh,  153  ;  and  3  Swan,  248. — [Bennit  y.  WhUehoHse. 
8  W.  R.  251.) 

Mortmain.— The  B.  ironworks  were  established  by  a  company,  and  the  de«l 
yesting  the  property  in  the  trustees  empowered  the  directors  to  purchase  or 
lease  other  lands  for  the  benefit  of  the  company,  and  sell  lands  not  for  the  tune 
being  considered  necessary  for  carrying  on  the  busineaa  of  the  company.  Laive 
purchases  of  land  were  made,  and  an  annual  rental  receiyed  from  them ;  a  profit 
was  also  derived  from  a  brewery  and  farm  worked  by  the  company.  It  was 
held  that  a  bequest  of  shares  in  the  company  to  a  charity  was  yoid,  as  being  in 
mortmain,  the  principal  object  of  the  company  being  to  deal  in  land. — {Morris 
y.  Glunn,  36  L.  T.  Rep.  73.) 

Legacy. — Construction, — B.  bequeathed  to  his  foreman  C.  the  goodwill  of  hu 
business  in  D.,  *'  and  also  the  plant  and  L.IOOO  sterling  for  his  use  and  benefit** 
B.  had  been  a  wholesale  clothier  in  London,  and  at  the  time  of  his  death  pos- 
sessed stock-in-trade  of  clothes,  etc.,  and  household  furniture.  The  word 
^*  plant *'  was  held  not  to  embrace  such  materials. — (Blake  y.  SkaWf  36  L.  T. 
Rep.  84.) 

CoNTRiBUTORT. — Acceptance  of  Shares, — B.,  a  member  of  a  firm,  applied  on 
behalf  of  his  firm  for  shares  in  a  company,  expressing  at  the  same  time  a  hope 
that  they  should  receive  the  orders  of  the  company  for  their  manufactures.  To 
this  the  manager  of  the  company  replied  that  B.  might  send  in  his  application 
for  ^ares,  *^  subject  to  your  supplying  the  various  materials  which  may  be 
required  for  our  purposes."  Soon  after,  B.  sent  the  form  of  application  for  100 
shares,  with  a  memorandum  at  the  foot  of  it,  of  the  above  condition.  A  minute 
was  afterwards  recorded  by  the  board,  that,  if  quidity  and  price  were  approved. 
B.'s  firm  should  be  "  dealt  with  by  the  board."  B.  wrote,  objecting  to  this  as 
vague ;  and  although  the  board  entered  B.'s  name  on  the  register  of  share- 
holders, they  never  called  upon  him  to  sign  the  articles  of  association,  or  to  pay 
a  deposit.  This  was  held  by  the  Court  of  Appeal  to  be  only  a  conditional 
acceptance  of  shares,  and  that  B.  was  not  a  contributory. — {Wood's  caft*. 
.^6  L.  T.  Rep.  68.) 
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Debtor  axp  CsEDnoti.— Discharge  of  Executor's  Deht-^B,  owed  C.  L.4600. 
C.  appointed  B.  her  executor,  and  bj  a  codicil  declared  the  appointment  should 
Dot  have  the  e£Fect  of  cancellmg  the  debt.  In  1854  G.  executed  another  codicil, 
bj  which  she  appointed  another  person  executor  in  the  room  of  B.,  but  con- 
firmed the  rest  of  the  will.  By  a  subsequent  codicil  she  reappointed  B.  sole 
executor.  In  1856  she  wrote  to  B.  thus :  ''*'  You  must  know  when  I  cave  you 
the  money,  I  never  could  intend  it  as  a  loan,  but  as  an  absolute  gift,  and  I 
liope  you  will  live  many  years  to  enjoy  it."  The  defendant  also  relied  upon  con- 
Teniation.  Held  that  the  letter  did  not  amount  to  a  discharge  of  the  debt.  The 
following  cases  were  cited :  Richards  v.  Syms,  2  Eg.  Ca.  Ab.  617 ;  Eden  v. 
Smfth,  6  Ves.  341 ;  Reeves  v.  Brymer,  6  Vee.  616 ;  Flower  v.  Marten,  2  My. 
andCr.  469;  Aston  v.  Pye,  5  Ves.  350  n.;  Gilbert  v.  WethereU,  2  Sim  and 
Slu.  264 ;  Cross  v.  Spriga,6  Hare,  652 ;  Peace  ▼.  Hains,  11  Hare,  151 ;  Major 
V.  Major^  1  Drew,  165.  Wood,  V.-C,  in  commenting  on  the  authorities,  said  : 
In  Aston  y,  Pye  it  seems  to  have  been  held  that  a  document  stating  that  it  was 
oever  intended  to  enforce  payment,  unless  the  creditor  was  in  distress,  could  be 
acted  upon  as  a  discharge.  If  so,  that  was  certainly  quite  at  variance  with 
Reeves  v.  Brymer,  which  was  commented  upon  by  V.-C.  Wigram  in  Cross  v. 
^prigg^  and  relied  upon  as  an  important  case.  Sir  William  Grant,  in  Reeves  y. 
Brymer,  after  stating  the  evidence  of  the  party  sought  to  be  discharged,  said 
that  he  regretted  to  he  obliged  to  hold  that  tne  debt  was  not  discharged,  and  went 
on :  '^  It  is  said  there  is  evidence  of  a  release  from  what  passed  between  them,  etc. 
AD  that  is  nothing  more  than  a  declaration  by  the  testator  that  he  would  never 
soe  for  this  money,  which  certainly  is  not  sufficient  to  operate  as  a  release." 
That  is  the  point  frequently  refened  to  afterwards,  viz.,  that  declarations  by 
persons  that  they  never  intend  to  sue  for  the  money,  will  not  operate  as  a 
release,  the  question  being,  in  Aston  v.  Pye,  and  also  in  Gilbert  v.  Wetherell,  as 
to  how  far  any  positive  declarations  which  a  creditor  has  actually  made,  as 
distinct  from  intention,  may  or  may  not  amount  to  a  discharge  at  law.  Then, 
*s  to  how  far  any  positive  declaration  by  the  creditor  might  amount  to  a  dis- 
charge at  law,  he  agreed  that  it  would  be  excessively  dangerous  to  allow  the 
debtor  to  discharge  lumself  upon  a  mere  parole  declaration  by  the  creditor.  But 
the  defendant  rehed  upon  the  letter  of  January  1855,  by  the  testatrix.  The 
letter  of  January  1866  was  written  on  the  spur  of  the  moment,  after  a  con- 
rersation,  in  which  some  one  had  been  said  to  have  been  busv  with  her  affairs. 
Ue  did  not  suggest  a  single  suspicion  of  impropriety  against  the  defendant;  but 
the  letter  was  in  truth  a  misrepresentation  of  the  actual  transaction.  Whenever 
her  legal  adviser  was  with  her  she  represented  the  matter  as  a  loan.  Nor  was 
there  any  indication  of  an  intention  to  release  the  debt,  but  a  misstatement  of 
its  original  inception. — {Knapp  v.  Bumaby,  8  W.  R.  306.) 

iKDicncEMT. — New  Trial — ^The  doctrine  of  Jinality  u^pon  a  verdict  of  acquittal 
in  s  criminal  proceeding  received  another  illustration  in  the  recent  case  of  Reg, 
T.  Johnson,  1  Lt,  T.  Rep.  N.S.  513,  which  was  an  indictment  for  obstructing  a 
highway.  The  record  of  the  indictment  being  in  the  Q.B.,  and  the  defendant 
baring  been  acquitted  at  the  trial,  a  rule  nisi  was  obtained  by  the  prosecutors 
for  a  new  trial,  upon  the  ground  of  the  verdict  being  against  evidence.  Upon 
cause  being  shown,  the  Court  discharged  the  rule.  Wightman,  J.,  thus  lays 
down  the  proper  doctrine  upon  the  subject.  He  says ;  "  At  the  trial  there  was 
conflicting  evidence,  and  the  jury  have  found  a  verdict  of  acquittal  contranr  to 
vhat  we  may  think  right.  The  question  is,  ought  we  now  on  that  groxma  to 
grant  a  new  trial  V  It  is  said  ih&t  this  proceeding,  though  in  form  a  criminal 
one,  is  really  instituted  to  try  a  civil  right.  But  is  that  so?  It  does  not  bind 
the  light ;  and,  besides,  the  defendant,  on  conviction,  is  liable  to  be  treated  as  a 
^^riminal,  and  to  be  subjected  to  fine  and  imprisonment.  On  the  whole,  I  think 
it  better  to  abide  by  the  rule,  where  so  mucn  of  the  criminal  law  is  incidental 
to  the  case,  not  to  grant  a  new  trial  on  the  ground  that  the  verdict  is  against 
^  evidence,  after  the  defendant  has  Wen  acquitted.'' 

VOL.  IV. — ^HO.  XLII.    JINE  I860.  T  T 
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Executor. — Probate. — ^An  executor  is  appointed  in  a  duly  execated  will,  and 
the  testator,  having  expressed  his  intention  of  so  doing,  obliterates  the  original 
name  and  substitutes  another  without  re-execution;  the  Court  of  Probate 
directed  the  original  name  to  be  restored  in  the  probate,  on  evidence  <iUunde  of 
what  it  was.— (iJe  Harris,  2  L.  T.  Rep.  N.S.  118.) 

Real  and  Personal. — Railway  Debenture. — ^The  debenture  bond  of  a  railwij 
company  in  the  form  prescribed  by  the  Companies  Clauses  Act  (see  Taylor  s 
Consolidation  Acts,  3d  edit.)  is  a  valid  mortgage,  not  only  of  the  interest  of  the 
company  in  their  works  and  rails,  but  of  the  land  of  the  company. — (Legg  r. 
Mathieson,  36  L.  T.  Rep.  112.) 

Contract. — Misrepresentation  by  Third  Party. — B.,  representing  that  he  was 
entitled  to  a  lease  of  certain  houses  from  the  landlord  at  a  peppercorn  rent, 
applied  to  D.  to  lend  him  L.300  on  them,  which  he  agreed  to  do,  provided  an 
assurance  could  be  obtained  from  the  landlord  that  he  would  grant  the  lease  at 
that  nominal  rent.  The  owner  wrote,  saying  that  he  would,  and  on  January  19, 
1857,  he  executed  a  lease  to  B.  accordingly.  On  May  2,  in  the  same  year,  D. 
advanced  the  L.300  to  B.,  receiving  from  him  a  deed  purporting  to  be  a  mort- 
gage of  the  underlease.  B.  afterwards  became  insolvent,  and  then  it  wag 
di^vered  that  the  landlord  had,  in  1856,  granted  to  him  a  lease  for  ninety-nine 
years,  which  included  these  leaseholds.  The  Court  of  Appeal  held  the  landlord 
liable  to  make  good  the  loss  occasioned  by  his  misrepresentation.  Lord  Chancellor 
(the  Lords  Justices  concurring)  :  The  defence  set  up  in  this  suit  is,  that  there 
was  a  remedy  at  law,  and  that  that  is  the  only  remedy  competent  to  the  plain- 
tiff. Now,  that  there  was  a  remedy  at  law,  I  think  is  quite  clear.  Here  was 
a  misrepresentation  made  by  the  defendant  of  a  fact  which  ought  to  have  been 
within  his  knowledge ;  it  was  made  with  the  intention  to  be  acted  upon  ;  it  was 
acted  upon,  and  thereby  a  loss  accrued  to  the  plaintiff,  and  there  is  no  doubt 
in  my  opinion  that  an  action  would  lie,  and  it  would  be  for  a  jury  to  assess  the 
damages.  I  am  of  opinion  that  this  belongs  to  a  class  of  cases  where  courts  of 
law  and  courts  of  equity  have  a  common  jurisdiction,  and  where  the  procedure 
of  courts  of  law  and  courts  of  equity  is  adapted  to  doing  justice  in  these  cases. 
I  am  of  opinion  that  this  is  a  case  in  which  a  court  of  equity  has  jurisdiction  as 
well  as  a  court  of  law,  and  that  it  is  a  much  fitter  case  for  a  court  of  equity 
than  for  a  court  of  law ;  because  a  court  of  law  could  only  have  left  it  to  a  jury 
to  assess  the  damages ;  whereas  here,  by  the  superior  powers  of  the  court  of 
equity,  justice  can  be  done  between  the  parties  in  the  most  minute  detaik 
Here  there  has  been  a  misrepresentation  in  the  transaction  of  letting  the  land ; 
and  I  am  of  opinion  that  this  is  a  case  in  which,  if  there  had  been  moral  fraud, 
it  would  hardly  have  been  doubted  that  a  court  of  equity  would  have  lurisdic- 
tion  to  inquire  into  it,  and  to  have  called  upon  the  defendant  to  have  disdoeed 
all  that  he  knew,  and  have  given  relief  from  the  consequences  of  the  fraud ;  and 
although  there  may  not  be  moral  fraud  here,  yet  I  think  that  the  party  who 
has  been  injured  has  a  right  to  relief. — (^Slim  v.  Croucher,  8  W.  R.  233.) 

Railway. — Compensation. — ^Where  a  railway  company  gave  notice  to  take 
part  of  a  garden  and  orchard  attached  to  a  dwelling-house,  the  effect  of  which 
would  be  to  cut  off  the  communication  between  the  house  and  the  stables,  the 
company  was  held  to  be  bound  to  take  the  entire  premises.— (iiiMi^  v.  The 
Wycombe  Railway  Company,  36  L.  T.  Rep.  107.) 

Will. — Construction. — B.,  after  bequeathing  "  all  his  stock  and  money  in  the 
funds,"  together  with  his  residuary  personal  estate,  to  trustees  to  pay  debts, 
directed  that  they  should  convert  into  cash  all  his  retiiuary  estate  and  effects, 
*'  except  the  freehold,  copyhold,  leaseholds,  and  stocks."  He  possessed  two  sums 
of  long  annuities.  They  were  held  to  be  within  the  exception,  and  not  to  be 
converted  into  cash.  Wood,  V.-C,  said  that  on  principle  he  was  of  opinion  that 
the  long  annuities  were  excepted  from  the  direction  to  convert.  The  words 
** stock  and  money  in  the  funds"  would,  in  their  primary  meaning,  pass  long 
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unuitieB.  In  Bythewood  and  Jannan^s  Conyeyancing,  70!.  ii.,  pp.  453,  457, 
there  was  an  enumeration  of  the  various  British  funds.  In  the  exception,  the 
testator  made  no  distinction  between  ^^  stocks"  and  ^^  money  in  the  funds, '^  and 
he  clearly  intended  the  same  thing  which  he  had  before  described  by  those 
▼ords,  which  were  amply  sufficient  to  pass  the  property  in  question.  Looking 
at  what  was  excepted,  the  testator  meant  to  except  everythmg  of  a  perishable 
or  terminable  character  which  was  to  be  excepted  from  the  dir^^on  to  convert 
and  left  unsold.  Then  the  subsequent  words,  ^^  rents,  dividends,  etc.,"  were 
quite  sufficient  to  include  the  annual  proceeds  of  long  annuities.— (Gran/  v. 
Mutset,  8  W.  R.  330). 

MARrmiE. — Ranking. — It  was  held  in  the  ^^  Hendrica  Gazina,"  2  L.  T.  Rep. 
N.S.  139,  that  the  master  and  seamen  are  entitled  to  be  paid  their  wages  in 
priority  to  a  bottomry  bondholder,  who  takes  his  security  subject  to  the  ancient 
and  hitherto  unbroken  rule  of  the  Court  of  Admiralty,  which  makes  the  claim 
for  wages  the  first  charge  upon  the  ship^s  freight. 

Contract, — A  contract  or  ship's  articles  signed  by  seamen  when  origi- 

oaDy  undertaking  the  voyage,  must  regulate  the  payments  to  be  made  to 
them  on  its  termination ;  and  a  claim  for  increased  wages  was  disallowed  in  the 
*' Prince  Edward."— {2  L.  T.  Rep.  N.S.  139.) 

Contract. — Approval — The  proper  construction  of  an  agreement  to  make  a 
machine  *'*'  for  cutting  glue  pieces  according  to  drawing,  strong  and  sound  work- 
manship, to  the  approval  of  B.,"  is,  that  the  approval  of  B.  is  to  be  as  to  the 
sticngta  and  workmanship  of  the  machine,  not  as  to  its  efficiency  for  cutting 
ghie  jfleces.— (2?ii%  v.  Lordan,  2  L.  T.  Rep.  N.S.  154.) 

PBACncE. — Costs  of  Counsel — The  Court  of  Appeal  in  Chancery  allowed 
the  ooBts  of  three  counsel  as  between  party  and  party,  in  a  case  where  there  had 
been  an  appeal,  and  the  quantitv  of  matter  put  before  them  on  app^  was 
doable  that  which  had  engaged  the  two  counsel  in  the  court  below. — (Pearcc 
T.  Lindsay,  2  L.  T.  Rep.  N.S.  169.) 

Trust. — Investment — ^This  was  an  application  under  Lord  St  Leonards'  Act 
for  the  "opimon,  direction,  and  advice"  of  the  Court,  with  reference  to  the  in- 
Testment  of  trust  funds.  The  testatrix  had  directed  the  proceeds  of  her  estate 
to  be  invested  by  her  trustees  in  ^*  the  public  stocks  and  funds,  or  upon  Grovem- 
ment  or  other  approved  securities."  It  was  held  that  they  could  not  invest  in 
East  India  stock  or  railway  debentures,  but  that  they  might  do  so  in  freehold 
estates  in  England  or  Wales.  Wood,  V.-C,  said  th&t  prima  facie  the  words  of 
the  will  would  include  any  such  ordinary  security  (not  merely  the  Three  per 
Cents.)  as  this  Court  would  sanction.  He  did  not  go  beyond  mortgages  in  the 
case  of  marriage  settlements,  and  he  never  authorized  investments  upon  railways 
or  any  such  securities,  unless  most  strongly  pressed  to  do  so  by  the  parties.  If 
acting  himself  as  trustee,  which  was  wnat  it  came  to  in  effect,  he  should  only 
aUow  real  securities.  He  had  no  objection  to  answer  that  the  petitioners  were 
at  Hberty  to  invest  the  trust  f xmds  on  sufficient  security  of  freehold  estates  in 
England  or  Wales.  He  should  not  answer  the  other  part  of  tlie  question,  but 
amply  pass  it  by.  The  costs  of  the  petitioners  might  be  taken  out  of  the 
e6tate.--(Re  Simpson's  Trust,  8  W.  R.  388.) 

Pbobate. — Evidence, — A  testator  wrote  on  a  sealed  envelop,  "  I  confirm  the 
contents  written  in  the  enclosed  document  in  the  presence  ov'  etc.  This  was 
signed  by  her,  and  attested  by  two  witnesses.  On  her  death,  it  was  found  sealed 
on  her  table,  siddreased  to  B.,  her  nephew.  On  being  opened,  it  was  found  to  con- 
tain a  testamentary  disposition  in  tne  form  of  a  letter  addressed  to  her  nephew. 
The  Court  admitted  parole  evidence  of  the  identity  of  this  enclosure  with  the 
docoment  referred  to  by  the  executed  memorandimi,  and  granted  probate  of  the 
enrebp  and  contents.— (Re  Almosnino,  2  L.  T.  Rep.  N.S.  191.) 
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Maritime. — Freight, — An  assigiunent  to  a  third  party  of  freight,  or  a  fixed 
sum  out  of  freight,  passes,  as  between  part  owners,  only  net  freight.  Bot  & 
mortgagee  not  in  possession  when  the  freight  was  received,  has  afterwards  no 
locus  standi  to  insist  on  such  a  construction. — (The  Edmondj  2  L.  T.  Rep.  K.S. 
192.) 

CoNSTRUcnoN  OF  A  CojJTRACT. — Warranty. — B.  sold  to  C.  a  cargo  of  wheat, 
which  G.  could  not  examine,  but  the  contract  note  set  forth  that  ^^  the  cargo  a 
accepted  on  the  report  and  samples  of  Messrs  S.  and  Go.**  This  was  h^  to 
amount  to  a  warranty  that  the  bulk  of  the  cargo  was  equal  to  the  report  d 
Messrs  S.  and  Go.,  and  the  samples  taken  by  them,  and  not  a  mere  warranty 
that  the  report  was  a  report  by  them,  and  that  the  samples  were  taken  by  them. 
Argument  m  demurrer : — The  plaintiff^s  points  on  the  argument  of  the  demoirer 
wiU  be,  first,  that  the  language  of  the  contract  in  itself  amounts  to  a  warranty 
by  the  defendants  that  the  cargo  was  equal  to  the  report  and  the  samples; 
secondly,  that  even  supposing  that  such  is  not  the  proper  construction  of  the 
contract  taken  by  itself,  yet  when  the  state  of  things  existing  at  the  time  of  the 
contract  as  disclosed  on  the  declaration  is  looked  at,  it  is  apparent  that  such  is 
the  true  construction.  The  defendants'  points  will  be,  that  the  words  in  the  agree- 
ment, ^*  the  above  carco  is  accepted  on  tne  report  and  samples  of  Messrs  Soott  and 
Co.  of  Queenstown,"  do  not  amount  to  a  warranty  that  the  bulk  was  equal  to  the 
samples,  or  that  the  report  was  correct ;  but  merely  to  a  warranty  that  the  report 
was  the  report  of  Scott  and  Go.,  and  that  the  samples  had  been  taken  from  the 
cargo  by  them.  Erie,  G.  J. :  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  on  this  demurrer.  We  must  construe  the  contract  according  to  the  in- 
tention of  the  parties.  Here  was  a  contract  for  the  sale  of  a  cargo  of  wheat ;  and 
the  words  of  the  contract  were,  that  the  plaintiffs  "  accepted  tie  cargo  on  the  re- 
port and  samples  of  Messrs  Scott  and  Go."  This  must  mean  that  the  wheat 
was  accepted  on  the  supposition  that  the  wheat  was  equal  to  the  sample  and  the 
report ;  not  that  the  warranty  was  simply  that  the  report  and  samples  had  been 
made  and  taken  by  Messrs  Scott  and  Cfo. — {Rftssell  v.  Necolopulo.  8  W.  R.  415.) 

Mercantile  Law  Amendment  Act. — Sect.  5  of  this  Act  enacts,  that  a  surety 
for  the  debt  of  another,  if  he  pay  such  debt,  shall  be  entitled  to  have  assigned 
to  him  "  every  judgment,  specialty,  or  other  security  which  shall  be  held  by  the 
creditor  in  respect  of  such  debt,  whether  such  judgment,  etc.,  shall  or  shall  not 
be  deemed  at  law  to  have  been  satisfied  by  the  payment  of  the  debt,  etc.,  and 
such  surety  shall  be  entitled  to  stand  in  the  place  of  the  creditors,  with  all  the 
same  remedies  for  the  recovery  of  the  money  thereby  secured.  It  was,  however, 
held  in  Phillips  v.  Dickson,  2  L.  T.  Rep.  N.S.  185,  that  under  this  section  the 
court  cannot,  upon  motion  by  a  surety  who  had  paid  the  debt  of  his  principal, 
order  the  assignment  of  a  security  held  by  such  principal.  The  right  course  of 
proceeding  was  not  stated. 

Evidence. — Documentary. — In  an  action  of  ejectment,  the  principal  fact  in 
dispute  was,  whether  plaintiff  had  been  born  before  or  after  the  marriage  of  his 
parents.  His  mother  was  called  as  a  witness,  and,  on  cross-examination,  stated 
that  she  had  never  been  before  the  magistrates  in  the  matter,  and  had  never 
afiUiated  the  child.  The  defendant  tendered,  in  contradiction  of  her,  an  affilia- 
tion order,  signed  by  two  magistrates,  made  on  her  oath,  adjudging  the  child  to 
be  chargeable  as  a  bastard.  This  document  was  held  to  be  admissible  for  that 
purpose.  Wilde,  B. :  *^  I  think  that  the  document  was  evidence  to  show  that 
on  the  day  named  a  person  of  the  name  therein  set  out  did  appear  before  the 
justices  and  affiliate  a  child.  Of  course  the  jury  must  be  satisfied  from  other 
evidence  of  the  identity  of  that  party  with  the  witness/^ — ( Wataw  v.  Unit, 
2  L.  T.  Rep.  N.S.  223.) 

Trust. — Liability. — ^Defendant  gave  plaintiff  a  promissory  note,  heading  it 
with  the  name  of  a  building  society,  and  adding  after  his  name  thereto  sub- 
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ficiibed  '*  trustee."  In  an  action  on  this  note,  he  pleaded  that  it  was  made  by 
a  certain  bnilding  Bociety  whereof  he  was  a  member  with  others ;  that  it  was 
not  made  by  him  otherwise  than  as  such  member ;  and  that  divers  persons  were 
trustees,  and  liable,  by  Yirtue  of  Acts  of  Parliament  in  that  behalf,  to  be  sued 
as  such  upon  the  contracts  of  the  society.  Upon  demurrer  this  was  held  to  be 
a  bad  plea.  Pollock,  C.B. :  The  defendant  does  not  deny  the  form  of  the  con- 
tract, as  stated  in  the  declaration,  but  contends  that  it  does  not  render  him  per- 
sonaUy  liable.  I  think  it  does,  and  that  it  is  not  competent  for  him  by  a  plea 
to  say  that  a  written  document  means  something  different  from  what  it  pur- 
ports. ...  He  has  given  his  own  promissory  note  for  the  money  borrowed, 
and  it  appears  to  me  he  is  personally  liable  upon  it. — (Price  v.  Taylor.  2  L.  T. 
Rep.  N.3.  221.) 

Sale  by  Auction. — ^By  order  of  the  Court,  property  was  put  up  for  sale  by 
auction.  There  being  no  bid  up  to  the  reserved  price,  it  was  knocked  down  as 
uieold.  Before  the  auctioneer  had  left  the  desk,  B.  agreed  to  purchase  the  lot 
at  the  reserved  price,  signed  a  contract,  and  paid  the  deposit.  He  was  held  to 
be  estopped  from  afterwards  disputing  the  sale,  as  not  being  a  sale  by  auction, 
nor  was  he  permitted  to  repudiate  the  purchase. — (Else  v.  Barnard^  2  L.  T.  Rep. 
N.S.  203.) 

CosTRACT. — Condition  Precedent. — ^B.  covenanted  with  B.  and  C.  well  and 
sufficiently  to  light  with  gas  certain  streets,  etc.,  to  the  satisfaction  of  G.  and 
bis  surveyor,  at  sunset,  and  to  continue  the  lamps  burning  until  sunrise,  at  the 
rate  of  L.4,  10s.  for  each  light,  the  burner  to  be  a  batswing,  and  that  in  case 
and  as  often  as  any  neglect  ahould  occur,  he  would  remedy  the  same,  or  pay  to 
C.  28.  6d.  for  every  day  on  which  such  neglect  should  continue.  And  G.  cove- 
nanted, that  if  B.  did  well  and  sufiicien%  light  the  said  lamps  with  gas,  and 
peiform  and  keep  all  the  covenants,  he  would  pay  for  every  lamp  at  the  rate  of 
L4,  10b.  per  anniun.  To  an  action  by  B.  to  recover  a  large  quantity  of  gas 
supplied  to  G.,  it  was  pleaded  that  B.  did  not  light  the  said  lamps  to  the  satis- 
faction of  C.  or  his  surveyor,  and  did  not  light  them  at  sunset  and  continue 
burning  them  till  sunrise,  and  that  the  light  was  not  a  batswing  burner.  But 
the  Court  held  the  covenants  to  be  several  and  independent,  and  that  the  per- 
fomiance  of  all  the  matters  set  forth  in  the  pleas  was  not  a  condition  preceaent 
to  the  right  of  B.  to  recover  on  G.'s  covenants.  *'  I  think,"  said  Erie,  C.  J., 
^'  the  plaintiffs'  covenant  to  light  the  lamps  is  a  several  covenant,  and  the  de- 
fendants' promise  to  pay  is  a  several  promise.  Even  if  the  plaintiffs  left  one 
lamp  unlighted  throughout  the  year,  it  would,  I  think,  be  contrary  to  the 
intention  of  the  parties,  that  the  plaintiffs  simplv  from  that  circumstance  should 
be  defeated  and  deprived  of  the  right  to  recover  from  the  defendants  for  lighting 
the  remainder  of  the  lamps."  Wules,  J.,  observed,  "  the  plea  would  be  proved 
ae  it  stands,  by  simply  showing  that  one  lamp  blown  out  by  the  wind  remained 
unlit  for  h^  an  hour." — (London  Gaslight  (Jompany  v.  The  Parish  of  Chelsea. 
2L.T.  Rep.N.S.  217.) 

Bill  of  Exchange. — Partners, — B.  carried  on  business  at  C.  Street  in  D.,  on 
bis  own  account  He  opened  another  establishment  in  a  different  line  at  E.  in 
partnership  with  F.  The  business  was  in  B.'s  name.  F.  accepted  bills  in  his 
own  name  for  goods  supplied  to  the  firm.  One  bill  so  accepted  was  directed  to 
B.  at  C.  Street,  in  D.  It  was  held  by  a  majority  of  the  court,  that  the  fact  of 
tbe  HU  being  addressed  to  B.'s  separate  place  of  business  was  not  sufficient  to 
rebut  the  presumption  arising  from  the  evidence  of  F.'s  general  authority  to 
wx^i,— (Stephens  v.  Reynolds,  2  L.  T.  Rep.  N.S.  222.) 

Liabilities  of  a  Lodging-house  Keeper.— The  C.  P.  have  decided,  that 
tbere  is  no  duty  in  the  keeper  of  a  lodging-house  to  protect  the  goods  of  his 
lodger,  and  that  he  is  not  liable  for  their  loss,  even  although  it  was  occasioned 
by  bis  showing  the  lodger's  apartments,    with  the  lodger's  permission,    to 
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strangers,  himself  not  being  giiilty  of  gross  misconduct  or  wilful  neglieence. 
Erie,  C.  J.,  thus  stated  the  distinction  between  the  case  of  a  lodging-lioQae 
keeper  and  that  of  an  innkeeper.  The  reason  of  the  law  making  an  innkeeper 
liable  is,  that  a  wayfarer,  who  may  be  a  complete  stranger  in  the  neighbor- 
hood, has  no  means  of  knowing  the  character  of  those  with  whom  he  may  \» 
brought  into  contact  at  the  inn,  and  therefore  the  law  imposes  on  the  innkeeper 
the  obligation  of  protecting  the  goods  of  his  guest.  But  this  reason  for  tk 
law  has  no  appUcability  to  the  case  of  a  lodging-house  keeper.  It  is  not  ccm- 
tended  that  there  is  an  absolute  duty  cast  upon  me  keeper  of  a  lodging-house  to 
protect  the  lodger^s  goods  ;  but  the  allegation  is,  that  he  did  not  ^ke  such  due  . 
and  proper  care  of  his  house  as  a  nrudent  man  would  take,  by  means  whereof  ! 
certain  dishonest  persons  were  admitted  into  the  house  and  stole  plaintiff*!  | 
coods.  I  am  most  averse  to  atfirm  the  proposition,  that  the  lodging-house  { 
keeper  is  bound  to  take  due  and  proper  care  of  his  lodger's  go(xla,  as  the  | 
greatest  mischief  might  be  done  by  imposing  on  him  undefined  duties,  the 
result  of  which  no  man  can  foresee.  Looking  at  the  character  of  the  differeot  ' 
persons  taking  up  their  abode  at  lodging-houses  or  frequenting  them,  if  the  land-  • 
lords  of  such  houses  were  to  be  held  liable  to  them  under  sudi  circumstances,  it 
would  to  my  mind  be  affirming  a  pernicious  evil.  The  risk  at  lodging-honsee 
must  yary  according  to  circimistances.  Near  the  seaside  it  would  be  most  in- 
convenient and  objectionable  that  the  door  should  be  kept  locked  all  day :  so 
also  in  a  port  where  the  lodgings  are  taken  at  short  notice,  and  the  lodgers 
continually  moving  in  and  out.  The  lodger  staying  in  such  houses  must  take  ;■ 
care  of  his  goods  in  like  manner  as  of  valuables  upon  his  person  when  he  walks  '» 
the  streets.— (HowWer  v.  Soulby,  2  L.  T.  Rep.  N.S.  219.) 

Maritime  Law. — Bottomry. — A  master  of  a  ship  on  his  own  authority  can  j 
bottomry  the  vessel  abroad  for  the  homeward  voyage  to  the  extent  of  neoeseair 
repairs  and  articles  actually  supplied  to  the  ship.  But  he  cannot  include  charges  { 
retatiBg  to  the  outward  cargo,  even  though  they  constitute  debts  due  from  the  j 
owner  of  the  ship,  unless  by  the  law  of  the  port  the  ship  can  be  arrested  for  1 
them.— (TAc  Edmond,  2  L.  T.  Rep.  N.S.  192.)  \ 

Res  Judicata. — Master  and  Servant. — ^Mary  Hislop  had  been  hired  as  a  farm    ; 
servant,  by  one  William  Routledge,  in  August  1858,  to  serve  him  till  the  then    i 
next  Martinmas,  at  L.6  wages,  but  that  he  discharged  her  on  the  7th  of  the    • 
following  September ;  that  upon  this  she  sued  him  in  the  County  Court,  the 
particulars  of  her  claim  being,  ^^  L.6,  6s.  6d.  for  damages  for  the  breach  by  the    \ 
defendant  of  a  contract  of  hiring  made  between  him  and  the  plaintiff,  on  the     , 
1st  August  1858,  by  discharging  the  plaintiff  from  the  defendant's  service  be- 
fore the  determination  of  the  said  contract,  without  reasonable  cause.'*    Upon 
the  trial  the  judge,  after  hearing  witnesses  on  both  sides,  gave  judgment  for  the 
plaintiff.     Some  time  after  this  she  took  out  a  summons  under  the  Master  and 
Servants  Acts  against  the  same  partv,  which  recited  that  *^  information  and 
complaint  had  b^  made  upon  oath,  for  that  you,  William  Routledge,  at  Lam- 
mas last  past,  hired  or  employed  one  Mary  Hislop  to  be  your  servant  in  hus- 
bandry from  Lammas  last  past  till  Martinmas  last  past,  for  the  wages  of  1^5. 
That  she  entered  upon  the  said  service,  and  stayed  tUl  the  7th  September  1858, 
when  she  was  discharged  from  the  said  service  without  jiist  cause,  but  that  she 
was  always  ready  to  complete  her  service,  and  that  you  refused  to  pay  her  the 
wages  justly  due  from  the  time  she  was  hired,  amounting  to  L.5.     When  the 
matter  came  on  for  hearing  before  the  justices,  it  was  contended  for  the  de- 
fendant, that  they  had  no  jurisdiction  to  hear  and  adjudicate,  inasmuch  as  the 
same  question  between  the  same  parties  had  already  been  decided  by  the  County 
Court.     On  the  other  hand,  it  was  contended,  that  as  the  complainant  had 
additional  evidence  to  show  that  she  was  improperly  discharged,  and  that  thti 
damages  in  the  plaint  were  for  breaking  open  a  Dox,  as  well  as  for  an  inxprov^ 
disch^ge,  the  justices  had  jurisdiction.     The  justices  thought  their  jmismc- 
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tion  was  not  ousted^  and  having  heard  the  complunt,  they  made  an  order  in 
favoar  of  the  complainant.  But  upon  the  question  coming  before  the  Q.  B. 
apon  a  case,  stated,  that  under  the  20  and  21  Vict.,  c.  43,  me  Court  held  the 
jiKdces  were  wrong,  the  former  decision  by  the  County  Court  being  conclusiye 
and  binding  upon  the  point.  The  ruling  authority  cited  upon  the  argument 
vas  that  of  the  Duchess  of  Kington's  case,  2  Smithes  Leading  Cases,  424,  which 
coDclasively  establishes  the  proposition,  ^^  that  the  judgment  of  a  court  of  con- 
corrent  jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence, 
coQclosive  between  the  same  parties  upon  the  same  matter  directly  in  question 
in  another  court/*  In  giving  judgment,  Cockburn,  C.  J.,  sajns,  in  reference  to 
the  foregoing  proposition,  ^*  Applying  that  rule  to  the  present  case,  it  was  open 
to  the  justices  to  inquire  whether  the  County  Court  had  jurisdiction,  and 
whether  the  judge  had  determined  that  the  discharge  of  the  respondent  was 
rightful,  and  not  without  due  cause  ;  but  as  soon  as  they  had  ascertained  both 
tliofie  isicts  in  the  affirmative,  they  were  bound  by  law  not  to  allow  the  dispute 
aj  to  the  discharge  being  wrongful  to  be  re-opened,  and  to  treat  the  decision  of 
the  County  Court  as  conclusive  between  the  |)arties ;"  and,  subsequentiy,  he 
TCiDarks,  that,  ^^  varying  the  form  of  the  claim  where  the  claim  itself  is  the 
iame,  does  not  prevent  t£e  application  of  the  rule  of  kw  to  which  reference  has 
heen  made."— (iJatt/feflf^e  v.  Ilislop,  2  L.  T.  Rep.  N.S.  63.) 

Probate.— P6r«)7ia%  in  Scotland— 21  and  22  Vict,,  c.  66,  s.  14.— On  the  17th 
of  April  1860,  probate  of  the  will  of  Charles  Faulkner  (deceased),  who  had  died 
domiciled  in  England,  was  granted  in  the  principal  registry  of  the  Court  erf 
Probate,  to  the  executors  named  therein.  The  property  of  the  deceased  was 
STom  under  L.16,000,  and  probate  duty  (L.260)  had  been  paid  thereon.  Of 
thij  sum  L.  14, 130  was  invested  in  stock  in  the  Edinburgh  ana  Glasgow  Railway 
Company.  A  few  days  after  the  grant  had  passed,  an  application  was  made  at 
the  r^istry  to  have  the  proper  note  or  memorandum  indorsed  on  the  probate,  that 
the  deceased  had  died  domiciled  in  England,  under  sect.  14  of  21  and  22  Vict., 
c.  26  (the  Confirmation  and  Probate  Act).  The  registry  had  refused  this  appli- 
cation. The  petitioner  moved  the  court  for  an  order  to  withdraw  or  rescind 
the  probate  which  had  been  granted,  and  to  allow  a  new  grant  to  be  made. 
Tbk  grant  had  been  obtained  under  the  apprehension  that  the  memorandum 
might  be  indorsed  after  the  grant  had  issued.  The  court  had,  however,  decided, 
Ih  the  goods  of  James  Muir,  1  Swab,  and  Trist.  294,  that  the  memorandum 
should  be  indorsed  upon  the  probate  upon  its  issuing,  and  it  had  refused  to 
revoke  that  grant,  saying,  ^^  that  a  probate  rightly  granted,  and  not  taken  out 
nder  any  mistake,  could  not  be  revoked.^'  Here  the  grant  had  been  taken  out 
under  mistake.  The  object  of  the  motion  was,  to  save  paying  the  duty  on  the 
property  in  Scotland  twice  over. 

Sir  C.  Cresswell. — I  must  adhere  to  some  definite  rule.  I  cannot  draw  any 
distinction  between  this  case  and  the  case  cited,  In  the  goods  of  James  Muir, 
If  you  have  made  a  mistake  in  the  matter,  the  Stamp  Office  may  be  able  to 
rectify  it. 

{In  the  goods  of  CharUs  Faulhier,  8  W.  R.  464.) 

Practice  in  respect  of  Certificates  for  the  Irish  Probate  Court  in  20 
ond  21  Vict.,  c,  79,  s.  94 ;  22  and  23  Vict,,  c.  31,  *.  26.--J.  M.  Potts,  of  Old  Oak 
Villa,  Shepherd's  Bush,  in  the  county  of  Middlesex,  died  on  23d  February  1860. 
He  left  a  will  in  which  no  executor  was  appointed,  but  of  which  Elizabeth  Rattey, 
Epinster,  and  a  minor,  was  the  residuary  legatee.  Her  mother  renounced  the 
guardiaoship,  and  the  minor  had  elected  William  Mortimer  as  her  curator,  or 
g'uardian.  He  took  administration  with  the  will  annexed  on  the  20th  of  March, 
and  swore  the  property  under  L.2000  in  England,  and  gave  the  usual  bond  in 
a  penalty  of  double  that  amount.  There  was  also  property  in  Ireland  under  the 
value  of  L.60,000. 

By  20  and  21  Vict.,  c.  79  (Probates  and  Letters  of  Administration,  Ireland), 
^-  94,  it  is  enacted,  that  ^*  from  and  after  the  period  at  which  this  Act  shall 
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oome  into  operation,  when  any  probate  or  letters  of  administration,  to  be  gr&otai 
by  the  Court  of  Probate  in  England,  shall  be  produced  to,  and  a  copy  thereof 
deposited  with  the  registrars  of  the  Court  of  Probate  in  Ireland^  such  pn^ 
or  letters  of  administration  shall  be  sealed  with  the  seal  of  the  said  last  mentioned 
Court,  and  being  duly  stamped,  shall  be  of  like  force  and  effect,  and  hsTe  the 
same  operation  in  Ireland,  as  if  it  had  been  originally  granted  by  the  Court  d 
Probate  in  Ireland." 

By  the  22  and  23  Vict.,  c.  31,  s.  25,  it  is  enacted,  that  *^  letters  of  admink- 
tration  granted  by  the  Court  of  Probate  in  England  shall  not  be  resealed  under 
Sect.  94  of  20  and  21  Vict.,  c.  79,  until  a  certificate  has  been  filed  under  the 
hand  of  a  registrar  of  the  Court  of  Probate  in  England,  that  a  bond  has  been 
given  to  the  judge  of  the  Court  of  Probate  in  England,  in  a  sum  sufficient  to 
cover  the  proi)erty  in  Ireland,  as  well  as  in  Englimd,  in  respect  of  which  Boch 
administration  is  required  to  be  resealed." 

In  consequence  of  a  difficulty  felt  in  the  registry  as  to  the  proper  comae  to 
be  adopted  under  these  enactments,  in  respect  to  the  circumstances  of  the  above 
case,  the  petitioner  moved  the  court  to  order  that,  upon  an  additional  bond 
being  given  into  the  registry  either  for  double  the  amount  of  the  English  ukI 
Irish  property,  or  of  the  Irish  property  alone,  as  the  court  mi^ht  think  fit,  one 
of  the  registrars  do  issue  a  certificate,  pursuant  to  22  and  23  Vict.,  c  31,  &  25, 
and  that  a  note  of  further  security  given  be  made  upon  the  grant ;  but  that  the 
grant  be  not  otherwise  altered,  and  that  no  ad  valorem  fees  l^  charged  in  respect 
of  the  amount  of  Irish  property.  He  submitted  that  an  additional  bond  to  corer 
the  property  in  Ireland  was  admissible,  in  which  case  the  ad  valorem  fees  to 
be  taken  in  the  registry  would  not,  he  apprehended,  be  due  on  the  amoxmt  under 
which  the  Irish  property  was  sworn.  Such  fees  would  certainly  be  due  in  Ire- 
land, and  the  property  ought  not  to  have  to  pay  them  twice. 

Ordered,  That  on  bond  being  given  by  the  said  W.  Mortimer,  with  his  snre- 
ties  in  the  penal  sum  of  L.  120,000,  for  the  faithful  administration  of  the  per- 
sonal estate  and  effects  of  the  said  John  Momey  Potts,  deceased,  it  be  noted  uu 
the  letters  of  administration  already  granted  to  the  said  W.  Mortimer,  that  tLe 
personal  estate  in  Ireland,  of  the  said  deceased,  had  since  been  sworn  under  L.60/X)'J, 
and  security  given  accordingly,  and  that  a  certificate  do  issue  under  the  hand  ol 
one  of  the  registrars  of  the  registry  of  the  court  that  bond  has  been  given  to  the 
judge  of  the  Court  of  Probate,  in  England,  in  a  sum  sufficient  in  amount  to 
cover  the  property  in  Ireland,  as  well  as  in  England. 

{In  the  goods  of  John  Momey,  Potts,  8  W.  R.  454.) 

Jury  Trial. — Duty  of  Judge  to  Receive  Verdict, — ^The  plaintiff  brought  an 
action  in  the  County  Court  to  recover  L.6,  10b.  for  wine  supplied.  At  ihe  tiul 
he  was  non-suited ;  but  at  the  next  Court,  having  brought  a  fresh  action,  be 
obtained  a  verdict.  A  new  trial  was  ^[ranted,  and  the  jury  were  discharge 
without  being  able  to  agree  upon  a  verdict.  The  action  was  tried  a  fourth  time, 
when  the  jury  returned  their  verdict  as  follows : — "  In  the  absence  of  any  order 
in  writing  for  the  wine,  we  find  a  verdict  for  the  plaintiff."  The  judge  refuaed 
to  receive  the  verdict,  and  ordered  the  jury  to  retire  and  reconsider  it.  They 
said  they  had  considered  all  the  evidence ;  that  their  unanimous  opinion  wa>s 
that  there  should  be  a  verdict  for  the  plaintiff ;  and  that  it  was  of  no  use  their 
retiring.  The  judge  refused  to  receive  the  verdict,  and  discharged  the  jury. 
Held,  that  a  rule  nisi  might  be  granted,  calling  upon  the  judge,  the  r^T^rar. 
and  the  defendants,  to  show  cause  why  the  verdict  should  not  be  received  and 
entered  upon  the  minutes,  why  judgment  should  not  be  given  for  the  plaintiff, 
and  why  execution  should  not  issue  thereupon. — (Jardine  v.  Snutk,  8  W.  K. 
464.) 
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No.  II. 

It  is  unfortimate  that^  in  proceeding  to  sketch  the  more  notable 
Senators  of  the  College  of  J  ustice  daring  the  second  half  century 
of  its  existence,  we  should  have  to  begin  with  John  Graham  of 
Halyard,  who  was  ori^nally  a  Justiciary  Judge,  but  became  an 
Ordinary  Lord  of  Session  in  Jane  1584.  One  of  the  first  notices  of 
Graham's  malpractices  is  contained  in  the  carious  ^^  Memoirs  of  the 
Affairs  of  Scotland,"  in  the  reign  of  James  VI.,  written  by  David 
Moyses,  "  for  many  years  an  officer  of  the  King's  household." 
Moyses  states,  that  in  June  1590  a  Convention  of  the  Estates  was 
held  at  Edinburgh,  ^^  wherein  it  was  expected  that  a  reformation 
would  be  made  of  all  things  that  were  disordered  in  the  state 
and  commonweal.  It  was  thought  they  would  have  proceeded  to 
depose  some  of  the  Lords  of  Session,  and  to  bring  about  a  reforma- 
tion therein  (1).  Some  accusations  and  challenges  passed  in  the 
meantime  betwixt  Mr  John  Graham  of  Halyard,  one  of  the  Lords 
of  Session,  and  Mr  David  M^Gill,  the  (Lord)  Advocate,  each  of 
them  accusing  the  other  of  leading  of  false  process,  of  bribery,  selling 
of  actions,  and  other  things."  Bather  a  scandalous  state  of  matters, 
and  one  much  requiring  reformation  at  the  hands  of  the  Conven- 
tion of  the  Estates,  if  they  could  effect  it  What  truth  there  was 
in  the  charges  against  M^Gill,  we  have  not  now  the  means  of 
knowing.  But  Graham's  subsequent  career  gives  but  too  much 
colour  to  the  accusations  directed  against  him.  In  1592  he  pro- 
duced, in  an  action  of  removing  against  certain  of  his  tenants  on 
Halyard,  a  notarial  instrument  which  the  defenders  challenged  as 
a  forgery.    A  warrant  having  been  obtained,  the  notary  was  ap- 

VOL,  ir.— NO.  XLHI.  JULT  1860.  u  u 
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prehended,  and  confessed  that  the  instrument  had  been  brought  to 
him^  complete  except  the  signature,  by  William  Graham,  the 
pursuer's  brother,  and  that  he  had  subscribed  it  knowing  nothing 
of  the  matter.  He  was  tried,  convicted  on  his  own  confession,  and 
hanged.  Graham  thereafter  raised  an  action  against  Mr  Patrick 
Simpson,  minister  at  Stirling,  alleging  that  he  had  seduced  the 
notary  into  the  confession  which  he  had  made.  Simpson  complained 
to  the  Assembly,  who  cited  Graham  to  answer  for  the  scandal.  He 
appeared,  and  declared  ^^  that  he  would  prove  what  he  had  alleged 
before  the  judge  competent.*'  The  Assembly  insisted  ^'that  he 
must  qualify  it  before  them,  otherwise  they  would  censure  him  as  a 
slanderer."  At  this  stage,  the  Lord  President  (Baillie  of  Provand) 
and  two  of  the  Senators  (Lords  Culross  and  Bambarrocb)  were 
sent  by  the  Court,  to  desire  the  Assembly  not  to  meddle  in  causes 
proper  to  their  (the  Court's)  cognition,  and  especially  in  the  case 
between  Lord  Halyard  and  Mr  Patrick  Simpson.  The  answer  of 
the  Aissembly  is  well  worthy  of  being  recorded,  as  showing  the  inde- 
pendent yet  reasonable  spirit  which  prevailed  in  its  councils  then : 
they  replied,  "  that  what  they  did  was  no  way  hurtful  to  the  privi- 
leges of  Session,  nor  were  they  minded  to  meddle  in  any  ci?il 
matter,  but  in  the  purging  of  one  of  their  own  members  they  might 
proceed  without  the  prejudice  of  the  civil  judicatory ;  therefore 
wished  them  not  to  take  ill  the  Church's  dealing  in  the  trial  of  one 
of  their  own  number."  Graham  was  then  called  again,  but  con- 
tinued to  decline  the  jurisdiction  of  the  Assembly.  The  Assembly 
repelled  the  declinature,  and  ordered  him  to  ^^  say  what  he  could  in 
his  defence,  otherwise  they  would  give  process  and  minister  justice.'' 
He  thereupon  protested  and  withdrew.  The  Court  then  determined 
to  interdict  the  Assembly  from  proceeding  further  in  the  matter; 
but  at  length  it  was  hushed  up,  though  upon  what  precise  footing, 
is  not  apparent.  Graham,  who  was  a  bold,  if  a  bad  man,  still 
continued  his  proceedings  against  the  tenants,  who,  in  their  tnm, 
went  against  the  heir  of  Sir  James  Sandilands,  from  whom  they 
had  derived  their  rights.  The  heir  was  a  minor ;  but  his  unde,  Sir 
James  Sandilands,  a  man  of  a  fierce  temper,  determined  to  have 
revenge  against  Graham.  He  accordingly  obtained,  tlirough  the 
Duke  of  Lennox,  an  order  for  him  to  leave  Edinburgh.  As  Graham 
was  departing  down  Leith  Wynd,  a  scuffle  arose  between  his 
people  and  those  who,  with  the  Duke  and  Sir  James,  were  following 
him.     In  this  affair  Graham  was  shot ;  and  in  Spotswood's  quaint 
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mrdsy  ^  Sir  Alexander's  Stuart's  page,  a  French  boy,  seeing  his 
Raster  slain,  followed  Mr  John  Graham  into  the  house,  dowped  a 
rhinger  into  him,  and  soe  despatched  him."  Graham  was  a  dis- 
pee  to  the  bench,  and  well  deserved  the  title  given  him  in  James 
felville's  Diary,  "  My  Lord  Little  Justice  " 
Sir  Lewis  Bellenden,  eldest  son  of  Sir  John  Belleuden  of  Auchi- 
lone,  sacceeded  his  father  as  Justice-Clerk  in  1578,  and  in  1584 
ie  became  an  Ordinary  Lord  of  Session.  He  was  frequently  em* 
loyed  on  diplomatic  missions,  and  died  in  1591.  It  is  a  curious 
gnof  the  times,  that,  as  Sir  John  Scot  relates  (^Staggering  State, 
.  130),  Sir  Lewis'  death  was  said  to  have  been  caused  by  his 
^ling  with  a  warlock  named  Richard  Graham.  According  to 
twt,  the  Justice-Clerk  requested  the  warlock  to  "  raise  the  devil, 
iio  having  raised  him  in  his  own  yard,  in  the  Canongate,  he  was 
hereby  so  terrified,  that  he  took  sickness  and  thereof  died."  It  is 
mbable  that  Sir  Lewis'  malady  arose  from  a  much  less  supernatural 
inse;  bat  it  is  by  no  means  unlikely  that  he  had  dealings  with 
ecromancers,  whose  pretensions  were  largely  recognised  in  that 

Alexander  Seton,  successively  Lord  President  and  Lord  High 
Canceller,  was  a  man  of  very  considerable  eminence,  both  as  a 
twyerand  as  a  politician.  A  younger  son  of  his  noble  house,  he  was 
ttended  for  the  Romish  Church,  to  which  his  family  were  staunch 
Hherents.  Whilst  studying  at  Rome,  he  ^^  gave  a  remarkable 
iroof  of  early  rhetorical  talent  by  the  delivery  of  a  Latin  oration  of 
fe  own  composition  (de  ascensione  Domini)  before  Pope  Gregory 
de  Xm.,  and  the  conclave  of  cardinals  and  prelates  assembled  in 
ne  Pope's  chapel  in  the  Vatican,  on  the  day  of  one  of  the  great 
estiyals  of  the  church.  Seton  had  not  then  completed  his  sixteenth 
W  {Tyllei^a  Life  of  Craig,  232).  Circumstances,  however,  in- 
Inced  him  to  relinquish  clerical,  and  betake  himself  to  legal,  studies. 
Accordingly,  after  spending  several  years  studying  civil  and  canon 
»%  he  again  went  through  a  rather  trying  ordeal,  designed  no 
Jonbt  to  do  him  honour,  and  occasioned  by  his  father.  Lord  Seton's, 
Jreat  influence  at  Court.  When  the  time  arrived  for  passing  his 
Wals  as  an  advocate,  the  King,  the  Senators  of  the  College  of 
Justice,  and  the  members  of  the  Faculty  of  Advocates,  all  assem- 
f^W  in  the  Chapel  Royal  of  Holyrood,  and  before  them  "  he  made 
fe  puWick  lesson  of  the  law,  in  his  lawer  goun,  and  foure  nooked 
"^'^  (as  lawers  use  to  pass  their  tryalls  in  the  universities  abroad), 
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to  the  gi'eat  applause  of  the  King  and  all  present,  after  which  he 
was  received  by  the  College  of  Justice  as  ane  lawer"  {History  of  iU 
Howe  of  Setofi).  It  was  rather  dangeroas  for  any  man  to  be  so 
heralded  into  public  life;  but  Seton  possessed  sterling  qualities, 
which  enabled  him  to  withstand  the  adverse  influence  of  all  this 
trumpeting.  Raised  to  the  bench  as  an  Extraordinaiy  Lord  in 
1585,  at  the  age  of  thirty,  and  as  an  Ordinary  Lord  in  1587,  be 
speedily  displayed  his  ripe  learning  as  a  lawyer,  and  great  sagacitv 
as  a  judge.  It  was  therefore  no  less  due  to  his  own  merits  than 
to  Court  favour  that,  in  1593,  he  was  promoted  to  the  Presidents 
chair,  on  the  death  of  Baillie  of  Provand.  Remaining  strongly 
inclined  to,  if  not  avowedly  of,  the  Catholic  persuasion,  Seton 
was  naturally  obnoxious  to  the  Reforming  party  then  dominant, 
and  had  on  one  occasion  to  appear  before  the  Synod  of  Lothian 
to  clear  himself  from  certain  accusations  which  had  been  brought 
against  him.  Wonderful  to  say,  he  was  successful.  But  though 
purged  for  the  time,  Seton  still  continued  the  object  of  the  strong 
dislike  of  the  clergy,  who  called  him  ^^  that  Romanist  President, 
a  shaveling  and  a  priest,  more  meet  to  say  masse  in  Salamanca 
nor  to  bear  office  in  Christian  and  Reformed  commonwealls."  The 
King,  however,  was  wonderfully  constant  to  him ;  compelled  the 
town  of  Edinburgh,  very  reluctantly,  to  elect  him  Provost  for  ten 
years  in  succession  ;  created  him  first  Lord  Fy  vie,  and  afterwards 
Earl  of  Dunfermline ;  and  when  he  (James)  was  called  to  England, 
on  the  death  of  Elizabeth,  entrusted  to  his  care  the  education  of 
Prince  Charles,  afterwards  Charles  I.  How  many  of  that  unhappy 
monarch's  high  church  and  divine  right  of  kings  ideas  may  have 
owed  their  origin  to  the  prejudices  of  his  early  instructor,  it  is  im- 
possible to  say.  One  thing,  however,  is  clear,  that  Charles  learned 
nothing  of  Setou's  sagacity  and  moderation, — qualities  for  which  be 
received  the  approbation  of  men  so  unfavourably  inclined  towards 
him  as  Spotswood  and  Calderwood.  He  was  clearly  a  man  of  a 
high  order  of  intellect,  and  managed  in  very  difficult  times  to  play 
a  very  difficult  part  with  remarkable  success. 

Sir  Thomas  Lyon,  Master  of  Glammis,  appointed  an  Ordinary 
Lord  in  1593,  was  engaged  in  almost  all  the  plots  of  those  days  oi 
conspiracy  and  violence.  He  it  was  who,  when  James  VI^  on 
finding  himself  a  prisoner  at  Ruthven,  burst  into  tears,  exclaimed, 
"  'Tis  better  bairns  weep  as  bearded  men."  Lyon's  qualifications  for 
the  bench  have  not  been  recorded. 
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James  Elphinstone,  afterwards  Lord  Balmerino,  was  appointed 
an  Ordinary  Lord  in  1587.  He  was  nominated  one  of  the  Octar- 
vians  in  1596,  became  Secretary  of  State  in  1598,  and  in  1605 
Lord  President.  Whilst  Secretary  of  State,  Elphinstone,  in  order 
to  procure  a  cardinal's  hat  for  his  relation  Drummond,  Bishop  of 
Vaizon,  obtained,  without  his  knowing  the  nature  of  the  document, 
the  signature  of  James  YI.  to  a  letter,  recommendatory  of  Drum- 
mood,  to  Pope  Clement  VIII.  Nearly  ten  years  afterwards  he  was 
called  in  question  for  so  acting ;  and  after  many  negotiations,  far 
from  creditable  to  any  concerned — King,  counsellors,  or  accused, — he 
was  tried  for  treason,  convicted,  and  sentenced  to  be  beheaded  as  a 
traitor.  The  sentence  was  not  carried  into  effect ;  but  aft^er  a  certain 
time  spent  in  banishment,  Balmerino  died  in  1612,  it  was  said  of  a 
broken  heart  One  chief  cause  of  all  his  misfortunes  was,  that  he 
dared  to  make  himself  the  avowed  rival  of  Cecil  for  the  office  of 
Secretary.  Cecil  never  forgave  him,  and  ultimately  caused  his 
downfall. 

Of  all  the  turbulent  spirits,  who  gave  their  character  to  the  times, 
none  was  more  violent  than  John  Colvil,  whom  we  first  hear  of  as 
minister  of  Ealbride,  and  precentor  of  Glasgow.  He  did  not  hold 
his  clerical  preferments  long ;  but  resigning  them,  procured  for  him- 
self the  office  of  Master  of  Bequests.  For  his  concern  in  the  Raid 
of  Suthven»  he  suffered  forfeiture  and  imprisonment ;  but  was  re- 
stored, and  appointed  in  1587  an  Ordinary  Lord  of  Session  in  the 
place  of  his  uncle.  Lord  Colvil,  Commendator  of  Culross.  The 
bench,  however,  suited  him  no  better  than  the  precentor's  stall ;  and 
after  sitting  for  nineteen  days,  he  resigned  his  judicial  position.  From 
that  time  forward  he  joined  in  all  the  conspiracies  and  outrages  of 
the  Earl  of  Bothwell,  whose  constant  adherent  he  became,  till  he 
was  obliged  to  flee  the  country  on  that  nobleman's  final  discom- 
fiture. In  his  exile  Colvil  became  a  Roman  Catholic  and  bitter 
opponent  of  the  Protestant  faith,  against  which  he  composed  several 
lucubrations  long  since  forgotten.  He  died  in  the  year  1607,  while 
on  a  pilgrimage  to  Rome. 

Thomas  Hamilton,  nicknamed  ^<  Tarn  of  the  Cowgate,"  after- 
wards Lord  President  and  Earl  of  Haddington,  was  appointed  an 
Ordinary  Lord  in  1592.  He  was  a  man  of  considerable  ability,  and 
liad  received  a  careful  legal  education  in  France ;  but  his  time  was 
so  occupied  with  his  numerous  other  offices,  that  but  little  of  it  wa3 
'^levoted  to  the  discharge  of  his  judicial  functions.     He  was  one  of 
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those  who  at  the  same  time  acted  as  a  Lord  of  Session  and 
King's  Advocate.  His  doing  so  occasioned  so  much  popular  d 
content,  that  an  Act  of  Sederunt  was  passed,  on  22  Feb.  1597, 
which  {Haig  and  Bruntorij  p.  223)  it  was  provided,  that  in  cases 
which  he  was  pursuer  for  the  King's  interest,  ^^  he  was  DOt  to  be  o 
sidered  as  a  party."  It  would  have  been,  one  would  think,  a  m< 
satisfactory  provision,  that  in  such  cases  he  should  not  sit  ai 
judge.  In  1607  be  was  made  Master  of  the  Metals ;  in  1612,  CIc 
Segister;  and  soon  after,  Secretary  of  State.  In  1615  he  ii 
created  a  Peer  as  Lord  Binning,  and  in  1616  he  was  made  Pre 
dent  of  the  Session.  As  an  instance  of  his  judicial  acateness,  Sco 
tarvet  relates  (Staggering  State,  p.  69,  note),  ^Hhat  in  an  acti 
of  improbation  of  a  writ,  which  the  Lords  were  convinced  w 
forged,  but  puzzled  for  want  of  clear  proof,  he,  taking  np  the  w 
in  his  hand,  and  holding  it  betwixt  him  and  the  light,  discoreK 
the  forgery  of  the  stamp  of  the  paper ;  the  first  paper  of  sdcI 
stamp  being  posterior  to  the  date  of  the  writ  quarrelled."  In  Ifl 
Hamilton  resigned  his  position  as  President,  and  was  appointed' 
the  office  of  Lord  Privy  Seal,  the  last  of  the  long  series  which 
had  held.  He  died  in  1637  at  a  very  advanced  age,  leaving  behn 
him  great  wealth,  but  a  somewhat  chequered  character,  as  the  (< 
lowing  epitaph,  preserved  by  Sir  James  Balfour,  testifies  :— 

"  Heir  lyes  a  Lord  quho,  quhill  he  stood, 

Had  matchless  bein  had  he  beene 

This  epitapVs  a  sykble  short, 
And  ye  may  add  a  sylable  too  it ; 
Bot  quhat  yt  sylable  doeth  importe, 
My  defuncte  Lord  could  never  doe  it." 

The  next  name  calling  for  notice  is  one  of  the  best  known 
Scottish  legal  literature,  that  of  Sir  John  Skene  of  Cnrriehill. 
John  was  born  in  the  year  1549,  and  spent  many  years  whili 
young  man  in  the  northern  countries  of  Europe,  with  whose  i 
guages  and  laws  he  became  familiar.  In  1574  he  was  admitted 
advocate,  and  soon  rose  to  distinction  at  the  bar.  When  the  K^gi 
Morton  formed  his  great  project  for  a  general  digest  of  the  Scoti 
Laws,  the  execution  of  the  plan  was  committed  to  Skene,  in  a 
junction  with  Sir  James  Balfour,  the  reputed  author  of  the  "Pi 
ticks."  For  several  years  Skene  devoted  himself  to  the  executi 
of  Uiis  commission,  which,  however,  led  to  no  practical  results :  t 
fall  of  the  Regent  having  put  an  end  to  the  powers  of  the  Coninii 
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sioners.  Skene's  acquaintance  with  Scandinavian  laws  and  litera- 
ture procured  him  the  appointment  of  legal  adviser  to  Sir  James 
Melville,  when  on  one  occasion  he  was  appointed  ambassador  to 
Denmark  by  James  VI.  "  When  I  schew  his  Majeste,"  says 
Melville,  ^^  that  I  wald  tak  with  me  for  man  of  law  Mr  John  Skine, 
his  Majeste  thocht  then  that  there  wer  many  better  lawers.  I 
said  that  he  was  best  acquanted  with  the  conditions  of  the  Germanes, 
and  culd  mak  them  lang  harangues  in  Latin  :  and  was  a  gud,  trew, 
stout  man,  lyk  a  Dutche  man.  Then  his  Majesty  was  contente 
that  he  suld  ga  ther  with  me."  Melville  never  went  to  Denmark, 
but  Skene  accompanied  the  Earl  Marischal's  embassy  to  that 
country.  In  1594  he  was  appointed  successively  Clerk  Register 
and  an  Ordinary  Lord  of  Session.  Two  years  previously,  however, 
be  received  the  commission  for  that  work  with  which  his  name  is 
most  familiarly  connected.  The  Parliament  of  1592  passed  an  Act, 
ordaining  the  Chancellor  (Thirlestane),  assisted  by  the  most  distin- 
guished lawyers  of  the  day,  to  examine  ^^  the  lawes  and  actis  maid  in 
this  present  Parliament,  and  all  otheri9  munidpall  lawes  and  actis  of 
Parliament  bygane  •  •  .  and  to  consider  quhat  lawes  or  actis 
necessarlie  wald  be  knawin  to  the  subjectis,"  with  the  view  to  their 
being  printed  by  authority.  The  whole  labour  of  the  Commission 
devolved  on  Skene,  who  worked  so  assiduously,  that  in  1598  he  had 
completed  his  collection  of  the  statutes  from  James  I.  downwards. 
He  received  great  praise  for  the  manner  in  which  he  had  performed 
bis  arduous  task,  and  was  thereby  emboldened  to  undertake  one 
more  arduous  still,  viz.,  '^  the  giving  to  his  countrymen,  for  the  first 
time,  a  collection  of  the  more  ancient  laws  of  the  realm."  Well 
might  he  say,  that  when  he  began  his  work  he  found  he  had  '^  fallen 
into  an  Augean  stable,  which  scarce  the  labour  of  a  Hercules  could 
suffice  to  cleanse  or  purify."  Fifteen  years  were  spent  by  Skene  on 
this  great  undertaking;  and  then,  in  1607,  he  presented  to  Parlia- 
ment a  volume  containing  the  Begiam  Majestatem  and  the  Quoniam 
Attachiamenta.  This  second  contribution  to  the  ancient  statute 
law  of  the  country  gained  for  its  author  the  highest  reputation, 
which  lasted  during  his  own  life  quite  unimpaired.  Later  legal 
antiquaries,  however,  have  done  much  to  shake,  if  not  to  destroy, 
Skene's  renown.  Successively,  Lord  Hailes,  Thomas  Thomson,  and 
Mr  Tytler,  have  shown  that  he  was  a  most  perfunctory,  if  he  was 
not  an  altogether  unfaithful,  editor ;  and  the  Begiam  Majestatem  has 
not  been  more  conclusively  demonstrated  to  be  a  mere  imitation  of 
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the  famous  work  of  Glanville,  than  Skene  haA  been  shown  to  ha^ 
been  unworthy  of  the  high  fame  he  at  one  time  obtained  in  a  pati 
almost  untrodden  before  his  day.     No  one  can  deny  him  the  men 
of  great  industry ;  but  there  is  only  too  much  truth  in   the  seven 
stricture  of  Tytler,  who  says  {lAfe  of  Craig,  p.  253),  Skene  "  ia  ooi 
of  those  whose  names  have  stood  highest  during  their  lifetime,  whoi 
celebrity,  as  it  has  been  founded  more  upon  the  ignorance  of  tha 
contemporaries  than  upon  his  own  learning,  is  now  gradually  wanini 
with  increasing  knowledge ;  and  who,  for  a  brilliant  but  ephemen 
living  reputation,  has  been  content  to  forfeit  all  very  lasting  daim 
upon  the  gratitude  of  his  country."     Skene's  treatise,  De  Verbana 
Signijicatione,  it  should  be  stated,  is  still  a  work  frequently  referred  H 
for  the  explanation  of  ancient  Scottish  law  terms.  He  died  in  161i 
John  Preston  of  Fentonbams  rose  from  a  very  humble  station-- 
his  father  having  been  a  baker  in  Edinburgh — to  the  place  Brst  d 
an  Ordinary  Lord,  and  then  of  the  President  of  the  Session.    TU 
mode  in  which  he  obtained  his  seat  on  the  bench  was  aomewbM 
singular,  and  quite  characteristic  of  the  King,  James  YI.,  who  wm^ 
constantly  making  experiments  in  government.    Instead  of  pro^ 
senting  to  the  vacant  seat  one  person,  of  whose  qualifications  thi| 
Court  should  take  cognisance,  James,  ^^  throw  the  affection  he  beiit 
to  ye  avancement  of  justice,     .     •     .     nominat  and  presenlit  t« 
the  saides  senatouris,  Mr  Peter  Rollock,  Bishop  of  Dnnkeld,  Mr 
David  M'Gill,  now  of  Cranstonriddell  (the  son  of  the  defunct  sena-i 
tor),  and  Mr  Johnne  Prestone  of  Fentoun,  all  of  sufficient  condicione 
and  quajitie  to  the  effect  the  saidis  lordis  may  elect  ye  worthiest  iff 
thair  jugement."     The  Court  thereupon  proceeded  to  examine  the 
three  nominees,  and  ^'  conjectia  in  pileum  nomtn^nu,  electit  ani  \ 
chosit  the  said  Maister  John  Preston  as  maist  qualifeit  to  occnpj  i 
ye  rowme  in  Session."     Administrative  Reformers  of  the  present 
day  are  still  behind  the  Scottish  Solomon ;  for  we  are  not  aware  that 
they  have  as  yet  proposed  the  institution  of  competitive  examinB- 
tions  for  seats  in  the  supreme  tribunals  of  the  country.    The  time 
may  come,  however,  when  such  things  shall  be  ;  and  they  certainir 
have  a  starting-point,  formal  it  may  be,  in  the  probationary  trials 
which  even  now  newly-appointed  judges  of  the  Court  of  Session 
have  to  undergo.    The  Mr  David  M*Gill  whom  we  have  aboTe 
noticed  as  defeated  by  Preston  in  the  competition  for  the  vacant 
seat,  was  aflerwards  promoted  to  the  bench.    Almost  the  only  note- 
worthy thing  in  connection  with  him  is,  that  he  was  appointed  a 
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nember  of  a  commission,  for  which  his  rival  and  colleague  Pres- 
on  was  hereditarily  better  qualified,  regarding  ^'  ane  greit  abuse 
nt  be  meilmakeres  within  the  boundis  of  Lowthiane,  in  caussing 
!rind  the  haill  aittis  and  schiUing,  and  making  mair  meill  in  ane 
nil  greit  aittis  nor  ane  boll  meill,  quhairthrow  the  haill  subjectis 
asteinis  greit  lose  and  skayth  in  paying  also  deir  for  dust  and  seidis 
B  gif  ye  samyn  wes  guid  meill."  Whether  Lord  Cranstonriddel 
lod  his  feUow-commissioners  fell  on  any  device  for  making  the 
aillers  honest,  does  not  appear. 

Edward  Bruce,  Commendator  of  Kinloss,  who  was  appointed  an 
)Tdinary  Lord  of  Session  in  1597,  was  a  man  of  great  address  and 
agacity.  He  was  frequently  employed  by  James  YI.  on  delicate 
aissioDs  to  England,  and  did  much  to  pave  the  way  for  his  quiet 
accession  to  the  throne  of  that  countiy  on  the  death  of  Elizabeth. 
For  his  services,  James  raised  him  to  the  peerage  as  Lord  Bruce  of 
Cmloss ;  and  on  his  accession  to  the  throne  of  England,  he  took  him 
nth  him  to  that  country.  There  he  became  Master  of  the  Bolls, 
then  he  resigned  his  seat  on  the  Scottish  bench.  This  is  the  only 
Astance  we  know  of  a  Scottish  judge  ascending  the  English  bench, 
h  those  days,  however,  the  Master  of  the  Bolls  had  more  to  do  with 
the  custody  of  the  Becords  than  with  judicial  functions ;  and  Bruce 
had  by  far  too  much  sagacity,  and  acquaintance  with  men  and 
Banners,  not  to  be  able  to  discharge  with  credit  the  duties  of  any 
jodidal  office,  however  foreign  to  his  early  habits  and  education. 
He  died  in  1611. 

The  career  of  Sir  David  Lindsay  of  Edzell,  who  was  admitted  to 
tbe  bench  in  1598,  was  more  than  ordinarily  characterized  by  deeds 
of  violence  and  blood.  In  1583  he  was  obliged  to  obtain  letters  of 
remission  under  the  Great  Seal  for  his  concern  in  the  murder  of 
John  Campbell  of  Lundie.  Li  1605,  for  his  connivance  at  a  fray 
in  the  High  Street  of  Edinburgh  between  his  son  and  Wishart  of 
Pitarrow,  he  was  cited  before  the  Privy  Council,  and  sentenced  to 
nnprisonmentin  Dumbarton  Castle, — the  Court  of  Session  excusing 
lus  absence  '< during  his  being  in  ward"!  Again,  in  1609,  the 
Priry  Council  fixed  the  day  of  his  trial  for  concern  in  the  death  of 
Lord  Spynie ;  but  the  trial  did  not  take  place  in  consequence  of  the 
Asence  of  the  prosecutor.     He  died  in  1611. 

Sir  Lewis  Craig,  son  of  the  great  feudalist,  Sir  Thomas  Craig, 
^^r  a  careful  education  in  philosophy,  etc.,  at  £dinbui*gh,  and  in 
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predecessor^  Queen  Elizabeth^  thought  she  did  a  favour  to  any  mar 
who  was  speaking  with  her,  when  she  let  her  glove  fall,  that  he 
might  take  it  up  and  give  it  to  her ;  but,  sir,  you  may  say  a  kinj 
lifted  your  glove."  Sir  Gideon's  long  and  faithful  services,  how 
ever,  could  not  protect  him  against  the  fickleness  of  his  mastei^ 
disposition ;  and  a  few  years  afterwards,  in  1621,  having  been  un 
justly  accused  by  his  enemies  of  malversation  in  office,  James  len 
a  willing  ear  to  the  accusations,  and  ordered  him  to  be  sent  honM 
as  a  prisoner,  and  a  day  to  be  fixed  for  his  trial.  Sir  Gideon  w^ 
so  much  grieved  by  this  treatment  that  he  took  to  bed,  and,  if  vt 
are  to  believe  Scotstarvet,  resolutely  starved  himself  to  death.  Thi 
was  a  sad  ending  to  a  career  of  so  much  useftdness  anii  honour 
but  so  perished  most  of  those  who  put  their  trust  in  that  foolish  aoc 
cruel  prince,  the  sixth  of  our  Jameses. 

Sir  Alexander  Gibson  of  Durie,  admitted  to  the  beoch  in  1621^ 
is  well  known  for  his  collection  of  decisions,  fiDom  the  date  of  his  ap 
pointment  down  to  1642,  when  he  was  elected  President  of  tiie 
Court  for  the  Summer  Session  of  that  year.    Sir  Alexander  married 
the  eldest  daughter  of  Sir  Thomas  Craig ;  and  Mr  Tytler  notice 
the  curious  fact,  that  the  contract  of  marriage,  signed  both  by  Sir 
Thomas  and  by  Lord  Durie,  contains  no  date  in  grenUOf — ^its  actual 
date  being  ascertained  only  from  the  subscription  of  a  notary  who 
guided  the  hand  of  Lord  Durie's  mother,  she  not  being  able  to 
write.    One  has  often  heard  that  lawyers  constantly  bangle  their 
own  wills ;  but  it  might  be  expected  that  they  would  pay  more  at- 
tention to  their  marriage-contracts.    Durie  was  a  man  of  great 
learning,  and  of  much  influence  among  his  judicial  brethren.    That 
same  influence  once  brought  him  into  sore  trouble,  if  one  is  to 
believe,  as  there  seems  no  room  for  doubting,  the  truth  of  the  story 
told  by  Forbes  in  the  preface  to  his  Journal  of  the  Sessiouy  and  whicli 
is  the  chief  burden  of  the  well-known  ballad  of  "  Christie's  Will," 
in  the  third  volume  of  the  Minstrelsy  of  the  Border.    Following  the 
narrative  of  the  ballad,  it  would  appear  that  Lord  Traqnair,  who 
had   a  law-suit  in  the  Court  of  Session,  went  to  the  tower  of 
'^  Christie's  Will,"  a  famous  border  freebooter,  and  having  gained 
admission,  was  thus  interrogated  by  Will : — 

"  Now  wherefore  sit  ye  sad,  my  lord  ? 
And  wherefore  sit  ye  moumfullie  ? 
And  why  eat  ye  not  of  the  venison  I  shot, 
At  the  dead  of  night,  on  Hutton  Lee?" 
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"  0  wed  may  I  Btint  of  feast  and  sport, 
And  in  my  mind  be  vexed  sair ! 
A  vote  of  the  cankered  Session  Court 
Of  land  and  living  will  make  me  bair. 

*'  But  if  Auld  Durie  to  heaven  were  flown, 
Or  if  Auld  Durie  to  hell  were  gane ; 
Or  ...  if  he  could  be  but  ten  days  stown,  .  .  . 
My  bonny  braid  lands  would  still  be  my  ain." 

0  this  Will  thus  made  reply : — 

^^  0  mony  a  time,  my  lord,*'  he  said, 

^^  IVe  stown  the  horse  frae  the  sleeping  loun ; 
But  for  you  I'll  steal  a  beast  as  braid, 
¥ot  ru  steal  Lord  Durie  frae  Edin'.  town. 

^*  0  mony  a  time,  my  lord,''  he  said, 

^^  IVe  stown  a  kiss  frae  a  sleeping  wench ; 
Bat  for  you  I'll  do  as  kittle  a  deed, 
For  I'll  steal  an  auM  lurdane  aff  the  benoh." 

mi  accordingly  goes  to  Edinbnrgb,  and  carries  o£P  his  Lordship 
ressed  ap  as  an  old  crone^  and  then  the  ballad  proceeds : — 

"  Willie  has  hied  to  the  tower  of  Graeme, 
He  took  Auld  Durie  on  his  back ; 
He  shot  him  down  to  the  dungeon  deep. 
Which  garr'd  his  auld  banes  gie  mony  a  crack. 

*^  For  nineteen  days  and  nineteen  nights. 
Of  sun  or  moon,  or  midnight  stem, 
Auld  Durie  never  saw  a  blink. 
The  lodging  was  sae  dark  and  dem." 

it  length  the  law-suit  being  decided  in  the  Earl's  fayour,  ^^  Auld 
Done''  was  sent  back  to  his  sorrowing  relatives.  A  strange  picture 
}f  the  times. 

Sir  Bobert  Spottiswood  of  New  Abbey  and  Danipace,  son  of  the 
Archbishop  of  St  Andrews,  after  taking  his  degree  of  M.A.  at 
Glasgow,  spent  no  less  than  nine  years  at  the  University  of  Oxford 
and  at  varioas  universities  on  the  Continent,  studying  law  and 
literature,  till  he  became  one  of  the  most  learned  scholars  and 
lawyers  of  the  time.  In  1626  he  was  appointed  an  Ordinaiy  Lord, 
3sd  in  1633  elected  as  President  of  the  Court.  He  was  an  object 
^SQch  great  dislike  to  the  Presbyterian  party,  who  at  that  time 
vere  in  the  ascendant,  that  he  was  obliged  to  flee  into  England, 
vhete  he  remained  till  Charles  paid  his  second  visit  to  Scotland. 
Returned  again  to  Edinburgh,  he  was  obliged  to  appear  before 
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Parliament  as  a  promoter  of  the  quarrel  between  the  King  and  his 
people.  In  1641  he  was  committed  to  the  Castle  on  the  same 
charge,  but  was  not  long  detained  there.  In  1645  he  was  i^pointed 
by  Charles  to  act  as  Secretary  of  State ;  and  having  in  that  capacity 
passed  a  commission,  creating  Montrose  the  Kin^s  Lieutenant  in 
Scotland,  he  actually  travelled  from  Oxford  to  the  wilds  of  Perth- 
shire in  order  to  deliver  the  commission  to  the  Marquis.  Bemainiog 
with  Montrose,  he  was  taken  prisoner  at  the  battle  of  Philiphaugh; 
after  which  he  was  again  brought  before  Parliament,  and  for  his 
acts,  especially  that  last  mentioned,  sentenced  to  be  beheaded.  The 
sentence  was  carried  into  e£Pect, — Spottiswood  proving  himself  oa 
the  scaffold  a  man  of  great  courage  and  firmness.  None  have  evef 
attempted  to  deny  President  Spottiswood's  great  learning  and  ability, 
A  keen  controversy,  however,  has  been  maintained  between  the 
writers  of  different  sides  as  to  his  integrity  on  the  bench :  Bishop 
Burnet  and  the  Royalists  contending  that  he  was  no  less  distb 
guished  for  ability  than  for  integrity;  the  partisans  of  the  Parli»* 
ment,  on  the  contrary,  declaring  that  he  was  not  above  the  vulgal 
influences  of  corruption.  With  whom  the  truth  lay,  it  is  now  ion 
possible  to  say.  Sir  itobert  is  well  known  as  the  collector  of  the 
Reports  called  SpoUmooode^s  Practich. 

Sir  Archibald  Napier  of  Merchiston,  the  eldest  son  of  the  cele* 
brated  mathematician,  and  afterwards  Lord  Napier,  held  the  oiEces 
of  Justice-Clerk  and  Ordinary  Lord  of  Session  for  a  short  time  in 
the  year  1624.  The  former  office  he  resigned,  and  from  the  latte^ 
he  was  removed  on  account  of  his  being  at  the  same  time  Treasurern 
Depute  for  life.  Lord  Napier  espoused  the  side  of  Charles  L 
in  his  quarrels  with  the  Parliament,  bringing  himself  into  much 
trouble  thereby.  He  escaped  from  the  field  of  Philiphangb,  and 
died  soon  after,  in  the  seventieth  year  of  his  age.  In  early  life 
Napier  devoted  much  attention  to  the  science  of  agriculture,  then 
in  its  infancy ;  and,  in  1598,  it  appears  that  he  obtained  a  patent 
for  ^^  muking,  labouring,  and  manuring^  of  all  and  whatsumever 
lands,  absweill  manurit  and  riven  out  as  unmanurit,  within  the 
haili  bounds  of  this  realme,  absweill  to  coime  as  to  pasturage  and 
meadows,  during  the  haill  space  of  twenty-one  years  next  efter  his 
entrie  thereto." 

Sir  Andrew  Fletcher  of  Innespeffer  was  appointed  a  Senator  of 
the  College  of  Justice  in  1623.  He  would  appear  to  have  been  a 
man  of  considerable  sagacity,  and  much  relied  on  in  the  condoct  of 
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pablie  a&irs.  He  was  a  member  of  many  osefiil  commissions,  the 
labours  of  some  of  which  were  productive  of  much  benefit  to  the 
coontiy,  while  those  of  others  only  failed  of  their  object  from  the 
tmnbloos  circumstances  of  the  times.  Fletcher  was  an  active  and 
influential  commissioner  in  the  Estates,  and  struggled  hard  to  pre- 
Teut  the  surrender  of  Charles  I.  to  the  English  army.  At  one 
time  he  sncceeded  in  gaining  a  majority  to  his  views;  but  they 
w^»  ultimately  defeated,  through  the  defection  of  the  Duke  of 
Hamilton.    He  died  in  the  year  after  the  Begicide. 

Sir  James  Learmonth  of  Balcomie  became  an  Ordinary  Lord  in 
1627.  He  was  the  colleague  of  JFletcher  in  several  of  the  com- 
missions  which  we  have  just  mentioned,  and,  like  him,  was  a  man 
mach  esteemed  for  his  prudence  in  the  management  of  public  affairs. 
On  more  than  one  occasion  he  was  temporarily  elected  President 
of  the  Court.  During  the  Commonwealth,  he  was  appointed  one 
of  the  ^  Commissioners  for  the  administration  of  justice  to  the 
people  of  Scotland,"  and,  while  discharging  his  duties  in  that 
capacity,  he  suddenly  expired  on  the  bench  in  June  1657.  Of 
Learmonth's  character,  death,  and  burial,  the  following  quaint  de- 
scription is  given  in  the  Diary  of  John  NicoU  (p.  198)  :  "A  man 
verrie  paynefnll  in  his  office,  and  willing  to  dispatche  bussiness  in 
this  sad  tyme,  depairted  this  lyff  evin  in  a  moment,  sitting  upone 
the  bensche  in  the  Parliament  Hous,  about  nyne  in  the  clok  in  the 
morning,  to  the  great  greiff  of  much  pepill.  His  corps  wes  honor- 
abliebureyit  in  the  church  kirk  yaird  in  Edin'.,  with  such  numberis 
of  pepill  as  wes  admirable,  and  haid  mumiris  befoir  and  following  the 
bear,  above  fyve  hundreth  persones.  His  removing  fra  that  bensche 
was  esteemed  to  be  a  nationall  judgement." 

We  ooroe  at  last  to  Sir  John  Scot  of  Scotstarvet,  a  writer  from 
whose  caustic  pages  we  have  derived  much  of  the  information  we 
have  above  given  as  to  his  predecessors  and  contemporaries.  Sir 
John  was  first  appointed  Director  of  Chancery,  an  office  which  he 
held  for  half  a  centuiy.  In  1632  he  became  an  Ordinary  Lord  of 
Session.  In  1638  he,  along  with  Lords  Craighall,  Durie,  and  En- 
nertal,  M&ised  to  take  the  King's  covenant,  though  hard  pressed 
with  his  brethren  (the  rest  of  whom  yielded)  to  do  so.  Whether  it 
was  that  Sir  John  was  a  trimmer, — and  yet,  that  idea  seems  excluded 
by  his  conduct  just  mentioned,  in  refusing  to  take  the  King's  cove- 
nant— we  know  not,  but  he  had  the  trimmer's  fate,  and  was  perse- 
cuted by  both  parties ;  Oliver  Cromwell  fining  him  L.1500  stg.  in 
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1654,  and  Charles  11.  in  his  turn  amercing  him  in  the  sam  of 
L.500.  It  was  very  likely  this  treatment  which  gave  its  pungency 
to  Sir  John's  well-known  treatise  on  the  Staggering  SuUe  of  Sc^ 
Statesmeru  It  was  the  design  of  Sir  John  in  that  work,  says  Buddi- 
man  in  his  preface,  ^^  to  point  out  the  various  methods  by  which 
the  statesmen  attained  to  power,  the  unstable  fi>oting  on  which  they 
maintained  it,  and  by  what  means  they  either  fell  from  their  gloiy^ 
or  afterwards,  in  themselves  or  families,  suffered  the  punishment  of 
their  oppressions  and  rapine."  It  is  truly,  as  a  manuscript  anno- 
tator  has  said,  ^^  a  melancholy  view  of  ambition  and  human  great- 
ness" which  the  Staggering  State  presents.  No  doubt,  to  some 
extent,  as  we  have  already  suggested.  Sir  John's  opinions  were  dis- 
torted and  biassed  by  the  circumstances  of  his  life  and  temperament; 
but  there  is  only  too  much  truth  in  the  picture  he  presents  of  the 
littleness  of  great  men,  and  the  self-seeking  of  profened  patriots,— 
a  picture  for  which  the  materials  exist  not  only  among  the  Scots 
statesmen  '^  for  one  hundred  years,  viz.,  from  1550  to  1650,"  bat 
among  the  statesmen  of  all  ages  and  every  country.  The  StaggerwQ 
State  is  a  valuable  repertory  of  curious  anecdotes,  collected  at  the 
time  to  which  they  relate  by  one  who  had  the  best  means  t£  know- 
ing their  accuracy,  and  who  had  the  power  of  telling  them  in  a  most 
quaint  and  graphic  manner.  Much  less  generally  known,  but  pro- 
bably more  valuable,  were  Scotstarvet's  labours  in  connection  with 
two  very  famous  contributions  to  Scottish  literature  and  science,— 
the  DeliticB  Poetarum  Scotorunij  and  the  Theatrum  Scotia  of  Blaeu's 
Atlas,  published  at  Amsterdam  in  1662.  The  former  work  con- 
sisted of  Latin  poems  composed  by  Scottish  writers,  and  collected 
by  Sir  John,  acting  in  conjunction  with  the  famous  Arthur  John- 
ston, himself  a  poet,  scarcely,  if  at  all,  inferior  to  Buchanan.  The 
high  estimation  in  which  Johnston  held  his  fellow-labourer  is  ap- 
parent from  many  passages  of  his  graceful  preface.  Afler  mention- 
ing some  of  the  great  losses  to  Greek  and  Latin  literature  from  the 
neglect  of  the  ancients,  he  thus  addresses  Scot :  ^*  tu  hac  infamia  et 
saeclum  et  gentem  tuam  liberas,  dum  popularium  tuorum  sibyUina 
folia,  vel  salsamentariorum  manibus,  vel  tinearum  dentibus  erepts^ 
ad  posteros  transmittis."  Again,  he  inquires,  in  allusion  to  Sir 
John's  labours :  '<  quid  enim  laudabilius,  quam  virum  eminentem, 
et  publicis  negotiis  districtum  succisivas  horas,  quas  plerique  vel 
alea,  vel  crapula  vel  somno  prodigunt,  Musarum  studiis  consecnireT 
Quid  gloriosius,  quara  ci ves  et  tributes  sues,  jam  animam  agentes,  oon 
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dicam  a  mortey  sed  ab  ipsa  etiam  mortalitate  vindicare?'*  It  was 
ander  Scotetarvet's  patronage  that  Timothy  Pont  made  his  famous 
survey  of  Scotland,  which  he  did  not  live  to  complete.  At  his 
death,  Ponf  s  papers  would  have  been  lost,  and  his  life's  labour  gone, 
had  not  Sir  John  interposed  to  preserve  them,  and  further  induced 
Robert  Gordon  of  Strdoch,  and  his  son,  to  finish  what  yet  remained 
to  be  done.  Their  maps,  along  with  topographical  notices  of  the 
rarions  counties,  ilirnished  partly  by  the  ministers  of  the  church, 
whom  Scotstarvet,  in  anticipation  of  Sir  John  Sinclair,  had  enlisted 
in  the  service,  and  largely  by  himself,  were  published,  under  the 
title  of  the  Theatrum  SeotuBj  in  the  sixth  volume  of  Blaeu's  famous 
Atlas,  Mogor  sive  eosmographia  Blaviana.  To  superintend  the  publi- 
cation of  this  splendid  contribution  to  Scottish  topography,  Sir  John 
went  over  to  Holland,  though  very  far  advanced  in  years,  and 
laboured  most  assiduously  in  order  to  secure  that  the  information 
given  should  be  both  full  and  accurate.  Blaeu  expresses,  in  no 
measured  terms,  his  admiration  of  the  old  man's  zeal  and  energy. 
Sir  John  attained  a  great  age,  and  died  in  1670  in  his  eighty-fourth 
year.  Few  of  his  contemporaries  have  so  good  a  daim  on  the  grati- 
tade  of  posterity ;  and  we  willingly  close  this  period  with  the  name 
of  80  nseiul  and  patriotic  a  citizen  as  Sir  John  Scot  of  Scotstarvet. 
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VVhilb  the  happy  results  of  recent  legishition  on  the  law  of  evidence 
are  now  so  apparent,  we  may  still  admit  the  ingenuity  of  that 
judicial  system  founded  by  the  wisdom  of  our  ancestors,  whose 
principle  appears  to  have  been,  that  the  most  perfect  and  unclouded 
vision  was  only  to  be  obtained  by  resolutely  closing  the  eyes 
af^ainst  all  outward  sources  of  illumination.  In  such  a  system,  in 
wbich  every  person  likely  to  know  anything  of  the  subject  matter 
of  the  action  was  excluded  on  some  ground  or  other  from  giving 
evidence^  the  wonder  is  how  the  truth  was  arrived  at  after  all. 
The  secret  of  the  explanation  may  be  illustrated  by  the  well-known 
anecdote  of  the  American  duellists,  who  agreed  to  fight  with  pistols 
in  a  dark  room.  One  of  the  combatants,  not  wishing  to  run  the 
risk  of  inflicting  a  wound  which  might  be  &tal,  hit  upon  the  novel 
snd,  as  he  thought,  prudent  expedient  of  firing  up  the  chimney. 
VM-  nr.— HO.  xLm.  jv^t  1S60.  t  r 
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To  his  great  surprise^  the  shot  took  effect,  and  he  sacceeded  in  & 
lodging  the  adversary,  whose  honour,  if  we  may  credit  the  Hiiift 
brastic  distich,  would  not  receive  either  solace  or  satisfkctton 
such  a  passage  of  arms.    And  so,  too,  it  often  happened,  when 
light  was  excluded  from  the  apprehension  of  a  judge  by  the  restri 
tion  of  an  ancient  and  barbarous  code,  that  the  cowardice  or 
becility  of  a  dishonest  litigant  would  betray  him,  at  a  time  wl 
his  adversary,  if  left  to  his  own  guiding  would  have  been  po' 
to  injure  him.  But  we  are  not  going  to  apologize  for  the  old  law 
evidence,  and  still  less  to  enter  on  a  detailed  exposition  of  the 
Our  object  is  to  point  out  some  particulars  on  which  the  law 
evidence  is  susceptible  of  amendment ;  and,  as  preliminary  to  tl4 
end,  a  veiy  shod  summaxy  of  what  has  ahready  been  accomptblill 
may  suffice.  '  1 

The  first  of  the  recent  statutes  on  evidence  was  passed  in  18fl 
(3  and  4  Vict.,  cap.  59),  its  chief  purpose  being  to  abrogate  the  rd| 
by  which  witnesses  were  excluded  on  the  ground  (^  relationsh^ 
Under  its  provisions,  it  became  competent  to  adduce  and  examin 
as  witnesses  all  persons  standing  in  uy  degree  of  relationship! 
the  party  adducing,  except  when  standing  in  the  relation  of  husbaii 
and  wife.  The  metut  perjuirii  even  in  1840  seems  to  have  been  Xi 
strong  to  allow  of  any  further  extension  being  entertained.  Th 
next  Act,  passed  in  1852  (15  and  16  Vict.,  cap.  27),  made  greij 
havoc  amongst  the  old  exclusionary  rules.  It  {HX)vided  that  no  ooi 
should  be  excluded  from  giving  evidence  (sec.  1)  ^'bj  reason  d 
having  been  convicted  or  having  suffered  punishment  for  crime,  A 
by  reason  of  interest,  or  by  reason  of  agency  or  of  partial  couns^ 
or  by  reason  of  having  appeared  without  citation,  or  by  reason  d 
having  been  precognosced  subsequently  to  the  date  of  citation." 
These  were  all  good  objections  to  the  admissibility  of  a  witness,  and 
such  objections  were  sustained,  at  least  to  some  extent,  on  the  venr 
slightest  grounds.  To  have  copied  or  read  any  of  the  papers  in 
process  was  in  most  cases  held  sufficient,  on  the  ground  of  agenct 
and  partial  counsel,  to  exclude  the  evidence  of  the  most  disinterested 
witness ;  and  although,  in  a  few  cases,  the  witnesses  were  received, 
the  deliverance  of  the  Commissioner  or  the  Judge  set  forth  with 
great  gravity  that  such  evidence  was  only  received  twrn  nota.  hut 
while  it  was  provided  that  agency  and  partial  counsel  were  not  is 
future  to  exclude  the  testimony  of  a  witness,  the  witness-box  wa5 
still  to  be  strictly  fenced  against  the  admission  of  the  actual  agent: 
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'<  It  shall  not  be  oompetemt  to  adduce^  as  a  witness  in  any  action 
or  proceedings  any  person  who  shall  at  the  time  when  he  is  so  ad- 
duced as  a  witness  be  acting  as  agent  in  the  action/'  et<^.  This  Act 
farther  allowed  the  examination  of  any  one  who,  though  appearing 
as  a  party  to  the  actioBi  had  no  substantial  interest  in  its  result. 
If  he  were  nominally  a  party  to  the  action,  his  testimony  was  ad- 
missiUe,  not  so  if  he  had  any  substantial  int^est.  The  last  of  the 
Evidence  Amendment  Statutes  was  passed  in  1853  (16  and  17 
Vict^  cap.  20),  and  was  greatly  in  advance  of  the  other  two.  It 
repealed  the  previous  statute,  in  so  far  as  it  excluded  the  agent  in  the 
cause  from  being  a  witness,  allowed,  the  parties  to  the  action  to  be- 
come witnesses  for  themselves  or  their  opponents,  and  allowed 
husband  and  wife  to  be  adduced  as  witnesses  for  each  other ;  but  it 
provided  that  nothing  contained  in  the  Act  should  apply  to  certain 
enumerated  consistorial  actions.  Thus,  from  the  exclusion  of  the 
parties  and  their  relatives,  we  have  advanced  to  the  admission  of 
both  without  distinction ;  from  the  exclusion  of  persons  on  the  ground 
of  interest,  we  have  advanced  to  the  admission  of  the  very  parties  to 
the  suit ;  and  from  the  exchision  of  others  on  the  ground  of  agency 
or  partial  counsel,  we  have  advanced  to  the  admission  of  the  agent 
in  the  suit  at  the  very  time  of  his  examination  as  a  witness,  except 
in  a  mere  handful  of  cases  enumerated  in  the  last  statnte.  These 
are  great  and  radical  changes,  and  it  may  be  truly  said,  that  little 
remains  now  for  complaint  on  the  score  of  the  exclusion  of  testi- 
mony. But  there  are  exclusions  still  existing,  such  as  those  re- 
served by  the  last-mentioned  statute,  and  others  where  the  exclusion 
operates  less  against  the  mere  admission  of  the  testimony  than 
against  its  admission  to  certain  effects.  It  would  be  well  that  these 
last  rags  of  the  system  of  exclusion  were  swept  away, — a  system 
which,  more  than  half  a  century  ago,  Jeremy  Bentham  described 
as  being  calculated  more  frequently  to  produce  than  to  prevent 
injustice,  adding,  with  characteristic  emphasis,  that  it  would  be  a 
prodigious  benefit  to  justice  if  exclusion  of  evidence  were  itself  for 
ever  and  in  every  instance  excluded. 

We  have  observed  that,  as  a  general  rule,  the  evidence  of  husband 
and  wife  is  admissible  for  and  against  each  other.  In  consistorial 
actions  such  evidence  is  not  admissible,  though  it  does  not  appear 
that  there  is  any  good  reason  for  the  distinction.  Almost  the  first 
step  in  an  action  for  divorce  is  the  oath  of  calumny  taken  by  the 
pursuer.    Under  it  the  pursuer  must  swear  that  he  or  she  believes 
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the  statements  in  the  summons  to  be  true^  and  that  the  action  pro 
ceeds  on  no  collusive  arrangement.    While  such  evidence  of  n» 
tives  is  not  only  admitted  but  required  £rom  the  pursuer,  that  sa 
person  is  excluded  from  speaking  to  facts  which  he  or  she  kno«9 
and  which  either  of  them  may  have  seen,  however  important  thdi 
bearing  upon  the  merits  of  the  cause.    There  can  be  no  donbt  thi 
there  is  here  an  open  door  for  injustice.    If  a  husband  or  wij 
can  speak  to  the  merits  of  the  action,  from  personal  knowledge,  li 
allow  them  to  do  so  would  only  be  allowing  them  to  state  tfal 
reasons  they  had  for  emitting  the  oath  de  calumfiia^     To  adini 
the  general  deposition  de  calumnioj  and  exclude  the    atatemeil 
of  the  facts  on  which  that  general  deposition  is  founded,  is  obviouiii 
inconsistent.    But  v^e  proceed  to  notice  a  most  glaring   inco»i 
sistency  in  the  same  branch  of  law.     If  a  married  woman  raises  ad 
action  of  separation  and  aliment  against  her  husband  on  the  grounli 
of  cruelty  and  maltreatment,  her  evidence — the  best  evidence  wiudjpi 
could  be  adduced  on  the  point — is  excluded.    It  may  be  that  hct 
evidence  is  the  only  evidence  which  can  be  given  to  the  nature  <i 
the  assaults  or  cruelty  libelled.     It  could,  doubtless,  and  would  re- 
quire to  be  corroborated  by  other  witnesses,  who  might  speak  to  tbt 
nature  of  the  external  evidence  of  violence,  attributed  by  the  wife  t# 
the  assaults  made  upon  her ;  but  it  is  as  likely  as  not  that  no  one 
but  herself  can  speak  to  the  acts  of  violence  themselves.     But  her 
evidence  is  excluded,  and  she  must  either  remain  in  her  hnsban<fs 
house,  subject  to  renewed  and  additional  cruelty,  or  leave  it  without 
having  any  claim  on  him  for  that  pecuniary  assistance  for  her  sup> 
port  which  he  is  bound  to  supply.    But  if,  instead  of  raising  a  civil 
action  for  separation  and  aliment,  she  adopts  the  more  serious  course 
of  having  her  husband  indicted  and  tried  on  the  assault  before  a  \ 
criminal  tribunal,  her  evidence  is  freely  admitted ;  indeed,  it  is  the 
first  and  chief  evidence  on  which  the  prosecutor  relies  for  his  verdirt  I 
Thus,  where  the  wife  claims  the  civil  rights  of  separation,  her  en-  , 
dence  as  to  certain  facts  is  excluded ;  but  where  her  husband  i&  \ 
being  tried  ad  vindictam  publicam,  her  testimony  to  the  samefoc^  I 
is  freely  admitted.     Is  she  more  likely  to  commit  perjuxy  in  the  one  I 
case  than  the  other?    Or  is  her  judgment  less  likely  to  be  biassed 
by  a  desire  to  screen  her  husband,  than  by  the  vulgar  anxietj  to 
make  out  a  good  claim?     A  wife  claiming  that  which  is  her  right 
is  surely  not  so  likely  to  tell  what  is  untrue  in  support  of  her  claim. 
as  she  is  (even  when  smarting  under  great  wrongs)  to  make  a 
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Btatement  not  perfectly  true,  or  to  keep  back  part  of  the  trath^ 
where  the  tnie  narration  of  the  whole  facts  would  lead  to  the  in- 
fliction of  a  heavy  personal  punishment  upon  her  offending  partner. 
Bat  apart  from  speculation  on  the  subject,  it  is  plainly  indefensible 
to  admit  the  evidence  of  the  same  person  as  to  the  same  facts,  in 
criminal  trials,  and  exclude  it  in  a  civil  cause.  That  the  one  case 
is  a  public  vindication,  and  the  other  the  vindication  of  a  mere 
personal  right,  is  simply  to  assert  a  distinction  without  a  difference, 
tor  it  has  never  yet  been  maintained  that  public  rights  are  to  be 
vindicated  in  a  manner  in  which  it  is  impossible  or  illegal  to  vindi- 
cate private  and  personal  rights. 

Another  instance  of  the  inconsistent  application  of  the  rules  of 
evidence  may  be  found  in  those  cases  where  it  is  essential  to  ascer- 
tain whether  a  living  child  had  been  born.  It  is  well  known  that 
in  such  cases  where  the  existence  of  the  child  affected  the  patri- 
monial interests  of  its  parents  or  others,  the  legal  proof  of  such  ex- 
istence was  of  an  exceedingly  limited  character.  The  proof  must 
be  that  the  child  was  heard  to  cry,  and  no  other  evidence  will  be 
listened  to  in  support  of  the  allegation  of  life.  How  stringently 
this  rule  has  been  enforced  is  well  illustrated  in  the  case  of  Robert- 
tan,  2dd  January  1833  (11  S.  and  D.  297).  In  that  case,  it  was 
alleged  that  the  child  had  shown  symptoms  of  life  for  three^uarters 
of  an  hour  after  its  birth,  had  been  seen  to  breathe  repeatedly,  and 
its  heart  distinctly  felt  to  beat ;  but  it  was  admitted  that  during  that 
period  it  had  not  been  heard  to  cry.  This  was  held  insufficient  to 
establish  that  the  child  had  been  bom  ah've,  and  the  rights  of  parties 
were  settled  as  if  there  had  been  no  birth  at  all.  From  the  argu- 
ment advanced  for  the  pursuer  in  that  case,  we  quote  the  follovring : 
— "  All  other  evidence  of  this  (that  is,  of  the  child  being  bom  alive), 
except  crying,  is  not  absolutely  excluded  in  all  cases.  Take  the 
case  of  child-murder,  and  suppose  the  mother  were  proved  to  have 
laid  violent  hands  on  the  child,  in  presence  of  witnesses,  and 
strangled  it  immediately  on  birth,  and  that  medical  testimony  esta- 
blished beyond  doubt  that  the  child  had  lived  and  breathed,  but 
that  the  persons  present  had  not  heard  it  cry ;  could  the  mother 
possibly  be  acquitted?  Most  assuredly  not.  But  what  situation  of 
matters  would  that  be,  that,  in  the  Court  of  Justiciary,  the  child 
should  be  held  to  be  alive,  so  as  to  subject  the  mother  to  capital 
punishment  for  its  murder;  while,  in  a  civil  question,  regarding 
the  same  child,  it  would  be  held  that  it  had  never  lived  I"    An  in- 
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consistent  and  anomaloas  reBult,  but  a  result  nnfmrtanately  eztstB|| 
in  as  full  fhrce  in  I860  aa  in  1833,  though,  since  the  passing  of  Ml 
Dunlop's  Act,  the  necessity  for  investigations  of  this  nature  has,  to 
large  extent,  been  obviated.  In  the  Court  of  Justiciaiy^  may  ai^ 
ment  in  a  case  of  in&nticide,  founded  on  the  statement  that  th 
child  had  never  lived,  because  it  had  not  been  heard  to  cry,  wool 
be  simply  laughed  out  of  court  If  the  child  was  proved  to  ha« 
breathed,  and  its  heart  felt  to  beat,  there  would  be  no  doabt  entei 
tained  as  to  its  having  lived.  But  any  proof  of  life,  except  that  ik 
child  was  heard  to  cry,  is  excluded  in  all  cases  where  such  life  affeel 
civil  rights,— excluded,  that  is,  to  the  effect  of  proving;  that  a  1mm 
child  had  been  bom. 

Somewhat  akin  to  the  inconsistency  which  we  have  just  besi 
considering,  is  the  next  and  last  case  which  we  purpose  laying  ba 
fore  our  readers.    In  cases  of  ccmcealment  of  pregnancy  and  chitt 
murder,  the  results  of  an  m^ecHo  corporisy  as  r^Hurted  by  the  em 
amining  medical  man,  form  the  chief  evidence  against  the  unfoai 
tunate  panel.    In  the  first  mentioned  class  of  cases,  thia  is  all  tht 
evidence  which  the  Crown  is  bound  to  adduce  in  support  of  the  in-i 
dictment.    If  it  appears  from  such  inapectio  that  the  {Hrisoner  bai! 
been  lately  delivered,  she  must,  to  prove  her  innocence  of  tlie  charge 
laid  against  her,  produce  her  child,  or  prove  that  she  made  known 
her  pregnancy  to  some  one,  or  that  she  called  for  assistance  at  the 
time  of  her  delivery.    The  Crown,  having  proved  that  delivery  hflf 
recently  taken  place,  needs  do  no  more ;  the  panel  must  then  dear  i 
herself.    Accordingly,  when  a  woman  is  apprehended  on  such  t 
charge,  an  inspeciio  corporis  is  the  first  thing  that  takes  place,  and  i 
there  is  not,  and  never  has  been,  any  hesitation  in  enforcing  snda  \ 
inspection,  and  founding  on  its  results  as  evidence.     Bat  what  is  | 
thus  enforced  and  admitted  to  prove  criminality  in  the  Court  (£ 
Justiciary,  is  not  admitted  to  prove  the  innocence  of  a  party  in  a 
civil  suit    This  has  been  lately  decided,  in  the  case  oi  DavidwH) 
decided  ll^A  February  1860.    There  the  wife  sued  her  husband  for 
a  divorce,  on  the  ground  of  several  acts  of  adultery  committed  by  him. 
It  was  alleged,  inter  alioy  that  he  had  committed  adultery  with  a 
niurserymaid  at  one  time  in  the  employment  of  the  parties.    The 
pursuer  endeavoured  to  establish  this  charge,  but  did  not  call  tbe 
alleged  paramour  as  a  witness.    The  defender,  however,  did  sot 
and  under  examination  she  deponed  that  she  had  never  had  illicit 
intercourse  with  the  defender,  nor  with  any  other  man.    It  vvas 
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then  proposed  by  the  defender  to  examine  a  medical  gentleman  of 
eminence,  to  state  the  resalts  of  an  inspeetio  corporis  of  the  alleged 
paramoor  which  he  had  made,  with  the  view  of  ascertiuning  whether 
or  not  she  was,  as  she  alleged,  still  virgo  intacta^  but  the  Court  re- 
fused to  admit  the  evidence  of  the  proposed  witness.  We  need  not 
go  into  a  detail  of  the  grounds  on  which  the  Court  anived  at  this 
decision ;  but  the  chief  ground  was  this,  that  as  the  Court  could  not 
compel  the  young  woman  to  submit  to  another  inspectio  at  the 
instance  of  the  pursuer,  it  could  not  admit  evidence  which  the  pur- 
suer had  no  opportunity  of  meeting.  But  further  than  this,  a  very 
grave  doubt  was  suggested,  whether  such  evidence  could  be  admitted 
in  any  civil  case.  That  which  we  have  given  as  the  chief  ground 
on  which  the  pipposed  evidence  was  excluded,  would  have  been  an 
excellent  objection,  had  the  proposed  evidence  been  ofiered  as  con- 
dosive  of  the  case,  in  the  same  way  as  the  decisk)n  of  an  arbiter  is 
conclusive ;  but  scarcely  appears  sound  when  applied  to  the  admis- 
sion of  evidence  merely  tendered  quantum  valeat  We  do  not,  how« 
ever,  go  into  the  question  here  as  to  the  soundness  of  this  decision. 
It  is  sufficient  for  our  present  purpose  to  notice  that  the  evidence 
was  excluded,  and  that  there  was  thus  excluded  in  a  civil  cause 
evidence  which  might  have  proved  the  innocence  of  two  persons 
charged  widi  a  grave  offence,  and  that,  too,  the  very  same  evidence 
as  is  constantly  ctdmitted  in  a  criminal  trial  to  prove  the  guilt  of  the 
accused. 

The  exdosion  of  evidence  on  any  of  the  grounds  to  which  we 
have  adverted  is  erroneous  in  principle,  and  can  scarcely  fail  to  lead 
to  practical  injustice.  After  what  has  already  been  done  towards  the 
abolition  of  exclusive  rules  of  evidence,  we  would  hope  that  some 
more  sweeping  measures  will  yet  be  carried  into  law.  But  even 
though  the  rules  of  evidence  should  remain  as  they  at  present  stand, 
it  is  at  least  desirable  that  they  be  applied  with  an  undeviating 
consistency.  We  must  not  have  rules  enforced  in  the  Court  of 
Josticiaiy  which  are  disregarded  in  the  Court  of  Session,  nor  evi- 
dence of  a  certain  character  admitted  in  one  case  as  proof  of  guilt, 
which  in  another  is  excluded  when  tendered  in  proof  of  innocence. 
The  true  principle  is,  that  all  relevant  evidence  ought  to  be  admitted, 
leaving  ^e  question  of  its  weight  and  sufficiency  to  be  determined 
by  the  judicature  before  whom  it  is  adduced. 
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NOTES  IN  THE  INNER  HOUSE. 
SECOND  DIVISION. 

Homey  v.  Harvey.  i 

The  nature  and  extent  of  the  paternal  aathoritj  over  chUdren  \ 
minority,  formed  the  subject  of  a  carefully-considered  and  importa^ 
decision  of  the  Second  Division,  on  the  15th  Jane,  in  the  case  repoi 
at  the  time  under  the  name  of  '^  A.  B.,  petitioner,  for  the  custody 
and  for  access  to,  his  children."     The  petitioner  havings  with 
gular  taste,  chosen  to  disclose  his  name — which  most  persons  in 
same  circumstances  would  have  carefully  concealed — ^in  letters  to 
public  journals,  it  would  be  a  useless  delicacy  to  refer  to  the 
under  any  but  its  proper  style,  Harvey  v.  Harvey.    The  facts  of  ti 
case  are  so  clearly  and  succinctly  stated  in  the  opinion  of  the  Loa 
Justice-Clerk  (of  which  the  leading  passages  are  extracted  in  o^ 
Digest  of  Cases,  on  page  382),  that  it  is  scarcely  necessary  for  us  tji 
recapitulate  them  here.    The  petitioner  seeks  to  have  the  cosu^j 
of  his  children— who  are  fifteen  and  fourteen  years  of  age  respectiyelj; 
and  have  been  resident  for  twelve  years  with  their  maternal  grani 
father — restored  to  him  by  the  Court.      The  children  and  thejr 
curator  ad  litem  oppose  this  demand.    The  children  express  gre4 
repugnance  to  the  society  of  their  father,  who  was  divorced  in  l^ 
for  being,  in  the  words  of  the  Lord  Justice-Clerk,  ^^  guil^  of  thi 
capital  crime  of  incest"  with  his  wife's  sister,  and  who,  in  ISH^ 
made  proposals  of  marriage  to  her.    The  petitioner  contends,  that 
he  has  by  law  an  absolute  and  uncontrollable  right  to  regulate  tl» 
place  of  residence  of  his  children,  and  to  require  them  to  remain  ^ 
under  his  personal  custody  and  care,  unless  it  can  be  shown  that 
this  is  clearly  inconsistent  with  their  personal  safety,  or  would  be] 
clearly  productive  of  moral  contamination ;  neither  of  which,  he 
maintained,  would  be  the  result  of  his  obtaining  their  custody,  the 
events  alluded  to  having  taken  place  many  years  ago.    The  Lord 
Justice-Clerk,  in  delivering  the  judgment  of  the  Court,  drew  i ! 
clear  distinction  between  the  power  of  a  father  over  children  in 
pupillarity,  rightly  termed  a  right  of  dominion,  and  the  much  mon? 
feeble  authority  that  he  possesses  over  minorea  puberesy  which  i&av« 
according  to  Stair,  come  to  an  end  by  the  children's  marriage  ^ 
their  being  allowed  to  engage  in  an  independent  occupation,  or  bj 
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be  parents  treating  them  in  an  unnatural  manner,  or  acquiescing 
1  their  living  apart. 

The  principles  laid  down  in  the  four  leading  propositions  of  the 
lordJnstioe-Clerk's  opinion  are  of  a  broad  and  important  character ; 
Bt  several  practical  questions  will  still  remain  open.  The  Courts 
ireiusingthe  prayer  of  the  present  petition,  were  evidently  actuated 
f  three  separate  considerations.  First,  the  previous  misconduct  of 
le  father — his  adultery  with  his  wife's  sister,  twelve  or  thirteen 
2ars  ago,  and  his  proposals  to  her  in  1848 — demonstrated  a  laxity, 
'rather  total  want  of  principle  on  his  part ;  and  thus,  when  taken 
Id  consideration  along  with  his  own  letters,  which  displayed  an 
iter  unconsciousness  of  the  enormity  of  his  conduct,  rendered  it 
^able  that  his  children,  if  handed  over  to  him,  would  be  exposed 
moral  contamination.  In  the  second  place,  the  fact  that  the 
ther  had  relinquished,  for  so  many  years,  the  care  and  custody  of 
s  children  to  others,  was  a  strong  reason  for  non-compliance  with 
s  present  demand.  Thirdly,  the  strong  aversion  of  the  children 
ihold  any  intercourse  with  their  father,  was,  under  the  principles 
)o?e  laid  down,  a  very  forcible  reason  for  refusing  the  petition. 
It  thus  appears  that  the  case  was  a  peculiarly  strong  one ;  and  the 
Hnbination  of  so  many  elements  enabled  the  Court  to  refuse  the 
Mtion  without  any  difficulty.  But  what  would  have  been  the 
salt  if  either  of  the  three  had  stood  alone  ?  For  instance,  what 
mount  of  misconduct  on  the  part  of  a  father  will  justify  the  Court 
I  refusing  his  prayer  for  the  custody  of  his  children  1  As  the 
Igect  of  the  Court  is  not  the  punishment  of  the  father,  but  the 
(otection  of  the  children,  past  acts  are  chiefly  to  be  looked  at  in  so 
IT  as  they  afford  an  augury  for  the  future.  The  petitioner  might 
«ve  committed  adultery  thirteen  years  before,  .and  might  have  long 
ince  repented,  and  might  even  have  become  a  bright  and  shining 
ght  in  the  eyes  of  some  religions  body.  In  such  a  case,  the 
ourt  would  probably  hesitate  before  they  deprived  a  father  of 
iuldren  who  had  willingly  remained  in  his  custody.  In  the  present 
we,  the  adultery  was  aggravated  by  the  relationship  existing  be- 
^^  the  petitioner  and  the  person  with  whom  the  adultery  was 
Ammitted,  making  the  act  a  ^^  great  family  crime ;"  although,  as 
^^  coQDflel  argued,  his  residence  in  colonies,  some  of  which  had 
fussed,  or  were  passing,  a  bill  for  the  legalization  of  marriages  with 
*  deceased  wife's  sister,  to  which  those  with  a  divorced  wife's  sister 
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were  analogous,  inust  be  taken  into  consideration.  Perhaps  tl 
circamstance  most  unfavourable  to  the  petitioner  of  all,  was  ti 
fact,  that  his  own  letters  revealed  an  utter  obliquity  of  moral  vie 
and  a  confusion  of  right  with  wrong,  showing  that  he  was  an  \m 
person  for  the  guardianship  of  children.  The  English  case 
WeUesUy  was  one  in  which,  not  acts  of  former  years,  but  vicic 
and  improper  treatment  of  the  children  at  the  time,  formed  t 
ground  on  which  the  Court  took  away  from  a  father  his  childn 
He  had  taken  into  his  head  the  strange  fancy  of  doing  carefd 
what  others  do  by  neglect,  and  of  making  his  sons  capable  of  acti 
as  blackguards  of  the  first  water.  He  brought  the  lowest  of  t 
low  to  associate  with  them,  and  systematically  instructed  them  h< 
to  use  the  most  gross  and  profane  language,  with  the  avowed  inte 
tion  of  making  them  undistinguishable  in  manners  and  condi 
from  their  companions.  Such  conduct  the  Court  held  to  be  sul 
cient  grounds  for  removing  the  children  from  a  father  who  « 
hurrying  them  to  utter  ruin. 

It  is  probable,  therefore,  that  even  without  the  two  remaini^ 
considerations,  the  Court  would  have  refused  the  present  petitiq 
On  the  other  hand,  if  the  two  latter  had  existed  without  the  iin 
the  same  result  would  probably  have  taken  place — the  protract! 
relinquishment  of  the  paternal  authority  being  a  bar  to  its  resumj 
tion,  contrary  to  the  will  of  the  children.  The  third,  however,  if 
had  stood  alone,  would  probably  have  not  sufficed  for  a  rejectioa* 
the  petition.  The  feelings  and  wishes  of  a  child  daring  pabeit 
are  ^^  entitled  to  weight ;"  but  still,  for  its  own  sake,  the  fatb 
retains  a  certain  amount  of  power ;  and  if  there  be  on  his  pai 
neither  misconduct  nor  abandonment,  the  parental  control  caniu 
legally  be  defied. 

Ht^gh  Mackenzie,  Petitioner. 

The  necessity  of  a  new  Act  for  the  further  amendment  of  th| 
law  of  entail  was  forcibly  exemplified  by  the  circumstances  of  tU 
case.  The  petitioner  is  the  heir  of  entail  in  possession  of  the  largj 
estate  of  Dundonell,  in  the  west  of  Ross-shire,  adjoining  the  W 
and  containing  a  population  of  no  less  than  1500  persons.  Tl 
1848  there  was  hardly  a  road  on  the  property.  The  link  that  bono<| 
this  isolated  community  to  the  rest  of  the  civilized  world  was  nn 
micertain  water  communication  with  Ullapool,  always  difficult,  ani 
often,  in  winter,  impracticable.     In  the  famine  year,  1848,  M 


NOTES  IN  TUB  INNEB  BOUSE.  359 

Highland  Destitution  Committee,  desirous  of  combining  the  con- 
struction of  important  and  permanent  public  works  with  the  relief 
granted  oat  of  their  funds,  offered  to  many  of  the  proprietors  in  the 
Highlands  to  pay  half  the  expense  of  roads,  etc.,  on  their  proper- 
ties, if  they  engaged  to  bear  the  other  half.  Mr  Hugh  Mackenzie 
of  Dundonell  entered  heartily  into  this  plan  ;  and  on  this  footing  an 
eiceUent  road  was  constructed  through  his  estate,  forming  a  part  of 
a  road  running  parallel  to  the  coast,  and  joining  the  two  main  roads 
from  Dingwall  to  the  western  coast  of  Ross-shire.  Mr  Mackenzie's 
share  of  the  expense,  including  that  incurred  on  a  portion  of  the 
road  constructed  on  the  estate  of  a  neighbour,  Mr  Davidson  of 
Tulloch,  was  L.3600.  This  sum  he  now  sought  to  lay  as  a  burden 
on  the  entailed  estate  of  Dundonell,  under  the  provisions  of  the 
Montgomery  and  Entail  Amendment  Acts.  The  former  Act, 
while  providing  that  a  proprietor  of  an  entailed  estate  may  burden 
it  to  a  certain  extent,  for  money  laid  out  in  "  enclosing,  planting, 
or  draining,  or  irf  erecting  farm-houses,  or  offices,  or  outbuildings 
for  the  same,  for  the  improvement  of  his  lands  and  heritages,"  says 
nothing  about  roads.  The  Entail  Amendment  Act,  however,  sec. 
20,  enacts,  that  "  private  roads  which  shall  from  and  after  the  first 
day  of  August  1848  be  made  through,  any  entailed  estate,  or  by 
way  of  immediate  access  thereto,  may  be  deemed  to  be  improve- 
ments falling  under"  the  Montgomery  Act.  The  petitioner  contends 
that  the  several  portions  of  road  constructed  by  him  are  roads  falling 
under  the  Entail  Amendment  Act.  The  roads  in  question  having 
been  made  by  the  petitioner  for  the  use  of  himself  and  his  tenants, 
and  being  maintained  at  his  expense,  were  not,  in  the  proper  sense 
of  the  word,  public  roads ;  they  must  therefore  be  held  to  be  private 
roads  in  the  sense  of  the  Act.  To  this  it  was  replied  on  behalf  of 
the  curator  cul  litem  for  the  minor  heirs  of  entail,  that  the  roads  in 
question  were  in  reality  public  roads ;  that  they  were  avowedly  con- 
structed as  such,  partly  out  of  public  funds ;  that  they  formed  a  line 
of  communication  between  two  public  termini;  and  that  the  public 
had,  to  a  certain  degree,  a  vested  interest  in  them.  Besides,  certain 
P^^nions  of  road,  of  which  the  expense  was  now  sought  to  be  laid  on 
the  entailed  estate,  were  entirely  outside  of  its  boundaries,  and  could 
not  properly  be  held  to  form  "  an  immediate  access"  to  it  at  all. 

The  Lord  Justice-Clerk,  in  delivering  the  judgment  of  the  Court 
refusing  the  petition,  expressed  his  regret  that  the  very  fact  that 
Mr  Mackenzie's  intentions,  in  the   formation    of  the   road,  were 
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patriotic  and  pablio-spirited,  told  against  him  in  the  present  ca 
The  improvements  contemplated  in  the  Montgomery  Act  were 
of  a  selfish  natare.  In  opening  up  the  fastnesses  of  Western  S 
(which,  in  a  Report  to  the  Destitution  Committee,  Captain  £[ 
had  termed  the  last  haunt  of  barbarism  in  Scotland),  and  bring 
them  within  the  pale  of  civilization^  Mr  Mackenzie  was  doing 
excellent  deed,  but  one  about  which  there  was  nothing  in  the  Mf 
gomery  or  Entail  Amendment  Acts.  He  had  evidently  construe 
these  roads  in  the  belief  that  he  was  undertaking  a  great  and  i 
portant  enterprise  for  the  public  benefit ;  and  he  could  not,  tb 
fore,  claim  the  privilege  of  charging  them  on  the  entailed  d 
under  the  Montgomery  Act.  ' 

The  judgment  of  the  Court  is  obviously  in  accordance  withl 
spirit  and  letter  of  the  Montgomery  Act.     The   case,   howd 
clearly  shows  that  a  new  bill,  to  remedy  the  defects  of  former  A 
is  imperatively  called  for.    The  Montgomery  Act  is  a  narrow,  sh 
sighted  enactment :   it  looks  no  further  than  the  immediate  i 
direct  benefit  of  the  entailed  estate.     A  road  such  as  the  km! 
question,  or  even  a  regular  turnpike  road,  might  be  of  immense 
vantage,  ultimately,  to  an  entailed  estate.    The  land,  and 
produce  of  the  land,  would  become  much  more  valuable ;  but,  m 
the  present  law,  because  the  improvement  would  benefit  other  pe 
as  well  as  the  entailed  proprietor,  his  hands  are  tied  ap.    He 
only  make  ^'  selfish"  improvements.   Can  it  be  seriously  mainti 
that  this  is  a  fitting  condition  for  our  law  to  remain  in  ? 

The  ^^road  question"  is  merely  one  of  many  that  ought  tt 
settled  by  a  new  Bill.     Several  other  important  agricultural 
provements,  such  as  trenching,  which  were  not  included  in 
Montgomery  Act,  ought  to  find  a  place  in  the  new  one ;  an^ 
need  hardly  add,  that  the  construction  and  improvement  of  labod 
houses  ought  to  be  placed  on  at  least  as  favourable  a  footing 
erection  of  dog-kennels.     This  subject  has  been  brought  befora 
liament  by  Mr  Ewart,  and  passed  through  committee.    We  tra 
Bill  will  receive  fairer  treatment  than  the  measure  which  Mr  Dl 
was  forced  to  abandon  by  the  last  Parliament ;  for,  though  theii 
landlords  who  do  not  scruple  to  sacrifice  the  peasantiy  t< 
*'  pheasantry,"  we  cannot  believe  that  a  generation  which  p 
accommodation  for  pointers  in  the  category  of  ^^  necessary  Ij 
ments,"  will  tolerate  the  insulting  distinction  which  degrad« 
serf  below  the  level  of  the  hound. 
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LAW  PERIODICALS. 
AUTHORITY  OF  COUNSEL. 

The  recent  decision  of  the  Conrt  of  Exchequer  on  the  motion  for  a 
new  trial  in  causa  Sunn/en  v.  Lord  Chelmafordj  has  been  received 
with  very  different  feelings  by  the  public  and  the  legal  profession. 
By  the  former  it  is  regarded  as  a  usurpation^  on  the  part  of  the 
lawyers,  of  an  immunity  from  the  consequences  of  professional  6rror. 
By  the  lawyers  it  is  regarded  as  something  too  good  to  last, — one  of 
those  extraordinary  gifts  of  fortune  which  it  is  not  good  to  welcome 
too  eagerly.  The  Law  Times  looks  askance  at  it.  We  shall  take 
occasion  next  month  to  express  our  views  upon  a  case  so  important 
to  the  interests  of  the  legal  profession.  The  following  article,  from 
the  periodical  above  mentioned,  may  be  taken  as  a  pretty  fair  re- 
flection of  the  tone  of  professional  opinion  on  this  subject : — 

At  last  the  Court  of  Exchequer  has  given  judgment  in  Swinfen  y.  Lord 
Chelmsford^  of  which  a  very  full  report  will  be  found  among  the  reports  of  to-dayj 
It  is  a  bold  and  startling  judgment ;  for  it  goes  to  the  full  extent  of  declaring 
that  a  barrister  acting  bond,  fide^  and  with  the  honest  intention  of  doing  the 
best  for  his  client,  is  not  liable  for  doing  the  very  thing  which  his  client  has 
forbidden  him  to  do.  We  are  staggered  by  the  proposition,  but  bow  to  it 
pending  the  appeal  for  which  Mr  Kennedy  has  obtained  leave,  and  which  it  is 
to  be  hoped  nothing  will  prevent  from  being  brought.  It  is  impossible  to 
acquiesce  in  such  a  state  of  law,  until  it  has  received  %e  highest  judicial  sanc- 
tion ;  and  when  this  has  been  obtained,  we  trust  that  the  Legislature  will  think' 
it  right  to  interfere. 

The  facts  are  familiar  to  most  of  our  readers,  and  therefore  we  need  not  state 
them  at  length.  The  action  was  brought  against  Lord  Chelmsford  for  having 
wTongfuIlv  and  fraudulently,  without  the  authority,  and  against  the  instruc- 
tions of  mx%  Swinfen,  compromised  an  action  in  which  she  was  a  plaintiff  on  an 
issue  of  devisamt  vel  non^  directed  by  the  Master  of  the  Rolls ;  and  the  alleged 
special  damage  was,  that  she  had  lost  the  advantage  of  having  the  issue  thereon 
tried  and  determined  by  the  jury,  and  that  she  had  been  put  to  various  ex- 
penses  in  consequence.  Of  course  the  sJleged  fraud  was  technical  nonsense ; 
rat  the  grave  and  real  question  was,  whether  counsel  may  hcndjide^  and  with 
the  best  intentions,  do  the  very  thing  which  his  client  tells  hun  not  to  do. 
The  Court  of  Exchequer  has  decided  that  he  may.  The  Chief  Baron,  in  de- 
livering the  judgment  of  the  Court,  says :  ^^  No  action  will  lie  against  counsel 
for  any  act  done  honestly  in  the  conduct  or  management  of  the  cause.  .  .  . 
We  have  assumed,  for  the  piu*poee  of  giving  judgment,  that  no  authority  in 
fact  was  given  to  the  def  endant  to  make  any  compromise,  and  even  that  contrary 
instructions  may  have  been  given,  and  that  the  defendant  was  aware  of  this.  It 
is  not,  however,  to  be  understood  that  we  have  formed,  or  that  we  express  any 
opinion  either  wav.  If  the  defendant,  under  the  circiunstances  we  have  as- 
somed,  be  not  liable  to  this  action,  as  we  think  he  is  not,  he  would  a  fortiori 
not  be  answerable  if  he  had  authority,  or  had  reasonable  ground  for  believing 
that  he  had,  and  was  not  acting  contrary  to  express  or  impHed  instruction.'* 
It  is  to  be  observed  that  it  seems  from  these  sentences,  which  contain  the  sub- 
stance of  the  judgment  of  the  Court,  that  their  view  rested  on  the  ground  that 
fT&ud  in  fact,  as  well  as  fraud  in  law,  had  not  been  found  against  the  defendant ; 
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that  notwithstanding  the  special  instructions  of  which  the  defendant  knew.  Lt 
did  not  know,  or  may  not  have  known,  that  he  did  wrong  in  disregardji: 
them.  In  other  words,  he  was  splendide  mendax,  and  nobly  broke  his  faith  f..] 
his  client^s  good.  Perhaps  the  practical  distinction  is  imperceptible  betwe^-: 
wilful  faithlessness  for  a  person^s  good,  and  the  same  for  his  disadTanta^. 
There  seems,  however,  to  have  been  some  reservation  in  the  minds  of  some  xi 
the  members  of  the  Cknai ;  for,  although  they  are  said  to  have  agreed  in  making 
the  bond  fdes  the  test  of  the  plaintiff *s  right  to  recover,  the  Chief  Baron  ar 
nounced  that  his  view  went  somewhat  further  than  that  of  his  colleagues,  sn* 
that  if  counsel,  in  spite  of  instructions  to  the  contrary,  enter  into  a  com|>r<>- 
mise,  believing  that  it  is  the  best  course  to  take,  and  that  the  interestB  of  bj 
client  require  it,  this  is  but  an  indiscretion,  or  an  error  of  judgment,  if  dc>u 
honestly,  ^^  and  that  no  action  can  be  maintained  against  him.*'  Hia  LordsJbif 
added,  that  the  late  Baron  Watson  concurred  with  Um  in  this  view. 

We  observe  our  usual  rule,  and  do  not  presume  to  criticize  this  law ;  but  vt 
may  express  our  regret  that  it  is  so.  It  clashes  with  the  fundamental  prindi)le, 
that  even  a  bailee  for  gratuitous  consideration  is  liable  for  culpable  negligiTKt 
in  the  discharge  of  a  duty  which  he  has  voluntarily  assumed :  for  the  asBumf- 
tion  of  the  office  is  the  sufficient  source  of  a  duty  to  discharge  it  with  due  car\^ 
(Coggs  V.  Bernard^  1  Smith  L.  C.  and 'notes).  Swinfenv,  Lord  Chelmsjord^ 
although  it  does  not  clash  with  Fray  v.  VouUs^  28  L.  J.  232,  Q.  B.,  is  yet  pain- 
folly  opposed  to  it  in  a  fundamental  point  of  view ;  for  in  Fray  v.  VouUs^  it  wa 
held  that  an  attorney  who  compromises  an  action  against  the  express  directioai 
of  the  client,  is  liable  to  an  action  for  damages  to  the  client — since  the  clieLt 
and  not  the  attorney  is  dominus  litis ;  and  it  may  be  remarked  that  this  li&UIin- 
of  the  attorney  was  ruled  by  Crompton,  J.,  to  arise  in  tort  as  well  as  on  o.'Xi- 
tract ;  the  former  of  which  cases  might  have  been  thought  to  apply  aa  much  :o 
the  relation  of  counsel  and  client  as  to  that  of  attorney  and  client.  CertainJT. 
if  a  new  argument  were  required  for  the  abolition  c^  the  absurd  rule  whkhi 
makes  an  attornev  liable  to  his  client  for  negligence,  while  counsel  is  not  lUMc 
for  negligence  either  to  attorney  or  client,  the  case  of  Swinfen  v.  Lord  Ou^nty 
ford  supplies  such  an  argument  fully.  If  the  theory  of  the  fictitious  honorariv.* 
which  counsel  receives  be  the  basis  of  the  practice  by  which  he  is  held  to  ow? 
no  duty  to  his  client,  it  is  a  theory  which  is  at  once  absurd  and  pernicious.  If 
a  client  cannot  control  his  own  counsel,  it  were  better  perhaps  that  he  sbou^I 
be  without  counsel.  At  least  it  is  an  inequity  that  a  smtor  should  be  compelled 
either  to  become  his  own  advocate,  or  to  employ  an  advocate  who  may  do,  t*^ 
the  real  or  fancied  prejudice  of  the  suitor,  the  very  thing  which  of  all  others  br 
lias  been  instructed  not  to  do. 

prisoners'  counsel  bill.  I 

(From  the  Law  Times,) 

Mr  Denman  has  introduced  a  Bill  that  will  greatly  improve  the  administra- 
tion of  criminal  justice.  It  is  designed  to  remSy  a.defect  often  pointed  out  □ 
these  pages,  which  gives  to  the  prosecution  the  reply,  and  thus  deters  prudent 
advocates  from  callmg  witnesses  for  the  defence,  if  he  can  possibly  avoid  it. 
The  consequence  was  seen  in  Mr  Hatch's  case.  Every  practitioner  in  the  cri- 
minal courts  has  experienced  the  difficulty  of  choice  between  the  certain  danger 
of  a  reply,  and  the  lesser  danger  of  depriving  the  Court  of  the  testimony  of  the  | 
prisoner's  witnesses.  If  it  be  sometimes  dangerous  not  to  call  witnesses,  it  is 
often  destruction  to  call  them.  The  practical  result  of  this  existing  practice  i> 
to  exclude  the  prisoner's  answer,  and  to  rest  his  chances  of  acquittal  od  thr- 
weakness  of  the  case  for  the  prosecution. 

Nevertheless,  the  Bill,  though  an  undoubted  improvement,  does  not  all  tli^^ 
is  required.  To  the  prosecution  is  still  left  the  reply,  and  that  will  go  far  t-^ 
neutralize  the  benefits  of  a  summing-up.     Still  the  advocate  will  fed  the  dangti 
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4  calling  witneeaeB  where  the  last  word  is  with  the  proeecntion.  After  aU,  is 
tot  the  Scotch  practice  the  most  conyenient,  as  it  certainly  is  the  most  just 
ind  reasonable  ? 

There  the  evidence  on  both  sides  is  heard  without  an  opening  speech,  and 
ben  the  prosecution  addresses  the  jury  upon  the  whole  case  as  actuary  proved, 
lod  is  followed  by  the  prisoner's  counsel  in  answer  to  him.  An  opening  speech 
m  xtokd  advantf^es,  but  it  is  also  attended  with  some  danger  of  injustice,  for 
h£  statements  are  not  always  proved,  yet  they  have  made  an  impression  upon 
he  minds  of  the  jury  which  the  subsequent  failure  of  proof  does  not  always 
tinove.  They  are  apt  to  remember  the  whole  story  so  neatly  and  plausibly  put 
fijrether  by  the  prosecution  in  a  narrative,  and  not  to  discover  afterwards  to  what 
m  extent  gaps  in  the  evidence  were  supplied  by  the  brief. 
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The  Bench  and  the  Bar. — In  a  joarnal  devoted  to  the  interests  of 
;he  profession,  it  would  be  unpardonable  if  we  failed  to  take  notice 
)f  those  collisions  which  occur,  happily  not  very  often,  betwixt  the 
Bench  and  the  Bar.  An  unpleasant  case  of  this  nature  has  lately 
been  brought  under  our  notice  ;  and  that  we  may  not  do  injustice 
to  the  parties,  we  prefix  a  report  of  the  occurrence,  taken  from  the 
:o!ainns  of  the  Dundee  Advertiser  of  15th  ult., — premising,  that  the 
scene  occurred  at  a  trial  for  culpable  homicide  in  the  Sheriff  Court 
of  Fifeshire,  and  that  the  interlocutors  are  Sheriff  Monteith  and 
Mr  Gunn,  a  very  respectable  practitioner  in  Cupar. 

Or  James  Mackie  was  next  examined,  who  deponed  as  follows — I  saw  de- 
''earied  lying  at  Mr  Hutton's  back-door.  She  was  dead.  There  was  a  mark  on 
til  ■  Qose,  and  blood  had  flowed  from  the  wound.  I,  along  with  Dr  Bonnar, 
a]A(le  a  post-mortem  examination  of  the  body,  but  I  observed  no  other  marks. 
rie  joint  report  of  Dr  Mackie  and  Dr  Bonnar  being  handed  up,  witness  read 
it  The  document  described  that  there  was  found  to  1^  a  small  effusion  of  blood 
uQ  the  surface  of  the  brain,  and  that  the  lungs,  heart,  and  other  internal  organs 
«ere  perfectly  sound.  The  medical  gentlemen  were  of  opinion  that  death  was 
caufied  by  effusion  of  blood  on  the  brain  and  lateral  ventricles.  The  witness's 
txamiDation  {xxx^eeded  as  follows : — ^A  blow  or  blows  on  the  head  from  the  fist 
would  produce  death  in  this  way.  A  fall  on  the  causeway  on  a  person's  bottom 
Qiight  produce  concussion  of  the  brain  also.  My  opinion  is,  that  the  effusion  of 
blood  on  her  brain  arose  from  injuries,  not  apoplexy.  I  have  heard  the  evi- 
lirQce  to-day,  and  I  think  what  I  have  heard  is  sufficient  to  cause  instantaneous 
death. 

Croas-examined  by  Mr  Gunn. — Extravasation  of  blood  on  the  brain  might  be 
produced  by  rupture  of  blood-vessels  as  well  as  by  concussion.  Such  ruptures 
might  arise  from  disease,  softening,  or  any  other  disease  in  the  vessels.  Intoxi- 
ation  may  rupture  the  blood-vessels,  but  in  this  case  it  did  not.  Mv  reason  for 
^ying  BO  is  the  large  extent  of  surface  on  which  there  was  effused  blood,  the 
situation  of  the  blood,  the  absence  of  the  odour  of  alcohol  on  the  brain,  and 
there  bdng  no  congestion,  an  invariable  effect  of  poisoning  by  alcohol. 

The  Sheriff. — 1  have  very  great  doubts^  Mr  Gunn,  whether  your  proceedings 
w  this  line  of  examination  are  the  best  for  the  interests  of  your  client. 

Mr  Guns. — I  will  just,  my  Lord,   bring  out  another  thought.     Witness  in 
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further  croBB-exami  nation  said, — ^There  cannot  be  congestion  of  the  rupton 
blood-veaaels,  but  there  may  be  congestion  in  one  and  rupture  in  another, 
found  a  slight  smell  of  alcohol  in  the  stomach.  [Shown  a  paasa^  in  Dr  Taylrr 
Medical  Jurisprudence^  where  that  authority  said  it  was  impossible  to  distis 
guish  between  death  by  intoxication  and  concussion  of  the  brain] — ^Dr  JAzcV 
said  that  in  this  case  there  was  extrayasation  of  blood,  so  that  it  was  diffoti 
from  the  case  referred  to  b^  Dr  Taylor.  A  blow  may  cause  concuflsiofn  of  tl 
brain.     I  say  nothing  opposite  to  Dr  Taylor. 

The  Sheriff  again  warned  Mr  Gunn  that  his  line  of  cross-examination  vi 
really  tending  to  the  injury  of  his  client. 

The  Witness  proceieded — ^The  symptoms  of  apoplexy  are  slight  effoaoD  t 
blood  in  the  substance  and  not  on  the  surface  of  the  brain,  and  generaUr  oocui 
ring  in  a  person  above  fifty  years  of  age.  There  was  no  appearance  of  discs: 
in  the  blood-vessels  of  the  brain.  Mr  Gunn  then  caused  the  doctor  to  read 
passage  from  a  work,  the  name  of  which  we  did  not  catch,  but  irhich  wi 
characterized  by  Dr  Mackie  as  an  old  and  obsolete  work.  The  passage  said  thj 
many  persons  had  been  unjustly  convicted  of  murder  who  had  died  of  pa£^Gi 
The  doctor  said  he  could  not  teU  whether  the  extravasation  of  blood  was  cauis 
by  a  blow  or  the  fall. 

The  Sheriff  said  he  was  really  bound  to  protect  the  prisoner  against  the  iiyHni 
proceedings  of  his  agent.  He  Ukought  that  this  cross-examifiation  was  doing  met 
harm  to  the  prisoner  than  anything  else  which  had  occurred  in  the  trial. 

Mr  GuMK  said  he  was  sorry  his  Lordship  thought  so,  and  went  on  to  crtja 
examine  Dr  Mackie,  who  deponed — It  was  ooth  venous  and  arterial  blood.  El 
the  case  of  apoplexy,  the  rupture  generally  takes  place  in  the  arteries.  Sook 
times  violent  concussions  rupture  uie  brain,  and  sometimes  not. 

The  remarks  which  appear  to  us  to  call  for  observation,  are  tho5i 
which  we  have  printed  in  italics.  Although  very  simple  in  thei| 
nature,  and  not  oiFensIve  in  language,  they  involve,  by  implicati>.'ii 
three  very  serious  propositions,  aflfecting  not  only  the  privileges  y| 
the  Bar,  but  the  method  of  the  administration  of  criminal  justice. 
Were  it  necessary  to  express  any  opinion  on  the  merits  of  the  alter- 
cation, we  would  confess,  even  at  the  risk  of  incurring  the  contempl 
of  Sheriff  Monteith,  that  we  are  totally  unable  to  perceive  how,  or 
in  what  respect,  the  cross-examination  of  Mr  Gunn  was  likely  to  be 
prejudicial  to  the  interests  of  his  client.  By  this  candid  avowal,  we 
have  doubtless  already  demonstrated  to  Mr  Monteith  the  singular 
obtuseness  of  our  editorial  perception,  and  disarmed  his  mind  of  all 
resentment  towards  a  critic  so  utterly  incapable  of  weighing  evi- 
dence, or  of  estimating  the  intensity  of  provocation  which  evoked 
the  thunders  of  his  judicial  displeasure. 

Assuming,  however,  that  Mr  Monteith  was  right  in  the  view 
which  he  took  of  the  evidence,  his  observations  imply  : — (1.)  That 
when  a  judge  ^^  has  a  douW^  whether  a  particular  line  of  examioa' 
tion — the  relevancy  of  which  is  not  disputed — tends  to  the  benefit 
of  the  examining  party,  it  is  his  duty  immediately  to  announce  sucii, 
doubt,  thereby  interrupting  the  cross-examination,  paralyzing  tlie 
resolution  of  the  examining  barrister,  and  suggesting  to  the  mind  of 
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the  witness  that  he  is  brought  isto  Court  to  support  a  particular 
side^  and  that  it  may  be  consistent  with  the  administration  of  justice 
to  keep  back  part  of  the  tmth^  and  only  to  communicate  such  &cts 
as  may  be  ^'  for  the  interests  of  the  client."  But  Mr  Monteith  is 
not  content  with  the  intimation  of  a  doubt.  His  criticism  is  not 
appreciated  ;  at  all  eventSy  the  procurator  proceeds  with  his  exami- 
nation. Mr  Monteith  knows  full  well  that  the  prisoner's  agent  has 
made  a  precognition ;  that  he  has  an  object  in  view  in  the  line  of 
his  examination ;  although  the  narrow  rules  of  Scotch  criminal 
pffocedure  deprive  him  of  the  opportunity  of  stating  that  otgect, 
and  absolutely  preclude  him  from  explaining  his  case  to  the  jury 
before  leading  evidence  in  support  of  it.  Yet^  knowing  all  this^  Mr 
Monteith  thinks  it  consistent  with  his  duty  to  ^^  t/?am"  the  procura* 
tor  that  his  line  of  examination  is  ^^  tending  to  the  injury  of  his 
client  f  thereby  asserting,  in  the  next  place, — (2.)  That  a  judge  is 
entitled  to  censure  a  barrister  in  open  Court  for  putting  questions 
relevant  in  themselves,  the  answers  to  which  happen  to  be  prgudi-* 
<nal  to  his  client.  This  is  summary  jurisdiction  with  a  vengeance. 
Might  not  the  procurator,  with  equal  propriety,  warn  the  Sheriff, 
that  his  observations  were  detrimental  to  the  interests  of  the  public! 
The  barrister  is  just  as  independent  in  his  sphere  as  the  judge  is  on 
the  bench,  and  ought  to  be  equally  secure  from  the  apprehension  of 
being  addressed  in  the  language  of  menace  or  of  warning.  By  the 
<x>nimon  law  of  the  United  Kingdom,  every  barrister,  whether  in 
the  Superior  or  Inferior  Courts,  is  vested  with  the  right  of  con- 
dacting  his  client's  case  in  the  manner  which  he,  in  his  own 
judgment,  may  believe  to  be  conducive  to  his  best  interests.  He 
cannot  be  compelled  to  disclose  his  reascms  for  any  step,  how  un- 
reasonable soever,  which  he  may  resolve  to  take ;  and,  provided  it 
is  within  the  rules  of  law,  his  conduct  is  certainly  not  amenable 
to  criticism  from  any  quarter.  It  may  be  questioned  how  far 
the  barrister  is  entitled  to  proceed  without  authority  in  the  way  of 
compromising  an  action;  but  nobody  ever  doubted  (unless  Mr 
Mackintosh's  case  can  be  considered  as  raising  a  doubt)  as  to  his 
plenary  powers  in  the  bona  fide  conduct  of  the  case,  and  least  of  all 
in  so  delicate  a  department  of  his  duty  as  the  examination  of  wit^ 
nesses.  He  may  and  will  occasionally  make  the  case  of  his  client 
worse  by  putting  injudicious  questions  ;  but  that  is  an  evil  resulting 
merely  from  the  imperfection  of  all  human  agency,  and  for  which 
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the  law  provides  no  remedy.  A  physician  may  kill  his  patients  br 
improper  treatment ;  a  judge  may  misdecide  a  case  from  i^oranceof 
the  law.  The  danger  is  no  greater  or  more  irreparable  in  one  cast 
than  the  other,  excepting  in  this  one  respect — ^that  the  judge  is  irw* 
moveable,  while  the  professional  gentleman,  if  he  mismanages  faki 
basiness,  will  very  soon  have  no  business  to  mismanage. 

One  simple  consideration  will  make  manifest  the  ov^nvhelmiof 
importance  of  the  principle  we  have  here  laid  down.  Judges  am 
very  properly  armed  with  the  power  of  censuring  or  punishing  tfaa 
practitioner  in  a  summary  manner,  when,  in  the  course  of  his  pro- 
fessional conduct,  he  has  been  guilty  of  a  contempt  or  other  ill^ 
proceeding.  From  the  exercise  of  this  power  the  practitioner  caa 
sustain  no  injury  in  the  estimation  of  the  public,  because  eveij 
subject  being  presumed  to  know  the  law,  he  must  be  able  to  form  aa 
opinion  of  that  conduct  for  which  censure  is  awarded ;  and  in  parti* 
cular,  there  is  nothing  more  easy  of  apprehension  than  the  meaning 
of  disrespectful  expressions,  and  the  adequacy  of  the  punishmeiA 
awarded  in  respect  of  them. 

But  is  it  possible  that  public  opinion  can  be  any  protection  to  & 
barrister,  when  he  is  told  by  a  judge  that  his  examination  of  a 
scientific  witness  is  adverse  to  the  interests  of  his  client  ?  The  laitf 
are  bound  to  know  as  much  of  the  law  as  is  necessary  for  their  own 
guidance ;  but  they  are  not  bound  to  be  judges  of  the  value  of 
evidence  or  the  theory  of  cross-examination.  They  will,  therefore, 
most  naturally  assume  that  the  judge  is  in  the  right,  and  the  counsel , 
in  the  wrong.  Give  the  judge  the  power  of  commenting  unfavoQ^ 
ably  on  the  professional  skill  displayed  by  the  practitioner  in  Court, 
and  we  sacrifice  the  independence  of  the  Bar,  and  furnish  the  Bendi 
with  an  engine  of  oppression,  which  an  unscrupulous  person  may  I 
use  with  fatal  certainty,  to  injure  and  destroy  the  reputation  of  any 
member  who  may  be  personally  obnoxious  to  him.  I 

(3.)  The  third  proposition  to  which  we  have  alluded  as  having 
been  laid  down  by  Mr  Monteith  is,  that  it  is  the  duty  of  the  jadgo  I 
to  interpose  to  prevent  unfavourable  evidence  reaching  the  jury,  in  , 
order  "  to  protect  the  prisoner.^*     This  is  certainly  a  novel  view  of  | 
the  duty  of  the  presiding  judge  at  a  jury  trial.    We  had  always 
imagined  it  was  the  business  of  that  functionary  to  bring  oat  the  \ 
whole  truth ;  and  that,  if  he  had  reason  to  suspect  the  existence  of 
any  unexplored  vein  of  evidence,  it  was  his  duty  to  bring  it  to  light, 
although  both  parties  might  be  endeavouring  to  keep  it  out  of  view. 
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)f  coarse,  if  a  barrister  insists  on  bringing  out  something  which  is 
ot  evidence,  it  will  be  the  daty  of  tbe  judge  to  stop  the  examina- 
ioD,  whether  the  statement  is,  or  is  not  favourable  to  the  prisoner. 
iat  Mr  Monteith  has  so  tender  a  regard  for  the  interests  of  the 
fuel,  that  he  will  not  even  tolerate  evidence  which  is  legal  and 
dmissible  in  itself,  merely  because  it  happens  to  be  brought  out  by 
he  examining  barrister  of  the  party  against  whose  interests  it  is 
apposed  to  militate.  This  certainly  savours  too  much  of  scholastic 
efinement.  The  true  principle  (and  we  wish  it  were  always  kept 
Dmind  by  those  whose  duty  it  concerns)  is,  that  the  judge  has  but 
fne  question  to  consider  during  the  progress  of  the  examination, — 
f$  this  evidence  f  If  it  is  evidence,  it  becomes  immediately  the  pro- 
lerty  of  both  parties ;  and  it  is  perfectly  immaterial,  at  that  stage  of 
iie  case,  to  inquire  by  which  party  it  was  brought  out,  although 
:her8  are  occasions  in  which  the  judge  may,  in  summing  tip,  be 
justified  in  observing  to  a  jury,  that  particular  facts  were  brought 
)Qt  by  the  counsel  for  one  of  the  parties  as  a  part  of  his  case. 

The  magnitude  of  the  considerations  involved  in  the  incident  to 
iriiich  we  refer,  has  induced  us  to  comment  upon  its  bearings  at 
^ter  length  than  the  importance  of  the  case  would  seem  to  justify. 
We  have  not  the  slightest  intention  of  reflecting  unfavourably  on 
&e  conduct  of  Mr  Monteith,  who  was  evidently  actuated  by  nothing 
else  than  a  sense  of  duty,  and  who  may  plead,  in  extenuation  of  the 
course  he  took,  the  example  set  him  by  some  of  the  judges  in 
a  superior  tribunal,  which  it  is  his  duty  periodically  to  attend. 
One  or  two  of  those  very  learned  gentlemen — ^(rom  what  motive  we 
ire  not  aware,  but  possibly  with  the  view  of  exemplifying  that  retro- 
spective wisdom  which  is  said  to  be  a  prominent  feature  of  the 
Scottish  character — are  in  the  habit  of  indulging  in  unpleasant  re* 
marks,  in  the  presence  of  witnesses,  whenever  anything  is  elicited 
that  is  calculated  in  the  remotest  degree  to  prejudice  the  case  of  the 
examining  counsel.     On  the  justice  of  such  treatment,  the  pro- 
fession may  safely  be  left  to  pronounce  an  opinion  ;  for  the  present, 
we  are  content  with  exhibiting  its  illegality.    The  Act  of  Sederunt 
t^galating  civil  trials,  declares  that  coimsel  shall  be  at  liberty  to 
proceed  with  the  examination  of  witnesses  without  interruption  from 
^^  qwLtUrj — a  phrase  which  was  introduced  for  the  very  purpose 
of  meeting  the  case  of  interruption  by  the  judge.    But  the  com- 
nion  law  is  quite  broad  enough  to  secure  the  same  privilege  to  advo- 
^tes  in  the  criminal  courts,  whether  supreme  or  inferior.    The 
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remedy  is  easj.  All  that  is  necessary  is  a  firm  and  tmnperate 
assertion  of  the  irresponsibility  of  the  advocate,  and  a  denial  of  tbe 
jadge's  right  to  interfere.  We  would  not  be  understood  as  seeking 
to  throw  the  slightest  obstacle  in  the  way  of  that  courteous  inter- 
change of  inquiry  and  su^estion  between  the  Bench  and  the  Bar^ 
which  is  so  useful  in  facilitating  the  transaction  of  business.  Th^e 
are  many  occasions,  too,  when  even  the  experienced  advocate — and 
how  much  more  the  untrained  junior — may  have  reason  to  be  grate- 
(ol  for  suggestions  made  to  him,  in  an  unobtrusive  manner,  in  the 
course  of  an  argument  or  cross-examination.  But  other  feeUngs  are 
awakened  when  suggestion  takes  the  form  of  dictation,  and  advice 
degenerates  into  sarcasm  or  reproof.  In  such  a  case,  the  course  ^ 
have  recommended  appears  to  be  the  only  one  consistent  with  the 
maintenance  of  the  privileges  of  the  profession. 

The  Marriage  Law  Amendment  BilL — This  measure,  which  has 
not  received  from  the  general  public  that  attention  which  its  im- 
portance deserves,  has  been  freely  canvassed  in  legal  circles.  The 
Faculty  of  Advocates  has  issued  an  elaborate  report  on  the  subject, 
replete  with  valuable  criticism,  and  containing  many  useful  sug- 
gestions for  amendment.  We  understand  that  the  provisions  of  the 
Bill  relating  to  Consistorial  practice  were  amongst  those  which 
gave  rise  to  the  great^t  amount  of  discussion  in  that  body;  the 
leading  questions  being  those  relating  to  the  jurisdiction  of  the 
Court,  and  the  method  of  taking  proof.  We  are  glad  to  learn,  that 
the  suggestion  on  this  tc^ic  which  we  made  in  our  last  Number 
has  met  with  the  unanimous  approval  of  the  Faculty, — that  body 
having  agreed  to  recommend  the  insertion  of  a  clause  abolishing 
the  anomalous  functions  of  the  Sherifib  Commissaries  in  the  taking 
of  proo&,  and  requiring  the  Lord  Ordinary,  ^^  where  a  proof  is 
allowed,"  to  take  the  evidence  in  all  such  cases  before  himself 
without  a  jury.  If  this  clause  be  adopted,  it  will  still  be  competent 
to  try  such  cases  by  jury  under  the  provisions  of  the  Judicature 
Act.  While  adhering  to  the  opinion  already  expressed  in  these  pages, 
that  jury  trial  is  preferable,  even  in  divorce  cases,  to  the  system  of 
leading  evidence  before  a  commissioner,  we  have  no  hesitation  in 
saying  that  trial  before  a  judge,  without  a  jury,  is  in  many  respects 
the  preferable  mode  of  procedure ;  nor  do  we  apprehend  that  trial 
by  jury  will  be  resorted  to,  except  in  those  exceptional  cases  of 
divorce  which  raise  a  pure  issue  of  conflicting  evidence.  In  con- 
nection with  this  new  feature  of  the  Bill,  a  question  has  been  raised 
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as  to  the  expediency  of  baTing  the  evidenoe  taken  down  by  a  short- 
hand writer.  The  advantages  of  that  method  ef  recording  evidence 
are  cfaiefiy  apparent^  in  the  event  of  the  case  being  taken  to  review 
in  another  Coart;  and  as  it  is  contemplated  the  Inner  Honse 
should  retain  the  power  of  reviewing  the  Lord  Ordinary's  decision 
upon  the  evidence,  there  is  a  certain  inducement  to  try  the  experi- 
ment in  this  limited  class  of  cases.  But  we  confess  we  look  with 
apprehension  to  the  spread  of  a  system  which  is  intended  to  relieve 
the  judge  of  the  labour  of  taking  notes  of  the  evidence  laid  before 
him, — a  labour  which,  however  irksome,  is  at  least  the  means  of 
securing  attention  to  the  business  in  hand,  and  which,  we  hope, 
would  still  be  continued  from  a  sense  of  duty,  even  though  short- 
hand reporters  were  engaged.  Besides,  a  judge  has  many  facilities 
for  making  a  substantially  accurate  record,  that  are  denied  to  the 
reporter.  He  may  make  the  witness  repeat  his  statement ;  he  may 
correct  verbal  inaccuracies ;  and  may  condense  a  rambling,  confused, 
and  as  spoken  utterly  unintelligible,  statement  into  readable  Eng* 
lish ;  and  if  there  be  any  doubt  as  to  the  meaning  of  an  important 
statement,  he  will  take  care  to  have  the  accuracy  of  his  note  con^ 
finned  by  the  witness  or  examining  counsel.  A  reporter,  however, 
must  be  content  to  enact  a  purely  passive  part  in  the  trial ;  and  we 
question  whether  tiiat  which  we  should  gain  in  fulness  from  his 
notes  would  not  be  more  than  compensated  by  the  want  of  sub- 
stantial accuracy.  The  clause  defining  jurisdiction,  as  proposed 
by  the  Faculty,  is  not  materially  difierent  from  that  in  the  original 
Bill,  as  printed  in  our  last  impression.  We  think  it  would  have 
been  better  had  the  fraiiiers  adhered  to  domicile,  pure  and  simple,, 
as  the  sole  ground  of  jurisdiction,  without  attempting  to  define 
ity  and  without  multiplying  the  grounds  of  jurisdiction.  We  ob- 
serve it  is  proposed  to  make  the  locus  delietij  together  with  personal 
dtation,  available  as  a  ground  of  jurisdiction.  This  has  never  yet  been 
sanctioned  by  the  House  of  Lords ;  and  although  some  of  the  later 
decisions  of  the  Court  of  Session  have  gone  a  considerable  length  in 
support  of  the  doctrine,  it  is  opposed  by  the  authority  of  Lord  Sedes* 
dale  (in  the  case  of  Tovey  y.  Lindsay)y  and  of  that  eminent  con- 
sistorial  lawyer,  Mr  Ferguson,  both  of  whom  were  of  opinion  that 
jorisdiction  ratione  delicti  was  only  properly  applicable  to  the  pro- 
ceedings of  courts  of  criminal  judicature. 

Fui  in  Jury  Trials. — The  question  has  often  been  asked,  why 
jury  trial  is  so  unpopular  in  Scotland,  and  how  it  is  that  so  many 
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ingenious  schemes  are  resorted  to  for  the  parpose  of  escaping  tb 
ordeal  of  a  trial  of  the  facts  of  the  case.  We  believe  the  wboli 
difficulty  lies  in  the  expense.  In  England  the  compensation  pui 
to  jurors  is  merely  nominal,  and  counsel  are  content  with  the  san 
fees  which  they  would  expect  for  conducting  an  important  argameo 
in  Court.  The  system  is  different  in  Scotland,  and  we  suspect  tki 
the  large  fees  paid  to  jurymen  and  jury-counsel,  rather  tend  to  a 
courage  a  system  of  extravagance  throughout  the  arrangements  ft 
such  cases.  While  every  one  acknowledges  the  absurdity  of  tb 
distinction  whidi  is  made  in  the  scale  of  payment  for  jury  ao 
other  cases,  it  ia  not  to  be  expected, that  any  improvement  can  k 
effected  so  long  as  the  matter  is  left  to  the  discretion  of  individd 
agents.  We  rather  think,  however,  that  the  auditor  of  Court,  wil{ 
the  sanction  of  the  Bench,  might  lay  down  a  maximum  scale  of  fei 
/or  each  day's  employment  of  senior  and  junior  counsel  in  jury  caaej 
as  is  done  in  taxing  the  bills  of  solicitors  practising  before  Parliamei 
tary  committees  in  London.  We  understand  the  maximum  char]^ 
allowed  for  committee  practice,  inclusive  of  consultation  tees,  i 
L.12,  128.  a  day — ^a  very  adequate  scale,  we  venture  to  think,  foroa 
own  courts.  Of  course  it  would  still  be  competent,  as  it  is  in  S 
Stephen's,  to  give  additional  retaining  fees  to  leading  counsel^  U 
such  extra  remuneration  should  not  be  allowed  as  a  charge  agaim 
the  opposite  party. 


€nxxtB^nhntt. 


STAMPS  IN  MORTIS  CAUSA  DISPOSITIONS. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

April  23,  \m- 
Sir, — I  observed  in  the  pages  of  your  excellent  Journal  some  months  ago,  i 
discussion  on  the  subject  of  the  stamp  duty  afiPecting  wills.  The  recent  Stamp 
Act,  23  Vict.,  cap.  16,  contains  the  following  clause,  sec.  7  :  "  Whereas  it  ^ 
oonsidered  that  certain  testamentary  dispositions  in  Scotland  are  chargeat^ 
with  stamp  duty,  and  it  is  expedient  that  the  same  should  be  exempted :  Be  it 
enacted,  that  no  will,  testament,  testamentary  instrument,  or  dispocataon,  imrti* 
causa^  shall  be  chargeable  with  any  stamp  duty.*'  Previous  Stamp  Acts  conUim^ 
a  similar  exemption,  notwithstanding  which  the  profession  invariably,  I  belieTr\ 
used  a  d5s.  stamp  for  dispositions,  mortis  causa^  conveying  heritage,  hslrm- 
derstand,  doubts  are  still  entertained  whether  such  dispositions  are  now  exemt^  I 
under  the  new  Act,  the  following  letter,  which  has  been  received  from  Mr' 
Fletcher,  Comptroller  of  Inland  I&venue,  in  answer  to  a  conmiunicatiofl  ad- 
dressed to  him  on  the  subject,  may  dispel  these  doubts : — "  Inland  iZflYsv. 
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Edmhitr^^  ISth  AprU  1860— Sir,~In  reply  to  your  letter  of  the  12th  instant, 
I  am  to  acquaint  you,  that  a  disposition,  mortis  causa,  by  which  heritable  pro- 
perty is  conveyed,  is  not  chargeable  with  any  stamp  duty.  See  23  Vict.,  cap. 
15,  sec  7. — I  am,"  etc. 

1  need  not  comment  on  the  propriety  of  the  exemption,  or  on  the  wisdom  of 
the  pohcy  which  dictated  it.—)  am,  Sir,  your  most  obedient  servant, 

Ex  Lege. 


f  egal  IntelltgencB. 


Intrants. — On  the  15th  May,  Mr  L.  Mackersy  was  admitted  a  member  of 
the  Society  of  Writers  to  the  Signet.  On  the  31st  May,  Messrs  R.  J.  Robertson, 
J.  T.  Simson,  and  James  Hunt,  were  admitted  to  the  same  body.  The  following 
$!eademen  were  called  to  the  bar  on  the  5th  June : — Mr  Alexander  Blair,  Mr 
Robert  Maclean,  and  Mr  Hubert  Hamilton.    * 

JcRT  Trials.— rThe  summer  session  of  the  Court  terminating  on  the  20th 
Jnly,  the  sittings  of  the  First  Division  for  the  trial  of  causes  by  jury  are  ap- 
pointed to  commence  on  Saturday,  21st  July,  and  of  the  Second  Division  on 
Monday  the  23d. 

The  Aberdeen  Colleges. — ^The  Privy  Council  met  on  Wednesday,  13th  ult. 
—present :  Earl  Granville,  President:  the  Lord  Chancellor,  the  Right  Hon.  W, 
E.  Gladstone,  the  Itight  Hon.  S.  H.  Walpole,  Lord  Justice  J.  L.  Knight  Bruce, 
the  Rieht  Hon.  Sir  £.  Ryan,  the  Right  Hon.  R.  Lowe,  and  the  Right  Hon.  Sir 
J.  Gnmam — ^to  hear  an  apoeal  bv  the  Lord  Provost,  Magistrates,  and  Town 
Coandl  of  the  city  of  Aberaeen,  the  Senatus  of  Marischal  College,  and  of  other 
pabfic  bodies,  against  certain  ordinances  of  the  Commissioners  appointed  by  the 
Universities  (Soytland)  Acf  of  1858.  The  appeal  was  partly  heard,  when  their 
Lordships  adjourned  tUl  next  day.  Mr  Roundell  Palmer,  Q.C.,  and  Mr  Forsyth, 
Q.G.,  were  for  the  appellants ;  and  Sir  H.  Cairns,  Q.C.,  and  Mr  Macpherson, 
Advocate,  appeared  to  support  the  ordinances.  At  the  adjourned  judicial 
meeting  on  'Diursday,  their  Lordships,  after  hearing  Sir  Hugh  Cairns  conclude 
)as  argument  in  support  of  the  ordinances  of  the  University  Commission,  and 
Mr  BMindell  Palmer,  Q.C.,  in  reply,  took  time  to  consider  the  case. 

Shxdden  v.  Patrick. — ^In  the  Court  of  Probate  last  week,  in  the  case  of 
Sadden  and  Shedden  v.  ike  AUomev-Oeneral  and  Patrick,  Mr  Macaulay,  Q.C., 
moved  that  the  commission  which  had  been  returned  from  Scotland  with  the 
exsmination  and  cross-examination  of  Mr  Patrick,  one  of  the  respondents,  might 
be  reopened  and  another  commission  issued  for  his  further  examinaticm  and  cross- 
examination.  The  ground  of  the  application  was,  that  Miss  Shedden  was  absent 
in  America  at  the  time  of  the  last  examination,  that  she  had  now  returned,  and 
that  she  had  in  her  possession  various  documents  havinff  an  important  bearing 
«pan  the  case,  with  respect  to  which  it  was  desirable  to  cross-examine  Mr 
Patrii^  Dr  Deane,  Q.U.,  opposed  the  motion,  on  the  ground  that  its  only 
object  was  delay,  and  tiiat  the  documents  which  had  been  brought  back  from 
America  had  all  been  in  print  for  years,  and  might  have  been  u^  at  the  last 
examination.  His  Lordship  said  he  thought  it  was  just  that  a  further  examina- 
tion should  take  place,  and  ordered  another  commission  to  be  issued. 

Wajtt  of  Accommodation  in  the  Coukts  of  Law. — ^The  following  sketch, 
which  we  extract  from  the  Law  Times,  reveals  a  state  of  things  at  least  as 
^maeemly  as  anything  that  has  been  related  regarding  the  mode  of  conducting 
the  sittingB  in  the  Sheriff  Courts  of  Scotland : — Westminster,  June  21. — ^This 
▼as  one  of  the  days  appointed  for  the  sittings  in  banco,  after  term,  but  for  some 
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time  it  was  imposaible  to  diaooyer  where  the  said  ooiirt  in  banco  was  to  be 
found.  At  length  it  was  ascertained  that  their  XiOidships  had  determined  to  at 
in  camerd^  in  their  private  robing-room.  This  was  rendered  necessary  by  the 
absolute  want  of  other  accommodation ;  for,  though  millions  have  been  sqnanda^d 
in  the  erection  of  the  new  ^Palace  at  Weetmmster,  it  seems  never  to  have 
occurred  to  the  minds  of  certain  parties  that  "  the  superior  courts  of  law  *"  are 
entitled  to  any  consideration.  There  being  no  help  for  it,  if  the  court  was  to 
sit  in  banco  at  all  to  dispose  of  the  arrears,  their  Lordships,  with  great  oods- 
deration  for  the  pubKc  interest,  consented  to  sit  in  their  private  dr^sing-room. 
It  was,  indeed,  necessary  to  resort  to  the  highly  unconi^tutional  and  ill^ 
0010*80  of  excluding  the  general  public,  and  tiaose  persons  only  were  admitted 
whose  attendance  was  required  in  the  case  before  the  court.  The  suitore  in 
waiting  had  to  stand  outside.  Having  been  admitted  to  their  Lordships'  sanctum, 
we  are  sorry  to  state  that  the  accommodation  provided  by  this  great  ooontiT 
for  the  convenience  of  her  Majesty's  judges  is  anything  but  what  might  hare 
been  expected.  We  found  three  of  the  puisne  judges,  arrayed  in  scarlet,  sitting 
at  a  small  round  table,  with  just  room  enough  for  an  inkstand  in  the  centre ; 
three  masters  were  screwed  U]^  in  a  comer  against  a  wall ;  and  in  the  im- 
mediate vicinity  of  their  Lordships  there  was  a  small  sofa,  a  wooden  bench,  and 
two  chairs,  occupied  by  counsel.  There  being  no  other  accommodation,  one 
v^  daring  reporter  actually  seated  himself  on  Mr  Justice  Wightman's  great 
wig-box,  euid  placed  his  inkstand  on  the  mantelpiece ;  and  at  a  Uter  peri^  of 
the  day,  onboidened  by  the  example,  like  the  frogs  in  the  fable,  two  other  in- 
truders ventured  to  sit  down  on  two  other  wig-boxes,  which  stood  conveniently 
nigh.  All  this  time,  in  the  New  Palace,  "  furlongs  "  of  conunittee-rooma  were 
unoccupied  and  locked  up. 

The  Proclamation  against  Vice.— The  following  proclamation,  which  ap- 
peared in  the*  London  Gazette,  for  the  encouragement  of  piety  and  virtue,  and 
for  the  preventing  and  punishing  of  vice,  profaneness,  and  inmiorality,  was  on 
the  19th  ult.  read  at  the  Cross  of  Edinburgh  by  the  Heralds,  with  the  usual 
formalities.  The  proclamation  will  be  substituted  for  that  which  has  been 
usually  read  at  the  Courts  of  Assize  in  England  before  the  judfi[es  commence 
business : — ^Victoria  R. — ^We,  most  seriously  and  religiously  considering  that  it 
is  our  indispensable  duty  to  be  careful  above  all  other  things  to  preserv-e  and 
advance  the  honour  and  service  of  Almighty  Grod,  and  to  d^oourage  and  SQp>- 
press  all  vice,  profaneness,  debauchery,  and  immorality,  which  are  so  highly 
displeasing  to  God,  and  so  great  a  reproach  to  our  religion  and  Government ; 
to  the  intent,  therefore,  that  religion,  piety,  and  good  manners  may  flourish  and 
increase  under  our  Administration  and  Government,  we  have  thought  fit,  by  the 
advice  of  our  Privy  Coimdl,  to  issue  this  our  royal  proclamation,  and  dohoneby 
declare  our  Royal  purpose  and  resolution  to  discountenance  and  punish  aU 
manner  of  vice,  profaneness,  and  immorality  in  all  persons  of  whatsoever  degi«e 
or  quality  withm  this  our  realm ;  and  we  do  expect  and  req  uire  that  aQ  persons 
of  honour,  or  in  place  of  authority,  will  give  good  example  by  their  own  virtue 
and  piety,  and  to  their  utmost  to  contribute  to  the  discountenancing  pefsons  of 
dissolute  and  immoral  lives ;  and  we  do  hereby  strictly  enjoin  and  prohibit  all 
«our  loving  subjects,  of  what  degree  or  quality  soever,  from  playing,  on  the 
Lord's  day,  at  dice,  cards,  or  any  other  game  whatsoever,  either  in  public  or 
private  houses,  or  other  place  or  places  whatsoever ;  and  we  do  hereby  require 
and  conmiand  them,  and  eveir  of  them,  decently  and  reverently  to  attend  the 
worship  of  God  on  every  Lord^s  day.  Our  further  pleasuro  is,  and  we  thereby 
strictly  charge  and  conmiand  all  our  judges,  mayors,  sheriffs,  justices  of  the 
peace,  and  a&  other  our  officers  and  mmisters,  both  ecclesiaBtical  and  dvil,  aad 
an  -other  our  subjects  whom  it  may  concern,  to  be  very  vigilant  and  strict  in  the 
discovery  and  the  effectual  prosecution  and  punishment  <?all  persons  wlu>  shaD 
be  guilty  of  dissolute,  inunoral,  or  disorderly  practices ;  and  ihat  ibey  take  care 
also  effectually  to  suppress  all  public  gaming-houses  and  places,  and  lewd  aiKi 
-other  disorderly  houses;  and  also  to  auppress  and  prevent  aU  gaming  whatsoever. 
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in  public  or  private  honsee,  on  tiie  Lord's  day ;  and  likewise  that  they  take 
effectual  care  to  prevent  all  persons  keeping  taverns,  or  other  public  houses 
whatsoever,  from  selling  wine,  oeer,  or  other  liquors,  or  receiving  or  permitting 
guests  to  be  or  remain  in  such  their  houses  in  the  time  of  Divine  service  on  the 
Lord's  day.  And  for  the  more  effectual  proceeding  herein,  we  do  hereby  direct 
and  command  all  our  judges  of  assize  and  justices  of  the  peace  to  give  strict 
eharges  at  their  respective  assizes  and  sessions  for  the  due  prosecution  and 
paniahment  of  all  persons  that  shall  presume  to  offend  in  any  of  the  kinds  afore- 
said :  and  also  of  aU  persons  that,  contrary  to  their  duty,  shall  be  remiss  or 
D€gligent  in  ^tting  tne  said  laws  into  execution ;  and  that  they  do  at  their 
respective  assizes  and  quarter  sessions  of  the  peace  cause  this  our  Royal  Procla- 
mation to  be  publicly  read  in  open  court  immediately  before  the  charge  is  given. 
Given  at  our  Court  at  Buckingham  Palace  this  9th  day  of  June  1860.  God 
SAVZ  THE  Queen. 

Tee  YELYEirroN  Mabriage  Case. — In  the  Dublin  Court  of  Common  Pleas,  in 
the  case  of  Grant  v.  Yelvertouy  an  application  was  made  on  the  part  of  the  de- 
fendant that  an  action  should  be  stayed  until  the  decision  of  certain  legal  pro- 
ceedings now  pending  in  Scotland.  It  appeared  the  action  was  for  recovery  of 
L27  on  account  of  goods  sold  and  delivered  to  the  Hon.  Maria  Theresa  Yelver- 
ton.  otherwise  Longworth,  the  alleged  wife  of  the  defendant,  the  Hon.  Major 
William  Charles  Ydverton,  an  officer  in  the  army,  at  present  quartered  in  Cork. 
Major  Yelverton's  affidavit  stated  that  he  was  legally  married,  according  to  the 
ooemony  of  the  Established  Church,  to  Mrs  Forbes,  the  widow  of  the  late  Pro- 
feaor  Forbes,  and  that  he  never  had  been  legally  manried  to  Miss  Longworth, 
althou^  he  cohabited  with  her  for  some  time.  The  Court  finally  refused  the 
motion  to  stay  the  proceedings,  and  on  the  22d  June  the  defences  was  aban- 
doned, and  decree  allowed  to  go  by  default. 

Box-Days.— Edinburgh,  27th  June  I860.— The  Lords  appoint  Wednesday  the 
17th,  and  Wednesday  the  81st,  of  October,  to  be  the  Box-days  in  the  ensuing 
vacation.  «. 

(Signed)        Dun.  M*Neill,  I.P.D. 


iigtat  af  ^nmm. 
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FIRST  DIVISION. 
Donald  v.  Donald. — Mc^  26. 

AUment — Arreara — Amendment  of  Libel, 

This  was  an  action  of  aliment  by  a  wife  against  her  husband.  The 
parties  had  agreed  by  joint  minute  that  future  aliment  should  be  fixed  at 
the  Bum  of  L.75  annually,  and  the  point  at  issue  affected  merely  the 
arrears  claimed  for  a  period  of  fifteen  years  from  the  date  of  the  alleged 
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desertion  on  tbe  pari  of  the  husband  to  the  date  of  the  daim.  It  wai 
argaed  for  the  pursuer,  that  arrears  of  aliment  were  in  all  cases  due. 
(Macnaughton,  12  D.  703 ;  Fiidayson^  July  7,  1809,  F.C.)  Leave  was 
also  asked  to  give  in  a  condescendence  specifying  debts,  if  such  should 
be  necessary.  The  defender,  on  the  other  hand,  submitted  that  the 
nature  of  aliment  excluded  any  such  claim ;  that  where  debts  were  in- 
curred by  the  wife,  the  husband  was  liable  for  such  debts,  and  that  he 
could  not  be  called  on  to  pay  arrears  of  aliment,  as  he  might  still  he 
required  to  pay  the  debts,  to  cover  which  such  arrears  had  been  granted 
(if' jPor^on^,  June  6,  1844,  6  D.  84 ;  Lidlaw,  2  Starkie,  p.  86 ;  Hender- 
souy  Hume,  202.)  Lord  President — In  dealing  with  this  question,  we 
must  assume  the  fact  of  desertion  and  the  other  statements  of  the  pur- 
suer, and  not  admit  the  allegations  of  the  defender  as  to  the  pursaer's 
conduct  during  the  alleged  desertion.  I  cannot  give  decree  to  the  pur- 
suer. It  is  not  stated  that  debts  were  incurred.  Th%  cases  cited  in  &voar 
of  the  pursuer  are — Macnaughtofif  which  was  a  judgment  for  payment  of 
debts  contracted  to  third  parties  ;  and  Finlcn/son,  which  rests  on  different 
principles.  That  was  an  action  of  aliment  by  a  mother  against  the  father 
of  a  bastard  child.  She  had  paid  for  its  entire  maintenance,  and  was 
thus  entitled  to  repayment  of  one-half  from  the  father,  he  being  a  simple 
debtor  to  her  in  that  amount.  The  question  of  aliment  did  not  arise. 
The  amendment  of  the  summons  I  cannot  agree  to.  It  would  be  virtoallj 
permitting  a  new  record, 

Susp.^  Stephen  v.  Skinner. — May  31. 
Process — Sitsptnsion —  Caution. 
Messrs  Munro  and  Ross,  writers  in  Stomoway,  in  Feb.  1857  obtained 
a  decree  in  absence,  in  the  Court  of  Session,  against  the  suspender,  for 
the  sum  of  L.80,  14s.  5d.,  being  the  amount  of  certain  alleged  businesd 
accounts  incurred  by  him  to  them.  In  March  following,  Munro  and 
Boss  assigned  this  decree  to  Mr  Skinner,  S.S.C.,  the  charger,  their  Edin- 
burgh correspondent ;  and  by  virtue  of  his  assignation  Mr  Skinner  ap- 
plied for  and  obtained  sequestration  of  the  suspender's  estate.  There- 
after Mr  Boss  (one  of  the  partners  of  Munro  and  Boss)  was  appointed 
trustee,  and  the  charger  acted  for  some  time  as  sole  commissioner. 
Since  1856,  it  is  stated  that  the  suspender  was  "  abroad  in  the  Chinese 
seas,  in  the  course  of  his  business  as  a  mariner,  till  1859,  when  he  re- 
turned to  this  country."  Stephen  was  charged  on  the  said  decree  by  the 
respondent,  and  he  then  raised  the  present  suspension,  on  the  ground 
that  the  debt  was  not  due,  which  was  the  only  one  ranked  in  tbe  seques- 
tration. On  the  case  coming  into  Court,  it  was  intimated  to  Mr  Ross, 
the  trustee,  who  declined  to  sist  himself,  and  the  charger  moved  the 
Lord  Ordinary  (Mackenzie)  to  ordain  the  suspender  to  Gnd  caution  for 
expenses,  he  being  a  sequestrated  bankrupt.  The  Lord  Ordinary  refused 
the  motion,  and  the  respondent  reclaimed.  The  respondent  put  in  a 
minute  to  the  effect,  that  if  the  suspender  were  ordained  to  find  caution, 
he  would  not  proceed  to  do  personal  diligence  against  him.  Authorities 
for  suspender : — Clerk  v.  I^ss,  20th  May  1813  ;  Tm/lor  v.  Fairliis  This- 
lets  (House  of  Lords),  1st  March  1833.  The  Lord  President  said  there 
was  no  doubt  that,  as  a  general  rule,  a  sequestrated  bankrupt  pursuing  sn 
action  was  bound  to  find  caution  for  expenses,  while  one  defending  aa 
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action  was  not.  The  present  case  was  a  suspension,  and  no  doubt  it 
had  been  decided  that  in  such  a  case  the  record  was  to  be  made  up  in 
the  suspension,  and  not  in  the  original  action.  Formally,  therefore,  the 
suspender  was  a  pursuer,  but  the  onus  might  soon  shift.  He  was,  there- 
fore, in  a  somewhat  equivocal  position.  It  was  said  the  minute  removed 
the  difficulty  in  the  case ;  he  (the  Lord  President)  didn't  think  so.  Upon 
the  whole,  and  having  regard  to  the  fact  that  the  trustee  was  the  cedent 
of  the  respondent,  he  was  against  ordering  the  suspender  to  find  caution. 
The  other  judges  having  concurred,  the  Court  adhered. 

Ikhabitakts  op  Lochgelly  v.  Earl  of  Mtnto. — June  1. 
Servitude — Res  Puhlicce. 

This  was  an  action  at  the  instance  of  certain  inhabitants  of  Lochgelly, 
Fifeshire,  for  the  purpose  of  vindicating  ciertain  alleged  public  rights 
over  the  common  muir  of  Lochgelly,  belonging  to  the  Earl  of  Minto. 
Among  these  rights  were  a  footpath  across  the  muir,  and  the  rights  of 
holding  public  markets,  quarrying  stones,  taking  away  clay,  casting, 
winning,  and  taking  away  peat  and  divot,  watering  and  drying  lint, 
dijing  hay,  holding  public  games  and  exhibitions,  and  of  a  playground 
for  their  children.  In  1705  the  Scottish  Parliament  gave  to  the  authors 
of  the  Earl  of  Minto  the  right  of  holding  fairs  or  markets  at  the  town  of 
Lochgelly.  For  long  the  markets  have  ceased  to  be  held  by  the  Earls  ; 
but  it  is  stated  that  for  upwards  of  forty  years  they  have  been  held  by 
the  public  on  the  common  muir.  It  was  further  stated  that  the  public 
uses  sought  to  be  vindicated  had  been  exercised  for  upwards  of  forty 
years,  but  that  they  have  now  been  excluded  by  the  encroachments  of 
the  defender,  unsuccessfully  remonstrated  against  by  the  public.  The 
defender  denied  that  the  rights  claimed  have  ever  existed ;  and  further, 
that,  if  they  had  existed,  the  pursuers  have  any  title  to  vindicate  them, 
being  only  inhabitants  of  Lochgelly,  and  not  feuars  capable  of  acquiring 
such  servitudes.  The  Lord  Ordinary  (Neaves)  dismissed  the  action, 
refusing  to  allow  an  amendment  of  the  summons  in  the  conclusion  as 
to  the  ^t  road,  and  holding  that  the  pursuers  had  not  set  forth  a  suffi- 
cient title  to  insist  in  the  other  conclusions.  The  pursuers  reclaimed. 
The  Lord  President — ^The  interlocutor  of  the  Lord  Ordinary  was  quite 
right  With  the  exception  of  the  conclusion  as  to  the  right  of  footpath, 
the  action  was  laid  on  mistaken  views  of  the  law.  These  rights  were 
claimed  as  public  rights,  and  not  as  belonging  to  feuars  or  proprietors. 
But  where  was  the  authority  for  holding  that  there  was  such  a  thing  as 
a  public  right  of  market  ?  He  was  surprised  at  the  difficulty  there  had 
bc«n  in  expressing  its  character,  for  the  difficulty  was  in  the  thing  itself. 
The  error  in  the  conclusion  as  to  the  footpath  might  have  been  corrected 
on  the  usual  conditions;  but  were  it  done,  the  summons  would  be  so 
mutikted  that  it  was  far  better  to  dismiss  it  at  once.  The  other  judges 
having  concurred,  the  Court  adhered. 

Tod's  Trustees  et  al,  r.  Dawson  et  al. — June  5, 
Process — Diligence — Productions, 
This  is  one  of  the  cases  arising  out  of  the  alleged  frauds  of  the  Carron 
Company.    The  Lord  Ordinary  (Mackenzie)  had  made  an  order  on  the 
Carron  Company  to  produce  in  Edinburgh,  under  the  charge  of  the  Clerk 
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of  GoQTt,  287  Tolames  of  their  ledgers,  journals,  etc.,  ranging  over  a 
period  of  half  a  centnrj.  These  books  are  all  at  Carron,  and  it  wis 
strongly  contended  that  their  prodnction  in  Edinborgh  would  ocesaiaa 
great  inconvenience  to  the  Company,  who  expressed  their  willingness  is 
aUow  the  pursuers  the  same  access  to  the  books  which  an  aooonnto^ 
acting  under  an  order  of  the  Master  of  the  Rolls  in  the  similar  actioai 
depending  in  Chancery  has  had.  For  his  conTenience  it  waa  stated  tbs 
Board-room  of  the  Company  had  been  fitted  up  with  desks,  and  tbe 
books  were  open  to  him  in  it  from  four  to  five  daily,  without  any  sape^ 
vision  on  the  part  of  the  Company.  The  Carron  Company  reclaimed 
To  the  competency  of  the  reclaiming  note  it  was  objected  that  it  had  been 
presented  without  the  leave  of  the  Lord  Ordinary';  though  not  dispoaiig 
of  a  preliminaiy  defence,  or  coming  within  any  of  the  other  excepted  io* 
terlocutors  pronounced  during  the  making  up  of  a  record  to  a  reclaimiBg 
note,  against  which  it  was  not  necessary  to  obtain  the  Lord  OrdinaiVft 
consent  After  a  long  discussion  the  objection  was  waived,  and  ate 
another  discussion  the  Court  recalled  the  Lord  Ordinary's  interlocutor, 
on  condition  of  the  Carron  Company  allowing  the  pursuers  aU  reasooahif 
access  to  the  books  at  Carron  ;  but  reserving  to  the  pursuers  to  present 
another  application  in  case  there  should  be  any  obstruction  to  their  tor 
spection  of  the  books. 

RuTHERGLEN  V.  Beith. — June  6. 
Agent  and  Client — Professional  Remuneration. 

This  was  an  action  at  the  instance  of  Andrew  Butherglen,  designing 
himself  ^'  accountant  in  Glasgow,"  against  Mr  John  Beitb,  seed  merchAot, 
Rothesay,  to  obtain  payment  from  him  of  an  alleged  balance  of  L.  183  of 
an  account  for  what  is  said  in  the  summons  to  be  '^  professional  business.* 
A  great  part  of  the  work  sued  for  is  correspondence,  etc.,  in  reference  w 
various  litigations  in  which  the  defender  was  engaged,  the  work  being  i^ 
a  nature  analogous  to  that  performed  by  a  country  agent     The  h?Td 
Ordinary  (Neaves)  disallowed  the  charges  in  four  of  the  accounts,  as  not 
containing  '*  any  charges  for  business  done  falling  under  the  profession  of 
an  accountant"     Argued  in  support  of  the  reclaiming  note : — Any  on« 
who  does  what  may  be  called  law-agents'  work  out  of  Court  is  entitled 
to  remuneration,  as  his  charges  are  not  struck  at  by  the  fiscal  law,  on  tbe 
authority  of  the  case  of  the  Glasgow  Police  CommissionerSj  February  H. 
1887.     Further,  had  Mr  Beith  been  successful  in  his  litigations,  he  woald 
have  been  entitled  to  his  expenses  from  the  opposite  party ;  and  tbat 
being  so,  the  question  came  to  be  whether  the  proper  professional  work 
of  an  accountant  was  so  well  defined  as  to  prevent  the  pursuer  froi& 
obtaining  payment  for  the  time  and  labour  which  he  had  expended  on  the 
defender's  affairs.      Answered ; — qua  accountant,  the  pursuer  had  do 
right  to  make  these  charges,  and  he  was  never  employed  by  the  defender 
to  do  any  work  of  any  kind,  but  volunteered  his  services  as  a  friend. 

The  Uourt  recalled  the  interlocutor  of  the  Lord  Ordinary  hoc  ^^ 
and  remitted  to  ascertain  the  question  of  fact  as  to  employment. 
Inglis  v.  Douglas,  etc.  (Western  Bank  Directors). — June  12. 
Process — Record — Second  Eevisal. 

In  this  case  the  Court,  on  20th  March  last,  holding  that  there  wa?  a 
want  of  sufiicient  specification  and  precision  in  the  pursuer's  averment? 
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n  reocnrd,  ordered  the  record  to  be  withdrawn  and  a  new  record  made 
ip.  The  pursuer  lodged  a  new  revised  condescendence  in  obedience  to 
his  order  on  the  box-daj,  and  the  defenders  subsequently  gave  in  their 
ffiTKrers  thereto.  The  pursuer  now  gave  in  a  note  to  the  Court,  along 
with  a  new  print  of  his  revised  condescendence,  containing  considerable 
ilterations  made  since  revised  defences  were  lodged.  The  defenders, 
wwever,  objected  to  the  pursuer's  new  paper,  on  the  ground  that  it  was 
wt  an  a^ustinent  caused  bj  new  matter  brought  forward  in  the  revised 
kfences,  but  was  a  re-revisal  of  the  condescendence,  differing  in  several 
Host  important  particulars  from  the  statements  which  had  been  already 
uiswered  hy  the  defenders ;  and  they  maintained  that  if  the  Court  were 
A  allow  such  alterations  to  be  made  after  parties  had  revised  their  papers, 
t  would  be  tantamount  to  introducing  the  old  form  of  revisal  and  re- 
fevisal,  now  happily  abolished,  and  leading  'to  great  expense  and  delay 
in  closing  records.  The  Court,  afler  hearing  counsel,  held  that  the 
aheraHons  were  not  of  a  nature  which  could  be  permitted  to  be  made  on 
adjustment,  and  offered  the  pursuer  the  option  of  withdrawing  his  first 
revised  condescendence  and  substituting  the  present,  on  payment  of  pre- 
vious expenses.  This  the  pursuer  declined,  and  stated  that  he  would 
adhere  to  his  first  paper ;  and  the  Court  therefore  refused  to  receive  the 
adjustments,  and  found  the  pursuer  liable  in  the  expenses  of  the  present 
discussion,  which  they  modified  to  L.10,  lOs. 

Dalrtmple  V,  Bruce. — June  12. 
Lease — Clause — Construction. 
The  pursuer,  James  Dalrymple,  purchased  the  estate  of  Wester  Lang- 
lee  from  the  defender,  George  Bruce,  and  he  entered  into  possession,  and 
paid  the  price  of  L.23,100,  at  Martinmas  1856.  A  difficulty  has  arisen 
^  to  the  missive  of  sale,  which  was  written  by  the  pursuer,  in  consequence 
of  this  sentence : — "  The  rents  of  crop  1856  being  then  payable  at  Candle- 
mas and  Lammas  1857  to  belong  to  you  (i.e.,  the  seller),  you  paying  the 
public  burdens  effeiring  to  that  crop."  The  seller  has  drawn  L.597  of 
rent  due  at  Candlemas  and  Lammas  1857;  and  the  present  action  has 
|>een  raised  to  recover  these  rents,  on  the  ground  that  the  rents  payable 
iii  1857  were  the  rents  of  1856,  and  not  the  rents  of  1857,  and  that  the 
^pression  in  the  missive  describing  the  rents  of  1856  as  payable  at 
Candlemas  and  Lammas  1857  was  a  mistake,  the  rents  of  1856  having 
been  paid  at  Candlemas  and  Lammas  1856.  Lord  Ardmillan  held,  that 
aa  the  rents  payable  in  1857  were  the  rents  of  1857,  and  were  by  law  the 
property  of  the  pursuer,  who  entered  into  possession  at  Martinmas  1856, 
tbat  the  obvious  mistake  in  missive  could  not  form  a  valid  contract  to 
entitle  the  defender  to  retain  them ;  and  the  Court  adhered,  with  expenses. 

McGregor  r.  Tolmie  et  aL — June  13. 

Heritable  or  Moveable — Machinery, 

The  advocator,  in  March  1857,  presented  a  petition  to  the  Sheriff  of 
Lanark,  to  obtain  delivery  from  William  Tolmie^  trustee  on  the  seques- 
trated estate  of  B.  W.  Dods  and  Co.,  of  a  steam  engine  which  he  had 
^ught  from  them  before  the  bankruptoy.  This  application  was  opposed 
by  Arrol,  who,  as  a  creditor  of  Dods  and  Co.,  had  obtained  an  ex  fade 
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absolute  disposition  of  the  heritable  subjects  with  which  the  engine  w« 
connected,  on  the  ground  that  the  engine  itself  was  heritable,  and  bad 
been  conveyed  to  him  as  an  accessory  of  the  heritable  subjects.  Thti 
engine  was  in  a  house  from  which  it  could  not  be  removed  without  pull 
of  the  building  being  taken  down.  The  Sheriff  held  the  engine  to  Imi 
heritable,  and  to  belong  to  Arrol.  The  Lord  Ordinaiy  pronounced  ii 
similar  finding,  and  to-daj  the  Court  adhered,  reserving  the  purchaser*! 
right  as  regards  the  trustee,  in  case  Arrol's  claim  on  the  heritable  subjecti 
is  satisfied  without  the  engine.  The  Lord  President — ^The  present  cast 
depends  on  circumstances.  Mr  McGregor's  case  b  a  hard  one.  Bt 
made  the  purchase  in  good  faith  of  what  he  considered  a  moveable  subje 
but  he  was  rather  too  good-natured  in  paying  the  price  without  gett 
delivery.  There  was  a  certain  amount  of  fixing,  as  there  was  a  hou 
over  the  engine,  and  the  engine  could  not  be  removed  without  remov' 
part  of  the  house.  Dods'  right  to  the  engine  rests  upon  the  conveyana 
from  Wilson,  and  he  gave  to  Arrol  all  the  right  which  he  got 
Wilson.    The  other  judges  having  concurred,  the  Court  adhered. 

M'Kellar  v.  His  Creditors. — June  13. 

Cessio — ExammcUion  ofBcmkrupU 

M^Eellar,  the  pursuer  of  this  cessio,  was  a  wright  and  builder  in  Govan. 
and  in  the  Sheriff  Court  of  Glasgow  he  has  been  refused  cessio  withoat 
personal  examination,  the  Sheriff  refusing  to  examine  him  after  an  order 
had  been  pronounced  to  that  effect,  because  the  certificate  of  the  trustee 
was  very  unfavourable.  The  Lord  President  said  that  there  had  been 
irregularity  here  on  both  sides,  but  the  main  point  was,  that  the  Sheriff 
had  pronounced  an  order  for  the  bankrupt's  examination,  and  that  evei^- 
thing  had  been  put  in  train  for  it ;  that  then,  owing  to  the  unfiivonrabk 
opinion  of  the  trustee,  the  Sheriff  had  refused  to  examine  the  bankrupt. 
He  was  of  opinion  that  it  would  be  exceedingly  perilous  to  sanction  a 
refusal  of  the  kind  to  examine  a  bankrupt  after  an  order  to  that  effect; 
and  the  opinion  of  the  Court  was,  that  the  interlocutor  reclaimed  against  | 
should  be  recalled,  and  a  remit  made  to  the  Sheriff  to  examine  the  bani- 
rupt,  and  proceed  after  investigation.  I 

Mowbray,  Robertson,  and  Burridge  t>.  Roberts. — June  16. 

Expenses — Agent  and  Client, 

In  this  action  the  pursuers  objected  to  the  defender  recovering  his  ex- 
penses subsequent  to  13th  October  1858,  on  the  ground  that  the  agent 
who  conducted  his  case,  Mr  John  Paterson,  S.S.C.,  had  no  attorney  certi- 
ficate for  the  period  subsequent  to  October  1858.  The  Lord  OrdiDsir, 
on  the  authority  of  the  cases  of  M^Qowan^  January  24,  1828 ;  C^ 
May  81,  1837;  and  Thomson^  November  28,  1838,  repelled  the  objec- 
tion, and  held  that  a  party  holding  an  award  of  expenses  can  obtain 
decree  for  such  expenses  in  his  own  name  against  his  opponent,  eien 
though  his  agent  had  not  an  attorney's  certificate  during  the  action.  The 
pursuers  reclaimed.  The  defender  objected  to  the  competency  of  the 
reclaiming  note,  on  the  ground  that  it  was  not  presented  within  ten  dajs 
afler  the  date  of  the  interlocutor  reclaimed  against,  being  an  interlocutor 
relating  to  expenses  only.     This  objection,  after  considerable  argnmenl 
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upon  it,  was  ultimately  waived,  and  the  Court  without  anj  difficulty  ad- 
hered to  the  Lord  Ordinary's  interlocutor. 


SECOND  DIVISION. 

Mackenzie  v.  Mackenzie. — June  1. 

Entail — Improvement  Debts. 

This  was  a  petition  by  Hugh  Mackenzie,  Esq.,  who  is  heir  of  entail  in 
possession  of  the  entailed  estate  of  Dundonnell,  to  have  the  cost  of  certain 
alleged  improvements  upon  it  charged  against  the  estate,  consisting  inter 
a&i  of  two  roads,  one  being  of  the  nature  of  a  public  road,  connecting  the 
main  line  of  roads  in  the  West  Ross-shire,  with  a  new  line  made  by  the 
Highland  Destitution  Committee  in  1849.  The  Court  refused  to  allow 
the  expense  of  this  road,  which  was  thus  connected  with  two  public 
femimi,  to  be  charged  against  the  heirs  of  entail ;  but  quoad  uUra^  allowed 
the  petititioner  to  take  credit  for  the  expense  of  forming  a  private  road 
to  his  own  deer  forest,  and  which  was  also  available  for  the  purposes  of 
sheep  farming. 

The  Magistrates  of  Dundee  v.  Mobbis  et  al, — June  1. 
Charitable  Trust— Nohik  Officium. 

In  this  case  of  the  Morgan  Hospital,  the  Court  now  pronounced  the 
following  interlocutor: — "Edinburgh,  1st  June  1860. — The  Lords, 
having  resumed  consideration  of  the  process,  together  with  the  report  of 
Professor  Swinton  and  the  objections  thereto  by  the  parties  respectively, 
and  heard  counsel,  before  further  answer,  remit  of  new  to  the  reporter 
(1)  to  reconsider,  with  the  advice  and  assistance  of  an  actuary  or  ac- 
toaries,  the  rate  of  interest  at  which  the  annual  cost  of  maintaining  the 
hospital  ought  to  be  capitalised,  assuming  that  the  funds  are  to  be  in- 
vested in  heritable  securities,  and  not  in  feu-duties  from  house  property, 
and  taking  into  view,  at  the  same  time,  the  allowance  of  5  per  cent,  for 
contingencies  which  the  reporter  proposes,  and  the  accumulation  of  in- 
terest which  must  arise  before  the  hospital  is  brought  into  fuU  working 
order;  (2)  to  report  specially  whether  two  acres  of  ground  be  sufficient 
to  provide  a  site  for  the  hospital  building,  and  also  for  playgrounds  and 
gafdens,  taking  into  view  the  probability  of  the  adjacent  ground  being 
occupied  by  buildings ;  (3)  to  report  what  provision  ought  to  be  made  in 
estimating  the  annual  cost  of  maintaining  the  institution,  and  for  pay- 
ment of  income-tax ;  (4)  to  report  what  are  the  causes  of  the  apparentiy 
large  difierence  between  the  anticipated  annual  expenditure  of  the  pro- 
posed hospital  and  that  of  the  Orphan  Hospital  of  Edinburgh — the  former 
being  L.28,  10s.  per  boy,  while  the  latter  is  only  L.16,  9s.  6d.  per  head 
of  the  inmates ;  (5)  to  consider  and  report  whether  any  and  what  benefit 
may  be  expected  from  the  inspection  of  the  educational  work  of  the  hos- 
pital by  an  inspector,  having  no  independent  authority,  but  appointed 
directly  by  the  ordinary  governors  of  the  institution  :  And  the  Lords  re- 
commend the  reporter  to  report  quam  prmum  without  again  hearing  the 
parties,  but  without  prejudice  to  either  of  them,  laying  before  the  re- 
porter such  additional  information  in  matters  of  fact  as  tihey  may  desire." 
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Leith  Dock  Commissioners  v.  Lookhart'8  Trustees. — Jnne  1. 
Superior  and  Vassal — Entn/. 

This  is  an  action  brought  by  the  Leith  Dock  CommidsionerB,  as  i 
periors,  to  have  it  declared  that  the  defenders,  who  are  the  trusteea 
the  late  WiUiam  Lockhart,  Esq.  of  Lockhart,  are  bound,  as  vassals,  t 
make  up  and  complete  in  their  persons  proper  titles  to  certain  subjed 
at  the  West  Docks,  Leith,  which  had  been  feued  for  an  annual  pajmei 
of  L.145  by  the  predecessors  of  the  pursuers  to  the  predecessors  of  il 
defenders.  By  the  original  feu-charter,  all  subsequent  disponees  wc 
taken  bound  to  enter  with  the  superiors  within  three  months  of  the  i 
spective  dispositions  in  their  favour.  Mr  Lockhart  became  possessed 
the  subjects  in  1828,  and  was  infeft  in  them,  but  never  entered  with  tl 
superiors.  He  died  in  1856,  and  his  trustees,  not  considering  the 
jects  worth  the  feu-duty  and  burdens,  refused,  when  called  on,  to  mal 
up  titles  and  enter.  The  Court  pronounced  decree  in  favour  of  the  pi 
suers,  in  terms  of  the  declaratory  conclusion  of  the  summons,  finding  tU 
the  obligation  to  enter  as  vassals  is  binding  upon  the  trustees.  Consider^ 
tion  of  a  conclusion  in  the  summons  craving  the  Court  to  ordain  the  d| 
fenders  to  enter  was  superseded ;  it  being  observed,  that  if  the  trusted 
should  not  now  fulfil  their  predecessor's  obligation,  a  very  difficult  quea  ^ 
tion  would  arise,  whether  the  Court  should  ordain  specific  implement,  a 
should  merely  award  damages  for  non-implement*  , 

Merry  and  Cunninghams  v.  Brown. — June  8,  -i 

Arbitration — Clause — Oversman*  \ 

The  pursuens  are  lessees  of  a  portion  of  the  minerals  upon  the  estaf^ 
of  Woodhall,  in  Lanarkshire,  formerly  belonging  to  Walter  Frederic 
Campbell  of  Islay,  and  now  belonging  to  the  defender,  as  trustee  of  bii^ 
sequestration.  The  agreement  under  which  the  minerals  are  let  contaitt'. 
a  stipulation  that,  ''  should  the  minerals  become  exhausted,  or  workable 
only  at  an  evident  loss,  the  tenant  shall  be  entitled  to  give  up  the  leasee 
on  the  same  being  ascertained  by  arbiters  mutually  chosen."  It  ii 
alleged  by  the  pursuers,  that  since  1855  the  minerals  have  been  workabit 
only  at  a  loss,  and  in  1856  they  named  an  arbiter,  and  raised  the  pre^nt 
action,  calling  upon  the  defender  also  to  name  an  arbiter,  and  to  enter 
into  a  formal  deed  of  submisaon,  containing  a  clause  of  devolution  on  aD 
oversman,  to  ascertain  the  fact  of  loss,  and  then  to  have  it  declared  that 
the  pursuers  were  free  from  the  lease.  The  defender,  without  admittiog 
that  the  clause  requiring  reference  to  arbiters  was  valid,  offered  to  appoint 
an  arbiter,  and  did  name  one,  but  declined  to  agree  that  the  arbiters 
should  name  an  oversman.  This  ofier  not  being  accepted,  and  the  qnes- 
tions  as  to  the  validity  of  the  clause  of  reference  not  having  been  raised 
with  sufficient  specification  in  the  present  action,  a  second  action  vss 
brought,  in  which,  in  July  last,  it  was  determined  by  the  Court  tbat, 
although  arbiters  were  not  named  in  the  clause,  a  valid  obligation  vas 
constituted  to  refer  to  arbitration  the  question  whether  the  minerals  wei« 
workable  only  at  an  evident  loss.  Consideration  of  the  present  actioo 
was  then  resumed,  and  the  whole  Court  was  consulted  upon  the  question 
whether  the  defender  was  bound  to  consent  to  the  arbiters  having  power 
to  name  an  oversman.  The  Court  being  of  opinion  that  he  was  not,  an 
interlocutor  was  pronounced,  giving  efiect  to  that  opinion,  and  appoint- 
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tog  the  arbiters  formerly  named  to  proceed  with  the  arbitration,  but  re- 
lerving  for  further  consideration  what  will  be  the  consequence  if  the 
arbiters  should  differ  in  opinion,  or  the  arbitration  should  otherwise  prove 

ibortiTe. 

M^Ai^LUM  V.  The  Forth  Iron  Company. — June  12. 
'  Interdict — Nuisance— Mining. 

The  respondents  are  the  lessees  of  a  large  mineral  field  in  Fifeshire,  in- 
Hading  the  lands  of  Cowdenbeath,  which  they  work  under  a  tack  dated 
11th  October  1851,  with  the  usual  powers  of  working  and  calcming.  The 
xnnplainer,  a  grocer  in  the  village  of  Cowdenbeath,  feued  a  piece  of 
zroand  in  that  village  from  Mrs  Stenhouse,  proprietor  both  of  .the  lands 
md  minerals.  He  now  seeks  an  interdict  to  prevent  the  respondents 
^m  calcining  iron  on  certain  ground  contained  in  their  lease,  adjoining 
tbe  village,  and  from  85  to  100  yards  from  his  house,  on  the  ground 
that  the  smoke,  odour,  etc.,  are  prejudicial  to  the  health  and  destructive 
of  the  property  of  the  complainer  and  others  living  in  the  neighbour- 
hood. The  Lord  Ordinary  having  refused  the  interdict,  the  complainer 
rerlaimedL  The  Lord  Justice-Clerk  observed  that  he  had  never  heard  a 
clearer  case.  To  grant  such  an  interdict  would  be  a  precedent  for  chas- 
ing ironmasters  out  of  Scotland, — ^rather  too  serious  a  matter  for  the  pros- 
perity of  the  country  to  be  done  hastily.  The  complainer  himself  stated 
that  before  he  built  his  house  a  heap  had  been  calcined  within  244  yards 
of  its  site ;  but  that  after  he  had  built  it  another  heap  was  calcined  at  85 
jards,  which  was  intolerable.  He  did  not  aver  that  calcining  was  then 
begun  for  the  first  time  in  that  locality,  or  that  it  was  unnecessary ;  he 
described  the  process,  and  said  that  the  respondents  were  in  <*  the  habit" 
of  calcining.  Two  occasions  only  were  mentioned  by  him ;  it  was  clear, 
therefore,  on  his  own  statement,  that  calcining  had  gone  on  there  before. 
He  had  tiierefore  come  to  the  nuisance  with  his  eyes  open,  and  could  not 
BOW  complain.  Lords  Cowan  and  Benholm  concurring,  the  Court  re- 
fused the  interdict 

Fraser  v.  M*Iver. — June  15. 
Sequestration — Contingent  Claim — Banking. 

This  was  an  appeal  against  a  decision  by  the  trustee  in  the  sequestrated 
estate  of  the  late  Donald  Fraser,  senior,  merchant  in  Dingwall.  In  1849, 
certain  property  was  adjudged  at  the  instance  of  Donald  Fraser  from  a 
Mrs  MThersoB,  and  was  afterwards  disponed  by  him,  with  absolute  war- 
randice, to  the  Caledonian  Bank.  The  bank  sold  the  property  to  a  Mrs 
Oarden,  and  assigned  to  her  Donald  Fraser's  warrandice.  After  that 
sale,  Mrs  MTherson,  in  1855,  brought  an  action  of  reduction  against 
Mrs  Garden,  concluding  that  the  adjudication  and  the  subsequent  sales 
should  be  reduced,  and  that  she  should  be  evicted  ft'om  the  property. 
Donald  Fraser  had  died  in  February,  and  had  been  sequestrated  in 
November  1854  ;  and  when  the  action  of  reduction  was  raised,  Mrs  Gar- 
den lodged  in  the  sequestration  a  contingent  claim  for  the  value  of  the 
property,  in  the  event  of  her  being  evicted  ft^m  it.  In  July  1859,  the 
Court  of  Session  assoilzied  the  defender  ftom  the  conclusions  of  the  actioA 
<if  Teduetion,  and  in  respect  of  that  decree  the  trustee,  in  November  1855, 
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rejected  the  contingent  claim  made  in  the  sequestration.    Mrs  M^Pherson 
has  intimated  her  intention  of  appealing  to  the  House  of  Lords  against 
the  decree  in  the  action  of  reduction,  but  she  has  not  yet  lodged  her 
appeal,  on  account,  she  says,  of  present  want  of  funds.    In  these  circQ!n> 
stances,  Mrs  Eraser,  the  executrix  of  Mrs  Garden,  who  has  died,  appealed 
to  the  Lord  Ordinary  to  recall  the  deliverance  of  the  trustee.     The  Lord 
Ordinary  confirmed  the  deliverance,  and  the  Court  {dubitanUTjOTd  Cowan) 
i-ecalled  the  interlocutor,  and  reversed  the  trustee's  deliverance.     Lori 
Wood  said,  that  under  the  Bankruptcy  Acts  it  was  competent  to  rank 
contingent  claims,  not  only  when  the  date  of  payment  was  uncertain,  but 
also  when  it  was  uncertain  whether  they  would  ever  be  due  at  all.    From 
the  rule  that  contingent  claims  might  be  ranked,  though  it  might  be  un- 
certain that  the  obligations  on  which  they  were  grounded  might  never 
become  proper  debts  at  all,  there  was  no  reason  for  excepUng  the  obli^- 
tion  of  warrandice  of  a  heritable  subject. '  It  was  not  to  be  held,  how- 
ever, that  in  every  case  contingent  claims  wdre  to  be  ranked.     The  con- 
tingency might  be  such  that  it  would  be  highly  improbable  that  a  proper 
debt  could  ever  be  due,  as,  in  the  case  of  warrandice,  where  the  obliga- 
tion had  been  granted  at  a  distance  of  time,  and  no  surmise  of  a  challeoge 
had  been  heard,  and  no  ground  of  challenge  suggested.     Whether  a  con- 
tingent claim  for  warrandice  was  to  be  ranked  would  depend  upon  cir- 
cumstances, and  upon  the  probability  of  the  creditor  having  to  fall  back 
upon  it.     If  in  this  case  the  action  of  reduction  at  Mrs  M'Pherson's 
instance  had  been  brought  before  the  bankruptcy,  and  a  claim  made  upon 
warrandice  at  the  outset,  it  would  be  difficult  to  see  how  such  a  claira 
could  have  been  distinguished  from  other  cases  of  contingent  claims,    if 
a  claim  on  warrandice  were  made  during  the  sequestration,  it  would 
have  to  be  ranked  subject  to  the  condition  that  any  previous  distributioo 
was  not  to  be  disturbed.     That  was  an  incident  inseparable  from  the 
nature  of  the  claim.    It  might  be  said,  that  to  allow  contingent  claims  of 
this  kind  to  be  ranked,  might  cause  delay  in  winding  up  sequestrations  ; 
but  that  was  an  observation  which  could  be  made  with  regard  to  all 
kinds  of  contingent  claims,  and  was  one  not  of  special  force  in  this  case, 
because  the  delay  now  could  not  be  much  greater,  as  the  time  for  appeal- 
ing against  the  decision  in  the  reduction  would  soon  expire. 

iVf.,  Harvky. — June  15. 
Eight  of  Admmstratwn — Custody  ofChUdi^m. 

This  was  a  petition  by  a  father,  praying  for  access  to  his  children,  and 
also  for  warrant  to  remove  them  from  their  present  residence  with  their 
maternal  relatives,  and  for  a  direction  that  for  the  future  they  shall 
remain  under  the  custody  and  care  of  the  petitioner,  without  interferenre 
on  the  part  of  any  of  the  respondents.  The  application  was  opposed  bj 
the  children,  who  were  above  the  age  of  pupillarity,  and  to  whom  & 
curator  ad  litem  had  been  appointed,  on  the  ground  that  the  applicant  had 
committed  adultery  with  their  mother's  sister,  and  that  for  twelve  years 
since  he  had  been  excluded  from  all  intercourse  with  his  wife's  family  and 
relations.  It  appears  that  in  1848  a  divorce  had  been  obtained  at  the 
instance  of  his  wife,  in  which  the  adultery  had  been  proved  to  the  satis- 
faction of  the  Court ;  and  the  applicant  had  since  attempted  to  renew  the 
connection  with   his  sister-in-law.     In  delivering  judgment,  the  Lord 
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^usdoe-Clerk  sammed  up  the  law  applicable  to  such  cases,  in  the  foUow- 
ig  propositions : — 1.  That  the  control  to  which  a  minor  pubes  is  subjected 
068  not  proceed  on  any  notion  of  his  incapacity  to  exercise  a  rational 
id^ent  or  choice,  but  rather  arises  on  the  one  hand  from  a  considera- 
m  of  the  reverence  aad  obedience  to  parents  which  both  the  law  of 
hnture  and  the  Divine  law  enjoin,  and  on  the  other  hand  from  a  regard 
W  tbe  inexperiences  and  immaturity  of  judgment  on  the  part  of  the  child, 
Vhich  requires  friendly  and  affectionate  counsel  and  aid.     2.  That  tbe 
power  of  a  lather  is  conferred  not  as  a  right  of  dominion,  or  even  as  a 
hri?i]ege  for  the  father's  own  benefit  or  pleasure,  but  merely,  or  at  least 
piaioly,  for  the  benefit,  guidance,  and  comfort  of  the  child.     3.  That^ 
^crefore,  the  father's  authority  and  right  of  control  may  at  this  age  of 
the  child  be  easily  lost,  either  by  an  apparent  intention  to  abandon  it  and 
kave  the  child  to  its  own  guidance,  or  by  circumstances  or  conduct 
showing  his  inability  or  unwillingness  to  discharge  rightly  the  parental 
duty  towards  his  child.     4.  That  in  all  questions  as  to  the  loss  of  the 
parental  control  during  puberty  from  any  of  these  causes,  the  wishes  and 
fec'liogs  of  the  child  himself  are  entitled  to  a  degree  of  weight  correspond- 
ing to  the  amount  of  intelligence  and  right  feeling  which  he  may  exhibit. 
After  commenting  upon  the  details  of  the  evidence,  his  Lordship  con- 
tioaed : — ^It  is  under  these  circumstances  that  the  present  petition  has 
been  presented,  and  the  Court  have  to  determine  whether  they  will  inter- 
iere  with  the  existing  arrangements  for  the  maintenance  and  education 
of  these  young  persons,  and  compel  them,  against  their  strongly-expressed 
wishes,  to  place  themselves  under  the  care  and  control  of  their  father,  the 
petitioner.     The  children  are  asking  no  maintenance  from  their  father. 
It  is  not  denied  that,  for  the   last  twelve  years,  since   their  father's 
divorce,  they  have  been  brought  up  with  the  most  affectionate  care,  and 
that  in  their  present  situation  they  are  furnished  with  every  comfort,  and 
with  an  education  befitting  their  station.     On  the  other  hand,  their 
father,  who  demands  their  restoration  to  his  custody  and  subjection  to 
bis  parental  authority,  has  been  guilty  of  the  capital  crime  of  incest 
This  18  a  great  &mily  crime,  which  necessarily  makes  him  an  outlaw 
[rum  that  family  which  he  has  so  grievously  injured,  and  is  sufficient  to 
j'J3tify  any  measures  which  the  Court  may  think  necessary  for  the  pro- 
tection of  the  children,  however  much  they  may  trench  on  the  legal 
authority  of  the  &ther.     With  this  guilt  attaching  to  him,  and  ap- 
parently, from  his  conduct  and  letters,  unconscious  of  the  enormity  and 
incapable  of  understanding  the  true  nature  of  his  crime,  he  is  the  most 
unfitting  and  unsafe  person  that  could  well  be  found  for  the  guardianship 
»i>d  control  of  a  boy  and  girl  of  fifteen  and  fourteen  years  of  age.     The 
f>etitioner  therefore  is,  in  our  opinion,  personally  disqualified  for  the 
exercise  of  the  right  and  the  performance  of  the  duty  of  a  father  to  his 
minor  children.     But  the  claim,  if  it  could  have  been  otherwise  sup- 
ported, is  materially  weakened,  if  indeed  his  right  be  not  altogether  lost, 
^7  his  abandonment  of  his  children  to  the  care  of  others  for  a  period  of 
tweWe  years,  during  which  he  has  neither  exercised  his  paternal  autho- 
rity nor  contributed  anything  to  their  maintenance  and  education.   When 
t^  all  this  is  added  the  strong  and  unbiassed  expression  of  feeling  on  the 
part  of  the  children  themselves  against  intercourse  with  their  father,  the 
Court  have  no  difficulty  in  refusing  the   petitioner's  demand  for  the 
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castodj  of  the  chUdren.  And  if  the  children  be  in  the  circamstanee^ 
entitled,  for  the  reasons  now  explained,  to  be  held  as  emancipated  from 
paternal  control,  it  is  impossible  to  see  on  what  grounds  the  peddon^ 
can  assert  his  tight  to  thrust  his  society  on  his  children,  or,  as  he  ex- 
presses  it,  to  obtain  access  to  them  against  their  wishes.  The  petitioo 
will  therefore  be  refused,  with  expenses. 


HIGH  COURT  OF  JUSTICIARY. 
Maxwell  v.  Black. — June  1. 
Indictment — Specification  ofLawe. 
The  complainer  was,  on  27th  May  1860,  tried  for  the  crime  of  theft 
in  the  ShenfT  Court  of  Cupar.     The  alleged  heu^  of  the  offence  was  the 
complainer's   *' house,  premises,  or  shop,*^  which  was  said   to   be  at 
"  Rossie  Brae,  in  the  parish  of  Auchtermuchty  and  shire  of  Fife."    Th^ 
complainer's  shop  is  at  Rossie  Brae,  in  the  parish  of  CoUessie.     His 
agent  at  the  trial  contended  that  he  should  be  acquitted,  because  the 
parish  in  which  the  hem  was  situated  had  been   mistaken.     A  sus* 
pension  was  then  brought,  reliance  being  placed  on  the  decision  of  the 
"whole  Court  in  the  case  of  Gordon,  1812.     The  Lord  Justice-Clerk  ssid 
that,  owing  to  the  importance  of  the  point,  their  Lordships  had  thought 
it  necessary  to  consider  aU  the  precedents,  and  they  were  unanimoudlj 
of  opinion  that  the  objection  must  be  sustained.     The  fad  as  allied  bj 
the  suspender,  that  the  parish  had  been  mistaken,  was  not  denied,  or 
sought  to  be  avoided.     IBs  house  had  in  the  complaint  been  stated  to  be 
in  the  parish  of  Auchtermuchty,  when  it  was  in  Collessie.     That  was  not 
a  mere  inaccuracy  in  description,  but  2k  false  allegation  as  to  the  hcus  itsel( 
and  in  that  respect  it  differed  from  all  the  cases  of  misdescription  on  which 
the  respondent  had  relied.     He  then  proceeded  to  explain  the  cases. 
The  Urst  was  that  of  Robertson,  in  1 728,  for  child  murder,  said  to  be 
committed  in  the  parish  of  Torryburn,  in  the  county  of  Perth,  when 
Torrybum  is  in  the  county  of  Fife,  and  that  objection,  which  had  been 
apparently  raised  on  the  relevancy  (how  he  did  not  know),  was  repelled. 
But  that  judgment,  if  it  was  really  in  point,  had  been  departed  from  in 
the  case  of  Gordon  in  1812,  the  hcus  of  whose  offence  was  said  to  be  a 
wheat  field  in  the  parish  of  Arbroath,  when  it  was  in  the  parish  of  St 
Yigeans,  and  in  that  case,  in  considering  the  special  verdict  of  the  juir. 
the  Court  had  held,  in  the  words  of  Baron  Hume,  that  when  the  parish 
was  described  it  must  be  correctly  described.     To  that  proposition  be 
gave  his  unqualified  assent.     None  of  the  cases  referred  to  overruled 
that  case.     Sir  A.  Alison  mentioned  two,  and  gave  his  opinion  in  ac- 
cordance with  the  case  of  Gordon.     In  one  of  the  cases  he  mentions,  he 
states  that  the  Advocate-Depute  abandoned  the  case ;   but  as  he  vas 
Advocate-Depute   himself,   the  opinion   of  the  Advocate-Depute  and 
author  are  one.     (A  laugh.)     The  other  case  was  one  of  murder  tried  at 
Inverness,  the  murder  itself  being  said  to  be  committed  at  Dalkeith.  On 
reading  that,  he  thought  it  strange  that  a  murder  committed  at  Dalkeitl) 
should  be  tried  at  Inverness,  and  it  suggested  to  his  mind  a  &tal  want 
of  jurisdiction.     But,  on  looking  a  little  farther  into  the  matter,  he  found 
that  the  case  was  not  a  case  of  locus  at  all— (laughter) — but  one  of  mis- 
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nnderstanding  of  the  murdered  person.  .The  opinion  of  Lord  Moncreiff, 
reported  by  Mr  John  Shaw,  conld  not  be  relied  on,  because  of  the  great 
iooccaracj  of  his  reports.  He  had  dealt  with  the  case  as  if  he  were 
directing  a  jury ;  and  while  not  thinking  it  necessary  that  the  parish 
should  be  specified  in  the  indictment,  yet  if  the  offence  were  proved  to 
have  been  committed  in  a  parish  different  from  that  specified,  he  would 
direct  acquittal.  Lords  Ivory,  Cowan,  and  Neaves  concurred.  Convic- 
tion suspended,  with  expenses. 

Susp.y  RoBEBTSON  V,  Adamson. — June  18. 

Indictment — Time. 

This  was  a  suspension  of  a  conviction  under  the  Day  Poaching  Act. 
The  objection  was  taken,  that  the  conviction  did  not  define  the  time  of 
day  at  which  the  offence  was  committed,  in  the  manner  in  which  the  Act 
of  Parliament  defined  it.  Afler  hearing  counsel,,  the  Court  sustained  the 
objection  and  granted  the  suspension,  holding  that  an  indictment  ought 
to  set  forth  what  makes  the  offence  manifestly  a  breach  of  the  statute  ; 
that  if  the  present  conviction  had  referred  to  the  time  of  day  as  defined 
bj  the  statute,  or  as  stated  in  the  petition,  this  would  have  been  sufficient ; 
bQt  that)  in  the  absence  of  both,  the  conviction  eould  not  stand.  Other 
objections,  however,  having  been  repelled,  the  Court  gave  no  expenses 
to  either  side. 
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The  Right  Honourable  Baron  Saltoun,  Appellant^  v.  The  Lord  Advocate,  on 
behalf  of  the  Gomraiflsioners  of  Inland  Revenue,  Respondent. 

These  proceedings  originated  in  an  information  filed  in  the  Court  of  Session, 
a^  the  Court  of  Exchequer,  by  the  Lord  Advocate  against  the  appellant,  Lord 
Saltoon,  claiming  the  sum  of  L.509,  12s.  7d.,  as  succession  duty,  payable  by 
him  under  the  16th  and  17th  Victoria,  cap.  61,  with  a  penalty  for  neglect  of  pay- 
ment, of  L.16,  198.  8d.  for  every  month  of  such  neglect.  The  Right  Hon. 
Marjory,  Lady  Saltoun,  executed  a  deed  of  tailzie  of  the  lands  of  Castle  Ness, 
of  the  value  of  L.16,987,  dated  the  9th  of  June  1846,  "  in  favour  of  the  Right 
Hon.  Alexander  George,  now  Lord  Saltoun,  and  to  the  heirs  of  his  body,  whom 
fuHng,  to  Alexander  Eraser,  £sc[.,  captain  in  her  Majesty's  28th  Regiment  of 
Foot,  presently  in  the  East  Indies,  eldest  son  of  my  deceased  son,  the  Hon. 
William' Eraser,  sometime  merchant  in  London,  and  the  heirs  of  his  body.^' 
Lady  Saltoun  died  in  November  1851,  and  the  Right  Hon.  Alexander  George 
Fraser,  Baron  Saltoun,  was  infeft  in  the  lands  of  Castle  Ness  under  that  deed 
of  entail.  He  died  in  August  1853,  without  issue,  and  the  Right  Hon.  Alex- 
inder  Eraser,  Baron  Saltoun,  the  present  appellant,  came  into  possession  of  the 
property.  The  question  then  arose,  whether  he  took  the  property  under  the 
deed  of  his  gran^other.  Lady  Saltoun,  or  whether  he  succeeded  as  heir  of  his 
pncle,  the  I^ht  Hon.  Alexander  George  Eraser,  Baron  Saltoim,  from  whom  he 
inherited  the  title.  In  the  former  case  he  would  have  to  pay  only  1  par  cent, 
snooesnon  duty,  and  in  the  latter  he  would  have  to  pay  3  per  cent.,  under  the 
provision  of  the  16th  and  17th  Victoria,  cap.  51,  of  which  the  second  section 
defines  the  word  predecessor  to  denote  "  the  settlor,  disponer,  testator,  obliga- 
tor, ancestor,  or  other  person  from  whom  the  interest  of  the  successor  is  or  shall 
he  derived.'^  The  Lord  Advocate  claimed  succession  duty  at  the  rate  of  3  per 
cent.,  upon  the  ground  that  Alexander  George  Fraser,  the  late  Baron  Saltoun, 
and  nncte  of  the  appellant,  was  feudally  vested  in  the  fee  of  the  lands  under 
the  deed  of  entail ;  and  the  appellant  having  taken  as  his  nearest  heir,  he  was 
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the  lawful  ancestor  of  the  appellant.  The  appellant  contended  that  the  m 
tailer  was  the  predeceBsor  of  all  the  heirs,  taking  under  her  entail^  and  thatfli 
heirs  would  only  be  liable  to  the  smaller  amount  of  duty.  The  Lord  OrdiBi 
in  Exchequer  decided,  that  the  term  ^^  predecessor"  was  applicable  to  the  i 
tailer,  Lady  Saltoun,  and  that  the  appellant  was  only  liable  to  1  per  cent  i 
cession  duty.  On  a  reclaiming  note,  a  majority  of  the  judges  were  of  a^-d 
that  the  interlocutor  of  the  Lord  Ordinary  should  be  reversed,  at  the  sazuei 
considering  that  the  question  was  one  of  great  difficulty.  Against  that  (~ 
thepresent  appeal  was  brought. 

Tneir  Lordships,  in  delivering  judgment,  said,  that  in  construing  the  etax^ 
upon  which  the  case  depended,  they  must  bear  in  mind,  that  it  extended  <ii 
the  whole  of  the  United  Kingdom,  and  therefore  the  words  used  by  ihe  Le^ 
lature  must  be  taken  in  their  popular  sense,  without  regard  to  any  dif  er^^ 
which  might  exist  between  the  laws  of  England  and  Scotland  respecting  suoei 
sion.  They  were  to  say  who  was  the  pr^ecessor  of  the  appellant  witiiin  t 
meaning  of  the  Act.  They  were  imanimously  of  opinion,  tnat  the  apptJte 
derived  his  interest  under  the  deed  of  entail.  Lady  Saltoun,  the  maker  of  % 
deed,  and  creator  of  the  interest,  must  therefore  be  considered  to  be  his  pre| 
cesser.  Under  these  circumstances,  the  appellant  was  bound  to  pay  onljr  4 
smaller  amount  of  succession  duty,  and  the  interlocutors  of  the  Court  bellf 
must  be  reversed,  and  the  cause  remitted  with  a  declaration. 

Mr  RoLT  applied  for  costs. 

The  Lord  Chancellor  said  the  appellant  might  have  the  costs  below,  \i 
not  those  incurred  in  the  appeal. 

Judgment  reversed  without  costs  accordingly. 


((^nglijEfji  €uts. 


Foreign. — Res  Judicata. — ^Where  the  plea  to  a  declaration  for  money  hadaJ 
received  was,  that  the  plaintiff  had  impleaded  the  defendant  for  the  identkii 
causes  of  action  as  then  sued  for,  and  recovered  from  and  been  paid  by  the  M 
fendant  the  sum  of  L.45  and  costs,  in  the  Supreme  GoMri  of  ConstantiDq<l$ 
established  under  6  and  7  Vict.,  c.  94 — Held  on  demurrer  to  the  plea,  that  «| 
good  answer  to  the  action  was  disclosed  by  it.    April  30. — ^Erle,  O.J. :  I  am  <l 
opinion  that  this  plea  is  good,  and  that  the  judgment,  therefore,  should  be  m 
the  defendant.    It  was  objected  that  it  was  not  stated  sufficiently  clearly  dnt 
the  Court  had  jurisdiction.    We  hold  that  it  was  sufficiently  stated,  and  in  tk 
case  of  Robertson  v.  StrtUh^  5  Q.  B.  941,  it  was  decided  that  the  declaradon  is 
debt  on  the  judgment  of  a  foreicn  Court  need  not  state  that  the  judge  had  jum* 
diction  over  that  Court ;  and  if  any  objection  as  to  its  not  having  been  desi^ 
stated,  the  case  referred  to  is  a  sufficient  authority  to  show  that  such  objectiofi 
would  not  be  valid.     Here  is  the  judgment  of  a  foreign  Court  upon  the  ims 
between  the  parties,  and  payment  of  the  sum  recovered,  which  appears  to  me  td 
be  a  satisfaction  of  the  debt ;  and  as  to  the  Court  having  authority  to  adjudicat*.\ 
the  plaintiff  has  chosen  his  Court,  and  has  had  the  judgment  of  that  Court,  aiKi 
the  other  party  has  paid  what  was  awarded.     In  Henderson  v.  Henderson^  11 Q. 
B.  1015,  tne  judgment  turned  upon  the  point  that  it  must  be  presumed  that  s 
foreign  Court  had  authority  over  the  matter.    The  great  distinction  betweci: 
that  case  and  the  present  one  is,  that  the  defence  does  not  rest  on  the  prindpK' 
of  the  cause  of  action  being  merged  in  the  judgment;  but  on  the  principle li 
there  having  been  judgment  by  the  Court  to  whidi  the  plfljnfiff  himsdf  resortixi 
and  the  sum  recovered  under  that  judgment  having  been  paid  by  the  defendADt 


ENGLISn  GASES.  387 

This  seems  to  rae  to  be  analogous  to  a  case  where  the  parties  liave  resorted  to  an 
irbitiadoii,  and  the  arbitrator  has  made  his  award,  and  the  sum  has  been  paid, 
which  is  binding  upon  both  parties ;  and  it  is  contrary  to  any  principle  of  law, 
t^t  a  party  who  has  chosen  nis  own  tribunal,  and  has  got  what  was  awarded  to 
kirn,  should  be  allowed,  if  he  is  dissatisfied  with  the  decision,  to  go  to  another 
trflxinal  for  the  purpose  of  trying  to  get  another  award,  which  would  be  more 
•nsfactory  to  hbn.'— (Barber  y.  Lamb,  8  W.  R  461.) 

Will. — Cy  Bres. — ^Testator  devised  lands  to  the  use  of  the  poor  vicar  of  L. 
iyr  ever,  upon  condition  that  the  vicar  for  the  time  being  should  read  or  cause 
to  be  read  in  the  parish  church,  about  eleven  in  the  forenoon,  morning  prayer 
according  to  the  hturgy  upon  every  Wednesday,  Friday,  and  holyday,  through- 
oat  every  year  for  ever.  "  And  it  is  my  will  that  every  vicar  of  L.  which  shall 
not  fully  and  punctually  observe  and  keep  the  condition  aforesaid  shall  neither 
kave  nor  receive  any  manner  of  benefit  or  advantage  by  this  my  will  during 
the  residue  of  the  term  of  his  natural  life.  If  any  of  the  vicars  of  L.  hereafter 
shall  neglect  in  the  least  to  read  divine  service  when  and  where  as  before  re- 
quired, then  it  shall  and  may  be  lawful  for  the  vicar  of  W.  (the  trustee)  to  pay 
the  profits  of  the  land  to  the  master  of  the  free  school  of  W.  for  and  during  the 
life  natoral  of  such  negligent  vicar  of  L.,  anything  in  this  my  will  to  the  con- 
trary notwithstanding."  Held,  that  the  *^  neglect "  upon  which  a  forfeiture 
v^  to  accrue  implied  a  wilful  neglect,  and  that  so  long  as  the  vicar  had  done 
his  best  by  tender  of  his  services  to  comply  with  the  condition,  but  had  not 
actually  p^ormed  divine  service  on  the  specified  days,  from  the  impossibility  of 
obtaining  any  congregation,  he  had  not  forfeited  the  provision  made  by  the  will 
for  the  poor  vicars  of  L.  Inquiry  directed  as  to  whether  the  intention  of  the 
testator  for  religious  instruction  and  worship  could  be  carried  out  by  any  other 
icheme  than  ih&t  pointed  out  by  the  will.  Wood,  V.-O. :  The  order  he  pro- 
posed to  make  would  be,  that  the  Court,  being  of  opinion,  upon  the  evidence, 
that  attendance  at  divine  worship  on  Wednesdays,  etc.,  could  not  be  secured  in 
the  manner  required  by  the  will  of  the  testator,  and  that  the  vicar  had  not 
been  guilty  of  any  neglect  in  respect  of  the  performance  of  the  condition  pre- 
scribe by  the  will  in  that  behalf,  and  had  not,  therefore,  forfeited  the  provi- 
aon  made  by  the  will  for  the  poor  vicars  of  Leake ;  let  an  inquiry  be  made 
whether  the  intention  of  the  testator,  with  reference  to  the  religious  mstruction 
and  worship  through  the  services  of  ihe  vicar,  could  be  carried  into  effect  by 
any  otlier  scheme  than  that  pointed  out  by  the  will. — (Re  Conington's  WiU^  8 
W.  R.  444.) 

Cqstbibotory. — Begister  of  Shareholders, — It  is  sufficient,  in  an  action  for 
calb,  to  prove  that  defendant  was,  at  the  time  of  making  the  call,  the  holder  of 
shares,  tnat  the  call  was  made  and  notice  duly  given  (8  and  9  Vict.,  c.  16, 
2.  27).  It  was  held  not  to  be  necessary  under  this  section  that  the  name  of 
the  holder  should  be  on  a  register  of  shareholders  sealed  at  an  ordinary  meeting 
of  the  company ;  but  that  there  must  be  some  register,  whether  sealed  or  not, 
containing  the  name  of  the  holder  and  the  number  of  shares  held  by  him,  and 
that  a  mere  piece  of  paper  containing  a  list  of  names,  without  stating  residence 
or  addition,  or  a  numbering  or  appropriation  of  shares,  is  not  a  register,  and 
cannot  be  used  as  evidence.  It  was  held  also  that  a  register  made  and  authen- 
ticated after  the  time  spedfied  b^  the  Act  may  be  valid.  The  argument  for  the 
defendant  rests  on  section  8,  which  describes  a  shareholder  to  be  **  every  person 
who  shall  have  subscribed,  etc.,  or  who  shall  have  otherwise  become  entitled, 
etc.,  and  whose  name  shall  have  been  entered  on  the  register  of  shareholders.** 
This  is  description  rather  than  definition,  as  it  is  clear  Uiat  a  transferee  is  en- 
titled to  a  snare,  and  may  be  a  shareholder  without  hia  name  being  on  the 
register  of  shareholders,  if  it  is  on  the  register  of  transfers.  We  think  the 
statute  contemplated  the  process  above  described  of  numbering  and  appropriat- 
ing, and  may  well  have  intended  that  an  inchoate  register-book,  bandjule  in- 
U'nded  to  be  valid,  might  be  taken  for  this  purpose  as  a  register  de  facto,  al- 
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though  not  properly  sealed,  and  also  that  the  Act  probably  iutoided  namps  ta 
be  added  from  time  to  time  in  intervals  between  the  meetings  for  sealing. 
There  is  no  decision  on  the  point  in  respect  of  an  original  shareholder,  and  tk 
dictum  relating  thereto  in  The  Netvry<ind  EnniskiUen  case  is  extra-jodkoL 
The  principle  laid  down  in  The  Southampton  Docks  y.  Richards^  and  adopted  a 
The  London  Grand  Junction  Railway  Company  y.  Freeman^  that  a  book  bonfipA 
intended  to  be  a  register,  though  materially  defective,  should  operate  ss  t 
register  in  an  action  for  calls,  on  account  of  the  inconvenience  which  'axdd 
arise  if  a  debtor  could  defeat  the  claim  upon  him  by  resorting  to  formal  def(£ti 
in  the  register  of  shareholders,  supports  our  decision. — (^Wolverhampton  Sit 
Waterworks  Company  v.  Hawkesford,  2  L.  T.  Rep.  N.S.  354.) 

Consequential  Damages.-— .SZaittier. — ^In  an  action  by  husband  and  vife  for 
slander  of  the  wife,  the  declaration  stated  the  words  spoken,  and  as  speci&l 
damafi;e  that  the  plaintiff^s  wife  had  thereby  lost  the  society  of  her  friends  aad 
neighbours,  and  that  they  refused  to,  and  did  not,  associate  with  her  as  otbtr- 
wise  they  would  have  done,  and  she  was  much  injured  in  her  credit  and  repau- 
tion,  and  brought  into  public  scandal  and  disgrace,  and  by  reason,  etc..  sbe 
became  and  was  in  for  a  long  time,  and  unable  to  attend  to  her  necessary  a&tiis 
and  business,  and  that  plaintiff  was  put  to  much  expense  in  and  aboat  ei>> 
deavouring  to  cure  her  of  the  illness,  etc. ;  and  that  by  reason  of  the  oonmuttiBf 
of  the  said  grievances,  the  said  plaintiff  lost  the  society  and  association  of  faa 
said  wife  for  a  long  time  in  his  domestic  affairs,  which  he  otherwise  would  hsTe 
had.  Upon  demurrer,  this  declaration  was  held  to  disclose  no  cause  of  actioc 
The  principle  on  which  the  Court  so  decided  was,  that  illness  alleged  to  be 
caused  by  the  slander  was  not  such  a  special  damage,  or  sufficient  to  give  ft 
ground  of  action.  ^^  The  important  distinction  in  this  case,^^  said  Pollock,  C.B.. 
*^  is,  that  the  mischief  done  depends  entirely  on  the  temperament  of  the  in- 
dividual affected  by  the  words  spoken,  whether  any  damage  would  resolt  or 
not.'^  **  If,^^  said  Bramwell,  B.,  ^^  this  is  a  good  allegation  of  special  damage. 
it  would  be  equally  good  to  say  that  a  person  underwent  great  mental  pain  as) 
suffering ;  and,  if  so,  all  words  causing  mental  pain  may  become  actionabk; 
unless,  indeed,  some  distinction  can  be  drawn  between  the  suffering  of  vm\ 
and  body.  I  therefore  decide  the  case  on  the  eround  that  the  damage  alleged 
is  not  a  natural  consequence  of  the  words  spc^en — ^that  is,  a  natural  cooae 
quence  of  them  in  point  of  law.  [In  Enghmd,  action  is  not  maintainable  for 
verbal  injury,  unless  special  damage  be  proved.] — (^Allsop  and  Wife  v.  AU»jf, 
2  L.  T.  Rep.  290.) 

Bill  of  Exchange.— C%€^m€.— In  Eyre  v.  Waller^  2  L.  T.  Rep.  N.  S.  253,  a 
cheque  was  held  to  be  within  the  Sununary  Procedure  on  BiDs  of  Exchange  Ac 

Culpa. — Liability  of  Public  Trustees, — ^In  an  action  for  negligence  against 
trustees  of  a  harbour,  sued  by  their  clerk,  it  was  proved  that  some  rubbii£  had 
been  shot  into  a  berth  in  the  harbour,  without  the  privity  of  the  trustees,  wbc 
directed  their  clerk  to  cause  it  to  be  removed,  and  interfered  no  further,  and 
had  no  further  knowledge  in  the  matter ;  that  the  removal  was  insofficieotl} 
done  at  their  expense,  leaving  the  harbour  unsafe ;  that  afterwards  tiie  harbour- 
master, not  knowing  that  the  berth  was  then  unsafe,  but  knowing  its  origiiul 
state,  and  what  had  and  what  had  not  been  done,  directed  the  vessel  alleged  to 
have  been  damaged  by  the  negligence  of  the  defendant  to  be  placed  in  tk 
berth,  where  she  was  placed  accormngly,  and  suffered  injury.  Held^  that  there 
was  no  evidence  of  negligence  on  the  part  of  the  trustees.— -(Mefca//' v.  Hether- 
ington,  8  W.  R.  476.) 
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CIVIL  RESPONSIBILITY  FOR  PROFESSIONAL  ERROR 

h  the  dearth  of  subjects  capable  of  being  wrought  into  ^'  interesting" 
articles,  we  may  claim  the  attention  of  our  readers  for  a  subject  in 
^^  hich  most  of  them  are  interested.  Jurists  have  started  the  inquiry, 
how  far  the  lawyer  is  bound  to  sacrifice  his  own  interests  to  those 
of  his  employer ;  but  he  must  be  possessed  of  a  super-heroic  spirit 
ot  self-sacrifice  who  is  indifferent  to  the  consequences  which  may 
possibly  flow  from  an  attempt  to  promote  the  client's  welfare  in 
opposition  to  his  wishes  and  inclinations.  The  problem  of  which 
the  profession  are  now  waiting  the  solution,  is  to  determine  the 
limits  of  that  discretion  which  every  professional  adviser  undoubtedly 
possesses  in  the  management  of  the  business  entrusted  to  his  care. 
The  vast  importance  of  the  question  is  apparent  from  this  simple 
consideration,  that  a  lawyer  may  any  day  be  occupied  with  the 
settlement  of  transactions  of  a  value  far  exceeding  his  whole  private 
fortune.  If  in  such  matters  he  assume  a  discretionary  power  which 
does  not  belong  to  him,  it  is  but  fair  that  he  should  make  reparation 
to  the  extent  of  his  means  for  the  consequences  of  that  usurpa- 
tion by  which  the  interests  of  his  client  are  imperilled.  If,  on  the 
other  hand,  by  reason  of  the  necessity  or  expediency  of  the  case, 
the  law  confers  on  the  practitioner  the  power  of  acting  for  his  client, 
justice  requires  that  the  exercise  of  such  a  power  shall  not  be  re- 
strained by  any  civil  responsibility,  unless  for  wilful  negligence  or 
fraud.  It  is  out  of  the  question  to  suppose  that  a  lawyer's  fees  are 
to  insure  his  client  against  risk ;  yet  it  is  impossible  to  stop  short 
of  that  absurdity,  if  want  of  success  is  to  be  the  criterion,  or  even  an 
element,  in  determining  whether  responsibility  has  been  incurred. 
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Lord  Stair,  treating  of  a  cognate  subject,  observes,  that  if  a  juif 
were  liable  to  action  at  the  instance  of  disappointed  litigants,  im 
one  but  a  fool  or  a  beggar  would  undertake  the  office  ;  an  obsenri 
tion  which  is  not  unlikely  to  be  verified,  if  the  attempt  were  mai 
to  fetter  the  exercise  of  professional  discretion  in  a  similar  way. 

A  distinction  has  not  infrequently  been  attempted  to  be  dra 
between  the  responsibility  of  agents  for  professional  error,  and  t)^ 
of  counsel.  The  distinction  in  question  has  not  met  with  mu^ 
encouragement  from  the  Bench  ;  and  it  appears  to  us  to  be  found 
on  a  misconception  of  the  true  grounds  of  civil  responsibility. 

(1.)  There  is  at  any  rate  one  principle  applicable  to  all  offices 
responsibility,  whether  gratuitous  or  remunerative ;  we  mean,  thi 
where  a  discretion  is  conferred^  no  action  shall  lie  in  respect  of  t) 
exercise  of  that  discretion,  unless  fraud  or  wilful  negligence  be  allegei 
The  discretionary  powet  may  be  given  in  express  words,  as  where 
trustee  is  authorized,  if  he  think  fit,  to  invest  money  in  shares ; 
it  may  be  implied,  as  in  the  case  of  an  advocate  retained  to  condai 
a  proof,  who  is  entitled  to  exercise  discretionary  powers  as  to  til 
calling  of  witnesses,  and  other  matters,  within  the  sphere  of  h 
professional  competency  and  skill.    If  in  either  of  these  cases  i 
action  is  brought  for  breach  of  duty,  the  inquiry  will  be,  wheth( 
the  discretion  were  actually  exercised.     If  the  trustee  bays  stod 
without  looking  at  the  share  list ;  or  if  the  advocate  comes  in 
Court-without  having  untied  his  papers,  and,  in  ignorance  of  tb 
merits  of  the  case,  neglects  to  examine  an  important  witness,  liability 
will  unquestionably  be  incurred  for  wilful  negligence.    The  diffi- 
culty in  the  case  supposed  would  lie  in  establishing  the  fact  of  an 
absolute  and  entire  neglect  on  the  part  of  the  defender,  to  avail 
himself  of  the  sources  of  information  which  could  alone  enable  him 
to  exercise  an  intelligent  discretion.     But,  except  in  the  case  of 
extreme  negligence  or  fraud,  it  is  obvious  that  any  inquiry  into  the 
exercise  of  discretionaiy  powers  would  be  futile ;  as  it  would  in- 
evitably result  in  the  discretion  of  the  Court  being  substituted  for 
that  of  the  trustee ;  whose  conduct  would  thus  come  to  be  measared 
by  a  standard  of  accuracy  altogether  difierent  from  that  prescribed 
by  the  duty  of  his  office. 

(2,)  Where  the  duty  of  a  professional  man  is  not  discretiananfj  hut 
imperative^  the  nature  of  the  responsibility  for  faulty  performance 
depends  on  the  nature  of  the  office,  as  being  either  gratuitous  or 
remunerative.    These  two  principles  are,  we  apprehend,  sufficient 
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to  solve  all  difficulties  in  the  application  of  the  doctrine  of  responsi- 
bility for  professional  error. 

We  waive  for  the  present  the  question  of  responsibility  for  slan- 
der, uttered  in  the  conduct  of  judicial  or  professional  business.  Such 
responsibility  depends  on  totally  different  principles,  and  is  more 
analogous  to  that  of  a  physician,  if,  by  carelessness  in  making  up  a 
prescription,  he  should  chance  to  poison  his  patient,  or  if,  in  the  act 
of  performing  an  operation,  he  were  to  cut  off  the  finger  of  one  of 
the  assistants.  But  without  adverting  to  culpa  extrinsic  to  the 
business  undertaken,  the  following  summary  appears  to  embrace  all 
the  principles  that  have  been  settled  relative  to  professional  and 
judicial  responsibility : — 

1.  Judges, — ^The  duties  imperatively  required  of  a  judge  are,  that 
he  shall  hear  the  parties,  and  decide  the  matters  submitted  to  his 
judgment*  Therefore,  although  by  the  Act  of  Regulations  of  1695, 
decrees  arbitral  can  only  be  challenged  on  the  ground  of  '^  corrup- 
tion, bribery,  or  falsehood,"  the  Court  have  uniformly  refused  to 
sustain  a  decree  in  which  either  of  the  two  essential  elements  of 
justice  have  been  disregarded.  The  refusal  to  hear  one  of  the 
parties  has  been  termed  constructive  corruption ;  and  deviation 
from  the  proper  grounds  of  action  in  the  decree,  has  been  held 
sufficient  to  set  aside  the  award,  as  being  ultra  Jines  eompromisei. 
In  the  Earl  of  HopeUmtCe  case  (21  D.  782),  an  issue  was  granted 
to  try  the  question,  whether  the  decemitures  were  "  wrongfully 
made,"  without  hearing  the  pursuer;  and  the  case  of  Lindy  in 
vbich  a  verdict  was  found  for  the  pursuer  at  the  last  summer  sit- 
tings, establishes  the  principle,  that  an  arbiter  is  liable  in  damages 
for  conduct  amounting  to  ^'  corruption."  It  is  not  likely,  at  least 
in  oar  time,  that  the  Courts  will  be  called  on  to  decide  upon  any 
questbn  involving  the  purity  of  the  administration  of  justice  under 
the  authority  of  the  Crown.  But  the  opinions  of  the  law  lords,  in 
the  case  of  Shedden  v.  Patrick  (1  Macq.  535),  import,  that  if  a 
decree  of  the  Supreme  Courts  were  tainted  with  firaud,  it  might  be 
set  aside,  even  though  the  proceedings  had  been  perfectly  regular 
in  point  of  form.  Nor  has  it  ever  been  doubted  that  damages 
might  be  recovered  from  the  judge  of  a  superior  court  for  fraudu- 
lent malversation  of  office.  Thus,  in  the  case  of  Hagart  v.  Hope 
(2  Sh.  Ap.  125),  Lord  Craigie  observed,—"  I  do  not  see  that  there 
i«  any  distinction  between  superior  and  inferior  judges ;  and  I 
think  judges  or  lawyers  may  be  sued  for  damages  for  malverec 
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creating  an  injurj  to  a  practitioner  before  the  Court."  Lord 
Glenlee  said, — '^  Where  the  only  thing  complained  of  i%  that  th» 
judge  has  performed  a  judicial  act  in  an  improper  way^  there,  I 
think,  it  would  not  do  to  allow  an  action.  But  if  you  come  to  a 
judge  going  ultra  viresy  though  it  may  still  bear  the  charact^  of  s 
judicial  act,  I  think  he  wonld  be  responsible."  This  expression  d 
opinion  was  concurred  in  by  Lord  J.-C.  Boyle.  With  reference  ti 
judges  in  the  inferior  courts  (and  the  principle  is  exactly  the  same 
in  both  cases),  Lord  J.-C.  Hope  observed, — "  I  have  no  intentioa 
of  laying  down  the  abstract  doctrine,  that  for  nothing  done  by  a 
Sheriff  can  he,  in  any  civcumstances,  or  on  any  averments,  by  an; 
possibility,  incur  personal  liability.  Such  a  proposition  would  b« 
most  unsafe ;  for  it  is  impossible  to  foresee  what  might  perchance 
be  done  under  the  colour  and  cloak  of  judicial  functioiis,  or  in  tfa« 
course  of  exercising  such  fnnctions"  (Hamilton  v.  Andersonj  18  D. 
1018).  This  was  also  substantially  the  view  taken  by  the  House 
of  Lords  with  reference  to  the  case,  so  unlikely  to  occur,  of  s 
judge  doing  something  altogether  ultra  vires  of  his  office*  Tbe 
responsibility  of  judges  for  erroneous  decisions  is  insured  by  the 
criticisms  of  an  intelligent  Bar,  and  of  the  public  press.  Our  own 
experience  leads  us  to  believe  that  those  are  most  tolerant  of  adverse 
criticism,  whose  judgments  are  the  least  likely  to  sufier  by  it. 

These  opinions,  it  will  be  seen,  are  in  harmony  with  tbe  principles 
explained  in  the  outset.  Unless  the  judge  refuses  to  perform  bit 
duty,  or  corruptly  perverts  it,  no  action  will  lie ;  if  the  Court  is  satis- 
fied that  he  has  bona  fide  applied  his  mind  to  the  ease,  they  will  not 
inquire  further,  but  will  presume  that  the  high  discretionary  power 
with  which  judicial  officers  are  entrusted,  has  been  well  exercised. 

2.  Phyeiciane. — If  a  physician  is  guilty  of  culpable  n^ligence,— 
as,  for  instance,  by  carelessly  giving  one  medicine  for  another,  or 
by  neglecting  to  visit  the  patient  at  a  critical  period,  or  by  inflict- 
ing a  needless  injury  in  performing  an  operation, — he  is  liable  in 
damages.  Thus,  in  Dahdel  v.  Osborne  (20  D.  55), 'issues  were  ad- 
justed to  try  the  question,  whether  a  patient  had  been  injured  bv 
administering  a  noxious  drug  in  place  of  a  salutary  medicine.  But 
no  damage  is  incurred  by  reason  that  the  best  remedies  have  not 
been  used, — the  particular  remedy  being  always  a  matter  of  discre- 
tion, depending  on  the  circumstances  of  the  case,  into  which  the 
Court  will  not  inquire.  If  the  patient  is  distrustful  of  tbe  skill  of 
his  adviser,  his  remedy  is  to  dismiss  the  doctor,  or  call  in  another. 
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It  is  matter  of  trite  law,  that  a  patient  cannot  be  obliged  to  do  or 
submit  to  anything  the  doctor  chooses  to  prescribe.  Bat  if  a  sur- 
geon has  been  allowed  to  commence  an  operation,  we  apprehend  he 
is  entitled  to  finish  it,  in  spite  of  the  resistance  of  the  patient,  which 
common  sense  requires  him  to  attribute  to  physical  weakness,  and 
not  to  any  deliberate  intention  to  recall  his  authority.  It  is  needless 
to  add  that  the  adoption  of  a  difibrent  rule  might  be  hazardous  to 
life,  and  would  deprive  the  surgeon  of  the  confidence  necessary  to 
support  him  in  this  trying  sphere  of  duty. 

3.  CaunseL — It  is  otherwise  with  the  lawyer.  A  litigant  may, 
at  any  moment  in  the  progress  of  a  law-suit,  withdraw  his  mandate 
irom  his  counsel  and  agents ;  for,  although  such  conduct  may  be 
unreasonable,  and  may  result  in  the  ruin  of  his  case,  and  of  his 
whole  fortune  and  prospects  in  life,  there  is  no  help  for  it, — the 
litigant  being  entitled  to  be  as  unreasonable  as  he  pleases  in  the 
management  of  his  own  afiairs.  But  he  cannot  control  his  legal  ad- 
visers in  the  conduct  of  his  case ;  who  are  bound,  by  their  duty  to  the 
Court  and  to  themselves,  to  do  their  utmost  to  attain  success,  and  are 
not  required  to  attend  to  the  ignorant  suggestions  of  the  client.  The 
law,  which  allows  the  litigant  to  be  heard  by  counsel,  proceeds  on 
the  assumption  that  he  is  unskilled  in  the  conduct  of  law-suits ;  and 
it  would  be  a  practical  absurdity  to  amerce  the  counsel  in  damages, 
because  he  refused  to  yield  his  judgment  to  that  of  the  client  in  a 
matter  in  which  his  professional  knowledge  gives  him  the  better 
means  and  opportunity  of  judging.  On  this  principle,  the  Court, 
in  the  case  of  Currie  v.  Glen  (9  D.  308),  refused  to  allow  a  new 
trial,  on  the  statement  that  the  case  had  been  abandoned  without 
the  consent  of  the  party,  who  was  present  at  the  trial ;  and  in 
MaeHntosh  v.  Preiser  (22  D.  421),  the  Court  would  not  grant  a  rule 
fer  a  new  trial,  on  an  affidavit  that  the  Solicitor-General  had  ne- 
glected to  examine  the  pursuer  as  a  witness  for  his  own  case,  after 
leaving  agreed  to  do  so.  In  both  cases,  it  was  observed  that  the 
party  might  have  withdrawn  his  mandate  in  time  to  prevent  the 
evidence  from  being  altogether  excluded,  and  might  have  either  in- 
structed other  counsel,  or  conducted  his  case  personally.  If  the 
party  does  not  withdraw  his  mandate,  he  will  not  be  allowed  to  go 
back  upon  any  step  that  has  been  finally  taken  by  his  counsel  on 
his  behalf.  We  have  more  than  once  been  present  in  the  Criminal 
Courts  when  prisoners  have  made  complaints  that  some  absurd  or 
improbable  defence  was  not  stated  by  their  counsel ;  and  the  answer 
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made  was  always  to  this  effect : — ^'  You  were  at  liberty  to  address 
the  jury,  either  by  yourself  or  by  counsel ;  you  have  already  been 
heard  by  counsel,  and  cannot  be  allowed  to  make  a  second  speech."" 
In  short,  appearance  by  counsel  is  a  privilege,  and  the  party  avail- 
ing himself  of  the  privilege  must  submit  his  judgment  to  that  of  his 
advocate. 

The  strength  of  this  principle  is  also  exemplified  when  viewed 
in  relation  to  the  control  which  counsel  possess  over  the  record. 
With  a  view  to  prevent  the  time  of  the  Court  being  wasted  in  the 
discussion  of  frivolous  and  untenable  pleas,  it  is  deemed  essentiAl 
that  every  step  in  process  be  signed  by  the  counsel  or  agent ;  and  it 
is  a  settled  principle,  that  the  procurator  is  responsible  for  the  plead- 
ings (Hamilton  v.  Anderaoriy  p.  Lord  Ch.  Chelmsfgrd,  3  Macq.  373). 
In  the  Court  of  Justiciary,  from  the  favour  shown  to  prisoners,  the 
rule  was  so  far  relaxed  by  statute  as  to  allow  special  defences  and 
lists  of  exculpatory  witnesses  to  be  signed  by  the  panel ;  but  it  is 
scarcely  necessary  to  add,  that  indictments  must  be  signed  by  coun- 
sel. In  Rennie  v.  Murray  (13  D.  36)  it  was  ruled,  that  conde- 
scendences must  be  signed  by  counsel ;  and  the  same  was  previously 
held  with  reference  to  defences. 

The  case  of  Scott  (10  D.  732),  in  which  a  petition  was  sustained, 
though  signed  only  by  the  party,  is  of  doubtful  authority.  In  the 
case  of  Macdonald  (1857,  unreported),  the  Court,  without  deciding 
that  the  petition  was  incompetent  for  want  of  counsel's  signature, 
rejected  it  on  the  ground  of  informality.  The  applicant  stated  in 
Court  that  he  had  been  unable  to  obtain  the  assistance  of  an  advo- 
cate ;  but  it  was  observed,  that  if  he  had  a  pleadable  case,  counsel 
would  not  refiise  to  sign  the  petition.  It  is  obvious  to  remark,  that 
no  action  could  lie  against  counsel  for  neglecting  to  state  a  groand 
of  action  or  defence  which  he  had  been  instructed  to  state ;  the 
very  object  in  requiring  his  signature  being  to  insure  that  the 
case  shall  be  stated  by  a  person  on  whose  discretion  and  skill  the 
Court  can  rely. 

In  the  case  of  HaUcet  v.  Panmurey  July  1860,  it  was  observed  by 
the  Lord  President,  that  the  renouncing  of  probation  was  a  step  which 
lay  within  the  discretion  of  counsel,  and  in  regard  to  which  they 
could  not  be  controlled  by  instructions.  This  power,  his  Lordship 
said,  was  analogous  to  the  discretion  assumed  in  regard  to  calling 
witnesses  or  addressing  the  Court,  and  was  entirely  within  the  man- 
date of  the  advocate.     The  other  judges  of  the  First  Division  were 
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understood  to  assent  If  this  be  sound  doctrine,  the  independence 
of  tbeBarof  Scotland  may  be  regarded  as  completely  established  in 
all  that  relates  to  the  bona  fide  conduct  of  the  action  in  Court ;  for, 
if  the  advocate  can  foreclose  his  client  from  proof  altogether,,  it  would 
be  ridiculous  to  dispute  his  right,  when  proof  is  led,  to  determine,  if 
we  may  borzxiw  the  Farliamentaiy  phrase,  everything  relating  to 
^4he  matter,  manner,  measure,  and  time"  of  leading  it. 

In  approaching  the  more  delicate  class  of  questions,  as  to  the  right 
of  counsel  to  put  an  end  to  the  action  by  compromise  or  reference, 
we  do  not  propose  to  enter  into  elaborate  investigation  of  the  au- 
thorities on  the  point.  Our  object  in  this  paper  is  rather  to  narrow 
the  field  of  discussion  by  reviewing  settled  principles  and  stating 
difficulties,  than  to  offer  speculative  opinions  which  would  be  of 
no  practical  utility  to  the  reader.  We  confess  we  have  not  been 
greatly  enlightened  by  a  perusal  of  the  ingenious  arguments  ad- 
vanced in  support  of  the  action  against  Lord  Chelmsford.  The 
following  considerations,  however,  may  suffice  to  show  the  diffi- 
culty of  the  problem.  First,  it  seems  clear  on  principle,  that 
coansel  can  have  no  general  authority  whatsoever,  except  during 
the  progress  of  an  argument  or  trial  in  open  Court.  The  mandate  of 
coansel  must  of  necessity  expire  as  soon  as  that  particular  step  at 
which  he  was  authorized  to  assist,  has  been  brought  to  a  conclusion. 
Again,  it  is  eminently  absurd  to  suppose  that  an  advocate— who  is 
instructed,  say,  to  prepare  a  pleading — can  agree  to  anything  that 
will  bind  the  client,  except  in  so  far  as  the  pleading  itself  may  bind 
him.  The  language  of  the  popular  metaphor  by  which  the  gown  is 
said  to  be  the  advocate's  mandate,  implies  that  no  general  man- 
date can  be  claimed,  except  on  the  occasion  of  appearing  in  Court. 
Further,  as  the  advocate  cannot  be  presumed  to  be  in  a  position  to 
form  an  opiniou  on  the  merits  of  his  client's  case  until  that  of  the 
opposite  party  has  been  fully  stated,  it  follows  that  he  is  in  pessima 
Me  if  he  agrees  to  surrender  anything  on  an  unclosed  record.  Up 
to  this  stage,  therefore,  there  is  neither  reason  nor  authority  to  sanc- 
tion a  settlement  made  by  counsel,  without  special  instructions  to 
that  effect. 

After  an  action  has  come  into  the  debate  roll,  or  has  gone  before 
a  jury,  it  will  be  seen  that  it  is  extremely  difficult  to  devise  any  prac- 
tical limitation  of  the  authority  of  counsel  over  the  proceedings.  At 
this  stage,  it  is  at  least  essential  that  the  advocate  should  have  a  right 
uf  selection  from  amongst  the  various  facts  or  arguments  that  may 
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be  broaght  under  his  notice.  Such  a  right,  when  carried  to  tbe 
utmost  extent,  implies  that  he  may  decline  to  lead  any  evidence,  oi 
to  offer  any  argument,  in  support  of  his  client's  case;  for  there ii 
obviously  no  restiag*place  between  what  Carlyle  would  call  ^  thi 
divine  right  of  silence,*'  and  the  opposite  system,  which  would  degni 
the  advocate  into  the  mere  mouthpiece  of  bis  client.  Now^  A 
silent  system  may  be  resorted  to,  either  because  the  opponeol! 
speech  is  unanswerable,  or  because  it  is  not  considered  deserving  4 
an  answer.  We  have  known  instances  in  which  the  jury  have  bea 
misled  as  to  the  real  reason,  and  have  given  the  mute  orator  th 
benefit  of  a  verdict  which  would  certainly  not  have  been  accords 
to  the  most  carefully  studied  effusions  of  the  forensic  art  Tl 
result,  however,  is  generally  quite  opposite.  If,  then^  an  advoc4 
has,  and  from  the  necessity  of  the  case  must  have,  the  power  4 
consenting  to  a  verdict  against  his  client,  by  simply  sitting  still  fli 
allowing  his  antagonist  to  walk  over,  is  there  anything  to  be  gaiat 
by  denying  him  the  power  of  effecting  a  beneficial  arrangemeoli 
Take  the  case  of  an  action  for  libel.  The  publication,  we  will  si^ 
is  clearly  proved ;  and  there  is  nothing  to  be  said  in  justificatidi 
The  defender  is  wealthy ;  and  it  is  apparent  to  all  that  the  jury  n 
prepared  to  give  heavy  damages.  In  such  a  case,  it  is  clear  that 
compromise  by  counsel  may  be  agreeable  to  both  parties, — ^the  p« 
suer  being  satisfied  by  the  withdrawal  of  all  offensive  expressioi 
and  payment  of  expenses ;  while  the  amour  propre  of  the  defendi 
is  saved  by  the  reflection,  that  his  consent  is  not  asked  to  tbe  apol(j 
which  is  judiciously  tendered  on  his  behalf.  It  is  needless  to  m 
tiply  examples ;  the  experience  of  every  professFonal  adviser  « 
suggest  instances  in  which  the  power  of  compounding  or  settling 
claim  may  be  most  judiciously  and  effectively  exercised  during  ti 
progress  of  the  trial.  Nor  can  we  see  any  sound  distinctiozj  betwed 
the  two  cases  of  compromising  a  suit,  and  referring  it  to  arbitratioi 
in  the  absence  of  the  client.  If  there  is  any  distinction ;  then,  of  A 
two  cases,  the  act  of  entering  into  a  judicial  reference  appears  to  betb 
more  arbitrary  exercise  of  discretion  ;  yet  it  was  conceded  in  Stn» 
fen^s  case  (2  L.  T.  406)  that  the  power  of  entering  into  a  refereno 
is  inherent  in  the  office  of  counsel ;  and  this  is  also  the  doctrine  o 
the  Scotch  Courts,  as  established  by  the  cases  of  Giljillan  v.  Bn^ 
(11  S.  548),  and  Forbes  v. Lord  Ihiffua  (12  F.C.  321),  and  constant:? 
acted  upon  in  practice. 

The  circumstances  which  appear  to  have  weighed  with  the  CV 
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of  Chancery  in  setting  aside  the  compromise  effected  on  behalf  of 
Mrs  Swinfen^  were, — (1.)  That  the  cause  was  not  in  the  hands  of 
the  jury;  the  issue  having  been  directed  merely  for  the  purpose  of 
informing  the  conscience  of  the  judge,  who  was  entitled  to  disre- 
gard the  verdict  if  against  the  weight  of  the  evidence ;  (2,)  That 
the  compromise  embraced  matters  beyond  the  scope  of  the  action ; 
(3.)  That  the  client  had  been  consulted  before  the  negotiations  were 
completed,  and  had  refused  to  consent  to  the  transaction.  The  last 
ground  is  amply  sufficient,  in  our  apprehension,  to  justify  the  deci- 
sion. Desirable  as  it  may  be  that  counsel  should  be  firee  to  act  for 
their  clients  in  unforeseen  emergencies,  it  is  quite  another  thing  to 
say  that  they  shall  stop  the  action,  when  the  client  insists  upon 
having  it  tried.  Common  sense  suggests  that  the  client  must  have 
a  veto  in  all  matters  vital  to  the  action.  It  is  mere  mockery  to 
consult  him  if  his  wishes  are  to  be  disregarded ;  and  it  is  really  a 
asorpation  of  the  office  of  the  judge  for  any  advocate  to  say  that  he 
will  decide  that  his  client  has  no  case,  and  will  affect  to  deprive  his 
fellow-citizen  of  his  property  without  a  trial,  and  in  defiance  of  his 
known  wish  and  desire.  Nor  do  we  think  it  desirable  that  damages 
should  be  withheld  in  cases  of  this  nature.  Let  it  be  understood 
that  there  is  no  discretionary  power  to  settle  after  the  client's  veto 
has  been  interposed.  If  the  act  is  not  a  matter  of  discretion, 
there  is  no  principle  on  which  the  advocate  can  claim  immunity  for 
dvil  responsibility.  The  act  is  confessedly  ultra  vires  of  the  nego- 
tiator, and  he  cannot  plead  the  discretion  of  an  advocate  for  an 
error  in  judgment  committed  in  a  matter  beyond  the  limits  of  that 
discretion. 

We  are  not  of  those  who  imagine  that  any  light  can  be  thrown 
upon  this  region  of  legal  ethics,  or  any  useful  explanation  obtained 
regarding  the  principles  of  decision,  by  resuscitating  the  old  fiction 
of  advocacy  being  a  gratuitous  function.  The  principle  that  its 
duties  are  discretionary,  appears  to  us  to  be  amply  sufficient  to 
relieve  practitioners  from  civil  responsibility  for  error  in  all  cases, 
except  those  of  the  grossest  and  most  culpable  negligence.  Where 
the  duty  is  such  as  to  leave  no  discretion,  it  would  be  alike  mis- 
chievous and  impolitic  to  hold,  that,  because  there  was  no  lucrative 
contract,  there  should  be  no  responsibility.  Suppose,  for  instance, 
that  an  advocate  were  to  neglect  to  prepare  a  note  to  be  reponed 
against  an  interlocutor  by  default,  and  that  a  valuable  claim  is  sacri- 
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ficed  throngh  his  negligence ;  is  it  to  be  supposed  that  his  office  wooU 
protect  him  firom  responsibility  for  this  ?  The  peculiarity  of  bi 
position  is,  that  almost  all  his  duties  are  discretionary,  in  a  greatei 
or  less  degree ;  and  it  is  this  peculiarity,  and  this  alone,  which  pre 
Tents  the  application  of  the  ordinary  principles  of  civil  respona 
bility  to  the  profession  of  the  Bar. 

We  reserre  for  another  publication  some  remarks  on  the  respoi 
sibility  of  agents,  which  are  necessary  to  complete  the  discossioD  • 
our  subject. 
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The  collation  which  takes  place  between  younger  children  i| 
claiming  legitim,  is  quite  different  in  its  nature  from  that  collati^ 
which  takes  place  with  an  heir  when  he  claims  legitim  or  desi 
part.  The  former  species  of  collation  was  derived  from  the  civil  In 
while  the  latter  seems  to  have  arisen  from  the  collision  between  tk 
rules  of  succession  under  the  civil  law,  and  under  tlie  feadal  sptd 

THIS  C0LLA.T10N  HAS  NO  PLACE  EXCEPT  IN  THE  DIVISION  OFi 

LEGITIM.  I 

The  object  of  collation  is  to  secure  an  equitable  division  of 
legitim  among  those  entitled  to  claim  it,  and  it  applies  only 
questions  between  such  parties.  Jus  re^ictae  and  legitim  are 
variably  fixed  by  the  amount  of  the  free  moveable  estate  at  the 
of  the  husband  or  father^s  death,  without  taking  into  account 
vances  or  provisions  made  by  him  to  wife  or  children  during  his  li 
and  once  ascertained,  their  amount  is  not  affected  by  collation  afl 
wards.  A  widow,  if  entitled  to  jus  relictse,  is  entitled  to  the  wb 
of  it  without  collation  ;  and  legitim,  if  due  at  all,  goes  entire  to 
child  or  body  of  children  entitled  to  it,  however  much  thej  a 
have  received  from  their  father  during  his  life.  See  !Erskine^ 
9,  25 ;  Campbell  v.  Anstruthery  June  16,  1837,  F.C. ;  Breadalh 
v.  Marquis  of  ChandoSf  House  of  Lords,  Aug.  16,  1836  ;  2  S.s 
M»L.  377. 

It  is  not  inconsistent  with  this  doctrine,  that  if  a  child  entil 
the  date  of  his  father's  death  to  a  share  of  legitim  afterwards 
nounces  it,  the  father's  executor  or  residuary  legatee  may 
collation ;  for  he  holds  the  right  of  the  child  who  has  ren< 
Being  in  right  of  that  child,  he  may  call  upon  the  other  duliln 
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claiming  legitim  to  ooDate,  and  will  himself  be  obliged  to  collate  the 
advances  which  have  been  made  to  the  child  whom  he  represents. 

NATUBE  OF  COLLATIO  INTER  LIBEBOS. 

C<^tio  inter  liberos  is  an  equitable  rule  for  securing  a  fiur  division 
of  legitim  among  those  entitled  to  claim  it,  by  taking  into  account 
advances  made  by  the  father  to  each  child  respectively  during  his 
life. 

It  was  derived  from  the  Roman  law ;  and  as  its  origin  throws 
some  light  upon  its  nature,  the  following  passage  is  quoted  from  Mr 
Eraser's  work  on  the  Personal  Relations,  vol.  i.,  p.  571 : — "  By  the 
ancient  Roman  law,  emancipated  children  had  no  share  of  their 
father's  succession,  because  they  were  not  in  familia  at  his  death ;  a 
rale  which  the  praetors  overthrew.  By  thus  admitting  these  children 
to  the  succession,  a  great  hardship  was  imposed  upon  those  not 
emancipated,  because,  as  the  latter  could  not  acquire  any  property 
to  themselves,  seeing  that  all  their  earnings  went  to  their  father, 
whose  slaves  they  were  in  reality,  the  admission  of  the  emancipated 
children  to  the  succession  gave  the  latter  a  right  to  a  share  of  the 
property  which  the  industry  of  the  former  may  have  amassed.  To 
remedy  this,  the  prsetors  subsequently  decreed,  that  the  emancipated 
children  should  throw  into  the  fund  all  their  own  property  (generally 
speaking)  before  they  coald  claim  a  share  of  the  paternal  inheri- 
tance." 

In  our  law  no  forisfamiliation  without  a  discharge  of  legitim  will 
affect  a  son  or  daughter's  right  to  claim  it.  The  effect  of  collation 
is  to  bring  into  account,  in  the  dividing  of  legitim,  the  advances  which 
have  been  made  by  the  father  in  his  lifetime  to  each  child,  so  that 
there  may  be  an  equality  amongst  the  children. 

WHAT  ADVANCES  MUST  BE  COLLATED. 

Erskine  (iii.  9,  24)  states,  that  <<  every  provision  given  by  the 
fiither  to  the  child  falls  under  collation:  not  only  the  tocher,  or 
other  provisions  granted  in  his  or  her  marriage-contract,  or  in 
separate  bonds,  but  all  sums  actually  advanced  by  the  father  to  the 
child,  or  for  his  behoof,  though  without  any  writing  signed  by  the 
receiver  obliging  himself  to  account."  Professor  Bell,  in  his  "  Prin- 
ciples,'' says,  sec.  1588 :  ^^  Advances  will  be  imputed  to  the  legitim  in 
the  following  circumstances : — ^If  made  for  the  purpose  of  setting  the 
child  up  in  trade,  or  for  a  settlement  in  the  world,  or  for  a  marriage 


400  COLLATIO  BONOBUM  INT£B  LIBEB08. 

portion."     He  then  states  the  exceptions,  which  will  be  conadered 
afterwards. 

In  the  case  of  Johnston  v.  Cochranj  13  Jan.  1829  (7  S.  lU), 
it  was  held,  that  a  daughter  who  had  received  L.500  irom  her  &ther 
on  her  marriage^  was  boand  to  impute  that  provision,  with  the  in- 
terest thereof  since  payment,  in  satisfaction  pro  tanto  of  her  legium. 
See  also  NicoUotia  Assignee  v.  Hunter^  3  March  1841,  Fac  CoL 
In  the  case  of  Kay  v.  Kay,  12  July  1844  (16  Jur.  550),  ad- 
vances made  to  set  a  child  up  in  trade  were  imputed  to  legitim. 

▲DVANCES  WHICH  ABE  NOT  THE  SUBJECT  OF  COLLATION. 

1.  Advances  which  do  not  diminish  the  fund  from  which  legitim 
is  due. 

2.  Advances  not  gratuitous. 

3.  Advances  intended  as  gifts  in  addition  to  legitim. 

1  Advances  which  do  not  diminish  the  Fund  from  which  Legitim 

is  due. 

Heritable  Subjects. — As  heritable  subjects  are  not  taken  iuto 
account  in  fixing  the  amount  of  legitim,  grants  of  such  subjects  in 
favour  of  a  child  who  is  not  heir  at  law,  do  not  affect  the  legitini, 
and  are  not  brought  into  collation  when  that  child  claims  a  share 
of  it.  Stair,  3,  8,  46 ;  Ersk.  3,  9,  25 ;  Marshall  v.  Marshall's 
Trustees,  21  Nov.  1829,  8  S.  110.  The  rule  in  questions  of  this 
nature,  for  determining  what  subjects  are  heritable  and  what  move- 
able, must  be  the  same  as  that  which  applies  in  fixing  the  amount 
of  legitim.  If  any  subject  is  not  taken  into  account  in  estimatiDg 
legitim  in  respect  of  its  being  heritable,  it  is  also  excluded  from 
collation. 

Advances  made  on  Death-bed. — As  legitim  is  not  affected  by  death- 
bed deeds,  such  advances  must  come  entirely  out  of  dead's  part, 
and  are  excluded  from  collation. 

Legacies. — These  do  not  affect  the  amount  of  legitim,  and  there- 
fore are  not  subject  to  collation.  If  a  legacy  is  granted  on  the  con- 
dition, expressed  or  implied,  that  the  party  taking  it  will  not  claim 
legitim,  that  condition  must  be  complied  with  if  the  legacy  is 
claimed.  In  the  case  of  Breadalbane's  Trustees  v.  Duke  and 
Duchess  of  Buckingham,  5  March  1840  (2  D.  731),  this  point 
was  so  determined,  in  conformity  with  the  unanimous  opinion  of 
the  whole  Court.     Lord  FuUerton  said  :  "  One  rule  of  construction 
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I  consider  to  be  fixed^ — that  a  testator  who  confines  a  child  to  a 
pvision  of  a  particolar  amount,  declared  to  be  in  satisfaction  of 
legidm,  most  be  held  to  have  intended,  that  if  his  power  in  this 
particular  be  challenged,  and  the  legitim  be  claimed,  the  testamen- 
tary provision  in  favour  of  the  party  so  challenging  shall  not  take 
dfect.  Whether  the  case  be  pat  on  the  technical  ground  of  appro- 
bate and  reprobate,  or  the  more  general  ground  of  the  implied  in- 
tention of  the  testator,  the  consequence  is  the  same.  The  specific 
proTision  is  held  to  be  conditioned  on  the  compliance  with  the  other 
parts  of  the  settlement ;  and  the  violation  of  the  condition  of  coarse 
Tacates  the  provision  to  which  it  was  attached."  In  this  case,  it 
seems  to  have  been  expressly  declared  that  the  provision  should  be 
^io  fall  satisfaction  of  all  my  daughter  could  lay  claim  to  in  name 
of  legitim,"  etc.  Bat  in  the  case  of  a  general  settlement,  even  when 
there  is  no  such  provision,  it  has  been  held  that  a  child  cannot 
claim  legitim  and  take  under  it.  In  the  case  of  Hendersorij  26 
h\j  1782,  it  was  contended  on  behalf  of  one  of  the  parties,  that  the 
settlement  could  ofily  afiect  dead's  part,  and  that  there  was  no  in- 
consistency in  a  child  taking  a  legacy  (or  a  share  of  dead's  part) 
under  the  settlement  and  claiming  legitim;  but  it  was  decided 
otherwise.  A  similar  decision  was  given  in  the  case  of  Collier^  6 
Jaly  1833.  These  decisions  evidently  rest  on  the  ground  that  a 
general  settlement  carries  all  the  moveables,  and  that  a  claim  for 
le/ritim  is  incompatible  with  the  integrity  of  the  deed.  See  the 
joint  opinion  of  the  judges  in  Fisher  v.  Dixon^  6  July  1841,  3  D. 
1181.  The  point  was  also  decided  in  the  case  of  Minto  or  Clephane 
T.  Kirlqmtrickj  20  May  1842  (4  D.  1224),  where  a  general  settle- 
ment, conveying  the  grantei^s  whole  means  and  effects  to  a  son,  and 
providing  an  annuity  to  a  daughter,  was  held  to  be  inconsistent 
vith  a  claim  for  legitim  made  by  the  daughter :  the  deed  made  no 
reference  to  her  legitim.  The  Lord  Ordinary's  judgment,  adhered 
to  by  the  Court,  contained  the  following  findings :  ^^  Finds  that, 
though  the  said  Margaret's  right  to  legitim  could  not  be  affected  or 
taken  away  by  this  settlement,  it  necessarily  imported  an  intention 
on  the  part  of  the  maker  to  exclude  any  such  claim ;  and  that  this 
intention  was  thwarted,  and  the  settlement  itself  in  so  far  frastrated 
and  disappointed,  by  the  claim  afterwards  successfully  made  by  the 
said  Margaret  for  her  legitim :  Finds  that,  by  insisting  and  pre- 
vailing in  this  claim,  the  said  Margaret  did  directly  impugn  and 
repudiate,  and  to  a  certain  extent  defeat,  the  said  settlement,  and 
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coald  not,  therefore,  take  benefit  from,  or  maintain  any  claim 
under  it." 

When  a  child  entitled  to  legitim  takes  under  a  general  aettlemeol 
as  residuary  legatee,  he  is  entitled  to  plead  on  his  own  right  w 
legitim,  to  the  efiect  of  reducing  the  shares  of  other  children  dami 
ing  it ;  and  in  doing  so,  he  is  not  obliged  to  collate  the  residue.  Bi 
claim  for  legitim  is  not  necessarily  inconsistent  with  the  geneni 
settlement ;  but  even  supposing  that  the  child  were  held  to  hais 
renounced  legitim  by  taking  under  settlement,  the  right  so  r^* 
nounced  would  fall  to  the  child  as  disponee,  and  the  same  resgh 
would  follow  as  before.  This  was  expressly  decided  in  fiAerr^ 
Diaofij  6  July  1841,  3  D.  1181.  In  the  opinion  given  by  Lori 
Fullerton,  concurred  in  by  all  the  consulted  judges,  the  Mowing 
passage  occurs : — ^^  It  would  be  a  strange  inconsistency  to  hold  thit 
William  Dixon  was,  as  has  been  found,  entitled  to  plead  on  tin 
claims  of  leji^tim  of  his  sisters,  who  accepted  the  provisions  in  saA* 
faction  of  those  claims  in  limiting  the  effect  of  Mrs  Fisher^s,  and  tA 
refuse  the  same  effect  to  his  own  claim,  which  he  has  neither  r&i 
nounced  directly  nor  by  implication.  For  it  seems  to  be  an  abuse 
of  terms  to  maintain  that  a  child  who  takes  the  benefit  of  a  geneni 
settlement  in  his  favour,  eo  ipso  renounces  the  claim  of  legitiou 
His  legitim  is  nothing  but  a  certain  portion  of  the  moveable  effecti 
of  the  testator,  the  whole  of  which  are  given  him  by  the  settlement! 
By  taking  under  such  a  settlement,  then,  he  renounces  nothing; 
on  the  contrary,  he  acquires,  in  relation  to  a  certain  portion  of  thoss 
effects,  an  additional  title  to  that  which  he  held  by  force  of  kw» 
In  the  first  place,  the  general  disposition  gives  him  all  the  dead*! 
part ;  and,  secondly,  it  gives  him  all  the  fund  of  l^tim,  to  a  ce^ 
tain  share  of  which  he  had  a  right  independently  of  it."  It  may  be 
observed,  that  if  the  residuary  legatee's  claim  for  l^itim  exceedi 
the  residue,  he  cannot,  after  taking  under  the  deed,  claim  legitiflit 
because  in  such  case  the  claim  is  incompatible  with  the  deed. 

2.  Advances  not  Gratuitous. 

(1.)  When  they  go  to  extinguish  an  obligation  lying  on  the 
father. 

When  a  Father  is  his  Son^s  Debtor. — In  this  case,  indefinite  ad- 
vances made  by  a  father  to  his  son  will  be  imputed  to  accoant 
of  the  debt  until  it  is  extinguished ;  and  such  advances,  thereforet 
will  not  be  subject  to  collation.     Those  who  have  right  to  ;«* 
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reUctcB  and  decuts  part  have  the  interest  to  see  that  this  is 
done.  If  the  advances  are  allowed  to  be  reckoned  as  payments  to 
aeoount  of  legitim,  the  debt  will  remain  due  by  the  father^s  estate, 
while  the  claim  for  legitim  will  still  extend  to  a  third  of  the  free 
residae.  The  legitim  wonid  thus  be  indirectly  increased  by  the 
advances  made  daring  life,  while  it  woald  only  have  to  bear  one- 
third  of  the  loss  arising  to  the  general  estate,  from  the  advances  not 
being  imputed  to  the  debt. 

Recompense  for  Services  rendered  by  Children. — Stair  says  that 
donations  to  children  for  any  special  service  done  to  their  parents 
do  not  come  under  collation.  An  illustration  of  this  may  be  found 
in  the  case  MirUo  v.  Kirkpatricky  23  May  1833,  where  a  son, 
who  had  been  taken  into  partnership  by  his  father,  was  held  not 
to  be  bound  to  collate  the  value  of  the  share  of  the  company's  stock 
which  he  so  acquired,  on  the  ground  of  its  being  to  some  extent 
remoneration  for  his  services  in  superintending  his  father^s  business, 
33  well  as  payment  of  a  debt  due  by  the  father  to  the  son  as  one  of 
bis  mother^s  next  of  kin. 

Advances  made  for  the  Child! s  Upbringing  and  Education.^ As 
it  is  the  duty  of  parents  to  support  and  educate  their  children, 
the  expenses  incurred  by  them  in  fulfilling  this  obligation  are  not 
looked  upon  as  advances  to  account  of  legitim.    In  the  case  of 
Imng  v.  Irvingj  7  February  1694  (4  Brown's  Sup.  144),  it  was 
bdd  that  an  apprentice  fee  was  not  subject  to  collation,  because  it 
is  a  debiium  naturale  on  a  parent  to  educate  his  children ;   and 
Uwjrers  think  that  impensse  bestowed  that  way,  ^^nec  veniunt  in  coni- 
pUatianem  legitinue  nee  in  eoUationem  bonorum!^     It  would  seem  to 
be  consistent  with  this  principle  that  the  extent  of  the  natural  ob- 
ligation on  the  parent  should  be  the  measure  of  the  expenses  for 
aliment  excluded  from  collation ;  so  that,  if  a  child  has  been  sup- 
ported  by  his  father  after  he  was  able  to  support  himself,  or  has  got 
&  more  liberal  education  than  he  had  a  right  to  expect  from  his 
father,  the  extra  expense  thereby  incurred  should  be  subject  to 
collation.    Lord  Stair,  however,  says : — "  Though  one  child  were 
dder  or  longer  entertained  than  the  rest,  or  though  more  sumptu- 
^onsly,  or  though  educated  with  more  noble  accomplishment,  and  at  a 
greater  rate, — as  being  bred  at  schools,  travels,  exercises,  etc.,— 
neither  the  instruments  requisite  for  these,  as  books,  clothes,  or  the 
like,  came  under  collation,  or  was  there  any  estimate  or  consideration 
thereof.   The  reason  is,  because  entertainment  and  education  is  pre. 
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sumed  to  bejaccording  to  the  fitness  and  capacity  of  the  persoos, 
whereunto  a  proportion  is  observed  in  all  societies  and  commanions; 
and  therefore  the  parents  are  presumed  to  have  expended  upns 
their  children  proportionally,  according  to  the  capacity  and  excel- 
lence of  their  spirits,  and  to  render  them  fit  for  the  services  of 
their  generation ;  which,  as  they  have  a  benefit,  so  they  have  witk 
them  a  large  burden  and  ofttimes  hazard'*  (Stair,  3,  8,  26).  It 
may  be  doubted  to  what  extent  this  principle  would  now  be  carried 
But  even  though  it  were  held  that  these  extra  expenses  vf&t 
gratuitous  on  the  part  of  the  father,  it  still  might  be  contended  that 
the  father,  in  giving  the  liberal  education,  did  not  intend  to  diminish 
the  son's  legitim.  If  this  view  were  taken,  nice  questions  might 
arise,  as  to  whether  in  any  case  the  liberal  education  was  given  by 
the  father  sua  spantej  or  at  the  son's  request.  If  a  son,  after  having 
received  from  his  father  an  education  suitable  to  his  circumstanca, 
gets  advances  from  him  at  his  own  request  to  enable  him  to  carry  hb 
education  further,  these  advances  would  seem  to  fall  under  collation. 

(2.)  Advances  which  create  an  obligation  on  the  son. 

When  Father  becomes  his  Son^s  Creditor. — When  advances  are 
made  by  a  father  to  a  son,  so  that  he  himself  or  his  executor  can 
recover  them,  they  do  not  come  into  view  in  the  division  of  legitim. 
The  son,  in  respect  of  such  advances,  is  in  the  position  of  a  debtor 
to  his  father^s  estate,  but  the  executor  may  retain  the  son's  share 
of  legitim  until  the  debt  is  paid.  Loans  made  by  a  father  to  a 
son  to  set  him  in  business,  or  to  assist  him  when  in  difficulties,  are 
in  this  position ;  so  that,  if  the  son  becomes  bankrupt  and  is  dis- 
charged, not  only  will  the  father^s  estate  suffer  from  the  loss,  but 
the  other  children  cannot  bring  the  advances  so  made  into  account 
in  collation  (  Webster^  4  June  1859,  21.  D.  915).  It  seems  there- 
fore to  be  advisable  that  the  father,  before  making  such  a  loan, 
should  enter  into  an  agreement  with  the  son,  that,  if  not  repaid, 
the  sum  and  interest  should  be  taken  as  payments  to  account  of 
legitim,  without  prejudice  to  the  father's  right  to  demand  payment 
during  his  lifetime,  or  the  executor's  right  to  recover  the  balance, 
if  the  sum  then  due  to  the  estate  is  not  covered  by  the  son's  share 
of  legitim. 

3.  Advances  intended  as  Gifts  in  addition  to  Legitim. 
A  father  has  power  to  make  gifts  during  his  life  to  any  of  bis 


CAUTION  IN  EXKCUTRY.  405 

children  in  addition  to  legitim ;  and  if  his  intention  to  do  this  is 
clear,  these  gifts  will  be  excluded  from  collation.  Mortis  causa 
pronsions  and  death-bed  donations  do  not  come  into  collation  for 
another  reason,  viz.,  that  they  do  not  affect  legitim,  but  are  paid 
exclusively  from  the  dead*s  part.  Though  the  father  may  not  have 
expressly  declared  his  intention  that  the  gifts  shall  not  be  collated, 
i:  may  sometimes  be  inferred  from  facts  and  circumstances.  Incon- 
siderable presents  are  presumed  to  be  of  this  nature ;  but  what 
presents  will  be  considered  so,  will  depend  upon  the  circumstances 
of  the  parties.  M.  R. 
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This  is  a  subject  of  practical  importance.  So  many  and  so  great 
have  been  the  defalcations  of  trustees  of  late  years,  that  the  reports 
of  the  civil  courts  in  England,  as  well  as  Scotland,  are  full  of  such 
case$,~some  of  them  most  revolting  in  their  circumstances,  and 
heart-rending  in  iheir  consequences.  The  aid  of  criminal  law  has 
been  called  in  to  punish  the  fraudulent  misapplication  of  trust^funds, 
in  the  futile  hope  of  preventing  the  like  abuses  ^^  in  all  time  coming," 
—a  hope  as  empty  as  the  words  of  style  in  an  ancient  indictment. 

Executry,  whether  conferred  by  the  nomination  of  the  deceased 
or  obtained  by  decree  of  the  commissary,  is  equally  an  office  of  trust. 
The  object  is  the  administration  of  the  estate  for  behoof  of  those 
interested  as  beneficiaries  therein, — whether  creditors,  legatees,  or 
heus  in  moveables.  The  executor  nominate  need  not  have  any  in- 
terest in  the  estate  to  be  administered.  The  executor  dative  not 
onfrequently  has  an  interest  in  a  share  of  the  reversion,  after  pay- 
ment of  debts,  but  seldom  is  he  the  sole  beneficiary. 

In  these  circumstances,  it  is  right  and  proper  that  the  executor  of 
tither  class  should  find  caution  for  the  proper  exercise  of  his  ofiicial 
duty,  and  the  full  accounting  for  and  distribution  of  the  estate.  The 
office  is  voluntary,  and  no  person  is  bound  to  accept  of  it.  Often  a 
legacy  or  some  pecuniary  benefit  is  provided  to  the  stranger  exe- 
cutor; and,  previous  to  the  Act  18  Vict.,  c.  23  (1853),  he  was  en- 
titled, under  the  Scotch  statute  1617,  c.  14,  to  retain  to  his  own  use 
a  third  of  the  dead's  part  of  the  succession,  however  great  it  might 
be,  or,  beyond  a  fair  recompense  for  his  labour. 

Accordingly,  executors  of  all  classes  were,  by  our  ancient  law,  bound 
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to  find  caution  before  confirmation.  In  the  words  of  Mr  Erskine, 
"  The  commissary  takes,  of  caursey  security  from  every  executor  at 
his  confirmation,  to  make  the  ^subject  confirmed  forthcoming  to  all 
having  interest  in  it." — B.  3,  t.  9,  sec.  33- 

The  Act  4  Geo.  4,  c.  98,  sec.  2  (1823),  enacted  "  that  caution 
shall  not  be  required  to  be  found  by  executors  nominate." 

The  only  plausible  reason  for  this  liberation  of  executors  nomi- 
nate may  have  been  that  which,  according  to  law,  liberated  toton 
and  curators  nominate  from  that  responsibility.  As  expressed  bv 
Mr  Erskine,  '^  Because  the  confidence  which  the  father  places  in 
them  by  the  nomination,  creates  a  presumption  that  he  was  well 
assured  of  their  probity  and  diligence.** — Ersk.  B.  i.,  t.  7,  sec  3. 

It  is  no  sound  reason  even  for  the  office  of  a  tutor,  that  the  father, 
the  nominator,  had,  at  the  time  of  nomination,  confidence  in  his  no- 
minee, seeing  that  it  is  the  pupil  whose  interests  are  at  stake.  But 
the  reason  is  still  less  weighty  in  the  case  of  an  executor  nominate, 
seeing  that  the  persons  for  whom  he  acts  are,  in  the  first  place,  the 
creditors  of  the  defunct,  and  in  the  next  place,  the  beneficiaries,  who 
may  be  numerous  and  far  distant  in  residence,  possibly  in  a  foreign 
land. 

At  the  time  the  exemption  firom  liability  to  find  caution  was  thtu 
extended  to  executors  nominate,  their  right  to  an  ample  remunera- 
tion (if  strangers,  as  they  often  were)  still  remained  as  before. 

The  same  section  of  the  Act  1823  which  thus  entirely  abolished 
caution  for  executors  nominate,  proceeded  to  deal  with  the  other 
class  of  executors  in  the  following  words :  '^  And  in  all  other  cases, 
the  Court  granting  confirmation,  shall  fix  the  amount  of  the  sum  for 
which  caution  shall  be  found  by  the  person  or  persons  to  whom 
confirmation  shall  be  granted,  not  exceeding  the  amount  confirmed." 

It  would  almost  appear,  under  the  plain  reading  of  this  clause; 
that  in  every  case  the  commissary  must  fix  the  amount  of  caution 
to  be  found  by  an  executor  dative.  In  practice,  however,  where  the 
bond  is  signed  for  the  maximum — that  is,  the  amount  confirmed— 
the  interference  of  the  judge  has  not  been  asked,  as  obviously  un- 
necessary.  He  might  fix  a  lesser  sum,  but  could  not  require  a  greater. 

Where  the  executor  desired  restriction  of  caution,  the  Act  is  fSLhnt 
as  to  the  mode  of  procedure,  and  no  Act  of  Sederunt  has  yet  made 
provision  for  this  most  important  duty,  though  several  of  these 
semi-legislative  ordinances  have  from  time  to  time  appeared,  regu- 
lating the  Court  of  the  Commissary  on  much  less  important  matters. 
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The  commissaries  of  Edinburgh  showed  their  opinion  of  the  delicate 
daty  devolved  on  them  by  the  statute,  by  issuing  Instructions  (a  form 
of  Consistorial  Edict  of  ancient  example),  of  date  Dec.  31, 1823* 
The  fourth  Instruction  runs  in  these  words :  ^^  Where  an  executor 
dative  intends  to  avail  himself  of  the  second  clause  in  the  Act,  which 
empowers  the  Court  to  fix  the  amount  of  caution,  such  executor 
mast  present  a  written  application,  stating  shortly  the  extent  of  the 
inventory  to  be  confirmed,  the  amount  to  which  he  is  desirous  the 
caution  should  be  limited,  and  tlie  grounds  on  which  his  demand 
isfoundedy'  which  application  the  Court  will  dispose  of  in  a  summary 
manner,  with  a  due  regard  to  the  circumstances  of  the  case!^ 

This  regulation,  like  the  parent  Act,  was  equally  silent  as  to  any 
notice  being  required  of  such  application. 

For  a  long  time  after  the  passing  of  the  Act  1823,  very  few  ap- 
plications for  restriction  of  caution  were  presented,  and  the  few 
were  granted  as  matters  of  course,  and  without  any  public  notice 
to  those  having  interest. 

In  recent  years,  the  number  of  such  applications  have  increased ; 
and  it  is  now  rare,  in  any  succession  of  considerable  extent,  to 
have  caution  for  the  full  amount.  This  very  fact  shows  that  there 
exists  risk  which  is  sought  to  be  limited. 

From  the  firequency  of  these  applications,  it  has  now  become 
common  to  order  advertisements  in  some  local  papers  of  the  appli- 
cation and  calling  for  objections.  It  is  matter  of  grave  considera- 
tion, whether  such  general  notices  subserve  the  purpose.  The 
almost  total  absence  of  objections  proves  the  uselessness  of  these 
notices. 

It  is  well  worth  noticing  the  mere  nominal  sums  to  which  caution 
is  sought  to  be  restricted,  as  appearing  in  the  advertisements.  L.5 
and  L.IO  are  favourite  ofiers  in  estates  well  known  to  be  of  great 
extent    This  is  tantamount  to  dispensing  with  caution  altogether. 

This  devolves  a  most  important  and  delicate  duty  on  the  judge. 
It  is  said  that,  in  some  quarters,  if  no  objections  are  lodged,  the 
prayer  of  the  petition  is  granted  by  the  clerk  as  matter  of  course, 
without  any  inquiry. 

A  glance  at  the  various  possible  cases  may  show  the  hazard  of 
dealing  rashly  in  this  matter. 

There  may  be  an  estate  of  considerable  amount,  but  there  may 
be  debts  of  nearly  the  same  extent.  The  creditors,  relying  on  the 
?ood  faith  of  the  executor,  allow  him  to  be  confirmed  on  nominal 
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caution.  He  realizes  the  estate,  and  escapes  to  some  forei^  laixL 
leaving  the  nominal  sum  in  the  bond  to  be  the  only  asset  or  fiiri 
in  medio* 

Creditors,  however,  are  generally  sharp  enough,  and  may  proted 
themselves  in  many  ways.  But  there  are  other  cases  still  more 
perilous. 

A  young  widow,  with  young  children,  may,  and  often  does,  obtaia 
the  office.  She  finds  nominal  caution.  Her  office  of  executor  and 
the  amount  of  executry  raise  her  importance  in  the  world^  and  en- 
hance her  value  in  the  matrimonial  market.  So  some  fine  summer 
morning  she  may  fiy  off  to  the  Canaries  or  the  Fejee  Islands,  con- 
signing her  babes  to  the  tender  mercies  of  some  Bine  Beard  of  aa 
uncle,  and  carrying  with  her  the  whole  savings  of  her  departed 
spouse,  and,  it  may  be,  accompanied  by  her  cautioner,  whose  special 
security  will  now  merge  in  the  general  burden  of  marital  responsi- 
bility. 

Another  phase  of  the  dilemma  may  be  found  in  the  case  of  an 
elder  brother  taking  on  himself  the  office  for  behoof  of  himself  and 
younger  brothers  and  sisters.  He  realizes  the  fund,  invests  it  in 
business  or  speculation,  and  wrecks  the  whole. 

It  will  be  thus  seen  that  the  duty  of  the  commissary  is,  in  this 
matter,  not  one  of  course;  but  that  the  responsibility,  morally 
at  least,  is  great. 

In  the  first  place,  the  amount  of  the  Inventory  is  the  foremost 
point  of  inquiry.  The  next  inquiry  is  the  amount  of  debts.  To  that 
extent  caution  is  indispensable.  It  may  not  be  easy  to  discover  the 
amount  except  by  the  vouching  of  a  respectable  agent,  who,  to  the 
credit  of  the  local  Bar,  may  generally  be  relied  on.  If  there  exists 
any  doubt,  a  list  of  debts,  with  affidavit  thereto,  might  be  required. 

So  far  as  regards  the  share  of  the  executor  himself  in  the  rever- 
sion, to  that  extent  the  caution  may  safely  be  limited ;  and  in  this 
way  relief  is  given  to  the  scruples  of  a  cautioner. 

With  regard  to  other  beneficiaries,  their  number  and  description 
should  be  anxiously  inquired  into ;  their  written  consents  to  the 
limitation  of  the  caution  might  be  obtained  in  some  cases,  though, 
perhaps,  these  might  be  too  easily  obtained  as  between  "  near  of 
kin,"  and  not  yet  "  less  than  kind."  But  in  the  case  of  beneficiaries 
resident  abroad  or  minors,  the  Court  ought  to  feel  that  it  is,  in 
a  manner,  their  guardians  in  this  respect,  and  bound  to  protect 
their  interests.    The  character  and  position  of  the  executor,  and  the 
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nature  of  the  executry,  will  form  important  elements  in  fixing  the 
amount  of  cantion.  The  sum  advertised  as  the  ofier  ought  never 
to  be  taken  as  the  rule.  But,  in  the  words  of  the  Commissaries  of 
Edinburgh,  before  quoted,  the  applications  should  be  disposed  of 
"with  due  regard  to  the  circumstances  of  the  case." 

Instead  of  calling  for  objections,  and  dealing  with  them  in  pri- 
vate, if  the  investigation  was  made  in  open  court,  at  a  diet  assigned 
for  the  purpose,  the  presence  of  an  intelligent  Bar  and  the  public, 
would  be  a  guarantee  against  inaccurate  or  loose  statements  in  sup- 
port of  the  application. 

Unless  some  such  safeguards  are  adopted,  it  is  to  be  feared 
that  few  years  will  not  elapse  until  the  evils  of  the  present  unsatis- 
factory procedure  will  be  felt  and  exposed  by  many  family  cala- 
mities. 
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John  McGregor  v.  Helen  McGregor. 

This  case  raised  a  rather  important  question  in  regard  to  the 
Sexennial  Prescription  of  Bills  of  Exchange.  The  original  debtor, 
in  the  prescribed  bills  in  question,  was  the  late  Robert  M'Gregor, 
farmer,  Delavorar,  .who  died  in  1853.  The  creditor  was  John 
McGregor,  Tomintoul,  the  pursuer  of  the  action.  The  bills  were 
three  in  number,  granted  in  1849,  and  the  six  years  had  run  on  aU 
of  them  by  November  1856.  The  original  debtor  died  before  the 
six  years  had  run,  and  was  succeeded  by  his  sister  Helen,  the  de- 
fender. She  did  not  appear  to  have  acted  actively  as  executrix,  but 
gave  authority  to  Mr  Fleming,  banker,  Grantown,  "  to  act  for  me, 
and  on  my  behalf,  in  all  matters  connected  with  the  affairs  of  the 
deceased."  Under  that  authority  Fleming  acted,  got  in  claims 
against  the  deceased,  and  made  payments  to  creditors,  and  among 
others  got  in  claims  from  the  pursuer  on  these  bills,  and  made  pay- 
ments on  them.  On  6th  April  1857,  after  the  six  years  had  run, 
Fleming  wrote  the  following  letter  to  the  pursuer's  agent : — "  On 
looking  into  Mr  McGregor's  claim  upon  the  late  Delavorar's  estate, 
I  find  that  he  has  been  paid  up  the  whole  claim,  except  L.93.  L.50 
()f  that  balance  has  since  been  paid  by  another  obligant,  and  arrest- 
ments having  been  used  in  McGregor's  hands,  I  must  decline  giving 
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up  the  documents  and  vouchers  lodged."    The  question  then  cam 
to  he,  Whether  this  letter  contained  a  suflScient  acknowledgment  q 
the  constitution  and  subsistence  of  the  debt  in  the  bills  to  elide  th 
plea  of  prescription  taken  by  the  defender.    It  was  contended  thi 
it  was  insufficient  for  that  purpose,  on  the  ground  that  it  did 
come  within  the  category  of  documents  capable  of  having  such  eSee 
which  must,  it  was  said,  not  only  be  dated  after  the  lapse  of  the 
years,  but  must  also  establish  the  value  given  for  the  bUl.    TIx 
contention  was  chiefly  based  on  a  passage  in  Lord  Fullerton's  well 
known  opinion,  in  the  case  of  Damley  v.  Kirkwoodj  6  Mand 
1845.    In  that  case  the  Lord  Ordinary  held,  that  there  were  certain 
judicial  admissions  by  the  defender  on  record,  which  were  sofBdeal 
to  elide  the  plea  of  prescription ;  and  Lord  FuUerton,  in  the  pasi 
relied  on,  says :  ^^  It  appears  to  me,  that,  if  these  conclusions  wem 
accurate,  the  sexennial  prescription  would  be  little  better  than 
dead  letter.    How  does  the  admission,  even  if  made,  of  the  authen* 
ticity  of  the  subscription,  prove  the  debt  contained  in  the  bill,  with- 
out the  additional  proof  that  it  was  given  for  value  f    If  that  wers 
the  case,  then  in  99  cases  out  of  100, — in  every  case,  indeed,  is 
which  forgery  was  not  alleged, — the  bill  would  be  as  good  after  the 
lapse  of  the  six  years  as  before."  In  giving  judgment  in  the  present 
case,  the  Lord  President,  with  the  approbation  of  the  other  judge% 
expressed  his  opinion  that  Lord  FuUerton  gave  no  sanction  to  the  I 
contention  of  the  defender,  that  a  document,  to  prove  the  debt  after  i 
the  lapse  of  six  years,  must  expressly  bear  that  the  bill  was  giren  1 
for  value.     "To  require,"  said  his  Lordship,  "that  it  shall  be  a 
document  which  establishes  the  value  given  for  the  biU, — ^meaning 
thereby,  the  particular  value  given  for  the  bill, — is  to  require  that 
it  shall  be  a  document  of  a  kind  that,  in  the  course  of  my  practice, 
I  have  hardly  ever  seen  in  the  case  of  prescribed  bills  of  exchange. 
But  to  hold  that  it  requires  to  admit  or  show  that,  specifically, 
value  was  given,  or  that  it  shall  mention  value  at  all,  is  a  doctrine 
which  I  cannot  recognise,  and  which  I  do  not  find  in  the  opinion  of 
Lord  FuUerton."    The  law,  as  laid  down  by  the  Lord  President,  is 
unquestionably  sound;   but  it  may  be  greatly  doubted  whether 
Lord  Fullerton's  opinion  on  this  point  is  equally  so,  and  whether  it 
does  not  give  considerable  sanction  to  the  defender's  argument  in 
the  present  case.    The  true  view  of  the  matter  would  seem  to  be 
this :  by  the  lapse  of  six  years,  the  debt  due  under  a  bill  is  cut  down, 
both  as  to  its  constitution  and  subsistence.     By  the  writ  or  oath  of 
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the  debtor,  the  creditor  may  again  rear  up  his  debt ;  but  it  will 
rtill  remain  open  to  the  debtor,  on  the  other  hand,  to  prove  that  he 
ffse  no  value  for  the  bill,  and  therefore  that  he  now  owes  his  osten- 
dble  creditor  nothing.  Unless,  however,  the  onerosity  of  the  bill  as 
granted  is  denied,  it  is  not  necessary  for  the  creditor  to  prove  that 
value  was  given  for  it ;  and  it  is  not  necessary  for  him,  in  order  to 
eUde  the  plea  of  prescription,  to  prove  that  value  was  given  for  it  at 
ill.  The  first  thing  to  be  done  is  to  dispose  of  the  plea  of  prescrip- 
tion one  way  or  another ;  and  then  all  other  pleas  competent  to  the 
debtor  may  be  stated  and  maintained  by  him  against  payment. 

Leny  v.  Leny, 
This  case  related  to  the  validity  of  the  Dalswinton  Entail.    By 
Ae  last  will  and  testament  of  the  late  Dr  Robert  Leny,  he  declared 
IS  to  the  residue  of  his  estate :  ^^  I  bequeath  to  my  nephew.  Lieu- 
tenant James  Macalpine**  (now  Mr  Macalpine  Leny  of  Dalswinton), 
"  and  to  his  heirs  for  ever,  the  whole  of  my  property,  whether  real 
or  personal.**    But  the  bequest  was  made  under  the  condition  that 
the  proceeds  should  be  employed  by  his  trustees  in  the  purchase  of 
I  landed  estate  in  Scotland ;  and  he  stated  his  desire  to  be,  ^^  that 
tbe  said  estate,  when  purchased,  shall  be  made  over  by  a  deed  of 
entail,  according  to  the  formalities  necessary  in  such  cases  in  Scot- 
land, to  be  enjoyed  by  my  said  nephew,  Lieutenant  James  Mac- 
ilpine,  and  his  lawftil  heirs  for  ever,  in  regular  succession.  I  desire, 
kriheTj  that  the  said  estate  shall  be  incapable,  by  the  deed  of  entail, 
of  being  sold,  alienated,  divided,  mortgaged,  or  of  becoming  bur- 
thened  with  debt  in  any  manner  whatever,  excepting  such  as  may 
be  necessary  for  the  due  fulfilment  of  the  provisions  herein  con- 
tained.**   The  trustees  followed  out  these  instructions  by  executing 
a  deed  of  entail,  "  to  and  in  favour  of  the  said  James  M^Alpine 
Lenj,  whom  failing,  to  his  lawful  heirs  whomsoever,  in  regular  suc- 
<^^ssion,  declaring  that  so  often  as  the  succession  of  the  said  lands 
^d  estate  shall  open  to  and  devolve  upon  females,  the  eldest  heir 
^n&ale,  and  the  heirs  female  of  her  body,  shall  exclude  heirs  por- 
tioners,  and  shall  succeed  always  without  division,  through  the  whole 
^use  of  the  female  succession,  under  or  by  virtue  of  these  presents.** 
The  questions  involved  in  the  action  were :  1.  Whether  the  deed  of 
entail  executed  by  the  trustees  was  authorized  by  the  terms  of  Dr 
Leny*8  settlement ;  and,  2.  Whether  a  deed  with  a  destination  such 
^  that  above  quoted,  without  the  exclusion  of  heirs  portioners 
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therein  contained^  could  be  regarded  as  an  entail  under  the  Ad; 
1685  f   The  only  part  of  the  first  question  which  it  is  necessary  tt 
notice  here,  is  that  as  to  whether  Dr  Len/s  settlement,  by  di 
or  declaring  that  the  lands  to  be  entailed  should  be  incapable 
being  "  divided,"  rendered  it  competent  for  the  trustees  to  insert  ii 
the  deed  of  entail  a  clause  excluding  heirs  portioners.     The  whol 
judges,  with  the  exception  of  the  Lord  President,  who  doubted, 
Lord  Curriehill,  who  dissented,  were  of  opinion  that  the  trust-d( 
did  not  authorize  an  exclusion  of  heirs  portioners.     This  opinii 
seems  amply  borne  out  by  the  terms  of  the  trust-deed,  and  by 
current  of  decisions.     The  trust-deed  certainly  does  not  express]; 
provide  for  such  exclusion  ;  and  although  in  a  number  of  cases  i 
has  been  held  competent  to  insert  a  clause  of  exclusion  under 
authority  of  implication  only,  that  has  merely  been  where  such  e: 
elusion  was  in  complete  harmony  with  the  prescribed  destinatioa.| 
In  the  present  case,  however,  such  exclusion  would  clearly  have  rna! 
counter  to  the  expressed  destination  to  heirs  whatsoever.     But,  fur- 
ther, the  argument  in  favour  of  inserting  the  exclusion  of  heirs  por- 
tioners was  chiefly,  if  not  wholly,  rested  on  the  testator^s  declaratiool 
that  the  lands  to  be  entailed  should  be  ^^  incapable  of  being  .  .  • 
divided."     Now,  in  the  first  place,  that  declaration  does  not  occur 
in  the  clause  prescribing  the  destination,  but  among  the  general  pro- 
hibitions ;  and  there  is  no  authority  for  spelling  the  destination  out 
of  the  prohibitory  portions  of  the  deed.     Again,  the  succession  of 
heirs  portioners  does  not  divide  the  estate ;  it  only  makes  it  liable  to 
division, — a  liability  which  could  be  avoided,  and  the  prohibition 
against  division  satisfied,  by  the  heirs  portioners  possessing  pro 
indiviso. 

The  second  question,  viz.,  whether  an  entail  can  be  made  in 
favour  of  heirs  whomsoever,  is  one  of  large  application,  but  not  of 
very  diflScult  solution.  It  may  be  solved — 1.  On  the  ground  of 
authority ;  and,  2.  On  that  of  principle.  1.  It  is  true  no  entail  with 
a  destination,  beginning  with  and  consisting  entirely  of  a  convey- 
ance in  favour  of  "  heirs  whomsoever,"  has  ever  been  submitted  to 
judicial  consideration  before  the  present  case,  otherwise  it  would  not 
have  arisen.  On  the  other  hand,  it  is  quite  settled  that  where  a 
destination  under  an  entail  ends  with  a  provision  in  favour  of 
"  heirs  whomsoever,"  the  estate  becomes  fee  simple  in  the  hands  of 
the  last  substitute  called  before  the  "  heirs  whomsoever."  "This  is 
trite  law,"  says  one  of  the  opinions  in  the  present  case ;  "  but  it  ap- 
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pears  to  us  necessarily  to  imply  that  where  none  but  heirs  whomso- 
eTer  are  called,  there  never  has  been  an  entail.  The  principle 
which;  in  the  one  case,  infers  the  entail  to  have  terminated,  equsdly 
infers,  in  the  other,  that  it  has  never  begun.  The  principle  applies 
alike  at  whatever  point  the  breach  is  found." 

Bat,  2.  An  entail  in  favour  of  a  man  and  heirs  whomsoever 
may  be  shown  to  be  no  entail  at  all  under  the  Act  1685,  c.  22,  on 
veiy  clear  principle.    This  is  most  admirably  done  in  the  opinion 
of  Lords  Neaves,  Kinloch,  M^Kenzie,  aend  Jerviswoode,  who  say : 
—'^Substitution  of  heirs  is  essential  to  an  entail.     Whether  the 
sabstitution  be  made  naminoHm,  or  by  the  specification  of  a  class, 
there  must  be  special  designation,  as  opposed  to  legal  succession. 
There  must   be  protnaio  hominisy  as  distinguished  from  provisio 
l^gis.    There  is  no  substitution  of  heirs  in  a  conveyance  to  an  indi- 
ridual  and  his  heirs  whomsoever.     In  legal  import  it  is  simply  a 
conveyance  to  the  individual.     The  legal  succession  takes  place  at 
iny  rate>  and  does  not  require  to  be  declared.    In  such  a  case  there 
is,  in  point  of  law,  no  nomination  of  heirs.    There  is  no  tuceesdo 
prediUeta,     There  is  no  one  in  whom  a  jus  crediti  is  vested.    The 
essential  characteristic  of  an  entail  is  wholly  awanting.*'     Nothing 
coald  be  more  distinct  and  conclusive  than  that  way  of  disposing  of 
the  case.     We   cannot  avoid  expressing  a  wish  that  the  Court 
always  grappled  with  the  principles  of  cases  in  a  similar  manner. 
Were  they  to  do  so,  instead  of  too  often  endeavouring  to  ride  off 
on  some  little  specialties  connected  with  the  case,  much  litigation 
vould  be  avoided. 

Two  minor  questions  were  raised  in  the  case.  First,  whether,  it 
there  had  been  sufficient  authority  for  inserting  in  the  entail  the 
exclusion  of  heirs  portioners,  assuming  the  destination  to  have 
^n  to  heirs  portioners,  the  entail  would  have  been  good.  In 
the  view  which  the  Court  took  of  the  case,  viz.,  that  there  was  no 
authority  in  the  trust>-deed  for  the  insertion  in  the  entail  of  the  ex- 
closion  of  heirs  portioners,  it  was  unnecessary  to  decide  the  question. 
It  is  certainly  by  no  means  unattended  with  difficulty,  for  while,  on 
the  one  hand,  it  may  be  regarded  as  a  limitation  on  the  legal  order 
of  succession,  and  therefore  of  the  nature  of  a  substitution,  on  the 
other  it  may  be  considered  as  only  creating  an  ambiguity  or  puzzle 
in  the  deed,  which,  on  the  general  principle,  must  be  construed  most 
unfavourably  for  the  validity  of  the  fetters. 
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The  other  question  was  as  to  the  proper  legal  meaning  c^  th< 
brocard,  ^'  herea  Iieredis  met  est  heres  meua^  We  must  confess  thai 
no  great  amount  of  light  has  been  shed  in  this  case  on  that  ^  mam 
or  supposed  maxim."  The  truth  we  beliere  to  be,  that,  except  in : 
loose  or  popular  sense,  this  brocard^  like  many  others,  does  no 
enunciate  a  sound  legal  proposition. «  It  is  well,  therefore,  to  be  ver 
chaiy  in  the  use  of  such  maxims,  and  to  avoid  spending  ovennuc 
time  and  ingenuity  in  the  elucidation  of  that  which  is  9%ia  nat^r 
erroneous,  inexplicable,  or  hopelessly  obscure.  The  nearest  af 
proach  to  a  successful  attempt  to  explain  the  maxim  in  question  i 
contained  in  the  suggestion,  that  it  is  not  meant  by  it,  ^^  that  if  tl 
presumptive  heir  predecease,  it  is  hU  heir,  and  not  the  heir  of  tl 
proprietor,  who  takes  the  property.  The  meaning  is,  that,  after  tl 
heir  has  succeeded,  it  is  a  transference  to  his  heir,  whoever  he  m; 
be,  which  forms  the  legal  course  of  inheritance  according  to  the  la 
of  Scotland.**  This  law  is  sound,  but  to  express  it  we  would  prete 
some  other  form  of  words  than  heres  heredis  mei  est  heres 
-^a  form  which  certainly  makes  no  reference  to  vesting,  but  relate 
to  the  character  of  heirship  alone. 


•   SOLICITORS  IN  BANKRUPTCY. 
(From  the  Law  Times.) 
A  CLAUS£  in  .the  Bankruptcy  Bill  prohibits  solicitors  from  practising 
as  counsel  in  the  Chief  Court  of  Bankruptcy  at  Westminster. 

Hitherto  they  have  been  admitted  to  audience  as  advocates  in  the 
commissioners'  courts.  The  alleged  reason  for  refusing  to  them  that 
privilege  in  the  new  court  is,  that  its  functions  will  differ  consider- 
ably fix)m  those  discharged  by  the  commissioners.  The  business  of 
the  chief  court  will,  it  is  said,  be  exclusively  judicial,  whereas  the 
functions  of  the  commissioners'  courts  were  chiefly  administrative; 
wherefore,  then,  should  the  Bankruptcy  Court  be  treated  as  an  in- 
ferior court  t 

To  this  it  may  be  answered  that  bankruptcy  is  a  peculiar  business. 
It  deals  with  facts  and  figures  more  than  with  law.  The  cases 
cannot  be  stated  in  a  brief,  like  those  in  ordinary  litigation,  where 
there  is  seldom  more  than  a  single  issue  to  be  tried,  and  which  there- 
fore a  stranger  can  suflScientJy  gather  from  the  brief;  but  a  bank- 
ruptcy presents  such  a  multitude  of  small  facts  that  no  brief  of 
moderate  capacity  could  set  them  out,  and  they  can  only  be  mastered 
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bj  the  bead  and  hands  that  have  gone  through  the  accounts.  It  is 
impossible  that  a  barrister,  not  always  versed  in  mercantile  matters, 
rarelj  a  good  accountant,  and  having  taken  no  part  in  the  working- 
op  of  the  case,  could  handle  it  so  well  as  the  solicitor,  whose  duty  it 
was  to  wade  through  the  whole  of  it.  It  is  contended  also,  that 
cheapness  being  the  design  of  the  whole  measure,  that  object  will 
flot  be  promoted  if  the  estate  is  put  to  the  double  cost  of  counsel  as 
well  as  solicitor. 

The  first  argument  is  unanswerable.  There  can  be  no  doubt  that 
the  solicitor  who  works  the  bankruptcy  is  the  fittest  person  to  con- 
dact  whatever  advocacy  may  be  required  in  the  court  of  bankruptcy. 
The  argument  of  cost  is  not  so  tenable ;  'for,  in  fact,  the  solicitor  will 
charge  {or  his  work  as  advocate  in  addition  to  his  charges  for  the 
work  done  as  solicitor. 

We  trust,  therefore,  that  the  Attorney-General  will  not  persist  in 
the  exclusion  of  the  solicitors  firom  advocacy  in  the  new  Bankruptcy 
Court  True  it  is,  that,  practically,  the  business  is  conducted  by  three 
or  four  solicitors  only ;  but  they  should  not  be  dealt  with,  because 
they  are  few,  difierently  from  the  treatment  they  would  receive  had 
they  been  many.  They  do  not  ask  to  trespass  upon  the  province  of 
the  Bar ;  they  do  not  claim  permission  to  hold  briefs  for  other  solici- 
tors ;  but  only  to  be  allowed  to  conduct  the  cases  in  which  they  are 
the  actual  solicitorsj  having  the  whole  management  of  them.  This  is 
&  reasonable  request  on  their  part ;  it  is  manifestly  desirable  for  the 
suitors,  and  we  do  not  believe  that  it  would  be  objected  to  by  the 
Bar,  which  must  acknowledge  its  comparative  incompetency  for  the 
business  proposed  to  be  entrusted  to  it. 

We  believe  it  to  be  the  opinion  of  all  the  commissioners,  baSed 
upon  long  experience,  that  it  will  be  for  the  advantage  of  the  business, 
that  the  solicitor  conducting  the  case  should  be  heard  in  all  matters 
relating  to  it ;  but  that  they  should  be  strictly  confined  to  .the  con- 
duct of  their  own  cases. 

If  the  Attorney-General  would  adopt  a  clause  giving  audience  in 
the  new  Bankruptcy  Court  to  the  solicitor  bona  fide  conducting  the 
<:a9e  oat  of  court  as  its  solicitor,  all  that  is  sought  will  be  attained, 
without  violation  of  the  rule  which  the  Attorney-General  probably 
alone  desired  and  designed,  viz.,  that  a  solicitor  should  not  take  a 
hrief  from  another  solicitor:  for  the  same  objection  would  apply  to 
this  as  to  the  employment  of  barristers ;  for  if  the  suitor  is  not  to  have 
the  advantage  of  the  services  of  his  own  solicitor  as  his  advocate,  but 
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another  lawyer  is  to  be  retained,  it  is  but  reasonable  that  the  stranger 
so  chosen  should  be  a  barrister. 

If  the  mere  permission  to  the  solicitor  in  the  case  to  appear  in 
person  should  leave  the  exclusion  of  others  in  doubt,  the  law  may  be 
made  plain  by  an  express  enactment.  And  with  such  a  limitatwnt 
we  believe  that  the  Legislature  will  offer  no  resistance  to  the  re- 
cognition of  the  solicitor's  privilege  to  be  heard  in  his  own  cases  m 
the  new  Court  of  Bankruptcy. 


THE  MONTH. 

Law  UniversitUa. — Among  the  various  schemes  of  improvement 
which  bear  the  impress  of  that  intellectual  activity  that  charac- 
terizes the  present  generation  of  professional  men,  we  may  notice 
the  proposal  for  a  new  Law  University^  which  has  already  attracted 
a  considerable  share  of  attention  in  the  English  metropolis.  The 
subject  was  lately  brought  before  the  Society  for  the  Anaendment 
of  the  Law ;  and,  if  we  may  judge  from  the  comments  of  the  Lav 
Tlmesy  it  is  not  unlikely  to  receive  the  support  of  the  professional 
bodies.  The  prominent  feature  of  the  scheme,  if  we  have  succeeded 
in  deciphering  its  somewhat  shadowy  outlines,  is  the  proposed  union 
of  the  various  professional  bodies  into  an  incorporated  society,  with 
collegiate  functions,  for  the  purposes  of  providing  instruction  in 
law,  and  also  of  determining  the  qualifications  and  regulating  the 
admission  of  members  into  the  professions  of  barrister  and  solicitor. 
The  promoters  of  this  scheme  point  to  the  systems  of  instruction 
carried  out  by  the  physicians,  surgeons,  engineers,  and  other  pn>> 
fessors  of  the  arts  and  sciences,  as  examples  in  point ;  and  urge  the 
advantages  to  be  derived  from  an  enlightened  system  of  legal  in- 
struction carried  out  imder  the  immediate  superintendence  of  those 
who  are  most  qualified  to  judge  of  its  efficiency. 

We  feel  assured  that  the  profession  will  be  desirous  of  affording 
every  encouragement  to  the  labours  of  those  who  take  an  interest  in 
the  question  of  legal  education.  Within  the  last  few  years,  we  have 
seen,  both  in  Edinburgh  and  the  provinces,  a  marked  improvement 
in  the  qualifications  required  for  entrance  into  the  professional 
bodies.  Some  allowance  must,  of  course,  be  made  for  differences 
of  opinion  as  to  the  mode  of  carrying  out  educational  im^urovements ; 
but  we  confess  the  scheme  of  a  general  law  university  is  so  objec- 
tionable in  principle,  and  appears  to  be  attended  with  so  many 
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practical  difficalties,  that  we  cannot  look  to  it  as  the  legitimate 
method  of  raising  the  standard  of  professional  cultare.     It  is  not 
only  important,  but  absolutely  essential,  that  every  professional 
society  sboald  retain  in  its  own  hands,  entire  and  undiminished, 
tke  power   of  regulating  the  conduct  and  functions  of  its  own 
uembers, — ^a  power  which  would  be  seriously  impaired,  were  the 
initial   and   all-important  step  of  admission  transferred  to  other 
hands.     Under  the  present  system,  each  member  of  the  various 
I^al  corporations  is  actuated  more  or  less  by  the  consciousness  that 
he  is  a  member  of  a  self-elected  body,  responsible  to  the  public  for 
the  integrity  and  skill  of  its  individual  members;  and  there  is 
underlying  this  feeling,  a  reciprocal  sense  of  the  duty  which  that 
member  owes  to  the  society  of  gentlemen  who  have  admitted  him 
to  membership  and  to  the  relations  of  friendly  intercourse  which 
happily  subsist  between  members  of  a  common  profession.   T^ese  are 
considerations  of  vastly  greater  consequence  to  the  welfare  and  good 
government  of  the  profession,  than  any  fancied  accession  of  import- 
ance, arising  from  the  incorporation  of  the  various  bodies  into  a  uni- 
versity or  aggregate  society.    Besides,  the  analogies  of  the  medical 
^es,  etc.,  are  all  against  the  theory,  for  every  one  of  the  medical 
grades  has  ever  strenuously  insisted  on  retaining  full  power  in  the 
election  of  its  own  members.     As  regards  the  Scottish  metropolitan 
bodies  at  least,  the  notion  is,  to  a  certain  extent,  realized  in  their 
^ting  constitution ;  the  legal  profession  having  obtsuned  by  Act 
of  Parliament  the  status  of  a  college,  of  which  the  judges  are  the 
senators.     The  ultimate  power  of  admission  being  in  the  hands  of 
^  Court,  imparts  a  character  of  unity  to  the  entire  structure; 
^hile  the  practical  independence  of  the  law  bodies  is  secured  by 
reserving  to  each  society  the  right  of  deciding  on  the  qualifications 
of  applicants  for  admission. 

It  will  not  be  supposed,  from  these  observations,  that  we  are 
averse  to  any  alteration  in  the  curriculum  of  legal  instruction. 
Apart  from  the  centralizing  tendency  of  the  London  scheme,  the 
suggestion  that  the  profession  should  take  the  means  of  instruction 
into  its  own  hands  is  a  good  one.  To  this  effect,  the  practice  of  the 
medical  and  other  arts  affords  an  encouraging  example.  No  one 
can  doubt  that  the  system  of  free  competition  among  the  medical 
lectureships  both  in  Edinburgh  and  London,  has  greatly  contributed 
to  elevate  the  character  of  the  instruction  communicated  in  these 
schools.    The  Inns  of  Court  also  have  set  us  an  example,  by  ap- 
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pointing  lecturers  on  law,  whose  prelections  qualify  the  student  for 
admission  to  these  bodies.  We  do  not  see  why  the  profession  in 
Edinburgh  should  hesitate  to  sanction  that  sptem  of  extra-acade- 
mical tuition,  the  utility  of  which  is  so  generally  recognised  in  the 
various  walks  of  artistic  and  professional  culture. 

Dundee  Sheriffship. — ^We  are  glad  to  be  able  to  annonnce,  that 
the  controversy  relative  to  the  administration  of  the  law  in  this  im- 
portant burgh,  has  been  terminated  in  a  manner  which  ought  to  be 
satisfactory  both  to  the  public  and  the  individuals  more  immediatelj 
interested.  Experience  has  repeatedly  shown,  that  the  amount  of 
duty  performed  in  the  courts  of  justice,  is  by  no  means  proportionate 
to  the  strength  of  the  judicial  staff.  Not  to  refer  again  to  the 
standing  instance  of  the  Court  of  Session,  we  would  simply  ask  any 
disinterested  member  of  the  profession  to  inquire  into  the  state  of 
the  Bolls  in  the  Sheriff  Courts  of  Edinburgh  and  Perth,  respec- 
tively, when  we  will  guarantee  that  any  doubt  he  may  entertain 
as  to  the  general  truth  of  our  proposition  will  be  set  at  rest.  Such 
being  the  case,  it  was  clearly  the  duty  of  the  Government,  before 
sanctioning  the  appointment  of  an  additional  Sheriff  at  Dundee,  to 
institute  an  inquiry  into  the  state  of  the  business  which  was  said  to 
call  for  such  an  appointment.  As  a  matter  of  course,  the  opinion 
of  the  Commissioner  deputed  to  make  the  inquiry  was  conclusive  of 
the  matter  of  fact ;  and  it  only  remained  for  the  representatives  of 
the  Government  to  consider  what  arrangement  could  be  made  for 
facilitating  the  transaction  of  the  judicial  business  of  the  Sheriffdom, 
without  infringing  on  the  principle  laid  down  in  Mr  Shand's  report 
We  are  not  as  yet  at  liberty  to  mention  the  particulars  of  the  arrange- 
ment which  has  just  been  completed ;  and  which  will,  to  a  certain 
extent,  involve  a  change  in  the  constitution  of  the  Court  We 
may  say,  however,  that  the  inhabitants  are  much  indebted  to  Sheriff 
Logan  for  his  efforts  in  furtherance  of  their  wishes  throughout  the 
conduct  of  this  somewhat  delicate  negotiation.  In  the  event  of  a 
new  appointment  being  made,  Mr  Ogilvy,  the  resident  Sheriff  at 
Forfar,  will,  we  understand,  take  his  seat  on  the  bench  at  Dundee. 

Privileges  of  the  Two  Houses  of  Parliament. — The  important  con- 
stitutional questions  that  have  been  raised  by  the  decision  of  the 
House  of  Lords  on  the  Paper  Duty  Bill  are  not  likely  to  be  set  at 
rest  by  the  subsequent  proceedings  of  the  Lower  House.  On  the 
one  hand,  it  is  quite  plain  that  the  Liberal  section  of  the  Hoase  of 
Commons  have  been  prevented  from  taking  action  in  the  matter, 
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7  the  unexpected  necessity  for  making  provision  for  the  expenses 
Tthe  China  war.  On  the  other  hand^  it  will  be  strenuously  main- 
lined by  the  advocates  of  equal  privileges  for  both  Houses,  that  the 
sfasal  of  the  Commons  to  vindicate  their  rights  by  action,  is  tan- 
imoQut  to  an  abandonment  of  their  claim  to  exclusive  control. 
V'e  do  not  think  that  the  captiousness  or  the  remissness  of  any 
articular  Parliament  ought  to  influence  the  settlement  of  such  a 
oestion  either  one  way  or  the  other.  The  Houses  of  Parliament, 
ie  the  Courts  of  Justice,  are  each  independent  and  nncontrollable 
rithin  their  own  sphere ;  and  it  is  matter  of  history  that  governing 
lodies,  whether  legislative  or  judicial,  have  persisted  in  a  course  in 
iicess  of  their  legitimate  powers,  until  the  flagrancy  of  some  par- 
icalar  act,  or  the  growing  strength  of  some  co-ordinate  tribunal,  has 
nterposed  a  check  upon  the  abuse  of  their  privileges.  Conflicts  of 
jurisdiction  between  the  Courts  of  Law  occasionally  arise;  each  Court, 
nrhen  it  has  the  power,  using  it  in  defiance  of  the  claim  asserted  on 
the  other  side ;  and  it  is  greatly  to  the  credit  of  our  system  of 
parliamentary  government,  that  collisions  have  been  of  rare  occur- 
rence between  the  sources  of  legislative  authority. 

Yet  the  warmest  supporters  of  Lord  Derby  must  admit,  that 
he  has  not  improved  his  position  with  the  country,  by  giving  that 
advice  which  was  unfortunately  acted  on  by  the  House  of  Peers. 
The  country  is  in  no  mood  to  relish  the  assertion  of  rights  which 
have  been  virtuaUy  in  abeyance  since  the  Revolution ;  nor  will  here- 
ditary legislation  be  regarded  with  much  favour,  when  it  takes  the 
form  to  which  it  appears  to  be  fast  verging, — of  deliberate  and  sys- 
tematic opposition  to  the  representatives  of  the  people.    We  confess 
we  see  with  regret  the  tone  of  servile  adulation  adopted  towards  the 
House  of  Peers  by  some  of  our  contemporaries,  who  regard  that  House 
as  a  bulwark  against  democracy.     We  trust  and  believe  that  the 
good  sense  of  the  people  at  large  will  preserve  as,  in  time  to  come, 
from  the  tyranny  of  democracy,  as  it  has  in  time  past  from  the 
tyranny  of  monarchy  and  aristocracy.    But  it  is  simply  absurd  to 
describe  the  present  House  of  Commons  as  representing  democracy 
in  any  invidious  sense  of  the  term.     It  is  notorious  that  a  majority 
of  the  members  are  connected  with  the  territorial  aristocracy, — ^a 
large  proportion  of  them  being  cadets  of  titled  families.    That  many 
of  the  titled  representatives  of  popular  constituencies  have  taken  a 
prominent  part  in  vindicating  the  rights  of  the  people's  House,  is 
JQst  another  illustration  of  that  dislike  of  arbitrary  privilege  which 
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has  ever  pervaded  all  ranks  in  this  country,  from  the  highest  to  the 
lowest,  and  without  which,  aristocracy  could  not  exist  in  this  Goantrr, 
— a  principle  which  was  lately  illustrated  by  a  member  of  the 
House  of  Peers,  who  declined  to  give  evidence  on  his  ''  hcHiour," 
stating  that  he  did  not  see  why  a  nobleman  should  be  favonrei 
above  other  men.  Such  facts  suffice  to  show  that  there  are  many 
members  of  the  highest  families  in  the  land,  who  justify  the  confi- 
dence reposed  in  them  by  the  constituencies  whose  interest  tbejr 
represent  in  the  House  of  Commons ;  while^  at  the  same  time,  tbej 
furnish  a  practical  answer  to  those  malignant  slanderers  of  the  Coo* 
stitution,  who  are  continaally  flourishing  before  our  eyes  some  scare- 
crow of  a  popular  assembly,  which  is  supposed  to  be  a  prey  to  the 
worst  passions  of  the  lowest  section  of  the  community. 

Scotch  Bills  in  ParliamerU. — ^In  consequence  of  a  standing  order 
of  the  House  of  Lords,  which  prohibits  the  introduction  of  Bills  into 
that  House  after  the  middle  of  July,  the  Lord  Advocate  has  with- 
drawn his  measures  of  Law  Reform  from  the  House  of  Common^ 
and  introduced  them,  as  new  measures,  into  the  Upper  House.  The 
mere  statement  of  the  reason  which  led  to  this  step,  is  a  complete 
justification  of  the  Lord  Advocate,  or  rather,  it  entitles  him  to  the 
thanks  of  Law  Reformers,  for  his  earnest  endeavours  to  facilitate 
the  passage  of  these  measures.   On  the  merits  of  these  Bills,  we  have 
already  expressed  our  opinion  at  considerable  length.     Wc  under- 
stand that  the  Titles  to  Land  Act  is  to  be  introduced  in  substan- 
tially the  same  form  as  when  it  lefl  the  House  of  Commons,  after 
being  amended  in  Committee.    With  regard  to  the  Husband  and 
Wife  Bill,  we  understand  there  is  every  probability  of  a  claase 
being  carried,  allowing  the  evidence  in  consistorial  cases  to  be  taken 
in  short  hand,  so  as  to  secure  a  fair  rehearing  by  the  Inner  House  on 
the  evidence.     We  have  already  stated  the  objections  to  the  exten- 
sion of  this  system  to  Jury  Trial ;  objections  which  have  not  been 
removed  on  a  further  consideration  of  the  matter,  and  which  are 
shared,  we  believe,  by  the  leading  members  of  the  profession  in 
Scotland.    The  trial  of  consistorial  causes  without  a  jury  is,  in  many 
respects,  so  different  from  jury  trial,  that  we  think  there  is  room  for 
the  application  of  different  principles  in  taking  the  record  of  evi- 
dence :  the  most  important  distinction  being,  that  provision  is  made 
for  a  rehearing  by  a  different  tribunal  en  the  evidence.    This  circum- 
stance makes  it  especially  important  that  every  word  should  be  taken 
down,  in  order  that  an  ultimate  decision  may  not  be  Obtained  on 
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different  grounds  from  those  which  influenced  the  judge  before  whom 
the  witnesses  have  been  examined. 

Business  of  the  Court  of  Session. — The  Court  rose  for  the  long 
vacation  on  Friday  the  20th  ult.  The  Session  has  not  been  a 
very  basy  one ;  in  fact,  the  complaint  of  nothing  to  do  was  heard 
on  every  side.  The  Inner  House  sat  regularly  from  11  to  4^ 
and  both  DiiisionB  distinguished  themselves  by  their  anxiety  for 
the  despatch  of  business.  The  arrears  of  the  First  Division  are 
now  fairly  under  control.  At  the  banning  of  the  last  term, 
there  were  about  65  cases  on  the  Short  Roll.  Of  these,  more 
than  one-half  have  now  been  disposed  of;  and  though  this  is  not 
a  large  number,  when  it  is  remembered  that  it  includes  such 
ponderous  cases  as  the  Dalswinton  Entail,  and  the  Elgin  Academy 
case,  and  that  the  Snmmar  Roll  frequently  occupied  the  day  till 
two  o'clock,  the  country  has  no  reason  to  be  dissatisfied  with  the 
result.  Let  us  hope  that,  with  the  disappearance  of  arrears,  the 
Court  of  Session  will  once  more  regain  its  former  popularity  with 
the  people.  The  Session  is  further  remarkable  for  being  the  first  in 
which,  under  Mr  Dunlop's  Law  Ascertainment  Act,  Scotch  lawyers 
have  had  a  slice  of  the  valuable  succession  of  the  late  Dr  Cochrane, 
which  onr  Chancery  brethren  have  been  discussing  with  so  com- 
mendable a  zeal  for  so  many  years.  The  case  of  Lord  O.  Colvin 
is  the  first  that  has  been  sent  down  from  the  Court  of  Chancery  for 
the  opinion  of  the  Court  of  Session  ;  but  as  the  question  relates  to 
the  meaning  of  the  Thellusson  Act,  the  proceeding  has  more  of  a 
good-natured  decency  about  it  than  any  practical  value. 

The  decision  in  the  noted  case  regarding  the  rebuilding  of 
Trinity  College  Church,  is  satisfactory  as  regards  the  doctrine  laid 
down,  though  it  is  to  be  regretted  that  the  Court  did  not  consider 
they  were  in  a  position  to  apply  the  law  under  the  conclusions  of 
the  present  action.  Lord  Curriehill  stood  alone  in  his  opinion, 
that  the  charity  had  not  an  interest  in  the  distribution  of  the  fund. 
The  true  principle,  as  indicated  rather  than  expressed  by  the  Lord 
President,  we  take  to  be,  that  the  surplus  funds^  after  providing  a 
saitable  church,  are  devoted  to  the  purposes  of  the  charity ;  though 
there  is  much  force  in  the  view  taken  by  Lord  Ivory,  that  the 
Hospital  cannot  be  bound  to  any  extent  by  an  Act  of  the  Legisla- 
ture disposing  of  their  property,  unless  their  interests  were  fairly 
represented  in  and  considered  by  Parliament. 

VOL.  IV.— NO.  XLIV.  AUGUST  1860.  H  H  H 
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The  Legal  Profession,  etc. — On  the  17th  July,  Measre  Aichibald  Anden% 
David  Peter  Ghahners,  and  Alexander  NicolBon,  were  admitted  memben  of  tif 
Faculty  of  Advocates.  On  28th  June,  Mr  John  Cowan,  and,  on  12th  July.  ]|( 
Robert  Macandrew,  were  admitted  members  of  the  Society  of  Writera  to  fiv 
Majesty^B  Signet.  The  following  gentlemen  have  been  appointed  notarieg-j»TiIil 
sinee  the  1st  of  July :— Messrs  James  Hall,  George  Wood,  George  Miln,  WflHsi^ 
Tait  Roy,  and  Robert  Brodie,  writers  in  Glasgow ;  Mr  James  Ko^,  Tmterii 
Arbroath ;  and  Mr  William  Otto  Macqueen,  writer  in  Sanquhar.  Thefo11o¥iq| 
gentlemen  have  been  admitted  associates  of  the  Faculty  of  Actuaries  m  Seal* 
land : — ^Messrs  W.  F.  Birkmyre,  David  Pearson,  and  Andrew  H.  TumbolL 

Appointhekts. — ^Mr  James  Hav  Ghahners,  advocate  in  Aberdeen,  has  beai 
appointed  Gommissary-Glerk  of  Aberdeenshire,  in  room  of  Mr  BlaDde.  In  cr-f* 
sequence  of  the  lamented  death  of  Mr  Parker,  the  office  of  Principal  Extndxt 
of  the  Gourt  of  Session  Records  has  become  vacant.  The  name  of  nis  succtsfi 
has  not  yet  transpired.  Mr  Hardyman,  the  assistant  extractor,  has  been  ap 
pointed  extractor,  ad  interimy  by  the  Gourt.  We  refer  to  the  Sheriff^p  of  Di» 
dee  in  another  place. 

High  Gourt  of  Justiciary. — ^The  following  are  the  appointments  for  ill 
Autumn  Gircuits,  1860  : — Ntirth. — Lords  Justice-Glerk  and  Ivory.  Peitb^ 
Tuesday,  25th  September;  Inverness — ^Wednesday,  3d  October;  AberdesH- 
Monday,  8th  October,  at  12  noon.  David  Hector,  Esq.,  advocate-depak; 
David  Wylie,  clerk.  South. — ^Lords  Gowan  and  Deas.  Jedburgh — Tuegdij, 
25th  September;  Dumfries— Friday,  28th  September;  Ayr— Tuesday,  2d0^ 
tober.  F.  L.  M.  Heriot,  Esq.,  advocate-depute ;  James  AiUcen,  clerk.  Wat^ 
Lords  ArdmiUan  andNeaves.  Glasgow — Tuesday,  11th September;  Inwraiy- 
Tuesday,  18th  September ;  Stirling— Friday,  2l8t  SeptemW  William  h-of, 
Esq.,  advocate-depute ;  Alexander  Stuart,  clerk. 

Expedition  in  the  Gourt  of  Session. — ^The  following  brief  history  of  a  (ai 
(Martin  v.  Bannatyne  and  another,  Mr  and  Mrs  Martinis  Trustees)^  decid«d| 
few  days  ago  in  the  Gourt  of  Session,  deserves  mention,  as  showing  diat  ''tb 
law^s  delay"  is  not,  now-a-days,  always  a  fact,  even  though  it  be  a  proTerbi^i 
Summons  signeted  Friday,  6th  July  1860,  held  as  executed  on  same  day,  lol 
inducisB  dispensed  with ;  12th  July,  Summons  appeared  in  calling  liste ;  23A 
July,  Defences  lodged ;  17th  July,  Gase  in  weekly  roll,  when  pursuer  consentel 
to  close  record  on  summons  and  defences,  and  avizandum  made ;  18tli  Julr, 
Record  dosed,  and  case  partly  debated ;  19th  and  20th  July,  Gase  further  heg^ 
and  avizandum  made ;  20th  July,  Interlocutor  issued  by  Lord  Neaves  dechiifil 
the  whole  case,  which  related  to  the  construction  of  a  marriage  contract.  Coaia^ 
for  pursuer,  A.  B.  Shand,  Esq. ;  Martin,  Whitehead,  and  Greig,  ages& 
Gounsel  for  defenders,  D.  Mack^izie  and  George  Young,  Esqs.;  W.  A.  G.  asJ 
R.  Elhs  and  Wilson,  agents. 

Lord  Shaftesbury  as  a  Patron. — Sydney  Grodolphin  Osborne  appears  dekr- 
mined  to  keep  Lord  Shaftesbury  in  wann  water.  He  has  written  another  letui 
to  a  contemporary,  in  which  he  shows  that  Lord  Shaftesbury  *^  is  in  office  in  ■•■& 
annuity  institution  wldch  has  broken  faith  with  its  poor  clients.*^  The  socktr 
in  question  is  the  Royal  British  Beneficent  Institution.  In  this  society  were  <^ 
ladies,  receiving  annuities  of  from  L.25  to  L.30  a-year,  and,  from  the  staieme&t 
made  by  the  committee,  these  annuities  were  reduced  as  much  as  one-fourth,  ia 
consequence  of  a  deficiency  of  funds.  Lord  Osborne  says  that  the  name  of  Lo^ 
Shaftesbury  appears  as  a  vice-president  of  the  institution ;  and  he  farther  ap- 
pears to  have  qualified  himself  as  a  governor,  in  1852,  by  a  payment  of  L.21- 

GouNTY  GouRTS. — ^We  extract  from  the  Manchester  Examiner  and  Times  part 
of  a  paragraph  headed,  ^^  Extraordinary  Duration  of  a  Gounty  Gourt  Suit- 


LEGAL  INTELLIGENCE.  423 

Robiiwoii  V,  Lord  Vernon." — In  the  Court  of  Common  Pleas,  WeBtminster  HaU, 
Hth  July  1660,  judgment  was  given  on  an  ap])eal  from  Mr  Yates,  the  judge  of 
the  Maodesfield  County  Court.  Dr  Wheeler  (instructed  by  W.  P.  Roberts,  of 
Manchester^  appeured  tor  the  appellant,  and  Welsby  (instructed  by  Parrot,  of 
Maodesfieki)  appeared  for  Lord  Vernon,  the  respondent.  The  case  was  remark- 
able, as  showing  the  great  delays  that  may  occur  to  suitors  in  the  County  Courts, 
vhen  Uie  judges  oi  those  courts  tayke  erroneous  views  of  the  law.  The  case  had 
been  argued  on  the  previous  day,  and  the  Court  had  reserved  i1^  decision.  The 
action  was  commenced  in  the  Macclesfield  County  Court  so  far  hack  as  the  21sl 
April  1859. — The  various  steps  of  process  are  detailed  by  our  oontemporaiy, 
from  which  it  appears  that  two  new  trials  had  been  obtained,  and  parties  were 
CD  the  eve  of  commencing  a  third,  within  a  year  after  the  action  came  into 
Court.  Let  English  readers  be  thankful  they  have  no  worse  dcdays  to  com- 
plain oi.  When  we  hear  of  a  similar  case  in  our  own  neighbourhood  we  shall 
chronicle  it  under  the  more  appropriate  title,  ^^  Eztraordmary  Despatch  in  a 
Scotch  Court." 

iTmRNATiONAL  STATISTICAL  CONGRESS.— The  fourth  seesion  of  the  Congress 
waa  formaUy  opened  on  16th  July.  His  Royal  Highness  the  Prince  Consort 
presided,  and  delivered  an  inaugural  address. 

A  preliminary  meeting  of  tl^  first  section,  that  of  Judicial  Statistics,  took 
place  on  Wednesdav  pr^seding,  at  Somerset  House,  under  the  presidency  of 
Lord  Brougham,  who  has  for  years  given  much  aUention  to  this  important 
branch  of  statistical  inquirv.  To  facSitate  the  labours  of  the  Congress,  a  pro- 
gnuome  had  been  preparea  for  each  section  of  the  (questions  to  hd  submitted 
for  discussion,  and  for  the  section  of  Judicial  Statistics  it  consists  of  two  parts 
—viz.,  1.  Judicial  StatisticB,  properly  so  called — i.e,^  the  statistics  of  civil  and 
criminal  justice  in  different  countnes ;  2.  Statistics  of  Real  Property  and  its 
fioidena. 

Professor  Leone  Levi,  one  of  the  secretaries  of  the  session,  who  has  prepared 
the  first  part  of  the  programme,  briefly  explained  the  purpose  and  objects  of  the 
inquiry,  and  recommended  the  collection  and  publication  (rf  all  tiie  facts  con- 
nected with  dvO  and  eriminal  statistics  for  all  countries  in  such  a  methodical 
aoii  comparative  manner  as  to  enable  the  legislator  to  study  with  greater  profit 
tiie  laws  and  institutionB  of  which  they  are  in  some  sort  the  results  and  ex- 
ponents. The  president  observed,  that  owing  to  the  absence  of  authentic  col- 
lections of  facts,  legidation  remained  open  to  the  reproach  of  being  empiric  in 
its  character,  and  that  it  could  scarcely  be  ranked  among  the  sciences  until  it 
sboold  have  adopted,  Uke  them,  the  inductive  method  of  investigation. 

Mr  Hill  Williams,  one  of  the  secretaries  of  the  section,  read  hu  note  upon  the 
second  subject  confided  to  this  section — viz.,  the  statistics  of  real  prop^ty  and 
its  burdens.  He  ex^^ned,  that  at  former  meetinss  the  Congress  had  ex- 
pressed itself  strongly  in  favour  of  the  registration  of  landed  property,  and  of 
the  mtematic  collection  of  facts  connect«i  with  it,  and  regretteii  that,  from 
the  absence  of  a  general  national  map  and  book  of  reference,  England  was  not 
in  a  position  to  contribute  the  materials  necessary  for  a  general  scheme  of 
statistical  inquiries  applicable  to  this  question,  as  specially  recommended  by  the 
Vienna  Con^^as.  He  stated  the  objects  of  registration  to  be  to  increase  the 
security  of  titles  and  the  value  of  real  property,  by  facilitating  its  transfer  and 
esoooraging  its  improvement,  and  proposed  the  following  gex^ral  propositions 
aa  worthy  Sf  support,  viz. : — 

1.  That  the  establishment  of  a  general  land  register  in  every  State  is  highly 
expedient. 

2.  That  it  should  be  based  upon  a  general  survey  and  map,  accompanied  by 
a  book  of  reference,  giving  for  each  piurcel  or  close  of  land  tne  names  of  owner 
and  occupier,  the  state  of  cultivation,  and  contents. 

3.  That  the  map  and  refierence  should  be  revised  periodically,  so  as  to  repre- 
"^nt,  as  nearly  as  possible,  the  actual'  state  of  the  land  itself. 

The  several  sections  of  the  Congress  met  on  Tuesday  morning,  in  the  rooms 
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prepared  for  them  at  Somerset  House  and  King^s  CoU^e.  In  acoordanoe  wiik 
the  course  pursued  at  previous  meetings  of  the  Congress,  the  first  baaofis  of 
the  sections  was  the  election  of  their  officers.  His  &yal  Highness  the  Priiice 
Consort,  accompanied  by  the  Right  Honourable  T.  Milner  Gibson,  and  atteoded 
by  the  Earl  Spencer  and  Colonel  Fonsonby,  and  the  secretaries  of  the  QoDff&L 
visited  and  spent  some  time  in  each  of  the  sections. 

First  Section — Judicial  Statistics. — Dr  Asher  proposed  Lord  Brou^^iam  as 
President  of  the  section,  which  was  received  with  aodamation,  and  onanimouaiy 
adopted. 

Colonel  Dawson  proposed  Dr  Asher  as  Foreign  Vice-President,  who  wu 
unanimously  elected. 

Mr  Lumley  then  proposed  the  Right  Hon.  William  Ni4>ier  and  Sir  W.  Pagt 
Wood  as  Vioe-Presiaente,  who  were  unanimously  elected. 

On  the  motion  of  Mr  Commissioner  Hill,  Mr  Samuel  Redgrave,  Mr  Leoiit 
Levi,  and  Mr  Hill  Williams,  were  elected  English  Secretaries,  and  M.  de  Koq- 
lomzine,  Foreign  Secretary  of  the  section. 

Lord  Brougham  and  Dr  Asher  undertook  the  office  of  Reporters  to  the  Con- 


After  a  short  but  highly  interesting  address  by  Lord  Brougham,  Mr  Levi 
made  a  statement  of  the  proceedings  of  the  previous  Congresses  in  the  matter 
of  judicial  statistics ;  and  Dr  Asher  made  some  observations  on  the  difficulties 
experienced  as  to  the  nomenclature  of  crimes,  for  international  comparison.  Mr 
Levi  then  submitted  to  the  meeting  the  resolutions  which  were  embodied  in  the 
programme ;  and  after  a  discussion,  full  of  interest,  in  which  the  foreign  dele- 
gates took  an  important  part,  the  resolutions  were  adopted  in  the  foUowiBg 
form ; — 

1.  That  the  systematic  collection  and  publication  of  facts  relating  to  the  ope- 
ration of  the  law  and  the  administration  of  justice,  bv  a  complete  system  of 
judicial  statistics,  would  afford  most  valuable  materials  whereby  to  institute 
wise  and  permanent  legal  reforms,  and  would  furnish  information  of  great  im- 
portance illustrative  of  the  social  and  moral  wants  of  the  people. 

2.  That  judicial  statistics  should  rehite  to  the  organization  and  procedure  of 
all  courts  of  justice  and  other  legal  tribunals,  whether  civil,  commenual,  ecclesi- 
astical, military,  naval,  criminal,  or  of  whatever  nature,  and  also  to  inquest^ 
police,  crimes  and  criminals,  punishments,  prisons  and  refonnatories,  and  the 
results  of  legal  proceedings. 

3.  That  uie  statistics  relating  to  the  organization  of  courts  of  justice,  as  wdl 
general  as  local,  should  exhibit  the  number  of  the  courts,  with  their  geographi- 
cal area,  the  nature  and  extent  of  their  iurisdiction,  the  number,  the  requisite 
qualification,  mode  of  appointment,  and  the  tenure  of  office  of  the  judges, 
jurors,  if  any,  and  the  officers  of  the  court ;  the  mode  and  extent  of  their  re- 
muneration, including  the  retiring  allowances,  if  any,  the  fees  levied,  the  costs 
allowed,  number  of  days  and  hours  such  courts,  judges,  jurors,  and  offioen  sat 
or  were  employed,  with  such  other  information  relating  to  population,  taxation, 
ti-ading,  shippmg,  etc.,  as  may  best  show  the  relation  of  the  means  afforded  for 
the  due  administration  of  justice  to  the  character  of  different  districts  and  the 
wants  of  the  people. 

4.  That  the  statistics  of  juries  should  show  the  number  and  description  of 
jurors  in  the  book,  the  number  called  during  the  year  for  one  or  more  times, 
the  number  of  days  and  hours  the  jurors  were  employed ;  the  number  of  trials 
by  junr  in  civil  and  criminal  cases,  distinguishing  special  juries,  the  remunen- 
tion  of  juries,  the  number  of  jurors  who  compose  the  jury,  the  cases  where  trial 
by  jury  is  obligatory,  the  cases  where  it  is  optional,  and  the  cases  where,  heing 
optional,  the  parties  prefer  being  tried  by  the  judge ;  the  number  of  trials  by 
jury  in  which  the  juries  were  unanimous  or  have  given  their  verdicts  by  a  mere 
majority,  or  by  some  larger  proportion ;  the  number  of  juries  discharged,  and 
on  what  grounds ;  the  number  of  verdicts  set  aside,  and  on  what  grounds. 

The  section  adjourned  at  ten  o'clock.     ' 

Wednesday — Section  L  was  presided  over  by  Lord  Brougham,  when  a  paper 
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was  read  bj  Mr  Leone  Levi,  on  "  Civil  and  Griminal  Statiatics,"  and  a  discus- 
«c«  enaned,  in  which  Mr  Pitt  Taylor,  Mr  T.  Chambers,  Q.C.,  and  other 
eminent  members  of  the  legal  profession,  took  pcurt. 


SOCIETY  FOR  PROMOTING  THE  AMENDMENT  OF  THE  LAW. 

PROPOSED  LAW  UNIVEBSITY. 

At  one  of  the  nsnal  fortnightly  meetings  of  this  Society,  lately  held  at  the 
Rooms,  Waterloo  Place,  in  the  areence  of  Lord  Brougham,  the  chair  was  occupied 

SMx  Herbert  Broome,  Lecturer  on  Common  Law  to  the  Inns  of  Court, 
ere  was  a  very  full  attendance  of  members. 

Mr  J.  N.  Higgins  read  the  following  paper  in  reference  to  a  new  scheme  for 
a  Law  University.  There  may  appear  to  be  at  first  sight  a  contradiction  in  the 
terms  which  imply  that  a  university  may  be  restricted  to  one  special  branch  of 
science,  excluding  the  study  of  all  others.  The  old  notion  of  a  university,  and 
the  Btarict  one,  no  doubt,  is,  that  its  objects  and  concern  extend  so  as  to  em- 
brace the  whole  donudn  of  human  knowledge ;  that  it  includes  all  science  and 
all  hterature.  Accordingly,  we  find  that  in  our  great  national  universities  there 
are  professorships  not  only  of  languages,  mathematics,  theology,  and  philosophy 
—natural,  mental,  mora],  and  sooal — ^in  all  their  principal  branches ;  but  also 
ol  jurisprudence,  and  of  helUs  lettres.  So  great,  however,  has  been  the  advance 
&ad  increase  in  the  extent  and  variety  of  learning  since  Lord  Bacon  mapped 
out  its  domain,  and  enunciated  the  principles  to  be  adopted  in  its  acquirement, 
tliat  there  is  now  hardly  any  great  department  of  it,  except  that  with  which  we 
are  immediately  concerned,  which  has  not  more  or  less  asserted  its  independent 
claims,  and  individual  importance,  by  the  establishment  of  some  corporate  body 
espedaily  devoted  to  its  study  and  cmture.  Thus  we  have  incorporated  colleges 
<)r  societies  of  physicians,  surgeons,  preceptors,  engineers,  chemists,  actuaries, 
artists,  and  so  on, — ^none  of  them  being  devoted  to  the  mere  cultivation  of  an  art 
or  business  as  distinguished  from  its  cognate  science,  but  dealing  with  science 
itself,  and  also  with  its  application  to  the  arte  and  business  of  life. 

It  is  ootainly  strange  that,  in  this  respect,  the  course  of  English  jurispru- 
dence, as  to  the  manner  of,  and  opportumty  for  its  cultivation  in  this  country, 
should  have  been  for  some  centuries,  until  recently,  entirely  retrogressive. 

In  one  of  those  quaint  addresses  to  the  reader,  which  are  to  1^  found  pre- 
fixed to  Coke's  Reports,  that  great  lawyer,  after  minutely  describing  the  func- 
tions of  the  Inns  of  Chancery  and  the  Inn  of  Court,  such  as  they  discharged  in 
[x)rd  Cokeys  time,  goes  on  to  say,  ^*  All  these  are  not  far  distant  from  one 
another,  and  altogether  do  make  the  most  famous  imiversity  for  profession  of 
)av  only,  or  of  any  one  human  science,  that  is  in  the  world,  and  advanceth 
itself  above  all  others,  quantum  inter  vibuma  cupressus.  In  which  houses  of 
Court  and  Chancery  the  readings  and  other  exercises  of  the  law,  therein  con- 
tinually used,  are  most  excellent  and  behoofful  for  attaining  to  the  knowledge  of 
tlieee  laws "  (3  Coke,  xix.).  Lord  Coke,  in  the  essay  from  which  I  have  just 
quoted,  very  fully  describes  the  course  and  manner  of  study  pursued  by  persons 
inteuded  for  the  bar  in  his  time,  as  well  as  what  was  required  of  utter- barristers. 
A  student  was  first  moot-man,  who  argued  readers'  cases  in  an  inn  of  Chancery. 
Mter  eight  years'  studv  as  a  moot  man  he  might  become  an  utter-barrister,  and 
have  the  chance  himself  of  then  being  chosen  as  a  reader  in  some  inn  of  Chancery. 
<)at  of  the  utter-barristers  of  twelve  years'  standing  were  chosen  benchers  or 
ancieDts,  from  whom  were  selected  what  were  called  the  single  and  double 
i^eis.  In  some  respects,  therefore — so  far  at  least  as  regards  organization 
for  the  purposes  of  teebching  and  a  progressive  course  of  study — Lord  Coke  was 
justified  in  spanking  of  the  Inns  of  Court  and  Inns  of  Chancery  in  his  day  as  a 
'^  most  famous  universiiy,^'  although  it  was  for  the  study  of  the  law  only. 

I  am  not  now,  however,  about  to  enter  upon  a  branch  of  our  subject  which 
W  already — and  particularly  within  the  last  twelve  or  fifteen  years — been 
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handled  very  largely.  I  therefore  do  not  propose  to  occupy  your  time  by  toy 
attempt  at  tracing  the  higtory  or  the  reasons  of  the  decline  of  legal  educadon  in 
this  country.  I  remember  to  have  read,  I  think  in  Lord  GampbeU's  ^^  life  Jt 
Lord  Somers,^^  that  the  noble  biographer  fixes  that  period  as  the  oommenoemect 
of  the  system  of  private  pupilage  in  barrister^s  chambeiB ;  and  points  with  regret 
to  that  fact,  as  the  cause  ca  the  anomalous  position  of  our  Inns  of  Court  and 
Chancery  in  more  recent  times.  Everybody  knows,  however,  that  of  late  y^^as 
considerable  attention  has  been  directed  to  the  subject  now  under  consideratioiL 
I  believe  that  one  of  the  first  symptoms  of  a  desire  on  the  part  of  the  Inns  d 
Court  to  revive  their  proper  functions,  was  an  attempt  by  tne  Middle  Temple. 
some  fifteen  or  twenty  years  ago,  to  appoint  a  lector  to  the  ancient  society  U 
Clifford's  Inn,  which  was  said  to  have  been  in  old  times  affiliated  to  the  Middk 
Temple.  The  Princi^  and  Rules  of  the  former  antique  body,  however,  with- 
out seriously  attempting  to  dispute  the  rieht  of  the  Middle  Temple  to  make  the 
appointment,  adopted  an  effectual,  though  most  hospitable  mode  of  stopping  bis 
mouth,  by  invariably  naming  the  dinner  hour  as  the  time  for  the  learned  pre- 
lection to  come  off ;  and  I  believe  upon  every  occasion  on  record,  the  learoeii 
lector  and  his  venerable  audience  a^^ed  unanimously  that  they  might  spend 
their  hour  in  discussing  something  more  palatable  than  law. 

About  the  year  1845,  the  subject  of  legal  education  was  seriously  taken  in 
hand  by  the  Inns  of  Court ;  and  in  the  year  following,  a  scheme  of  lectorial  in- 
struction and  of  voluntary  examinations  was  set  on  foot.  Professors  were  aj>- 
pointed,  and  the  experiment  was  commenced.  Mr  Spence  lectured  to  a  hr^ 
class  at  Lincoln's  Inn  on  Equity.  Mr  Bower,  at  the  Middle  Temple,  disooumil 
on  Civil  Law  and  General  tfurisprudence.  At  Gray's  Inn,  Mr  Lewis's  lectnre? 
on  the  law  of  real  property,  attracted  a  crowd  of  students  and  junior  barristers, 
and  there  were  penocucal  moots  and  honour  examinations,  which  were  entirelj 
successful,  and  aid  much  to  prepare  the  way  for  what  has  since  been  accom- 
pliahed.  We  know  that  there  is  now  a  council  of-  l^gal  education  of  all  the 
Inns  of  Court,  and  that  no  student  is  eligible  to  be  caBed  to  the  bar  who  hsa 
not  either  attended  one  whole  year  the  lectures  of  two  of  the  readers,  or  satis- 
factorily passed  a  public  examination.  The  examination  lasts  for  part  of  three 
days,  ana  is  both  oral  and  by  printed  questions.  Studentships  have  also  been 
founded ;  and  there  are  certificates  of  honour,  the  holders  of  which  take  rank  Ip 
seniority  over  all  other  students  called  on  the  same  day.  Five  readers  (all  <>/ 
them  accomplished  lawyers)  have  been  appointed — one  on  constitutional  bw 
and  legal  history,  one  on  equity,  one  on  the  law  of  realproperty,  one  on  juris- 
prudence and  the  civil  law,  and  one  on  common  law.  The  method  of  edncatiuD 
combines  public  lectures  with  instruction  by  the  lecturers  in  private  chsses ; 
and  I  believe  that  the  income  of  each  lecturer  depends,  to  some  extent,  upon  the 
degree  of  his  success. 

If  I  am  not  mistaken,  the  lecturers  are  also  the  public  examiners.  I  do  not  stop 
now  to  make  any  remark  upon  the  peculiar  features  of  this  scheme.  I  am  merely 
stating  facts,  and  endeavouring  to  discover,  as  a  matter  of  fact,  what  is  th-^ 
present  condition  of  legal  education  in  this  country.  It  was  generally  rumoun'd 
a  year  ago,  that  there  was  a  great  difference  of  opinion  among  those  who  con- 
stitute uie  governing  bodies  of  the  Inns  of  Court,  as  to  the  subject  of  a  com- 
pulsory examination  previous  to  admission  to  the  bar.  The  names  of  dis- 
tinguished lawyers  were  freely  mentioned  as  advocates  of  the  status  quo;  and 
persons  of  no  lees  eminence  in  the  profession  were  named  as  the  favourers  of  the 
test  of  a  compulsorv  examination.  It  is  said  that,  owing  to  a  very  small  ma- 
jority, things  remam  as  they  are.  It  is  worthy  of  note,  however,  as  I  have 
already  mentioned,  that,  according  to  the  regulations  now  in  force,  no  one 
(except  he  passes  a  public  examination)  can  be  called  to  the  bar  unless  he  shall 
have  attended  one  whole  year,  at  the  least,  the  lectures  of  two  of  the  readers. 

Before  1835,  any  person  by  mere  service  under  articles,  and  withoat  an 
examination,  might  become  an  attorney.  The  body  of  solicitors  established  th<^ 
Incorporated  Law  Society,  and  instituted  an  examination  which  must  be  passed 
by  every  student  previous  to  admission  on  the  roll  of  attorneys.     Since  then. 
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ik^  have  also  established  lectorefihips  in  common  law,  equity,  and  convey- 
ancing ;  and  since  the  year  1835,  owing  to  the  untiring  exertions  of  the  Council 
of  the  lucorporated  Law  Society,  the  raucational  requirements  of  persons  who 
&re  desirous  of  becoming  attorneys  have  been  greatly  raised.  A  BiU,  moreover, 
IB  now  before  Parliament,  proyiding,  amongst  other  things,  for  the  establish- 
ment of  a  preliminary  examination  for  such  students. 

In  addition  to  the  opportunities  afforded  by  the  Inns  of  Court  and  the  Incor- 
porated Law  Society  for  legal  education,  there  are  others  which  it  would  be  un- 
fair to  oyerlook ;  Cambridge  has  its  Begins  Professor  of  the  Civil  Law  and 
tloirmnff  Professor  of  Law. 

In  Onoid  there  are  the  Yinerian  Professor  of  Common  Law,  the  Chichele  Pro- 
f^Bor  of  International  Law,  and  the  Regius  Professor  of  Civil  Law. 

The  University  of  London  has  its  examination  in  law  and  the  principles  of 
kgifiladon ;  and  there  is  also  the  Gresham  Law  Lectureship. 

From  what  has  been  already  stated  it  will  be  seen  that  something  has  been 
done  within  the  last  few  years,  and  that  there  are  now  at  work  numerous  edu- 
cational agencies  touching  the  science  of  jurisprudence  and  the  legal  profession. 
I  desire  not  to  depreciate  them ;  but,  on  the  contrary,  to  give  to  u\  of  them  the 
bnonr  they  deserve.  But  the  facts  which  I  have  stated  are  sufficient  to  raise 
sereral  auestions  of  an  important  character  in  reference  to  the  particular  topic 
now  onoer  consideration : — 

Ist,  Is  there  any  reason  why  all  these  valuable  agencies  should  remain  dis- 
connected without  any  general  plan  or  harmonious  action  ? 

2dly,  Is  the  sum  total  of  what  is,  or  can  be,  accomplished  by  them  all,  suffi- 
dent  for  the  requirements  of  the  country,  or  even  of  the  l^al  profession  ? 

I  diall  consider  the  second  question  first.  What,  then,  are  the  requirements 
of  the  country  and  of  the  profession  in  respect  of  l^al  education  ?  Upon  a 
casual  ghuice,  they  might  appear  to  be  limited,  first,  to  the  supply  of  a  learned 
jndida^ ;  seconcUy,  of  a  learned  and  weU-trained  body  of  advocates ;  and 
Thirdly,  of  a  respectable  and  educated  bodv  of  persons  for  the  discharge  of  the 
more  detailed  and  minute  duties  connected  with  the  administration  of  the  law. 
If  this  aasomption  were  correct,  I  should  hardly  have  felt  justified  in  addressing 
the  Society  upon  the  present  subject ;  but  the  assumption  in  fact  is  very  incor- 
rect Although  the  legal  profession — using  the  term  in  its  narrowest  sense — 
ni;ij  be  said  to  include  only  the  three  classes  of  persons  which  I  have  enumer- 
ated, yet  it  would  be  a  mistake  to  assume  that,  putting  these  claases  of  persons 
aside,  tlie  country  has  no  furth^  necessity  of  the  services  of  a  considerable 
number  of  persons  who  have  had  the  advantage  of  a  ^tematic  lecal  education. 
I  would  allude  first  and  foremost  to  the  great  body  of  our  unpaid  magistracy. 
England,  I  bdieve,  is  the  only  country  in  Europe  in  which  the  law  is  to  any 
considerable  extent  administered  by  persons  who  never  received  any  education 
in  the  law.  I  am  far  from  denying  that  the  rude  equity  generally  administered 
by  country  justices  is  not  generally  fair  enough  in  its  results.  Perhaps,  that  it 
IB  Bo,  we  are  more  indebted  to  a  free  and  watchful  press,  and  to  the  very  general 
filing  of  respect  for  law  on  the  one  hand,  and  for  private  rights  on  the  other, 
which  esist  in  this  country,  than  to  the  fact  that  the  magistrates  are  almost 
tuiiTersaUy  ignorant  of  the  law  which  they  are  called  upon  to  administer.  A 
recent  elaborate  and  valuable  work  (*^  Summary  of  the  Duties  of  a  Justice  of 
the  Peace  out  of  Sessions."  By  Thos.  J.  Arnold,  Esq.,  one  of  the  Metropolitan 
Magistrates),  devoted  to  the  duties  of  a  justice  of  the  peace  out  of  sessions, 
I  have  no  doubt  has  already  had  the  effect  of  raising  an  alarm  in  the  breasts  of 
many  of  those  worthy  gentlemen,  as  it  ought  amongst  the  entire  community. 
The  vast  number  of  thmgs  of  a  disagreeable  and  dangerous  character  which  a 
ioKtice  of  the  peace  out  ^  sessions  has  a  right  to  attempt,  is  truly  startling, 
ihe  Acts  of  Parliament  intended  specially  to  relate  to  ms  jurisdiction,  or  to 
guide  or  interfere  with  it,  are  weU  nigh  greater  than  any  man  could  number ; 
while  the  law  of  evidence,  to  which  he  is  supposed  to  pay  res^t,  is  the  same 
as  that  which  sometimes  taxes  the  ingenuity  of  the  subtlest  minds  and  of  the 
naoet  learned  lawyers. 
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FORRKSTEK  Ct  oL  V.  ThK  PrOVOOT,  MAGISTRATES,   AND  ToWN  CoHfrn 

OF  Edinburgh. — June  26. 

Reid  a  al.  V.  The  Magistrates  and  Town  Council  op  Edinbubgh. 

Mortification — OhUgaiion. 

The  first  of  the  two  actions  was  one  at  the  instance  of  certain  memUr^ 
of  the  Town  Council  against  others  of  that  hodj,  conclading  to  have  it 
found  and  declared  that  the  sum  of  L.1 7,671,  9s.  6d.,  received  by  th« 
defenders  from  the  North  British  Railway  Company,  under  the  Act 
9  and  10  Vict.,  c  74,  with  interest,  is  held  by  the  defenders  for  the  erectioo 
of  a  new  church  within  the  parish  of  Trinity  College,  or  as  near  thereto  u 
conveniently  may  be,  with  equal  convenience  of  access  and  accommodation 
as  the  old  church,  and  of  the  same  style  and  model ;  and  that  the  defeoden 
should  be  held  bound  to  fulfil  the  purposes  of  the  trust,  and  erect  a  new 
church  in  accordance  with  these  directions ;  and  that  the  defenders  ougLt 
to  be  interdicted  from  employing  the  funds  in  any  other  way.     This  con- 
tention was  rested  by  the  pursuers  on  the  Act  9  and  10  7ict^  c  74,  and 
the  circumstances  in  which  that  Act  was  passed.     It  appeared  that  the 
Trinity  College  Church  was  pert  of  the  subjects  which  were  held  by  the 
Magistrates  for  a  great  length  of  time,  under  a  charter  of  1587,  which 
gave  them  right  to  this  church,  and  other  subjects,  in  its  neighbourhood 
The  building  was  used  as  a  church,  so  far  as  it  was  used  at  idl,  from  that 
time.     In  1846,  the  Act  referred  to  was  passed.    The  North  Briti&h 
Railway  Company  desired  to  obtain  possession  of  the  subjects  which 
were  in  this  locality.     The  Legislature  provided  that  it  should  not  bo 
lawful  for  the  Railway  Company  to  make  any  alterations,  etc^  until 
*'  they  shall  have  agreed  with*'  the  defenders  *<  on  a  plan  for  the  remoTal 
and  rebuilding,  at  the  expense  of  the  company,  on  another  site,  either 
within  the  said  parish  of  Trinity  College,  or  as  near  thereto  as  conve* 
niently  may  be,  of  a  new  church,  with  equal  convenience  of  access  and 
accommodation  to  that  already  existing  in  the  said  parish ;  and  that,  in 
such  agreement,  provision  shall  be  made  for  the  adoption  of  the  same  j 
style  and  model  with  the  existing  church,"  submitting  any  difference  of 
opinion  as  to  the  plan  or  the  site  to  the  arbitration  of  the  Sheriff  and  i 
declaring  that  '*  it  shall  be  competent  to  the  Railway  Company  to  offer, 
and  the  said  Magistrates  and  Town  Council  are  hereby  authorized  to 
accept  of,  a  sum  of  money  as  compensation  for  the  said  church,  and  in 
lieu  of  the  foregoing  obligation."    The  Lord  Ordinary  decided  that  the 
Magistrates  were  bound  to  apply  the  whole  fund  in  building  a  chnrch  of 
the  same  style  and  model  as  the  original  church.    The  Lord  President, 
with  whom  Lords  Curriehill  and  Deas  concurred,  thought  that  the  action 
was  not  80  laid  as  to  enable  the  Court  to  decide  what  should  be  done 
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with  anj  surplus  that  might  remain  after  hoilding  a  church  in  terms  of 
the  Act  of  Parliament.  He  was  not  prepared,  however,  to  affirm  that 
BDj  length  of  usage  could  sanction  a  diversion  of  charitable  funds  from 
the  purposes  contemplated  by  the  donor.  Lord  Ivory  differed  from  the 
new  adopted  by  the  Lord  President.  The  action  at  the  instance  of  the 
bene£ciaries  for  declaration  of  the  trust  was  by  far  the  most  important  of 
the  actions  before  the  Court.  The  grant  of  the  church  in  favour  of  the 
hospital  was  a  grant  of  the  mere  buildings,  which  were  to  be  used  for 
Mcnlar  purposes.  The  Catholic  clergy  had  been  ousted,  and  there  was  no 
{ffDvision  for  the  substitution  of  Protestant  clergy.  The  grant,  therefore, 
was  not  for  any  ecclesiastical  purpose.  It  was  true  the  fabric  of  the  former 
cbarch  remained,  but  it  was  intended  for  the  purposes  of  the  hospital,  and 
had  never  been  legally  diverted  thereli*om.  The  first  dealing  with  the 
church  after  the  grant  was  in  15879  when  the  city  was  divided  into  four 
parishes,  of  which  Trinity  College  was  made  one.  But  the  city  had  no 
right  to  the  church  except  under  the  trust  title,  and  no  length  of  contrary 
Qse  conld  change  that  title.  So  matters  continued  till  the  Railway  Act 
vas  passed,  conferring  on  the  Railway  Company  compulsory  powers  of 
porchase.  That  Act  did  not,  and  could  not,  affect  the  right  of  the  city 
in  the  Trinity  College  Church.  The  Town  Council  were  bound  to  apply 
the  price  obtained  for  the  church  to  the  uses  which  were  most  beneficial 
to  the  charity,  whether  by  increasing  the  number  of  the  pensioners,  or 
iiKseasing  the  payments  made  to  them.  If  the  church  were  necessary  to 
the  hospital,  then  the  Town  Council  were  bound  to  erect  a  church  large 
enough  for  that.  pui*pose,  but  the  surplus  ought  to  go  into  the  general 
finds  of  the  charity 

HBRrroRs  of  Brechin  v.  Presbytery  of  Do. — June  27. 
Mandate  of  Counsel — Glebe. 

In  the  year  1716  a  glebe  was  designed  to  the  second  minister  of 
Brechin.  In  the  year  1856  the  first  minister  was  found  entitled  to  a 
glebe,  and  the  leading  object  of  the  present  action  is  to  reduce  the  de- 
Agnation  of  1716,  and  to  have  the  lands  then  designed,  or  the  lands 
eicambed  for  them,  substituted  for  those  designed  in  1856.  The  case 
came  before  the  First  Division  on  a  reclaiming  note,  and  was  argued  at 
great  length,  both  orally  and  in  writing.  At  the  advising  of  the  case  it 
appeared  there  was  some  difficulty  about  the  facts,  and  the  defenders' 
counsel  stated  that  they  had  no  authority  to  renounce  probation.  The 
^rd  President  said  that  the  renouncing  or  not  renouncing  probation 
'fas  a  matter  wholly  within  the  control  of  counsel,  just  as  the  calling  or 
Dot  calling  further  witnesses  at  a  jury  trial.  The  counsel's  gown  was  his 
mandate  for  dealing  with  the  matter,  and  the  Court  could  recognise  no 
interference  with  his  prerogative  in  so  acting.  The  case  was  delayed  to 
allows  minute  to  be  given  in  upon  the  facts.  Judgment  was  afterwards 
?yen  for  the  defenders  on  the  merits,  the  Court  being  unanimously  of 
opinion  that  no  case  had  been  made  out  for  disturbing  the  former  desig- 
nation. 

M'Gregor  t;.  McGregor. — June  27. 
Bill  of  Exchange — Sexennial  Prescription. 

This  was  a  question  as  to  the  sexennial  prescription.     The  original 

VOL.  IV.— j(o.  XLIV.  AUGUST  1860.  I   I    I 


430  DIGEST  OF  DECISIONS  IN 

debtor  in  the  bills,  was  the  late  Robert  McGregor,  who  died  in  1863. 
The  bills  were  three  in  number,  granted  in  1849,  and  the  six  years  bad 
run  on  all  of  them  by  November  1856.    The  original  debtor  died  befon 
the  six  years  had  run,  and  was  succeeded  by  his  sister  Helen.     She  did 
not  appear  to  have  acted  actayeiy  as  executrix,  but  gave  authority  to  Mr 
Fleming,  banker,  Grantown,  ''  to  act  for  me,  and  on  my  behalf,  in  all 
matters  connected  with  the  affairs  of  the  deceased."    Tliat  authority  ifu 
granted  24th  May  1853,  a  few  days  after  the  death  of  the  origiDai 
debtor.     Under  that  authority  Fleming  acted,  got  in  claims  of  the  de- 
ceased, and  made  payments  to  creditors,  and,  among  others,  got  in  dainu 
from  the  pursuer  on  these  bills,  and  made  payments  on  them.     On  6th 
April  1857,  after  the  six  years  had  run,  Fleming  wrote  the  following 
letter  to  the  pursuer^s  agent : — ^'  On  looking  into  Mr  M^rregor's  claim 
upon  the  late  Delavorar's  estate,  I  find  that  he  has  been  paid  up  tbe 
whole  claim,  except  L.93.    L.50  of  that  balance  has  since  been  paid  by 
another  obligant,  and  arrestments  having  been  used  in  MOr^or's  hands, 
I  must  decline  giving  up  the  documents  and  vouchers  lodged.    The 
arrestments  were  afterwards  withdrawn.     In  June  1857  Fleming  wrote 
to  the  pursuer's  agent  that  nothing  was  due  his  client,  who,  on  the  con- 
trary, had  been  prepaid.     In  February  1858  the  present  action  was 
raised,  being  laid  both  on  the  debt  and  on  the  prescribed  bills*     It  wa^ 
met  by  the  plea  of  prescription,  which  was  apjdicable  to  this  extent,  tbu 
six  years  had  run  on  the  biUs,  and  that  the  pursuer  must  establish  the 
debts  by  the  writ  or  oath  of  the  debtor.    The  Lord  Ordinary  found  that 
the  pursuer  had  produced  sufficient  written  evidence  to  elude  the  pre- 
scription ;  but  the  Court  altered,  holding  that  the  acknowledgment  of 
Mr  Fleming  was  equivalent  to  that  of  the  executrix. 

Lent  v.  Lent. — June  29. 

Entail — Directian  to  Trustees, 

By  the  last  wiU  and  testament  of  the  late  Dr  Robert  Leny,  he  declared 
as  to  the  residue  of  his  estate :  **  I  bequeath  to  my  nephew,  Lieutenant 
James  Macalpine  (now  Mr  M'A.  Leny  of  Dalswinton),  and  to  his  hei» 
for  ever,  the  whole  of  my  property,  whether  real  or  personal."  But  the 
bequest  was  made  under  the  condition  that  the  proceeds  should  be  em- 
ployed by  his  trustees  in  the  purchase  of  a  landed  estate  in  Scotland ; 
and  he  stated  his  desire  to  be,  ^'  that  the  said  estate,  when  purchased, 
shall  be  made  over  by  a  deed  of  entail,  according  to  the  formalities 
necessary  in  such  cases  in  Scotland,  to  be  enjoyed  by  my  said  nephew. 
Lieutenant  James  M'Alpine,  and  his  lawful  heirs  for  ever,  in  regular 
succession."  The  trustees  followed  out  these  instructions  by  executing 
a  deed  of  entail,  '*  to  and  in  favour  of  the  said  James  M'Alpine  Lenj, 
whom  &iling,  to  his  lawful  heirs  whomsoever,  in  regular  succession, 
declaring  that  so  often  as  the  succession  of  the  said  lands  and  estate  shall 
open  to  and  devolve  upon  females,  the  eldest  heir  female,  and  the  heirs 
female  of  her  body,  shall  exclude  heirs  portioners,"  etc.  The  questions 
raised  by  Mr  M'A.  Leny  are,  whether  this  was  a  deed  of  entail  in  terms 
of  Dr  Leny's  sentiment ;  and  whether  he  is  not  entitled  to  hold  the  lands 
in  fee-simple,  as  not  being  effectually  entailed.  In  conformity  with  tbe 
opinions  of  the  whole  Court,  their  Lordships  decided  that  it  was  incom- 
petent for  the  trustees  to  insert  in  the  entail  an  exclusion  of  heirs  por- 
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tionen,  such  an  ezdosioD  not  being  directed  by  the  tnist-deed.  Farther, 
they  held  that  a  conveyance  to  the  entailer  and  his  heirs  whatsoever  has 
00  legal  import  or  effect  at  all,  and  leaves  him  domnua  of  his  estate  as  he 
was  beibre ;  that  a  conveyance  to  another,  and  his  heirs  whatsoever,  is 
oP  no  other  import  or  effect  than  a  conveyance  to  the  disponee  himself; 
that  sacfa  a  conveyance  is  not,  in  the  sense  of  law,  a  destination,  or  a 
snbstitaiion  of  heirs,  or  a  tailzie ;  and,  therefore,  that  it  cannot  be  effected 
with  irritant  and  resolutive  clauses  under  the  authority  of  the  Act  1685. 

Wilson  v.  Babtholomew. — July  7. 
Process — Suspenwm  and  Interdict. 
This  was  an  appeal  from  an  interim  Interlocutor  by  the  Sheriff  of 
Lanarkshire,  in  a  mining  case,  which  was  alleged  to  have  inverted  the 
state  of  poesesBion  of  the  subjects.  The  complainer,  having  refused  to 
implement  the  order,  was  charged  thereon  and  threatened  with  imprison- 
ment. He  Inmight  a  suspension  of  this  charge,  which  was  refused  as 
ineompetent,  in  respect  of  16  and  17  Viet,  cap.  80,  which  prohibits 
review  of  interdict  decrees  by  suspension  or  reduction.  He  then  brought 
a  suspension  and  interdict  to  prevent  the  charge  being  put  in  execution. 
The  competency  of  this  process  also  was  objected  to ;  but  the  majority 
of  the  Court  held  that  this  was  not  rendered  incompetent  under  the 
statute,  as  it  did  not  directhf  bring  the  interlocutor  under  review,  what- 
ever its  ultimate  e^ct  might  be,-^Lord  Ivory  remarking,  that  although 
an  interim  decree  could  not  be  brought  under  review  at  the  time,  that 
still  all  interlocutors  in  a  cause  could  be  reviewed  at  the  end  of  it,  which, 
under  an  interim  decree  of  this  kind,  which  proposed  instantly  to  invert 
tbe  state  of  possession,  might  be  quite  useless,  because  the  evil  com- 
plained of  would  be  done.  Lord  Deas  would  have  been  happy  to  concur 
if  he  ooakl,  but  he  did  not  think  they  could  call  in  question  the  wisdom 
of  the  L^slature,  or  consider  wheUier  this  Act  was  right  or  wrong  in 
excluding  review ;  but  if  the  interdict  now  sought  did  not  bring  this 
interim  decree  under  review,  it  was  difficult  to  see  anything  else  it  could 
do  or  was  intended  to  do.  The  Court  remitted  to  the  Lord  Ordinary  to 
pass  the  note  and  proceed. 

Small  v.  Welch. — July  9. 
Poor  Law — Removal, 
Thb  case  came  before  the  Court  in  the  shape  of  a  claim  for  aliment 
against  the  Inspector  of  Cupar,  by  a  person  who  was  a  fit  object  for 
relief,  presently  residing  in  that  parish.  The  Inspector  replied,  he  had 
ofiered  to  remove  her  to  Croy,  which  parish  had  admitted  its  liability  for 
her  support.  The  pauper  says  she  is  not  bound  to  remove,  but  she  does 
not  object  to  being  removed, — that  is,  against  her  will.  The  70th  section 
of  the  Poor-law  Act  provides,  that  wherever  a  pauper  is  residing  he  is 
entitled  to  relief  from  the  parish  of  his  residence  till  the  parish  really 
liable  for  his  support  is  ascertained,  so  that  no  one  shall  starve.  The 
pauper,  it  is  further  provided,  shall  give  all  facilities  for  ascertaining  the 
parish  of  his  settlement.  The  Lord  President  thought  the  parish  of 
settlement  had  been  ascertained.  It  was  not  enough  for  the  pauper  to 
Say,  "  It  has  not  been  ascertained  to  my  satisfaction."  Were  that  suffi- 
cient, an  unreasonable  pauper,  and  there  were  such,  might  never  be 
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satisiied.  It  was  not  necessary  that  a  proof  should  be  led  if  the  parish 
admitted  its  own  liability.  The  question  truly  was,  whether,  if  a  pauper 
liable  to  1)e  removed  refused  to  remove,  she  was  entitled  to  claim  rdirf 
from  the  parish  of  her  residence?  The  Court  thought  she  was  not  & , 
must  be  distinctly  understood,  however,  that  it  would  not  do  for  a ; 
inspector  merely  to  say  to  a  pauper,  ^*  Here  is  money.  You  must  i»*: 
move  yourself  to  such  a  parish."  It  must  be  seen  to  by  him  that  proper 
conveyances  can  be  obtained. 

Webster  v.  Lyell. — July  9. 
Landlord  and  Tenant — Delivery. 
The  question  in  this  case  was,  whether  the  tenant  was  entitled  to  throw 
up  the  lease  on  the  grounds  referred  in  the  following  opinion  of  the  Coon. 
The  Lord  President  said,  the  advocator  disputes  liability  for  the  rent  <» 
two  grounds, — 1st,  that  the  house  was  not  in  good  tenantable  oonditioa; 
2d,  that  part  of  the  premises  let  were  withheld  from  him.  As  to  tbe 
first  ground,  the  Court  were  of  opinion  that  it  was  not  well  founded 
The  fourth  stipulation  of  the  agreement  was,  that  the  subjects  are  to  be 
received  by  the  tenant  as  in  good  tenantable  order  and  condition.  No 
doubt  the  advocator  said  he  had  not  seen  the  premises  when  he  enteni 
into  the  agreement.  But  that  was  his  own  fault.  As  to  the  seconS 
ground  of  defence,  it  appeared  that  the  rooms  of  which  the  advocator  did 
not  obtain  possession  on  15th  May  1857  were  the  charter-room,  tvo 
small  rooms  containing  spare  napery  and  curiosities,  and  a  room  above 
the  museum  in  the  garden  containing  chemical  apparatus,  etc  As  to 
the  first,  a  temporary  tenant  could  hardly  claim  possession  of  it  The 
other  three,  the  advocator  was  told  by  Wilkie,  who  had  charge  of  tbe 
house,  were  not  in  use  to  be  let,  and  that  he  had  no  authority  to  give 
possession  of  them.  He  did  not  absolutely  refuse  possession,  and  it  lav 
on  the  advocator  to  have  communicated  with  the  landlord's  &ctor  io 
regard  to  these  rooms.  Not  having  done  so,  he  was  not  entitled  to  throv 
up  the  lease,  and  was  therefore  liable  for  the  rent. 


SECOND  DIVISION. 
Habvey  v.  Harvet. — June  22. 
Trust — Power — Approbate  and  Reprobate, 
This  was  an  action  brought  by  Henry  Lee  Harvey,  Esq.,  and  Mi?^ 
Catherine  Lee  Harvey,  two  of  the  younger  children  of  Colonel  and  Mr> 
Lee  Harvey  of  Castlesemple,  to  have  their  rights  under  the  settlement' 
of  their  father  and  mother  ascertained.  It  appeared  that  in  1839  Colonel 
and  Mrs  Harvey  executed  a  bond  of  provision,  the  object  of  which  wa5 
to  secure  L.20,000  to  each  of  their  younger  children  ;  the  residue  of  theii 
fortune  being  to  descend  to  their  eldest  son.  Their  property  was  con 
siderable,  consisting  of  the  entailed  estate  of  Castlesemple,  in  Renfrew- 
shire ;  the  estate  of  Mousewald,  in  Dumfriesshire,  held  in  fee  simple* : 
estates  in  the  West  Indies  ;  and  other  property.  The  provisions  settle-! 
on  the  younger  children  were  declared  to  be  subject  to  abatement  tt 
any  sums  which  they  might  receive  under  their  father's  and  motherV 
contract  of  marriage,  a  bond  executed  over  the  rents  of  the  cntAiletl 
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estate,  and  a  security  oyer  a  small  estate  in  Renfrewshire,  called  Peock- 
stone,  which  Colonel  and  Mrs  Harvej  had  purchased,  but  kept  up  an 
heritable  debt  secured  upon  it  by  assignation  ;  and  which  sums  amounted 
to  about  L.25,000.  By  codicils  executed  at  different  times,  the  provi- 
lioQs  to  the  younger  children  were  considerably  reduced  in  amount,  in 
Donsequenoe  of  the  depreciation  in  West  India  property.  Colonel 
Harvey  died  in  1849,  Mrs  Harvey  in  1853,  and  John  Bae  Lee  Harvey 
\a  1854 ;  and  James  Octavius  succeeded  to  the  entailed  estates.  The 
prindpal  question  involved  in  the  present  action  was,  whether  the 
foanger  children  could  take  the  marriage  fund,  the  entail  provision,  and 
the  Peockstone  security,  independently  of  the  bond  of  provision  of  1839, 
ud  at  the  same  time  claim  benefit  under  it ;  or  whether  it  was  not  a 
condition  of  the  bond  of  provision  of  1839,  that  the  whole  funds  should 
be  ander  the  restrictions  of  that  deed.  There  was  also  a  point  raised, 
IS  to  the  powers  of  the  pursuers  to  settle  their  provisions  by  will  aflter 
ibeir  deaths,  in  the  event  of  their  leaving  no  children.  The  Lord 
Ordinary  (Neaves)  held  that  it  was  a  condition  of  the  bond  of  provision, 
that  the  whole  money  should  be  brought  under  it ;  and  that  unless  the 
pnrsQers  consented  to  this,  they  could  not  claim  benefit  under  it.  He 
ibond  also  that  the  pursuers  were  entitled  to  test  on  their  provisions. 
The  Lord  JusUce-Clerk,  in  an  elaborate  judgment,  commented  on  the 
deed  and  codicils,  and  arrived  at  the  conclusion  that  the  Lord  Ordinary's 
interlocutor  was  correct,  except  as  to  the  matter  of  testing,  which  he 
Held  could  not  in  present  circumstances  be  competently  raised.  The  Court 
adhered,  with  that  variation. 

RlMSAT  V.  RaMSAT  and  THE  PRINCIPAL  AND  PROFESSORS  OF  THE 

United  Colleges  of  St  Andrews. — June  28. 

Trust — Election  Law, 

By  the  terms  of  the  deed  founding  the  three  Ramsay  bursaries  in  the 
United  Colleges  of  St  Salvator  and  St  Leonard,  the  patron  for  the  time 
being  is  entitled,  on  a  vacancy  occurring,  to  present  a  number  of  candi- 
^tes  bearing  certain  names  to  the  Principal  and  Professors,  who  are  to 
make  examination  of  these  candidates  in  literature,  and  to  attest  which 
of  them  is  the  ablest  and  fittest ;  and  the  person  thus  attested  is  there- 
upon to  be  presented  to  the  bursary.  One  of  the  Ramsay  bursaries  fell 
vacant  in  1854,  and  the  pursuer  of  this  action,  along  with  Alexander 
Ramsay,  then  residing  in  Forfar,  and  another,  were  selected  to  compete. 
Alexander  Ramsay  of  For&r  was  certified  by  the  examinators  as  the 
fittest  to  receive  the  bursary,  and  in  consequence  was  presented  by  the 
patron.  After  holding  the  bursary  for  several  years,  his  right  to  do  so 
was  challenged,  on  the  ground  that  when  appointed  he  was  beyond  the 
proper  age ;  and  the  Court  of  Session,  in  1859,  pronounced  this  objection 
to  be  well  founded.  He  lost,  in  consequence,  all  future  benefit  from  the 
bursary.  The  pursuer  alleges  that  he  was  the  second  best  at  the  exa- 
mination of  1854;  and  he  asked  for  a  judgment  to  the  effect  that  the 
Principal  and  Professors  should  be  declared  bound  to  give  a  certificate 
to  that  efiect.  Upon  getting  that  certificate,  he  proposed  that  the  patron 
should  be  ordidned  to  present  him,  and  that  he  should  be  allowed  to  enjoy 
the  bursary  for  the  remaining  years  which  it  has  to  run.  The  Court 
•iismissed  the  action,  holding  that  the  pursuer  had  no  right  to  obtain 
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the  bursary,  and  tbat  the  onlj  course  open  to  the  CoHegee  was  now  to 
proceed  anew  with  the  appointment  of  a  bursar  as  upon  an  ordimry 
vacancy. 

WnrTE  V,  White  et  aL — June  28. 

Trust — Succession — Heritable  and  Moveable. 

The  late  Mr  Adam  White,  of  Fens,  merchant  in  Ldth,  left  a  trasi* 
settlement,  m  which  he  directed  his  trustees  to  set  apart  for  his  five 
daughters,  and  among  others,  for  his  daughter  Eliza  White,  a  prindpal 
sum  of  L.7000,  increased  bj  codicil  to  L.10,000,  free  of  legacy  dutj. 
These  sums,  so  far  as  not  advanced  to  any  of  the  daughters,  were  to  be 
*Ment  out  and  secured  by  my  said  trustees,  on  good  and  undoubted 
security,  heritable  or  persona^  and  the  rights  in  security  and  writs  there- 
after shall  be  taken  in  the  case  of  my  unmarried  daughter  to  and  in 
favour  of  my  said  trustees,  in  trust  for  behoof  of  my  said  unmarriiNi 
daughter  in  liferent,  for  her  liferent  use  only,  and  her  heirs  whomsoever 
in  fee."  After  Mr  White's  death,  in  1843,  the  trustees  iuTested  the  mm 
of  L.10,000  for  behoof  of  Miss  Eliza  White,  on  heritable  security.  Mis 
Eliza  White  died  in  1859,  unmarried.  A  question  has  arisen  between 
her  heirs-at-law  and  iiext  of  kin  as  to  her  succession :  the  heir-at-bw 
contending  that  the  property,  being  invested  in  heritable  secaritv. 
was  heritable ;  while  the  next  of  kin  maintained  that  under  the  tnist- 
deed  it  was  moveable,  descending  after  her  liferent  to  the  nearest  of 
kin.  The  Lord  Ordinary  (Neaves)  decided  in  favour  of  the  next  of 
kin.  The  Lord  Justice-Clerk  (with  whom  the  other  Judges  concurred) 
agreed  with  the  Lord  Ordinary.  The  provisions  were  not  l^acies  of 
special  subjects,  but  a  general  sum  to  arise  from  the  realization  of  a 
mixed  personal  estate.  The  power  to  lend  the  money  on  heritable 
security  was  only  given  to  enable  the  trustees  to  invest  it  safely.  The 
question  was,  whe^er  the  succession  as  left  by  the  testator,  or  the  nature 
of  the  security  taken  by  the  trustees,  was  to  regulate  the  sueoession. 
There  was  obviously  only  one  answer.  The  nature  of  the  subject,  as  left 
by  the  testator,  must  undoubtedly  decide.  Administrators  had  no  such 
powers  of  changing  the  succession. 

Ap.j  J.  EwiNG  AND  Co.,  IN  Wallace*s  Seq. — June  29. 
Partnership — Liability — Diligence. 
The  question  was,  whether  the  creditors  of  a  firm  can,  by  using  inhi- 
bition against  a  partner,  in  the  dependence  of  an  action  against  the  firm. 
obtain  a  preference  over  the  price  of  heritable  property  vested  in  him  as 
an  individual.  The  pursuers,  formerly  merchants  in  Glasgow,  having 
raised  an  action  against  James  Wallace,  junior,  and  Company,  cotton- 
spinners,  Glasgow,  in  the  Slieriif  Court  at  Glasgow,  raised  letters  of  in- 
hibition against  the  Company,  and  James  Wallace,  junior,  an  individual 
partner,  who  was  proprietor  of  certain  heritable  property,  which  has 
reali2ed  the  sum  of  L.2941,  8s.  9d.  J.  Wallace  and  Co.,  and  J.  Wallace 
as  an  individual,  having  become  bankrupt,  the  appellants,  Ewing  and 
Co.,  claimed  in  the  sequestration  a  preference  over  the  whole  price 
realized  from  the  heritable  subjects.  This  claim  the  trustee  rejected. 
The  Lord  Ordinary  sustained  the  claim,  and  the  Court  adhered.  Lonl 
Wood  obderved  that  it  was  settled  that  a  decree  in  an  action  against  a 
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company  was  a  decree  against  the  partners,  and  that  thus  a  party,  not 
named  in  the  action,  coald  be  charged  on  the  decree.  On  the  same 
principle  it  had  been  settled,  that  when  a  bill  of  exchange  by  a  firm  had 
been  protested,  the  partners  cpuld  be  charged.  There  was  no  reason 
whj,  if  diligence  against  the  personal  estate  was  competent,  diligence 
against  the  heritable  should  not  be  competent ;  or  why,  when  diligence 
in  execution  was  competent,  diligence  on  the  dependence  in  security 
sbould  Dot  be  competent. 

[in  exchequer.] 

Lord  Advocate  r.  M'Ilwham's  Trs. — July  18. 

Residue  Duty — Heritable  or  Moveable. 

Under  the  trust-deed  of  the  late  J.  M'Hwham  of  Cambroe,  an  option 
was  left  to  the  truster^s  eldest  son,  James  M'llwham,  of  taking  the  estate 
ofCarobroe  at  a  valuation  of  L.  30,000,  instead  of  his  share  of  the  residue 
of  the  trust-estate.  James  M^Ilwham  availed  himself  of  the  option.  The 
qaestion  is,  whether,  in  the  circumstances,  the  heritable  estate  of  Carn- 
broe  is  subject  to  residue  duty  T  The  Lord  Ordinary,  in  Exchequer, 
asaoilzied  the  defenders,  and  the  Court  adhered,  holding  that  since  Cam- 
broe bad  come  into  the  hands  of  the  eldest  son  as  heritage,  it  did  not  fall 
uoder  the  Act  as  to  legacy  duty. 

M.  P.,  Dick  t;.  Hillok,  et  al. — July  Id. 

Trust — Vesting — Inhibition  or  Substitution, 

By  the  settlement  of  the  late  Mr  W.  Robertson,  residing  at  Bankhead, 
near  Lanark,  and  his  wife,  their  trustees  were  empowered,  on  the  decease 
of  either,  to  divide  one  half  of  a  certain  fund  among  their  children  ;  to 
pay  the  annual  rent  of  the  other  half  to  the  survivor  of  the  spouses  till 
y^%  or  her  death,  and  then  to  divide  it  also  among  the  '<  said  children," 
with  the  usual  clause,  ^^si  sine  Uberis**  Two  childre^n  alone  survived 
both  parents.  Two  children,  Lillias  and  Margaret,  survived  their  father, 
bat  predeceased  their  mother,  leaving  a  will.  The  question  is,  whether 
the  shares  of  Lillias  and  Margaret  had  vested  in  them,  so  that  they  were 
ible  to  test.  The  Lord  Ordinary  (Neaves)  held  that  the  shares  had 
vested ;  but  the*  Court  reversed  his  interlocutor,  holding  that  the  pre- 
snmption  of  law,  in  money  questions,  was  in  favour  of  conditional  insti- 
tution mther  than  substitution,  and  that  therefore  the  shares  had  not 
Tested  in  IdUias  and  Margaret  Robertson. 

Pet^  Donaldson  v.  Findlat,  Bannatyne,  and  Co, — July  17. 

Bond  of  Caution. 

Professor  Donaldson  having  succeeded  in  his  action  against  Findlay, 
Bannatyne,  and  Co.,  was  allowed  execution,  pending  appeal,  on  his 
finding  «<  caution  in  common  form  to  repeat  the  sums  recovered  in  the 
event  of  the  interlocutor  appealed  against  being  reversed."  On  this  he 
presented  last  week  the  present  petition,  craving  the  Court  to  "  authorize 
^  bond  of  the  British  Guarantee  Association  to  be  accepted  and  taken, 
instead  of  a  bond  of  caution  by  a  private  individual,  in  implement  of  the 
condition  as  to  caution."  The  caution  required  was  for  L.10,000.  It 
appeared  that  the  British  Guarantee  Association  was  originally  estab- 
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lished  at  EdiDburgh  for  guaranteeing  the  integrity  of  managers,  etc.,  wl 
^^  to  transact  such  other  description  of  guaranteeing  transactions  **  as  the 
directors  for  the  time  being  should  think  fit.     In  1854  it  obtained  a  nei 
Act,  in  the  sixth  section  of  which  its  powers  and  objects  were  of  nei 
described,  and  extended  to  guarantee  for  officers  under  Courts  of  Justicef 
etc.,  the  said  section  containing  a  general  power  to  the  directors,  such  i( 
they  had  under  their  previous  Act,  to  enter  on  such  other  gaarantai 
transactions  as  they  should  deem  expedient.     The  Act  authorized  Conrll 
of  Justice  to  accept  the  Association's  guarantee,  in  lieu  of  the  ordinaif 
caution,  for  its  officers ;  and  under  this  authority  the  Court,  on  the  fonnff 
occasion,  had  taken  their  bond  for  a  curator  bonis.    In  the  present  case; 
the  directors  had  authorized  their  manager  to  grant  the  bond,  without 
passing  a  resolution  to  include  this  new  class  of  cases  in  their  business* 
The  Lord  Justice-Clerk  said  the  Court  could  not  authorize  the  hood  w 
be  taken.     From  the  description  of  the  proper  business  of  the  Associs*' 
tion,  contained  both  in  its  old  and  new  Acts,  the  proposed  bond  was^ 
clearly  not  within  it.     Its  proper  business  was  guaranteeing  persons  la 
positions  of  trust.     The  directors  had  power  to  extend  its  business  t6 
other  classes  of  guarantee  business ;  but  that  was  a  power  which  tbej 
must  exercise  by  passing  a  formal  resolution  to  extend  the  business  to  t 
new  class  of  cases.     He  had  no  idea  that  under  the  6th  section  the; 
could,  without  such  a  resolution,  bind  the  Company  for  any  particular 
risk.     The  other  Judges  concurred.  Lord  Cowan  remarking  that  it  was 
enough  for  the  Court  that  there  was  a  doubt  as  to  the  power  of  the 
directors  to  bind  the  Company. 

Sinclair  v.  Smith. — Jufy  17. 

Jurisdiction — Forum  Contractus — Forum  Origims. 

This  was  an  action  of  damages  for  breach  of  promise  of  marriage. 
The  courtship  had  been  in  Scotland  ;  but  the  defender,  a  native  of  Scot- 
land, had  afterwards  gone  to  reside  in  England,  and  had  married  an 
English  lady.  While  on  a  temporary  visit  to  Scotland,  the  summoni 
was  served  upon  him,  to  which  he  pleaded  no  jurisdiction,  in  respect  that 
he  had  abandoned  his  Scottish  domicile,  and  had  not  been  resident  foitj 
days  since  his  return.  The  facts  were  admitted,  but  reliance  was  had  oa 
the  doctrines  of  jurisdiction,  ratione  contractus  and  ratione  ddictL  Tb^ 
Lord  Justice-Clerk,  after  stating  the  facts  of  the  case,  referred  to  the  tvo 
grounds  on  which  the  pursuer  maintained  the  jurisdiction — (1)  that  tbe 
defender  was  a  native  of  Scotland,  and  was  in  this  country  when  the 
summons  was  executed  against  him  ;  and  (2)  that  Scotland  was  the  boa 
contractus^  and  that  the  defender  was  within  the  territory  when  the  sum- 
mons was  executed.  Both  parties  appear  to  think  that  there  was  some 
mysterious  efficacy  in  the  fact  of  the  citation  having  been  personal.  The 
real  fact  of  importance  was  the  defender's  presence  within  the  territorj. 
The  second  ground  of  the  pursuer's  case — viz.,  the  facts  that  the  contract 
was  made  in  Scotland,  and  that  the  defender  was  in  the  territory  when 
cited  in  competent  form — was  sufficient  for  a  judgment  in  his  favour. 
It  was,  therefore,  unnecessary  to  examine  whether  the  Scottish  origin  of 
the  defender,  when  taken  in  connection  with  his  presence  in  the  territoir 
at  the  date  of  citation,  was  sufficient  to  found  jurisdiction.  His  Lordship 
could  not  agree  with  the  Lord  Ordinary  in  his  views  as  to  the  judgment 
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of  the  House  of  Lords  in  Grrant  v.  Peddle^  on  the  question  offwitm  origiim. 
Then  there  was  nothing  better  settled  than  that  the  tribunals  of  a  country 
where  a  contract  is  perfected  have  jurisdiction  to  enforce  it,  if  the  person 
against  whom  it  is  sought  to  be  enforced  is  temporarily  present  in  the 
territory.  It  was  true  that  this  doctrine  did  not  prevail  in  France  ;  and 
in  England,  personal  presence  was  of  itself  sufficient ;  but  by  the  Roman 
law,  the  principles  of  which  had  been  adopted  in  our  country  as  in  the 
other  nations  of  Burope,  the  locus  contractus  was  held  to  confer  jurisdic- 
tion, under  the  qualification  that  the  party  to  be  sued  must  be  present  in 
the  territory.  Huber  and  Yoet,  among  the  civilians,  and  Lord  Kames 
and  Erskine,  among  Scottish  jurists,  were  clear  on  this  point.  But  the 
defeoder  also  argued  that  the  doctrine  did  not  apply,  as  the  pursuer  and 
defender  were  not  in  reality  parties  to  a  contract ;  that  the  action  was 
not  really  for  breach  of  contract,  but  rather  for  deceit.  This  was  a  start- 
ling argument.  Though  the  contract  was  completed  by  mere  consent, 
it  was  not  the  less  a  contract.  The  law  would  not  enforce  fulfilment ; 
but  this  was  on  grounds  of  public  policy,  and  did  not  derogate  from  the 
authority  of  the  contract.  The  plea  of  want  of  jurisdiction  must  there- 
fore be  repelled.  The  other  Judges  concurred,  but  could  not  agree  with 
the  Lord  Ordinary  in  his  views  as  to  the  reversal  of  Grcmi  v.  Peddie 
giving  a  deathblow  to  the  doctrine  of  the  forum  originis,  when  taken  as 
one  element  for  judgment  along  with  others.  Lord  Wood  was  inclined 
to  think  it  was  sufficient  in  combination  with  either  of  the  other  elements. 

PeLy  Stuart  et  oLv,  Lady  Elizabeth  Moobe. — July  20- 
Custody  of  Pupil — Nohile  Officmm, 
The  present  Marquis  of  Bute,  who  b  aged  thirteen,  was  born  in  Scot- 
land, the  heir  of  estates  in  England,  Wales,  and  Scotland,  yielding  in  aU 
a  yearly  net  revenue  of  L.93,000.  On  the  death  of  the  late  Marquis  in 
1848,  Lord  James  Stuart,  the  tutor-at-law,  presented  an  application  to 
the  Court  of  Chancery  for  the  appointment  of  the  Marchioness  of  Bute 
to  be  the  guardian  of  her  son.  She  was  appointed  on  the  10th  May 
1848,  and  resided  from  that  period  till  her  death,  in  December  1859, 
principally  in  Scotland,  and  latterly  at  Mount-Stuart  in  Bute,  with  her 
son,  the  young  Marquis.  Lord  James  Stuart  predeceased  her.  On  her 
death,  a  recommendation  was  found  in  her  will  to  the  effect  that  Lady 
Elizabeth  Moore,  the  respondent  (a  daughter  of  the  Earl  of  Mountcashel), 
should  be  appointed  as  joint  guardian  along  with  the  petitioner,  General 
Stuart,  and  another  gentleman,  who  is  abroad,  and  who  did  not  accept 
the  oiTer.  The  appointment  was  made  by  the  Court  of  Chancery,  while 
the  Marquis,  with  Lady  Elizabeth,  were  residing  in  Scotland  at  Mount- 
Stuart  At  first  the  two  guardians  agreed  as  to  the  management  and 
education  of  the  Marquis ;  but  after  a  short  time  they  began  to  disagree. 
The  General  wished  that  the  boy  should  be  sent  first  to  a  private  school, 
and  then  to  Eton  ;  Lady  Elizabeth  thought  it  best  that  he  should  remain 
nnder  her  care,  educated  by  a  tutor,  until  he  should  be  old  enough  to  be 
sent  to  a  public  school,  where  he  would  be  accompanied  by  his  tutor. 
She  brought  him  up  to  England  at  the  request  of  the  General ;  but  after 
some  time,  suddenly  (as  Uie  petitioner  alleges,  by  night)  departed  for 
Scotland,  taking  the  Marquis  vrith  her.     The  Court  of  Chancery  there- 
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upon  removed  her  from  her  guardianship,  gave  the  sole  guardianslup  to 
the  General,  and  ordered  her  to  give  up  the  boy  to  him.  She  refbses  io 
do  so,  and  states  that  the  boy  objects  to  go  to  the  General,  or  to  Hn 
with  him ;  and  maintains  that  he  is  a  Scotsman,  and  sabject  to  the  jiuii* 
dicdon  of  Uie  Scotch  Courts,  and  not  of  the  Court  of  Chanoery.  Appeal^ 
ance  was  also  made  for  the  tutor-at-law,  Colonel  Stuart,  who  concunti 
in  the  prayer  of  the  petition.  The  Lord  Justice-Clerk  delivered  an  ebp 
borate  judgment,  the  result  of  which  was  that  the  Court  coDsideied  tbcj 
had  not  all  the  materials  before  them  necessary  for  the  decision  of  the 
case.  The  Court  were  also  of  opinion  that  the  application  ought  to  h&vc 
been  made  by  the  tutor-at-law.  In  the  meantime,  consideration  of  the 
petition  was  deferred  till  November ;  and  the  petitioner  must  bear  ra 
mind,  that  if  any  attempt  were  made  to  remove  the  pupil  out  of  the  jaris- 
diction  pendente  proceeeuj  application  might  be  made  to  the  Court  for 
interdict. 


CttgiiBJi  €un. 


Will. — Domicil. — ^The  teitamentary  law  of  the  domicil  at  the  time  of  deatk 
does  not  govern  the  will  of  a  married  woman  made  in  execution  of  a  power. 
H.,  by  his  will,  gave  a  certain  sum  to  trustees,  upon  trust  to  pay  the  divideiuk 
etc.,  to  S.  E.  A.  for  life,  to  her  separate  use,  and  after  her  oeoeaae  to  pay  tin' 
dividends  thereof  to  any  husband  of  hen  who  should  be  hying  at  her  death,  f(  r 
his  life,  in  case  she  should  by  her  last  will,  to  be  signed  and  published  in  tW 
presence  of  two  credible  witnesses,  notwithstanding  coverture,  so  direct  ani 
appoint.  Sophia  E.  Alexander  signed  and  published  her  will,  in  pursnaucc 
of  the  said  power,  on  the  3d  September  1881 ;  whereof  she  appointed  ht: 
husbsmd,  Boyd  Alexander,  sole  executor.  At  the  time  of  makinc;  the  will  she 
was  domiciled,  in  England;  but  at  the  time  of  her  death,  October  19,  l^**. 
she  was  domiciled  in  Scotland.  Sir  C.  Gresswell :  The  only  question  is  with 
respect  to  a  will  of  a  married  woman  in  execution  of  a  power.  This  gir»^ 
me  an  opportunity  of  correcting  what  I  said  on  this  point  in  Crookendcu  v. 
FvMtr^  8  W .  R.  49.  In  that  case  it  was  argued  that  tne  law  of  a  domicil  did 
not  apply  to  a  will  executed  in  pursuance  of  a  power.  I  thought  it  did ;  bu; 
I  have  since  ascertained  that  the  opinion  I  there  expressed  was  erroneous,  being 
contrary  to  that  given  by  the  Judicial  Committee  of  the  Privy  CouncO  In 
JatnaU  v.  Hankey.  2  Moore  P.  C.  342.— (/n  the  goods  of  5.  E.  AUxandir, 
8  W.  R.  461.) 

Baiocruptct. — Contingent  Debt. — ^A  bankrupt,  by  his  marriage  settlement  in 
February  1817,  covenanted  to  pay  L.10,000  to  be  settled  upon  trust  for  himself 
for  life,  with  remainder  to  his  wife  for  life,  with  remainaer  for  the  childivn 
of  the  marriage,  and'  thereby  agreed  to  enter  into  a  bond  with  the  trustees 
to  secure  L.10,Qk)0,  of  which  bond  the  trustees  ^ould  stand  possessed  upoo 
trust,  during  the  life  of  the  bankrupt,  or  until  he  should  become  bankrupt  or 
insolvent,  to  permit  him  to  retain  the  said  sum  in  his  hands,  and  upon  paymeat 
thereof  to  hold  the  same  upon  the  trusts  therein  mentioned.  A  bond  was  execauxl 
to  secure  the  payment  of  L.10,000,  and  interest,  in  August  1817.  Theiv  werj 
chOdren  of  the  marriage,  who  afterwards  attained  twenty-one.  The  sum  re- 
mained in  the  hands  of  the  obligor  till  he  became  bankrupt  in  1826,  and  ia 
the  same  year  the  trustees  proved  for  the  amount,  and  the  bankrupt  swore  that 
he  was  solvent  at  the  time  he  entered  into  the  bond.    The  matter  came  before 
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Uie  oommiflBtonere  in  1827,  who  expunged  the  proof.  The  banknipt  obtained 
his  certificate,  and  died  in  1830.  New  tnisteee  of  the  settlement  were  ap- 
{tainted  in  1845,  and  in  1860  they  tendered  a  proof  on  behalf  of  those  interested 
under  the  settlement  for  the  L.10,000.  A  petition  was  presented,  and  the 
commissioner  rejected  the  proof,  considering  tnat  the  matter  had  been  settled 
by  the  commissioners  in  1827,  and  could  not  now  be  re-opened.  Held  (on 
appeal),  that  a  valuation  of  the  sum  to  be  payable  on  the  deatn  of  the  bankrupt 
would  have  been  provable  as  a  contingent  debt  under  the  bankruptcy,  and 
that,  notwithstanding  the  lapse  of  time,  the  trustees  were  now  entitled  to  prove 
for  the  whole  sum  of  L.10,000.— (JSic  ;)arte  Boddam,  8  W.  R.  467.) 

Lease. — Concecdment  in  Inception  of  Contract — ^E.  and  R.  agreed  to  take  from 
C.  a  lease  of  a  house  (No.  2),  the  walls  of  which  were  cracked,  and  eighteen  inches 
out  of  the  perpendicular.  Certain  repairs  were  done  by  C,  according  to  the 
specification  of  £.  and  R.  E.  and  R.,  on  taking  possession,  were  told  by  the 
district  surveyor  that  the  walls  were  unsafe ;  they,  however,  did  not  have  the 
foundations  examined,  and  continued  in  possession  until  told  by  the  same  sur- 
Teyor,  that,  owing  to  certain  operations  in  repairing  the  adjoining  house  (No.  1), 
it  was  no  longer  safe  to  remain  in  No.  2.  They  then  left  No.  2,  and  returned  the 
keys,  and  sent  a  cheque  for  rent  due.  0.  returned  both  the  keys  and  the  cheque, 
and  tendered  a  lease,  which  E.  and  R.  refused  to  execute.  The  Court  decreed 
f-pedfic  performance.  Stuart,  V.-C. :  What  the  defendants  relied  upon  was, 
ttiat  the  plaintifF  had  been  guilty  of  a  studied  concealment  of  certain  defects 
known  to  him,  but  not  communicated  to  them ;  but  this  case  was  entirely  free 
from  anything  of  that  kind.  The  defects  consisted  of  certain  cracks  in  the 
walls,  and  the  inclination  of  the  walls  eighteen  inches  from  the  perpendicular. 
These  were  defects  sufficient  to  arouse  the  vigilance  of  any  one  intending  to  be- 
<x)me  lessee,  and  to  make  him  see  that  it  was  necessary  a  great  deal  should  be 
done  before  the  house  could  be  safely  inhabited.  Now,  if  the  case  rested  upon 
the  state  of  things  at  the  time  when  the  agreement  was  made,  it  was  wholly 
destitute  of  suppression  of  the  truth,  or  suggestion  of  what  was  false  on  the 
part  of  the  plaintiff,  except  as  to  what  was  mere  matter  of  opinion.  The  cause 
«)f  the  cracks,  without  an  examination  of  the  foundations,  could  not  be  ac- 
cnratdy  or  perfectly  ascertained.  The  defendants  own  evidence  showed  that 
it  was  impossible  the  plaintiff  could  have  concealed  the  knowledge  of  that  which 
the  surveyor  himself  had  not  ascertained,  and  did  not  know  existed,  until  that 
examination  was  made  which  the  defendants,  if  they  had  been  persons  of  rea- 
sonable vigilance,  would  have  taken  care  to  have  seen  done  before  they  bound 
themsdves  by  an  agreement  for  a  lease. — {Cook  v.  Waugh^  8  W.  R.  458.) 

Ma.^ter  and  Servant. — Agreement. — B.  agreed  to  serve  C.  as  a  commercial 
traveller,  ^*  to  be  binding  between  the  parties  for  twelve  months  certain  from 
the  date  thereof,  and  continue  Irom  time  to  time  until  three  months*  notice  in 
writing  be  given  by  either  party  to  determine  the  same."  The  service  was  held 
to  be  determinable  by  a  three  months'  notice  expiring  at  the  end  of  the  first 
year.~(Bratpw  v.  Symons,  2  L.  T.  Rep.  N.  S.  823.) 

Lands  Clauses  Consolidation  Act,  1845. — House. — ^The  term  "  house,'*  in 
fiec.  92  of  the  Lands  Clauses  Consolidation  Act,  includes  everythinff  that  would 
pasB  under  an  ordinary  conveyance  of  a  house ;  and  where  a  house  had  attached 
to  it  a  shrubberv  and  a  series  of  gardens,  separated  by  walls,  but  all  connected 
by  a  gravel  walk  passing  through  the  dividing  walls, — Held^  that  the  garden 
farthest  from  the  house,  and  enclosed  at  a  more  recent  period  than  the  others, 
▼as  part  of  the  house  within  the  meaning  of  the  Act ;  so  that  a  railway  com- 
pany could  not  take  it  without  taking  the  whole  house.  Wood,  V.-C,  with- 
out calling  for  a  reply,  said  that  the  case  was  concluded  by  authority.  In 
Orofvenor  v.  The  Hampntead  Junction  Railway  Company^  1  De  6.  &  Jo.  446,  Lord 
JiBtice  Turner  observed  : — "  1  know  of  no  means  by  which  we  can  interpret 
the  word  '  house'  in  this  section,  except  by  a  reference  to  the  legal  construction 
pit  upon  that  word  in  other  instrumente.     I  take,  therefore,  the  question  to 
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be,  What  would  pass  under  conveyance  of  the  house?''  So  that  the  uau 
'*'  house''  was  to  be  construed  in  the  fullest  sense,  as  including  eYerything  tiat 
would  pass  under  that  term.  In  this  case  the  shrubbery'and  series  of  gaxdon 
were  all  connected  by  doors,  and  upon  the  evidence  it  was  bevond  dispute  tifal 
the  luid  in  question  was  a  garden  in  the  strictest  sense  of  the  tenn.  It  U-i 
been  attach^  to  the  dwelling-house  for  forty-nine  veais,  and  taken  oat  dtfti 
adjoining  lawn  by  running  up  a  hedce ;  fig-trees  and  vines  were  plant>ed  od  tb 
waUs,  and  apple-trees  and  currant-bushes  were  growing  in  it ;  a  gravel  pA 
from  the  house  running  through  and  connecting  the  whole  series  of  gaidafiai 
Moreover,  the  defendants  themselves  had  described  it  in  their  book  of  referenai 
as  a  garden. — {Hewson  v.  Th$  London  and  South-  Western  Railway  Companj^ 
8  W.  R.  467.) 

Joint  Stock  Company. — Register, — ^M.,  a  judgment  creditor  of  defewknn, 
placed  a  sum  of  money  in  the  huids  of  D.,  a  married  woman,  who,  represeutuii 
herself  to  be  a  widow,  and  in  an  assumed  name,  purchased  some  of  the  stock  d 
the  defendants,  and  was  r^pistered  as  a  proprietor  by  her  assumed  name :  &fte^ 
wards,  at  M.'s  request,  D.  sold  the  stock  to  the  pliuntiffs,  and  the  shares  vist 
registered  in  their  names.  M.  became  insolvent,  and  the  defendants,  Undisi 
D.  had  only  purchased  for  M.,  struck  the  plaintiffs'  names  off  the  regifiita^d 
shareholders,  and  substituted  the  name  of  M.'s  assignee.  HtJd^  that  under  tin 
circumstances,  the  company  had  no  right  to  remove  the  plaintiffs'  names  fna 
the  register  of  shareholders.  Cockburn,  C.  J. :  The  plaintiffs  have  clearly  &i 
equitable  title  to  be  placed  on  the  register ;  they  had  no  l^gal  title,  bm  tk 
company  having  supplied  that  defect  in  their  title  by  placing  their  names  oi 
the  register,  can  they,  under  these  circumstances,  remove  them  ?  If  the  cca- 
pany  could  lawf  ullv  remove  them,  then  it  comes  to  this,  that  if  the  comptiij 
Und  a  flaw  in  the  legal  title  of  any  shareholder,  they  can  at  their  own  opu*4 
strike  his  name  off  Sie  register,  and  appropriate  his  shares  and  dividenis  u 
their  own  use. — (  Ward  v.  The  South-Eastern  Railway  Company^  8  W.  R.  4t)'5l 

Bill  of  Exchange. — Cheque. — A  cheque  is  a  negotiable  instrument ;  th&t  i 
to  say,  the  holder  of  it  by  indorsement  may  sue  the  indorser.  In  Eeent  x 
Beard,  2  L.  T.  Rep.  N.  S.  240,  a  cheque  was  drawn  by  B.  payable  to  C,  wb 
indorsed  it  to  D.,  who,  on  its  being  presented  and  dishonoured,  brought  a 
action  against  G.  for  the  amount.  It  was  held,  after  very  elaborate  argumeii' 
that  the  action  would  lie.  Byles,  J. :  I  conceive  that  a  cheque  is  in  the  natut 
of  an  inland  bill  of  exchange,  and  has  nearly  all  the  incidents  of  ordinair  Ui 
of  exchange.  In  one  respect  a  cheque  differs  from  a  bill  of  exchange,  for  it  ii 
in  the  nature  of  an  appropriation  of  money  in  the  banker's  hands  for  the  pur 
pose  of  discharging  a  uabiKty  of  the  drawer  to  a  third  person  ;  it  is  not  Pti<» 
sary  that  there  should  be  money  of  the  drawer's  in  the  hands  of  the  drawee  a 
a  biU  of  exchange.  Even  the  notes  and  bonds  of  foreign  princes  and  states  ar 
all  negotiable  instruments  in  this  country,  and  persons  who  take  them  for  valut 
are  entitled  to  render  them  available.  That  seems  to  be  so  dear  upon  the  fk* 
cisions,  that  I  think  it  would  be  impossible  to  hold  that  cheques  are  not  io  ^ 
least  an  equally  favourable  position ;  and  to  me  it  is  clear  that  a  cheque  i^,  u 
fact,  in  the  class  of  an  ordinary  bill  of  exchange ;  and  if  so,  why  cannot  it  !• 
indorsed?  Since  the  indorsement — that  is,  an  indorsement  animo  endormandi- 
must  be  proved  ( Wayman  v.  Bend,  1  Camp.  174),  no  inconvenience  can  eneui 
from  our  holding  this.  In  Story  on  Promissory  Notes,  sec.  182,  it  h  lai< 
down :  "  Although  a  note  payable  to  bearer  is  transferable  by  mere  deli  very,  i 
may  ako  be  transferred  by  indorsement  of  the  payee,  or  of  any  other  8ul«^ 
quent  holder."  It  is  very  true,  that  when  a  man's  name  is  written  on  the  bad 
of  an  instrument  without  the  intention  to  indorse,  and  so  make  himself  liaMc 
upon  it,  he  is  not  so  liable ;  and  so  in  the  case  of  a  bank-note,  a  party  vl» 
writes  his  name  on  the  back  is  not  liable  on  it  if  he  wrote  without  intending  t- 
indorse.  The  writing  must  always  be  done  animo  endorsandi^  in  order  to  matH 
it  effectual  to  bind  the  indorser. 
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Sunder. — Privileged  Communication, — ^B.,  a  porter  in  the  employ  of  C.  and 
Ca,  was  accustomed  to  go  on  buaineBB  for  them  to  D.,  a  tradesman  with  whom 
ihey  dealt.  After  B.  hid  left  D/s  house,  D.  missed  a  box,  and,  suspecting  B., 
h£  went  to  C.  and  Co.,  and  in  private  said  to  one  of  them,  ^^  I  have  something 
{ttrticuJar  to  communicate ;  after  B.  left  my  house  a  mathematical  box  was 
Bissamg ;  no  one  else  could  have  taken  it,  because  no  one  else  was  in  the  room, 
iDil  he  must  hare  taken  it/'  It  was  held^  first,  that  the  occasion  repelled  the 
inference  of  malice,  and  that  D.  had  an  interest  in  making  such  communication 
to  C.  and  Go. ;  secondly,  that  the  words  were  a  privileged  commimication. — 
(.4flioiin  V.  Damm^  2  L.  T.  Rep.  N.  S.  322.) 

IxtX)inB  Tax. — Foreign  Residence, — ^A  firm  carried  on  business  by  purchasing 
g'Xids  in  England,  taking  them  to  America,  and  there  selling  them.  They  also 
buught  goods  in  France  and  Germany,  which  they  exported  and  sold  in  the 
ame  way.  All  the  partners,  except  one,  who  resided  in  England,  resided  at 
N^w  York.  The  firm  had  a  warehouse  and  counting-house,  and  employed 
clerks  and  servants  in  England  for  the  purchase  of  the  goods.  The  goods  were 
p«d  for  by  money  sent  firom  New  York  through  the  agency  of  a  bank  in  Eng- 
land, with  whom  the  firm  kept  an  accotmt.  Held  by  the  Ex.  Ch.,  reversing  the 
pigment  of  the  Court  of  Exchequer,  that  the  partners  who  resided  in  the 
tbited  States  were  not  liable  to  be  assessed  upon  that  portion  of  the  profits  of 
ike  bosinesa  which  was  derived  from  the  sale  of  the  soods  exported  from  Eng- 
Isiml.  Godtbum,  C.  J. :  The  question  is  narrowed  to  this.  Does  the  firm,  under 
th^  circumstances  disclosed  in  this  case,  carry  on  trade  in  this  country  or  not  ? 
&nd  we  think  that  it  does  not,  and  that  the  firm  is  not  liable  within  the  words 
of  the  Acts.  It  is  true  tiiat  whenever  a  merchant  establishes  himself  in  trade 
iv^T  the  purpose  of  buying  and  selling,  it  may  be  that  the  details  of  his  trade 
cxt^^nd  over  various  places ;  the  place  cS  sale  or  the  place  where  goods  are  bought 
b  not  material,  but  we  must  look  to  the  one  place  where  he  trades,  and  where 
tbe  profits  come  home  to  him.  Serious  and  unjust  consequences  would  ensue 
from  an  opposite  construction,  which  would  render  a  firm  liable  to  pay  in- 
curne  tax  in  each  of  those  countries  in  which  there  occur  acts  of  buying,  selling, 
or  bartering.  The  argument  for  the  Crown  goes  the  length  of  saying  that  the 
Huployment  of  an  agent  in  this  coimtry  would  render  the  firm  liable  if  the 
9>:^X  buys  goods  for  the  merchant  in  this  country,  and  we  should  thus  be 
tfixing  a  country  which  comes  as  a  purchaser  to  this  country.  In  case  of  a 
trade  really  exercised  here  it  is  only  just,  equitable,  and  proper,  that  a  foreigner 
should  be  chargeable,  and  the  profits  of  the  trade  are  made  amenable  to  this 
i*cal  law  by  omiging  the  agent  or  person  carrying  on  the  business  to  make  a 
TKum  of  such  profits,  but  here  there  is  no  one  who  is  in  receipt  of  the  profits 
in  England.— (5«/fey  v.  The  Attorney' General,  8  W.  R.  472.) 

AppiL\L. — Authority  of  Decisions, — The  following  observations  of  the  Lord 
Cbanoellor  in  an  English  appeal  case,  relate  to  the  qutestio  vexata  of  the  authority 
^lae  to  decisions  of  the  supreme  tribunal :  — By  the  constitution  of  this  United 
Kingdom,  the  House  of  Lords  is  the  Court  of  Appeal  in  the  last  resort,  and 
m  decisions  are  authoritative  and  conclusive  declarations  of  the  existing  state 
of  the  law,  and  are  binding  upon  itself  when  sitting  judicially,  as  much  as 
upon  all  inferior  tribunals.  The  observations  made  by  members  of  the 
House,  whether  law  members  or  lay  members,  beyond  the  ratio  decidendi  which 
i^  propounded  and  acted  upon  in  giving  judgment,  although  they  may  be  en- 
titled to  respect,  are  only  to  be  followai  in  as  far  as  they  may  be  considered 
aijreeable  to  sound  reason  and  to  prior  authorities.  But  the  doctrine  on  which 
tbe  judgment  of  the  House  is  founded  must  be  universally  taken  for  law,  and 
can  only  be  altered  by  Act  of  Parliament.  So  it  is,  even  when  the  House 
?ive9  judgment  in  conformity  to  the  rule  of  procedure,  that  where  there  is  an 
quality  of  votes,  semjur  presnmitur  pro  negante.  In  the  case  of  Regina  v. 
^/ff/M,  2  S.  &  S.  67,  which  was  an  appeal  from  a  judgment  holding  that  by 
^he  common  U»w  of  England  a  valid  marriage  could  not  be  contracted  with- 


442  ENGLISH  CASES. 

out  the  presence  of  a  priest  canonically  ordained,  the  qneBtion  having  hesa 
put  that  the  judgment  be  reversed,  there  was  an  equality  of  the  votes  of  the 
peers  who  were  present  and  took  part  in  the  division.  Thereupon  the  House 
affirmed  the  judgment,  deciding  that,  by  the  common  law  of  England,  a  valid 
marriage  could  not  be  contracted  without  the  presence  of  a  prieet  canonicaDr 
ordain^.  I  by  no  means  concurred  in  that  decision,  thinking  that  the  com- 
mon law  of  England  accorded  with  the  Canon  law  upon  this  subject,  which 
prevailed  over  the  whole  of  the  "Western  Church  till  the  Council  of  Trent  acd 
that  a  valid  marriage  might  be  contracted  by  the  solemn  assent  of  the  contract- 
ing parties,  as  Lord  Stowell  had  often  laid  down,  and  for  fifty  years  had  been 
considered  clear  law  in  Westminster  Hall.  But  subsequently,  when  prending 
as  Chief  Justice  of  the  Court  of  Queen^s  Bench,  I  several  times,  with  the  apprc»- 
bation  of  my  brother  judges,  ruled  that  the  question  as  to  tJie  validity  of  such 
marriages  was  settled  by  3ie  decision  of  the  House  of  Lords  in  Regina  v.  Htelu, 
And  if  this  question  were  again  to  be  mooted  in  this  House  upon  an  appeal  I 
conceive  that  this  House  would  be  bound  to  decide  that  such  a  marriage  vas 
always  null  and  void,  although  every  peer  present  should  be  of  opinion  ihax 
Regina  v.  Heelis  was  improperly  decided;  and  that  in  England,  tlU  Lord 
Hardwicke^s  Act,  the  presence  of  a  priest  waa  as  little  necessary  for  making  a 
binding  marriage  contract  as  a  binding  contract  of  hiring  and  service.  On 
this  point,  Lord  Kingsdown  stated  that  he  desired  to  reserve  his  opinion.— 
(^Attorney- General  v.  Dean  and  Canons  of  Windsor^  8  W.  R.  477.) 

Principal  and  Agent. — Retention. — A  mercantile  house  in  Hamboi^h  in- 
structed a  firm  in  London,  with  whom  they  had  dealings,  to  buy  for  than 
L.  10,000  Three  per  Cent.  Mexican  Bonds  at  a  certain  price.  The  London  finn 
bought  the  bonds,  and  drew  bills  on  the  Hamburgh  house  for  the  amount  of 
their  account  in  respect  of  this  transaction,  which  bills  were  duly  honoured  aod 
paid  at  maturity.  Before  the  bonds  were  handed  over  to  the  Hamburgh  hooae, 
the  London  firm  stopped  payment.  Held^  that  the  London  firm  were  entitled 
to  a  lien  on  the  bonds  so  remaining  in  their  possession,  for  the  general  balance 
due  to  them  in  account  with  the  Hamburgh  house.  The  M.  R. :  The  plaintiSs 
do  not  dispute  the  general  proposition  of  mw,  that  a  factor  is  entitled  to  a  lien 
on  the  goods  of  his  principal  for  the  general  balance  due  to  him ;  but  they  con- 
tend that  the  defendants  cannot  be  regarded  in  the  light  of  factors  to  the  Ham- 
burgh firm,  and  that  the  evidence  shows  that  the  Hamburgh  firm  never  consigned 
goods  to  the  defendants  to  be  sold,  or,  indeed,  had  any  relations  of  that  descrip- 
tion with  them.  I  am,  however,  of  opinion,  that  the  defendants  are  entitled  to 
retain  these  bonds  until  the  balance  due  to  them  on  that  general  account  is 
satisfied.  The  nature  of  the  dealings  between  the  Hamburgh  firm  and  the  de- 
fendants appears  from  the  evidence,  especiidly  from  the  correspondence,  to  have 
been  of  this  character.  The  Hamburgn  firm  was  in  the  habit  of  employing  the 
defendants  to  enter  into  speculations  on  their  behalf,  in  securities  and  other 
matters  in  the  London  market ;  and  when  the  Hamburgh  firm  bought,  from 
English  numufacturers,  ^oods  to  be  consigned  to  them  in  Hamburgh,  thev  oc- 
casionally opened  a  credit  with  the  defendants  in  favour  of  the  shippers  of  the 
goods,  and  remitted  money  or  goods,  or  honoured  drafts,  to  meet  the  charges 
of  the  defendants.  For  all  these  purposes  they  were  employed  by  the  Ham- 
burgh firm,  and  acted  as  their  agents.  Upon  a  most  careful  consideration  of 
the  arguments  of  the  defendants,  I  am  unable  to  discover  any  principle  which 
would  entitle  a  factor  to  a  lien  for  the  general  balance  on  the  goods  of  his  prin- 
cipal, which  would  not  apply  to  an  agency  such  as  I  have  described,  which 
existed  in  the  present  case,  or  which  would  not  entitle  the  defendants  to  » 
lien  for  their  general  balance  on  any  securities  that  come  into  their  posBesEdoo, 
as  such  agents  of  the  Hamburgh  firm. — {Boch  v.  Gorissen^  8  W.  R.  488.) 

Will. — Survivorship. — A  testator  by  his  will  gave  certain  sums  of  stock  to, 
and  in  trust  for,  and  equally  to  be  divided  between,  his  three  granddaoghters 
and  his  grandson.     By  a  codicil  thereto,  he  revoked  the  bequests  thereby  made 
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U)  or  in  iaTOttr  of  his  three  granddauffhtera,  and  in  Heu  thereof  he  directed 
his  tmsteea  to  pay  the  dividends  of  each  of  their  shares  to  them  for  their  sepa- 
cate  use  during  their  respective  lives;  and  in  case  any  of  his  said  grand- 
daaghten  ehoold  die  without  issue,  he  directed  that  the  share  of  such  ox  them 
hb  dying  should  accrue  and  survive  to  the  survivors  of  all  his  said  grandchildren, 
including  the  grandson,  in  equal  shares,  the  shiures  of  the  daughters  to  be  sub- 
led  to  the  same  terms  and  conditions  as  the  original  share  thereof  thereby  given  ^ 
uy  or  in  trust  for  them.  The  grandson  and  two  of  the  granddaughters  died,  * 
leaving  the  third  granddaughter  their  survivor.  She  afterwards  died  without 
issue.  Heldy  that  the  woni  *^  survivor'*  referred  to  the  period  of  each  share 
falling  in,  and  that  on  the  death  of  the  last  grandchild  without  issue,  there 
bemg  no  survivor  at  that  period,  her  share  was  undisposed  of,  and  fell  into  the 
residue,— (iVfrOi  v.  Boddam,  8  W.  R.  490.) 

Rate. — Assessment. — By  a  local  Act  it  was  provided  that  the  gaol  should  be 
li&ble  to  '^  no  rate,  tax,  or  assessment  whatsoever,  parliamentary  or  parochiaL*' 
IhU^  that  within  the  term  "  parliamentary  rate**  was  included  a  rate  made  by 
commiaBioners  under  a  Local  Improvement  Act  for  the  purposes  of  carrying  the 
Act  into  execution.  Grompton,  J. :  It  is  expressly  recognised  bv  the  Court  of 
Exchequer,,  in  Waller  v.  Andrews^  that  *^  a  parliamentair  rate*'  may  mean  a 
rate  imposed,  not  by  Parliament,  but  bv  the  authority  of  rarliament.  We  have 
also  here  the  word  ^'  assessment,**  which,  as  far  as  I  am  aware,  is  never  applied 
to  a  burden  hnposed  directly  by  Parliament.  I  think  the  intention  of  the 
Legiakture  is  clear,  and  has  been  sufficientiy  ex^n^ssed. — (Justices  of  Kent  v. 
Maidstone  Commissioners.) 

Rate. — Literary  Societies  Act  (6  and  7  Vict.^  cap.  36). — ^The  Liverpool 
library  was  a  society,  the  funds  of  which  were  denved  nam  the  purchase- 
money  of  the  shares,  from  the  subscriptions  of  members,  from  tlie  fines  of 
members,  and  sale  of  shares  forfeited,  and  from  the  sale  of  earlier  editions  of 
hooks,  the  place  of  which  in  the  library  was  supplied  by  later  editions,  and 
from  the  sale  to  subscribers  at  cost  price  of  catalogues.  In  case  of  default  in 
caving  the  periodical  subscriptions,  the  shares  of  members  might  be  declared 
forfeited,  llie  shares  were  transferable,  and  might  be  sold.  The  rules  contained 
a  prohibition  against  any  dividend,  gift,  division,  or  bonus,  being  made  to  or 
between  the  members.  No  newspapers  were  introduced,  and  the  books  were 
circulated  solely  among  the  memoers,  and  such  strangers  as  were  gratuitously 
introduced  by  them.  Held,  that  the  society  was  within  the  exemption  of  the 
6  and  7  Vict.,  cap.  86,  sec.  1,  and  that  the  exemption  from  rates  of  Bocieties 
instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively,  l^ 
virtue  ol  the  6  and  7  Vict.,  cap.  86,  sec.  1,  applies  to  exempt  such  a  society  from 
rates  imposed  by  Acts  passed  subsequently  to  that  statute. — {7*he  Liverpool 
Library  v.  Mayor,  etc.,  of  Liverpool.) 

Libel. — Inuendo. — In  an  action  for  a  libel  saying  among  other  things  that 
the  plaintiff  was  a  ^^  truckmaster,**  and  was  *^  cruel  and  heartiess  in  his  treat- 
ment of  the  men  in  his  employ,^'  no  evidence  of  the  meaning  of  the  word 
truckmaster  was  given ;  and  the  judge  told  the  jury  that  it  was  not  an  English 
word  or  in  an  English  dictionary,  and  a  verdict  was  returned  for  the  plaintiff. 
HeUL,  that  the  woond  being  compounded  of  two  EngMi  works,  it  was  properly 
left  to  the  jury  to  say  what  meaning  the  word,  taken  with  the  circumstances 
proved,  was  intended  to  convey.  Pollock,  C.B. :  It  may  be  observed  that  a 
word  may  possibly  become  a  general  word  in  the  English  language,  though  it 
may  not  be  found  in  a  dictionary ;  if  I  were  asked  what  I  thought  was  meant 
by  ^'truckmaster,**  I  own  I  should  have  no  difficulty  in  saying,  ''  I  go  along 
vith  the  jury.**  I  should  say  many  words  may  come  into  use  generaSy  to  be 
onderstood  by  the  world  at  large,  and  to  be  explained  by  a  judge,  without  being 
actually  found  in  a  dictionary.  We  must  not  take  any  particular  book  which 
profeflses  to  give  aU  the  words  of  the  English  language  as  absolutely  and  ex- 
clusively an  authority  for  an  English  word.   It  is  not  necessary  to  give  examples. 
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as  every  one  must  be  aware  that  many  words  become  of  such  frequent  use  in 
the  English  language,  that  everybody  uses  them,  and  a  judge  wotild  be  booiid 
to  expound  them,  though  they  have  not  existed  so  long  as  to  be  in  the  ta^t 
edition  of  any  English  dictionary. — {Homer  v  Taunton^  8  W.  R,  499.) 

Lands  Clauses  Consolidation  Act,  1845.— iZi^A/  to  Support. — A  railwiy 
company,  having  taken  land  by  compulsory  conveyance  in  the  form  given  U 
'  Lands  Clauses  ConsoUdation  Act,  1845,  schedule  A  (8  and  9  Vict.,  cap.  2()j.— 
held  by  the  Ex.  Ch.,  affirming  judgment  of  the  Court  of  Exchequer,  that  the 
company  was  not  entitled  to  prevent  the  owners  of  the  mines  from  working 
them  without  paying  compensation,  notwithstanding  that,  independently  of  ih 
railway  being  made  upon  the  lands,  the  mines  could  not  be  worked  witlioui 
letting  down  the  surface. — {Great  Western  Ry,  Co,  v.  Fletcher ^  8  W.  R,  501.) 

Trustee. —  Will. — ^B.  made  C.  his  executor  and  trustee,  with  power  toappar.t 
co-trustees  or  succeeding  trustees.  B.  died ;  C.  did  not  take  out  probate,  kt 
by  will,  referring  to  B.*8  wiU,  appointed  E.  and  F.  to  be  succeeding  trustees  u. 
respect  of  B.'s  will  after  his  death.  F.  proved  C.'s  will,  and  waa  called  upon, 
as  executor  substituted  according  to  the  tenor,  to  take  probate  of  B.'s  will  U 
was  held,  that  the  distinction  between  the  terms  testator  and  executor  in  tb>- 
two  wills  was  so  marked,  that  F.  could  not  be  called  upon  to  do  ao. — (J/ossv 
Bardswell,  2  L.  T.  Rep.  N.  S.  800.) 

Divorce. — Condonation. — Condonation  is  conditional  on  no  offence,  of  whidi 
the  Court  takes  notice  judicially,  being  perpetrated  in  future ;  therefore  that 
cruelty,  once  condoned,  may  be  revived  by  subsequent  adulteiy,  and  coupled 
with  it,  so  as  to  form  a  ground  for  divorce.  Sir  C.  Creswell :  I  cannot  accei-.- 
to  this  application.  The  cases  cited  establish  that  if  a  marital  offence,  which 
might  have  been  the  foundation  of  a  sentence  in  a  matrimonial  court,  has  be<& 
condoned,  it  is  revived  by  any  subsequent  offence  which  might  itself  have  bMi 
the  ground  of  a  sentence  of  divorce  a  mensd  et  thoro.  With  respect  to  the 
observations  made  on  the  supposed  intention  of  the  statute,  I  can  see  no  reasor. 
why  the  husband  should  be  placed  in  a  better  position  bv  the  lenity  and  for- 
beajunce  of  his  wife,  than  he  would  have  been  m  if  she  had  not  forgiven  tb^ 
first  offence.— (Pa/7iwr  v.  Palmer,  2  L.  T.  Rep.  363.) 

Trust. — Remuneration. — ^Testatrix  by  her  will  appointed  P.  T.  H.,  the  phdntif  . 
who  had  for  many  vears  acted  as  her  solicitor,  one  of  her  executors,  and  the 
will  contained  the  following  clause : — ^^  I  give  and  bequeath  unto  the  said  P.  T. 
H.,  a  legacy  or  sum  of  L.100  sterling.  And  I  do  hereby  declare  it  to  be  lur 
will  and  desire  that,  in  the  execution  of  this  my  will,  tlie  said  P.  T.  H.  sbJl  be 
at  liberty  to  charge  for  his  professional  services,  as  if  he  had  not  been  appointeil 
an  executor  of  this  my  wilL"  Held,  that  the  trustee  was  only  eititled  to 
charge  for  what  are  strictly  ^^  professional**  services,  and  not  for  work  done  ami 
services  rendered,  which  ought  to  be  done  or  rendered  by  an  executor  in  a  kr 
capacity,  and  that,  having  undertaken  the  office  of  executor,  he  must  perform 
its  duties.— <£rareien  v.  Darby,  8  W.  R.  612.) 

Master  and  Servant. — Culpa,— To  make  the  master  liable  for  the  death  of 
his  servant,  it  is  necessary  to  prove  not  only  that  the  work  that  caused  the 
accident  was  insufficient,  but  that  there  was  negugeoce  on  the  part  of  the  master 
in  not  employing  a  competent  person  to  do  the  work.  Therefore  when,  on  » 
railway,  there  was  a  junction  of  two  lines,  at  which  point  there  was  a  turn- 
table wlkich  had  been  originally  constructed  for  a  single  line,  but  when  used  for 
a  double  line  it  was  braced  for  one  line  but  not  for  the  other,  and  it  had  been 
in  use  four  or  five  years,  when  one  of  the  company's  servants  employed  on 
the  line  was  killed  by  the  falling  of  a  carriage,  caused  by  the  breaking  of  the 
turn-table  on  the  side  where  no  additional  bracing  had  been  placed ;  it  was 
held  that  there  was  no  evidence  of  negligence  on  the  part  of  the  company,  and 
no  liability  for  the  accident. — (Potts  v.  The  Port  Carlisle,  etc.,  Company,  i 
L.  T.  Rep.  N.  S.  288.) 
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The  profession  has  already  heard  enough  of  the  complaint,  that  the 
business  of  the  Court  of  Session  is  declining.  We  do  not  refer  to 
that  subject  again  for  the  purpose  of  inquiry  as  to  its  causes,  or  even 
with  the  more  practical  view  of  suggesting  remedial  measures.  For 
the  present,  we  accept  the  altered  fortunes  of  the  Supreme  Court 
as  an  ascertained  fact,  and  one  which  is  likely  to  exert  no  incon- 
siderable influence  on  the  fortunes  and  prospects  of  the  legal  pro- 
fession for  some  time  to  come.  It  is  true  we  cannot  point,  after 
the  manner  of  the  English  journalists  a  few  years  ago,  to  deserted 
chambers,  abbreviated  cause  lists,  and  returns  of  the  number  of 
barristers  and  solicitors  who  have  emigrated  to  the  diggings,  in 
proof  of  the  severity  of  the  revolution  which  has  overwhelmed  the 
practitioners  of  our  metropolitan  courts.  The  rolls  of  the  Court 
of  Session  still  present  those  fair  and  ample  proportions  with  which 
the  profession  is  luhappily  familiar,  and  which  would  not  have  done 
discredit  to  the  English  Court  of  Chancery  in  its  palmy  days  of 
indolence  and  delay.  The  work  accomplished  by  our  Judges,  if 
estimated  by  the  bulk  of  the  current  reports,  would  appear  to  be  on 
the  increase ;  and  a  stranger,  perhaps,  would  observe  no  falling  off 
in  the  bustle  and  activity  that  peiTade  the  Parliament  House.  But 
to  the  initiated,  these  appearances  are  too  transparently  deceptive. 
This  increase  in  the  number  of  cases  annually  decided,  is  in  reality 
no  measure  of  the  amount  of  professional  business  done ;  it  is  the 
result  simply  of  the  attempt,  which  the  Court  has  at  length  resolved 
on  making,  to  clear  off  the  arrears  of  business  in  its  rolls.  So 
favourable  an  opportunity  could  hardly  have  been  anticipated  by 
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their  Lordships  when  they  first  applied  themselves  to  this  task;  bafl 
the  truth  is,  as  any  one  may  ascertain  by  looking  over  the  ^gtf 
bills  of  the  last  Summer  Session,  something  nearly  approachiiM  ^ 
to  a  total  stagnation  of  new  business.    We  are  much  afi-aid  thsl 
even  without  the  extra    pressure   which   has  been    brought  ti 
bear  upon  the  despatch  of  business,  the  arrears  of  the  Conrt  a 
Session  would,  in  a  very  short  time,  have  disposed  of  themselves 
just  as  the  largest  reservoir  will  run  dry  when  the  means  of  escap 
are  out  of  proportion  to  the  supply.    It  is  notorious  also,  that  thi 
character  of  the  business  depending  before  the  Court  of  Session  il 
undergoing  a  progressive  deterioration.     A  large  proportion  of  tha 
cases  presently  depending,  consists  of  appeals  in  bankruptcy,  and  ad* 
vocations  of  trifling  causes,  brought  either  for  the  sake  of  delay,  or  ti 
gratify  the  litigious  propensities  of  the  suitor,  rather  than  to  obtail 
justice.     Actions  of  damages  of  all  kinds  abound,  among  which  M 
may  notice  a  new  and  obnoxious  species,  based  upon  allegations  a 
fraud,  in  which  the  great  object  seems  to  be,  not  to  ascertain  whether 
a  fraud  has  been  committed,  but  to  determine,  by  a  most  preposterooff 
waste  of  judicial  time  and  attention,  and  an  unconscionable  expendi" 
ture  of  the  client's  money,  what  precise  amount  of  vagueness  ani 
irrelevancy  may  be  infiltrated  into  a  summons  without  proving  fetal 
to  its  constitution.     The  old  story  of  the  man  who  would  accustom 
his  horse  to  live  upon  a  straw  a  day,  afibrds  not  an  unfiiir  parallel 
to  the  history  of  some  of  these  unfortimate  lawsuits.   For,  just  when 
the  success  of  the  experiment  is  supposed  to  have  been  finally  de- 
monstrated, and  the  record  has  passed  triumphantly  through  the 
ultimate  stage  of  attenuation,  it  is  found  that  the  vitality  of  the 
action  has  been  undermined ;  and  ten  to  one  it  dies  of  inanitioo, 
without  even  getting  the  length  of  a  jury !     We  are  glad  to  own 
that  there  are  signs  of  some  improvement  in  this  as  in  other  branches 
of  practice ;  but  it  is  impossible  to  deny  that  the  quantity  of  chaff 
in  the  rolls  of  Court  bears  a  somewhat  unreasonable  proportion  to 
the  good  grain,  and  that  the  large  admixture  of  trashy  cases  de- 
stroys altogether  the  value  of  these  documents  as  a  criterion  of  the 
amount  of  bona  fide  business  depending  before  the  courts  in  Parlia- 
ment Square. 

It  happens  somewhat  singularly,  notwithstanding  the  state  (^ 
stagnation  to  which  the  market  of  litigation  has  been  reduced,  that 
the  number  of  aspirants  to  forensic  eminence  is  constantly  and 
steadily  increasing.     This  singular  exception  to  the  natm^al  law  of 
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npply  and  demand  must  be  susceptible  of  explanation.  Some 
listorbing  element  is  obviously  at  work;  and  that  element  we 
conceive  to  be  neither  more  nor  less  than  ignorance^ — ignorance 
general  and  wide-spread,  regarding  the  conditions  and  prospects  of 
professional  success. 

That  we  are  not  mistaken  regarding  the  matter  of  fact>  the  pro- 
^ional  reader  will  readily  grant ;  but  for  the  benefit  of  the  un- 
initiated, a  word  of  explanation  may  be  necessary.  It  is  in  the 
protession  of  the  Bar  that  the  excessive  supply  of  raw  material  is 
mo6t  painfiilly  manifest.  We  believe  our  remarks  might  be  applied 
in  strictest  justice  to  the  walk  of  the  barrister  throughout  the 
United  Kingdom ;  it  is  with  Edinburgh,  however,  that  we  ai*e  more 
immediately  concerned.  Within  the  last  ten  years  (including  a 
portion  of  1860)  there  have  been  very  nearly  a  hundred  admissions 
to  the  Faculty  of  Advocates.  In  the  two  decades  commencing  with 
1830  and  1840,  the  number  of  admissions  is  somewhat  less :  that, 
however,  is  the  least  important  point  in  the  contrast  to  which  we 
invite  attention.  In  looking  over  the  list  of  the  Faculty,  it  is  im* 
possible  not  to  be  struck  with  the  disparity  between  the  numbers 
of  practising  men  of  the  rising  generation  and  those  of  the  previous 
twenty  years.  Among  the  last  hundred  names  in  the  list,  it  is  just 
possible  to  select  about  fifteen,  representing  men  who  have  either 
retired  from  practice,  or  have  merely  been  called  to  the  Bar  as  an 
honorazy  profession.  Certainly  five-sixths  of  the  entire  number 
may  be  described  as  bona  fide  practising  barristers ;  and  practising, 
he  it  observed,  in  a  Court  which  decides  about  250  cases  in  the 
jear.  Look,  now,  at  the  reverse  of  the  picture.  In  neither  of  the 
periods  of  1830—40  and  1840-50  is  it  possible  to  name  fifteen  men 
who  have  any  practice  worth  naming ;  indeed,  if  we  said  ten,  we 
would  be  nearer  the  mark.  Prior  to  1830  there  is  scarcely  one ; 
and  we  may  therefore  safely  assume  that  the  five  and  twenty  or 
thirty  men  whom  we  have  in  our  mind's  eye,  and  whom  the  reader 
can  pick  out  for  himself  from  the  list  in  Oliver  and  Boyd!  a  Almanac^ 
represent  the  full  complement  of  senior  counsel  for  whom  employ- 
ment can  be  provided  in  the  Superior  Courts  in  Edinburgh.  In- 
deed, we  are  greatly  overstating  the  number;  because,  in  reality, 
several  of  the  leading  practitioners  of  firom  ten  to  thirty  years' 
standing  are  in  junior  practice ;  and  of  the  remainder  there  are 
J'everal  who  might  retire  firom  practice  altogether  without  leaving 

very  much  to  divide  amongst  their  more  fortunate  brethren. 
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From  this  eacplanation  it  will  be  apparent  that  the  smnber  of  i 
practising  junior  counsel  in  Edinburgh  is  out  of  all  propottion  lo 
that  of  the  senior  Bar ;  and  we  may  add,  equally  out  of  proportion  :i 
to  the  requirements  of  the  profession.    Yet  let  not  the  young  »-'| 
pirant  imagine  that  many  of  these  are  idle  men,  men  who  need  nci  I 
be  taken  into  Account  in  estimating  the  number  of  competitors  witk  i 
whom  he  must  strive  for  distinction.    It  is  well  known  that  tb 
bulk  of  professional  men  throughout  this  country  are  more  or  \m 
dependent  on  their  profession  for  support ;  and  we  are  not  aware 
that  the  Bar  of  Scotland  forms  any  exception  to  the  genend  rale  in 
•this  respect.    Nor  can  we  flatter  those  who  are  looking  forward  to 
admission  to  the  Faculty,  with  the  hope  that  many  of  those  who  an 
in,  will  retire  firom  practice,  and  give  place  to  more  enthusiastic 
competitors.    Every  day  the  avenues  of  business  are  becoming  nuxe 
strictly  fenced ;  and  experience  demonstrates  the  £su:t,  that  it  is  ex- 
tremely di£Scult,  if  not  impossible,  for  men  who  have  failed  in  one 
walk  of  life  to  succeed  in  a  new  career.    In  short,  we  may  take 
for  granted,  that  all  who  have  succeeded  in  securing  for  themselm 
a  share  in  the  substantial  advantages  of  the  profession,  will  bold 
fast  by  their  position,  in  the  hope  of  ultimately  improving  it 

In  this  state  of  matters,  we  would  venture,  if  we  had  the  oppor* 
tunity,  to  o£Per  a  word  of  sincere  advice  and  remonstrance  to  the 
firiends  of  those  young  gentlemen  who  are  pressing  forward  into  the 
ranks  of  the  legal  profession,  believing  they  are  on  the  road  to 
wealth  and  fame,  and  little  dreaming  of  unavailing  regrets  and  dis- 
appointment which  too  surely  await  them.  Assume,  sir,  we  iix)a]d 
say— assume  if  you  please  that  your  son,  who  has  eclipsed  all  his 
school  companions  as  a  linguist,  who  has  gained  the  prize  poem  at 
his  college,  and  is  even  possibly  a  favoured  contributor  to  tiie  local 
newspaper,  is  as  qualified  to  conduct  a  case  as  the  prosaic  indi- 
vidual whom  you  now  see  laboriously  hammering  at  the  constructioo 
of  a  deed  of  settlement  at  Lord  Drumthwacket's  bar.  We  agree 
with  you.  The  question  is  not.  Can  he  argue  as  well ;  but,  Cao 
he  do  better — so  much  better  as  to  deprive  this  prosaic  peraonage  of 
the  practice  he  enjoys  through  the  favour  of  three  or  four  of  bis 
fiiends ;  one,  peiiiaps,  an  old  college  acquaintance ;  another  a  near 
relative ;  a  third  the  correspondent  of  an  old  finend  of  the  fiunilj; 
and  the  rest  all  more  or  less  connected  by  the  ties  of  personal  or 
political  interest  and  good  fellowship  f  The  physician,  the  clergy- 
man, and  the  merchant,  may  all  succeed  without  displacing  their 
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contemporaties.  Vacancies  will  occur ;  new  branches  of  business 
may  open  up ;  new  men  enter  the  field,  who  naturally  seek  for 
business  relations  amongst  friends  of  their  own  standing.  But  the 
path  to  saccess  at  the  Bar  lies  orer  the  bodies  of  those  who  have 
been  struck  down  in  the  race ;  because  the  field  is  limited,  and 
practice  is  only  to  be  obtained  at  the  expense  of  others  whose  esta- 
blished connection  will  always  constitute  heavy  odds  in  their  favour 
agunst  the  untried  aspirant. 

^  Well,"  says  our  friend  Jones,  as  he  runs  over  these  pages  some 
doll  morning  in  the  Parliament  House,  ^^  what  he  says  is  all  very 
trae;  practice  all  depends  on  the  &vour  of  those  stupid  fellows  the 
agents ;  a  set  of  precious  humbugs,  who  have  no  discernment  for 
real  merit  T    Don't  misunderstand  us,  brother  Jones ;  we  have  our 
doubts  on  this  point  also ;  and  you,  who  are  still  in  your  noviciate 
(though  you  did  happen  to  be  ^  Dean"  at  the  last  Inveraiy  Circuit), 
are  not  presumably  a  veiy  competent  judge  of  the  merits  of  your 
Beniors,     We  will  not  deny,  since  denial  would  be  unavailing,  that 
you  carry  the  cocked  hat  of  a  fixture  Lord  President  in  your  pocket ; 
nor  that  that  yonder  learned  society,  which  last  night  cheered  your 
panegyric  on  the  ^^  educated"  electors  of  Great  Britain,  will  one 
day  place  your  name  in  the  front  rank  of  its  roll  of  honorary  mem- 
bers.   Thisi  however,  we  will  guarantee :  you  will  have  your  op- 
portunities— ^your  chances  of  success.    Everybody  has ;  some  are 
less  successfnl  than  others;  a  circumstance  which  is,  of  course, 
entirely  attributable  to  accident;  demerit  or  inability  having,  as 
every  one  is  aware,  no  hand  in  the  fiulure  of  any  professiontJ  as- 
pinmt,  under  any  circumstances  whatever.    To  be  serious,  we 
believe  that,  on  the  whole,  practice  is  very  fairly  distributed  in  our 
Courts^  according  to  the  qualifications  of  the  various  members  of 
the  profession,  although  accident  or  interest  may  now  and  then  give 
a  man  the  advantage  of  an  early  start.  Our  remark  is  certainly  less 
applicable  to  the  walk  of  the  solicitor,  whose  business  is  to  a  great 
extent  dependent  upon  interest  and  established  connection.    It  is 
otherwise  at  the  Bar ;  and  the  number  of  candidates  amongst  whom 
the  practice  is  at  present  divided,  whilst  it  says  something  for  the 
impartiality  of  the  other  branch  of  the  profession,  is  a  pretty  dear 
indication,  we  are  afraid,  of  something   like  general  mediocrity 
amongst  our  learned  brethren.     ^^  Wanted  a  genius,"  ought  to  be 
inscribed  on  the  door  of  a  certain  building,  to  which  one  sees  affixed 
three  or  four  times  a  year  certain  proclamations  in  mysterious  hiero- 
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glyphics^  and  headed  '^  Disputatio  Juridical'  If  you,  O  ingenuous 
reader,  feel  quite  sore  that  you  would  be  entitled  to  respond  to  the 
imaginary  advertisement,  pray  enter  the  portals  consecrated  to 
learning,  eloquence,  and  so  much  of  contemporary  applause  as  mij 
pass  for  fame.  If  you  are  not,  it  may  be  well  to  consider  whether 
some  humbler  but  more  lucrative  occupation  be  not  preferable  to  a 
profession  wbich,  like  the  army  and  the  church,  offers  you  the  por- 
tion and  the  expensive  habits  of  a  man  of  leisure,  with  the  income 
of  a  junior  clerk  in  a  mercantile  establishment. 


THE  PHILOSOPHY  OF  LAW  MAXIMS. 
III.  Culpa — Mora — Imperitia. 
Haying  explained,  in  our  last  number,  the  general  principles  of; 
Ctdpay  Imperitiuy  and  Mora^  we  come  now  to  consider  a  few  of  the 
legal  maxims  in  which  they,  popularly,  find  expression.  Culpa  has 
already  been  defined  both  by  its  generic  and  by  its  special  attri- 
butes ;  we  are  introduced  to  one  of  its  most  familiar  dogmas  in 
the  rule, — 

*^  Culpa  est  immiscere  se  rei  ad  se  non  pertinenti,'' 
A  person  does  wrong  who  interferes  in  things  with  which  he  has  no  concern. 
The  remark  has  previously  been  made,  and  it  is  again  suggested 
by  the  rule  before  us,  that  these  maxims  have  both  an  obvious  or 
prima  facie  meaning,  which  is,  for  the  most  part,  the  enunciation 
of  a  moral  truism,  and  a  secondary  or  legal  one.  In  the  rule  which 
we  are  now  considering,  there  is  this  additional  peculiarity,  that  the 
one  sense  is  in  some  danger  of  being  held,  and,  in  point  of  fact,  has, 
by  some  commentators,  actually  been  held  as  precisely  synonymous 
with  the  other.  The  question,  then,  is  here  important,  and  meets 
us  at  the  very  threshold — What  is  the  legal  meaning  of  the  role  t 
Does  it  imply  merely  that  a  person  who  interferes  with  the  business 
of  another,  with  which  he  has  no  concern,  commits  an  act  which 
is  legally  wrong  ?  We  think  not ;  and  we  repudiate  this  interpreta- 
tion as  a  mere  repetition  of  the  moral  platitude,  on  the  ground  that, 
in  point  of  fact,  this  is  not  the  view  which  the  law  adopts.  For  it 
is  notorious  that  the  law  does  not  always  hold  interference  with 
another  man's  afiairs  to  amount  to  Culpa.  It  certainly  always  g]ve^ 
the  action  negotiorum  gestio.  But  the  action  negotiorum  gestio  does 
not  necessarily  involve  the  presence  of  Culpa,  and  its  practical  re- 
sult is  often  a  mere  accounting  between  the  parties,  in  which  every- 
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liing  tnms  oat  to  their  mutual  satisfaction.  It  is  only  when  Culpa 
\  actually  present,  that  the  law  can  be  said  to  hold  interference  with 
nother  man's  afiairs  to  be  culpable  ;  and  a  law  which  carries  with 
so  much  of  an  ^  post  facto  character,  can  scarcely  be  regarded  as 
general  maxim. 

What  we  apprehend  as  the  true  meaning  of  the  rule,  depends  upon 
more  technical  construction  both  of  the  term  rei  and  the  qualifying 
rord  pertinenti  than  is  embodied  in  the  ordinary  sense.  According 
0  this  view,  we  accept  it  as  implying,  not  so  much  a  prohibition 
gainst  interference  with  the  private  property  of  another,  as  a  cau- 
ion,  directed  from  a  social  point  of  view,  against  all  such  transac- 
ions  as  are  inconsistent  with  the  profession  which  one  publicly 
issomes.  And  it  does  not  militate  against  this  interpretation,  that 
he  principle  which  forms  the  substance  of  it  wields  a  powerful  in- 
laence  in  the  sphere  of  modem  law.  It  was  not  less  familiar  to 
lie  Kotnans,  and  it  may  be  said,  indeed,  to  have  been  carried  out 
n  the  practice  of  their  law  with  a  rigour  and  severity  which  are 
ihogetber  alien  to  our  own.  It  was,  for  example,  one  of  the  special 
>bjects  for  which  the  provisions  of  the  Lex  Aquilia  were  enacted,  to 
give  reparation  for  the  damage  caused  through  the  ignorance  of  those 
who  made  unauthorized  pretension  to  a  knowledge  of  the  sciences 
and  arts  (D.  Lib.  ix..  Tit.  2).  And  the  liability,  in  such  circum- 
stances, being  specifically  put  on  the  ground  of  Culpa^  we  are  led  to 
advert  to  a  distinction  which  is  indicated  by  the  rule,  and  is  not 
nnworthy  of  attention.  A  person  who,  being  invested  with  the 
requisite  authority,  undertakes  a  duty  of  a  technical  description,  and 
causes  damage  to  another  through  his  unskilfulness  in  the  perform- 
ance of  it,  is  held  bound  to  repair  the  injury  sustained,  according  to 
the  principle,  ^^imperitia  culpcB  adnumeraturr  But  he  is  judged 
by  the  standard  of  Imperitia ;  and  Imperitxay  though  it  is  said  to 
be  allied,  is  by  no  means  equivalent  to  Culpa.  A  person,  on  the 
other  hand,  who  causes  damage  of  a  similar  kind,  but  under  the 
aggravation  of  wanting  the  public  authority,  which  is  the  usual 
warrant  of  a  profession  of  skill,  is  amenable  to  the  standard  of  Culpa 
itself.  And  the  two  methods  of  calculation  are  far  from  leading  to 
identical  results.  There  is  a  difference  incidental  to  the  very  nature 
of  the  transactions  from  which  the  Culpa  springs,  and  that  will 
naturally  induce,  in  the  first  place,  disparity  in  point  of  degree. 
There  is,  in  addition,  the  broad  distinction  which  the  law  may  be 
expected  to  establish  between  an  act  which,  though  unskilfully  per- 
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formed^  is  in  itself  lawfal,  and  an  act  which  is  both  anlawiiil  and 
unskiUnlly  performed  at  the  same  time. 

The  principle  of  the  rule  enters  largely  into  the  law  of  Scotland, 
both  criminal  and  civil.  It  always  a^ravates  an  ofience^  if,  in  addi- 
tion to  its  violating  prescribed  statutory  limits,  it  is  committed  bv 
one  who  is  not  entitled  to  engage  in  transactions  of  the  .kind  in 
question  to  any  extent  whatever.  Upon  a  recognition  of  the  same 
doctrine,  depended  the  former  practice  of  our  law  in  the  matter  of 
exclusive  privileges.  The  monopolies  conferred  on  Trades^  Corpora- 
tions, King's  freemen,  and  other  public  bodies,  though  seldom  dic- 
tated by  sound  considerations  of  public  policy,  gave  practical  expres- 
sion, notwithstanding,  to  the  idea  of  providing  for  the  public  interest, 
by  the  protection  of  a  certain  measure  of  authenticated  skill.  Since 
the  passing  of  the  Act  9  Vict.,  c.  17,  however,  the  subject  has  gra- 
dually been  divested  of  all  except  its  historical  importance.  So  far, 
at  least,  as  the  branch  of  law  with  which  it  is  connected  is  still  ope- 
rative among  us,  the  principle  of  the  rule  is  not  likely  to  receive 
efiect  in  the  spirit  of  the  decision  pronounced  in  the  case,  Taihrs  of 
Aberdeen  v.  MunrOj  Jan.  19,  1831, 9  S.  291,  where  it  was  ruled  that 
a  discharged  soldier,  being  ignorant  of  the  business  of  a  tailor,  was 
not  entitled  to  commence  business  within  the  burgh,  by  entering 
into  partnership  with  an  unfreeman,  and  taking  unfreemen  into  his 
employment.  The  doctrine,  also,  now  sufficiently  familiar  to  the 
practice  of  our  law,  that  a  servant  must  be  able  to  do  the  work  for 
which  he  hires  himself,  or  make  good  the  damage  which  is  occa- 
sioned by  his  ignorance,  may  be  adduced  as  another  assertion  of  the 
principle  of  the  rule.  ^ — 1771,  Bumety  M.  8491 ;  1801,  Guntiy  Hume, 
384. 

"  Culpa  caret,  qui  scit  sedprohibere  nan  potest^ 
He  is  free  of  blame,  who  knows  but  cannot  prevent. 

This  rule  has  its  pritnd  facie  application  rather  in  the  sphere  of 
public  than  of  private  law,  and  expresses,  in  a  negative  form,  the 

^  This  illiiBtration  recalls  onr  attention  to  the  important  distinction  which  we 
previously  exponnded,  between  a  lawful  act  nnskilfuUy  performed,  and  an  act 
which  is  both  unlawful  and  unskilful  at  the  same  time.  The  liability  of  the 
servant,  it  will  be  observed,  does  not  proceed  on  the  ground  of  the  princit^e, 
*'  Spondet  peritiam  artis^  et  imperitia  culpa  adnumeratur,^^  His  culpa  is  some- 
tiling  more  than  imperitia.  It  is  the  positive  avowal  of  a  peritia  to  which  he 
has  no  title.  The  distinction,  though  somewhat  subtle,  is  practically  important, 
and  worthy  of  attention. 
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ibligation  incumbent  upon  every  individual,  of  disclosing  any  in* 
^nded  plot  against  the  State  of  which  he  may  have  eognissance,. 
onder  penalty  of  being  punished  aa  an  accomplice  in  it.  It  was  ex- 
pRssIy  imposed  by  Justinian,  in  his  117th  Novel,  and  in  the  earlier 
lei  Julia  Mofestatis  it  is  laid  down  that  ^^Subdittu  gui  conailia  adverma 
principem  habita  non  detegit  punietidus  68^'*  Apart,  however,  from 
iD  special  enactment,  it  is  an  implied  duty  as  between  prince  and 
subject,  and  the  simple  constitution  of  such  a  relation  is,  of  itself, 
safEcient  to  induce  its  natural  responsibilities.  It  was  in  keeping 
vith  the  general  character  of  the  feudal  system,  in  its  earlier  mani- 
festations, and  descriptive  not  less  of  its  indifference  to  the  conditions 
of  public  policy  than  to  the  rules  of  private  justice,  that  it  lent  its 
sanction  to  the  principle,  ^^Vasallua  secreta  dominidetegere  nofi  tenetur; 
m>  nee  debet^  In  our  modem  law,  misprision  of  treason,  or  con- 
cealment of  offences  against  the  State,  involves  the  guilty  party  in 
statutory  penalties  of  a  very  serious  kind. 

Bat  the  rale  implies  something  more  than  this  negative  meaning, 
since  it  holds  good  in  circumstances  where  individuals  are  concerned, 
as  well  as  in  cases  where  the  State  intervenes  as  a  party.     In  this 
new,  our  attention  is  directed  to  its  positive  or  literal  construction — 
to  the  proposition  which  it  directly  affirms ;  and,  thus  interpreteil, 
H  has  a  wider  operation  in  private  than  in  public  law.    For,  where 
offences  against  the  State  come  to  be  considered,  it  can  never  be  a 
question,  whether  or  not  the  party  charged  with  a  guilty  knowledge 
of  the  criminal  design  could  have  staid  its  execution.     Of  this  con- 
tingency he  is  no  judge, — his  duty  being  absolute,  to  disclose  his  in- 
fonnation.  There  is  a  distinction,  however,  in  the  case  of  individuals ; 
and  the  Soman  law,  in  particular,  furnishes  some  striking  illustra- 
tions of  the  difference.    It  was  a  principle  of  the  earlier  law — dic- 
tated by  a  high  sense  of  public  morals — that  an  individual  who  was 
witness  of  an  attack  against  an  unarmed  person,  and,  having  the 
power  and  opportunity  of  repelling  the  aggressor,  failed  to  exercise 
them,  was  treated  as  an  accomplice  in  the  murder  which  might 
ensne  from  the  assault.    But  this  was  rather  an  extreme  application 
^^  the  ethical  doctrine  laid  down  by  Papinian,  ^^  hominis  interesse 
'«>wmm  quemcunque  heneficio  affici^^ — that,  in  the  interest  of  hu- 
i^tf,  it  is  well  that  people  should  be  disposed  towards  general 
^oevolence.    The  law  could  not  be  permanently  established  upon 
^hris  extending  so  widely  into  the  sphere  of  morals;  and  while 
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jurists  continued  to  debate  the  question,  whether  the  protection  oT- 
alien  interests  is  a  matter  of  inclination  or  of  duty,  it  gradually  b64 
came  the  rule  that,  as  between  man  and  man  in  their  private  capa^ 
citj,  such  a  full  measure  of  obligation  was  not  imperatiye  aabetwceq 
individuals  and  the  State.  Private  knowledge,  of  itaelf,  was  ml 
deemed  sufficient,  in  the  former  case,  to  justify  an  inference  of  comj 
plicity.  The  general  principle  was  not,  indeed,  abrogated,  that  i 
was  the  duty  of  every  one  to  do  what  lay  in  his  power  to  prevent  a 
injury  £Edling  upon  his  neighbour.  But  it  was  not  deemed  nnrea< 
sonable,  in  view  at  once  of  the  inferior  interests  involved,  andof  th 
fact  that  the  same  legal  relation  is  not  constituted  between  indivM 
duals  as  subsists  between  individuals  and  the  State,  that  the  panj 
charged  with  a  mere  negative  wrong  should,  at  least,  be  exemj 
from  the  burden  of  proof.  If  he  knew  and  could  prevent,  that 
a  position  to  be  verified  by  the  party  who  impeached  him.  If, 
mitting  knowledge,  he  should  plead  his  inability  to  act,  he  was 
on  slight  grounds,  to  be  involved  in  penal  liabilities  for  the  sufferii 
of  another  in  which  he  had  no  concern. 

Beyond  the  general  reference  we  have  made  to  the  law  of 
the  law  of  Scotland  does  not  admit  of  much  direct  illustration  fli 
this  rule.  It  operates  most  widely  among  those  questions  whiekl 
lie  in  the  intervening  ground  which  separates  the  public  firom  thi 
private  law ;  and,  while  these  were  familiar  to  the  practice  of  thi 
Bomans,  they  are  altogether  unknown  to  our  own.  With  us,  tht 
two  departments  are  marked  off  from  each  other  by  clear,  brodi 
lines  of  difference ;  and  though  the  spirit  of  the  rule  is  reflected 
largely  from  the  principles  of  both,  its  presence  does  not  alwajs 
meet  us  in  a  palpable  and  concrete  form. 

"  Quod  quia  ex  culpa  sua  damnum  sentit  non  inteUigitur  damnum  sentirf. 
A  person  Buffering  loss  through  his  own  fault  is  not  held  to  waSer  loss. 

We  have  already  called  attention  to  a  frequent  characteristic  of 
these  maxims,  that  they  affirm  at  one  and  the  same  time  a  moral 
truism  and  a  legal  proposition.  It  is  almost  superfluous  to  advert 
to  another  circumstance  by  which  they  are  distinguished,  whicb 
forms,  indeed,  a  feature  of  all  truths  expressed  in  the  concentrated 
form  of  aphorisms,  and  is  generally  regarded  as  one  of  their  inherent 
disadvantages.  We  allude  to  the  fact,  that  while,  in  their  scientific 
sense,  they  bear  a  deep  significance,  there  is  a  popular  view  according 
to  which  they  seem  to  aver,  not  merely  a  common  platitude,  but 
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sometimes  to  state  a  proposition  which  either  contradicts  its  own 
tenn%  or  is  manifestly  false.  The  mle  now  before  ns  illustrates 
this  peculiarity  in  a  very  striking  manner.  To  say  that  one  who 
aoffers  loss  through  his  own  fault  cannot  be  held  as  suffering  loss, 
is  to  use  language  which,  to  the  apprehension  of  ordinary  men, 
carries  with  it  a  palpable  contradiction.  It  is  only  when  the  terms 
of  the  assertion  are  examined  by  the  light  of  legal  science,  that  they 
are  invested  with  an  intelligible  meaning. 

In  the  Soman  law,  when  a  person  sustained  any  loss  through  the 
fault,  negligence,  or  malicious  wickedness  of  another,  he  was  said 
to  suffer  damnum;  and  this  expression,  which,  in  its  strict  philo- 
logical sense^  applied  to  the  condition  of  the  suffering  party,  was 
ultimately  used,  in  the  language  of  law,  to  denote  the  measure  of 
damages  or  relief  in  which  the  doer  of  the  wrong  was  held  liable  by 
the  sentence  of  the  Judge.  It  is  in  the  sense  that  no  third  party 
is  condemned  to  make  good  the  loss,  when  a  person  suffers  through 
his  own  fault,  that  we  are  to  accept  the  assertion  of  the  rule*  And 
this  interpretation  leads  us  to  advert  to  its  great  practical  result, 
that,  where  loss  is  directly  referable  to  one's  own  fault,  no  damages 
can  be  claimed  from  a  third  party,  whatever  other  reciprocal  obli- 
gations may  arise  out  of  the  transaction  to  which  the  loss  attaches. 
This  is  a  principle  of  universal  application  in  the  law  of  Scotland. 
Thus,  for  example,  the  general  doctrine  of  eviction,  whereby  a  seller 
is  bound  to  make  good  the  loss  of  the  purchaser,  is  qualified  by  the 
mle,  that  where  the  loss  arises  from  the  purchaser's  own  fault,  as 
by  his  undertaking  to  resist  the  claim,  and  failing  to  state  the  true 
defence,  he  is  excluded  from  the  action  of  relief  (Bell's  Fr.,  sec.  125). 
So  in  actions  of  warrandice  generally,  while  an  exact  interpretation 
will  be  put  on  express  terms,  and  warranties  clearly  assumed,  the 
law  is  strict  to  mark  that  no  one  shall  impose  upon  another  the 
burden  of  his  own  fault.  See  the  case  of  Rusaell  v.  Ferrier  (June 
12, 1792 ;  Hume,  675),  where,  in  an  action  on  the  sale  of  a  horse, 
which  was  warranted  by  the  seller  as  '^  sound,  free  of  all  disease  and 
blindness,"  notwithstanding  that  it  had  been  suspected  of  blindness, 
and  had  blemishes  about  the  eyes  which  were  known  to  both  parties, 
it  was  held  that  blindness  subsequently  supervening  did  not  render 
the  seller  liable  in  repetition  of  the  price,  on  the  ground  that  it  was 
(lirectly  referable  to  unskilful  treatment  on  the  part  of  the  pur- 
chaser. The  same  doctrine  was  even  more  strongly  affirmed  in  the 
later  case  of  Geddes  v.  Pennington  (May  19, 1814 ;  House  of  Lords, 
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Jane  16,  1817),  under  circumstaDces  which  very  clearly  indkiie 
the  disposition  of  the  law  towards  the  principle  embodied  in  the  rule. 
We  pass  over  the  well*known  maxim,  ^  Unieuique  mora  «va 
noeet"  as  affirming  nothing  more  specific  than  the  general  prin- 
ciple M:hich  we  have  already  considered.  The  next  two  roles,  a& 
referring  to  the  same  branch  of  the  doctrine  of  morOf  will  be  best 
considered  together. 

"  NtUla  inteUigitur  ibi  mora  fieri  ubi  nulla  petitio  est.^ 
Where  there  is  no  right  of  action,  dday  is  not  held  to  be  incurred, 

*^  Qui  sine  dolo  malo  ad  judicium  provocat  lum  videtur  moram  facere.^ 
He  who  appeals  to  law  without  any  fraudulent  object,  is  not  held  gniltj  of  dday. 

Of  these,  the  first  does  not  admit  of  much  direct  illustration.  It 
is  one  of  those  legal  maxims  which  are  felt  to  be  indispensable  to 
every  well-ordered  system  of  law,  bnt  which,  from  its  rery  abstract 
terms,  it  is  not  easy  to  detect  in  any  concrete  form.  We  notice  it 
here  principally  as  requiring  great  exactness  in  the  method  of  cod- 
Btruction,  and  as  raising  a  distinction  not  altogether  of  an  obvions 
nature.  At  first  sight,  it  might  be  held  to  assert,  that  where  there 
is  no  petition,  there  can  be  no  delay.  But  such  a  proposition  would 
bear  no  legal  force ;  for  there  are  circumstances  in  which,  without 
any  antecedent  demand,  the  law  holds  delay  to  have  taken  place. 
A  case  of  that  kind  arises  when,  in  money  obligations,  dies  inter- 
pellat  pro  Aointn6,.and  the  term  of  payment  is  past.  What  really 
is  affirmed  by  the  rule,  is  a  principle  of  law,  not  a  mere  dedaration 
of  fact.  It  is  the  doctrine,  that  where  there  is  no  right  of  action, 
there  can  be  no  mora  on  the  part  of  him  against  whom  the  action  is 
addressed ;  in  other  words,  that  the  penalties  of  delay  are  not  in- 
curred by  refusing  effect  to  an  obligation  which  is  ipso  jure  null 
It  is  thus  clearly  and  concisely  stated  by  the  author  of  tlie  rale— 
"  Ex  ohligatione  petitio^  ex  petitione  mora  naseiturj  ideoque  vbi  mlh 
obligatio  esty  ibi  nulla  petitioy  et  uin  nulla  petitio^  ibi  nulla  moroT 

The  principle  of  the  second  rule  is  more  frequently  encountered 
in  practical  operation.  Its  meaning  is,  that  a  person  who  resorts 
to  law  on  just  and  reasonable  grounds,  is  not  to  be  involred  in  thej 
consequences  of  mora  as  a  penalty  for  doing  so.  What  are  just  and 
reasonable  grounds,  will,  of  course,  be  variously  interpreted.  Gothoi 
fred,  in  his  commentary  on  the  rule,  says  it  consists  in  following  the 
usual  practice.  The  Romans,  with  the  view  of  preventing  vexatioos 
litigation,  imposed  upon  suitors  i\kQJuramentum  decalumniay — an  oath 
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vhicb,  OD  nmilar  gTounds,  was  imported  into  our  law  by  Act  1429, 
c  125,  and  entered  largely  into  oar  former  practice.  In  the  pre- 
lent  daj  its  tue  is  almost  entirely  limited  to  actions  of  divorce ;  and 
tiiift  &ct  suggests  the  consideration,  that,  the  role  has  a  wider  prac- 
tical significance  in  a  system  such  as  ours,  where  a  large  discretion 
ii  allowed  to  the  will  of  individuals,  than  in  circumstances  where, 
IS  in  the  Boman,  it  can  only  operate  under  the  conditions  of  a  nar- 
row and  somewhat  arbitrary  test. 

The  aothor  of  the  rule  adduces  as  an  illustration  the  case  of  a 
depositary  refiiaing  to  give  up  to  a  third  party  the  goods  of  which 
he  has  the  custody,  on  the  ground  that  the  claimant  either  cannot 
produce  authority  from  the  depositor,  or  instruct  a  title  as  his  heir. 
The  same  example  might  be  stated  from  the  law  of  Scotland,  and 
othen,  equally  pertinent,  could  be  multiplied  indefinitely.    There 
are  few  principles,  indeed,  the  presence  of  which  will  be  more 
largely  detected  among  difiPerent  branches  of  law,  which  have  little 
or  no  special  connection  with  one  another.    It  underlies  the  whole 
doctrine  of  Diligence,  indicating,  in  a  general  way,  the  limits  within 
which  legal  remedies  may  be  resorted  to,  without  incurring  the 
penalties  of  irrelevant  pleading.     It  enters  into  the  principle  of 
Retention,  pointing  to  a  boundary,  beyond  which  it  is  not  safe  to 
torn  to  mie's  own  advantage  the  accident  of  possession.    Its  influ- 
ence is  felt  in  Assignations,  in  circumstances,  generally,  in  which  the 
relation  between  the  original  contracting  parties  may  give  place  to 
another;  while,  in  questions  between  debtor  and  creditor,  which  are 
likely  to  lead  to  the  judicial  consignation  of  money,  it  operates  with 
unusual  finequency,  and  with  a  striking  practical  effect.    Perhaps, 
however,  its  full  significance  is  nowhere  better  realized  than  in  the 
important  department  of  Process  included  under  Arrestments  and 
Moltiplepoinding.     The  theory  of  the  latter  diligence,  indeed,  is 
the  principle  of  the  rule  itself-— Multiplepoinding  being  nothing 
else  than  Aprovoeatio  €td  judicium^  established  by  the  law, — a  remedy 
which,  in  the  event  of  double  distress,  the  holder  of  the  common 
Amd,  as  a  general  rule,  may  lawfully  employ.    To  verify  these 
general  statements  by  a  reference  to  individual  cases,  would  be 
quite  an  endless  task ;  we  shall  content  ourselves  with  a  single 
illustration.    In  the  case  of  Craig^  13  Jan.  1847,  it  was  held  in 
strict  conformity  with  the  principle  of  the  rule,  that  goods,  being 
deposited  by  one  party,  and  arrested  as  the  property  of  another,  the 
arrestee  was  entitled  to  hold  possession  till  judicial  authority  to  de- 
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liver  was  obtained.  On  the  one  hand,  it  is  a  general  principle  of 
law,  that  an  arrestee  must  give  effect  to  an  arrestment,  and  its 
attendant  forthcoming ;  on  the  other,  it  is  a  role  of  not  leas  aatho- 
rity,  that  a  depositary,  while  suffering  arrestment  in  his  hands,  mint 
retain  his  charge,  qua  property,  as  against  every  one  but  the  origH 
nal  depositor.  In  circumstances,  therefore,  which  combine  these 
two  conflicting  elements,  a  person  being  both  depositary  and 
arrestee  at  the  same  time,  is  well  entitled  provocare  adjwHeium.  la 
the  present  case,  that  appeal  consisted  in  the  retention  of  poflsession, 
with  the  view  of  inducing  a  judidal  settlement  between  the  parties; 
and  the  law,  considering  that  this  was  done  on  just  and  reasonable 
grounds,  held  the  arrestee  justified  in  refusing  satisfaction  to  the 
claims  of  both. 

We  conclude  this  branch  of  our  subject  with  the  rule — 

"  Imperitia  culpx  adnumeratur," 
Want  of  skill  is  accounted  culpable. 

In  our  institutional  text-books  this  rule  is  generally  introduced 
by  the  words,  ^'  Spondet  peritiam  artis^^*  and  they  are  worthy  of 
attention,  as  containing  an  expression  of  the  grounds  on  which  the 
doctrine  of  the  rule  proceeds.  For  imperidoj  as  a  mere  abstract 
consideration,  is  not  the  circumstance  which,  of  itself,  induces 
liability.  There  are  many  relations  in  life  in  which  a  want  of 
skill  may  be  exhibited  to  the,  injury  of  others,  without  involving 
the  guilty  party  in  the  consequences  of  a  penal  action.  It  is  only 
accompanied  by  this  result  when,  in  the  eye  of  the  law,  it  is  ac- 
counted culpable ;  and  it  is  only  accounted  culpable  when  the  pos- 
session of  it  has  been  antecedently  avowed.  And  this  does  not, 
necessarily,  require  a  positive  declaration.  It  is  always  held  by 
law  to  be  made  where  the  performance  of  an  act  requiring  skill  is 
undertaken  by  one  with  the  view  of  hire,  or  with  some  other  object 
tending  to  his  own  advantage.  A  case,  therefore,  of  necessity, 
or  interference  by  one  party  at  the  request  and  for  the  benefit  of 
another,  are  not  circumstances  falling  within  this  apprehension  of 
the  law. 

The  rule  was  a  favourite  maxim  with  the  Romans,  and  the  illus- 
trations of  it  in  the  Pandects  are  very  numerous.  A  large  oolieo- 
tion  of  these  will  be  found  in  the  2d  title  of  the  9th  Book,  under 
the  commentary  on  the  Lex  Aquilia.  Among  other  instances,  are 
mentioned  those  of  a  physician  improperly  castrating  a  slave  (I.  7, 
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lec.  8) ;  of  on  artisan  undertaking  to  polish  a  cap,  and  breaking  it 
(1. 27,  sec.  29) ;  of  a  muleteer  unable  to  restrain  his  team,  and  run- 
niog  down  a  passenger  (1.  8,  sec.  1).  In  all  these  cases,  the  parties 
vere  liable  for  the  damage  caused  through  their  unskilfalness,  and 
reparation  might  be  enforced  either  ex  locato  or  ex  lege  Aquilioj — the 
tenns  in  the  Roman  law  corresponding  to  our  actions  under  the 
contract,  or  at  common  law,  and  under  statute.  An  exception, 
liowever,  to  the  rule  is  noticed  in  D.  xi.,  T.  6, 1. 1,  sec.  1 :  '^  ^'  menear 
faUum  modum  dixerit^  etc.  This  was  the  case  of  a  land-surveyor, 
who  was  not  accounted  liable,  either  to  the  purchaser  or  seller  of 
an  estate,  for  any  mistake  in  marking  off  its  boundaries.  The 
grounds  of  his  exemption  were,  that  there  exbted  no  contract  of 
location  between  the  parties — that  while,  on  the  one  hand,  his  ser- 
vices had  all  the  character  of  a  benejiciumj  his  recompense,  on  the 
other,  was  strictly  to  be  regarded  as  a  honorarium.  There  beings 
according  to  this  view,  no  civil  obligation,  he  was  only  held  bound 
to  make  good  the  consequences  of  dolus. 

The  rule  has  been  imported  into  our  law  in  very  much  the  same 
form  which  it  assumed  in  the  Soman.  It  is  well  known  in  practice, 
and  our  institutional  writers  have  attempted  to  fix  down  its  applici^ 
tion  to  the  standard  of  certain  definite  principles.  But  we  cannot 
see  that  any  clear  and  satisfactory  conclusion  has  been  arrived  at  in 
this  way.  Abstractly  considered,  there  are  few  doctrines  in  our  law 
which  more  skilfully  evade  the  restrictions  of  positive  rules ;  and  the 
train  of  our  decisions  does  not  suggest  that  it  has,  practically,  en- 
joyed a  very  uniform  operation.  It  seems,  therefore,  more  con- 
sistent both  with  theory  and  practice  to  state  the  points  which  have 
been  settled,  less  as  collateral  dogmas,  than  as  additions  and  limita- 
tions to  the  general  principle  of  the  rule.  This  we  shall  now  en- 
deavour to  do  shortly,  in  bringing  the  present  branch  of  our  discus- 
sbns  to  a  close. 

That  when,  in  the  ordinary  intercourse  of  life,  a  person  under- 
takes an  act  requiring  skill,  and  fails  in  the  due  performance  of  it, 
he  must  repair  the  incidental  damage,  is  about  the  most  general 
statement  that  can  be  made  of  the  doctrine  we  are  now  considering. ' 
In  this  broad  sense  it  has  obtained  a  very  frequent  recognition 
{PtdMe  V.  Scott^  Feb.  1798,  Hume,  304 ;  Sim  v.  CfarA,  Dec.  2, 1831, 
10  S.  85 ;  Aff.  July  1, 1833, 6  W.  S.  452 ;  Clasan  v.  Bhck,  Feb.  15, 
1842,  4  D.  743).  These  are  the  cases  of  a  farrier,  of  a  lawyer,  and 
a  messenger,  held  liable  for  unskilfulness  in  their  several  occupa- 
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tions.  Bat  whenever  tbis  pToposition  has  been  made^  we  are  met  by 
qualifications  and  exceptions.     Of  these  we  note  the  following;— 

(1.)  It  is  not  eyeiy  degree  of  imperitia  that  induces  liability.  In 
the  absence  of  express  agreement, — and  express  agreement  in  sadi 
circomstances  is  practically  impossible, — it  is  not  the  hi^est  skill 
that  is  required,  but  only  such  an  amount  as  is  fair  and  reasooakk 
(Bell's  Pr.,  p.  61,  sec  153).  What  that  amount  is,  most^  in  all  cases^ 
be  a  matter  of  evidence ;  failure  and  success  bdng  alike  rejected  by 
the  law  as  exclusive  tests.  A  surgeon  is  not  bound  to  cure  his  patient 
A  law-agent  does  not  undertake,  at  all  hazards,  to  wm  his  cause. 

(2.)  The  principle  of  the  rule  is  further  modified  in  the  proposi- 
tion, which  at  the  same  time  repeats  the  substance  of  the  last,  that 
a  man  of  skill  who  fbUows  the  usual  practice  of  his  profession,  is  not 
liable  for  imperiiia^  Grahame  v.  AUaonj  Dec.  3,  1830,  9  S.  130; 
Aff.  July  19,  1833,  6  W.  S.  518. 

(3.)  In  point  of  fact,  imperitia  can  never  change  its  character. 
But  even  when  established,  a  party  guilty  of  it  may  incur  no  liability 
in  point  of  law.  This  is  the  case  when  the  discretion  of  a  profes- 
sional man  yields  to  the  injunctions  of  the  person  to  whom  he  hires 
his  skill.  Mandate  is  substituted  for  location,  and  the  reciprocal 
obligations  are  ruled  accordingly.  But  this  relation  is  one  which 
seldom  occurs  in  practice.  Complete  £reedom  of  judgment  is  a  prin- 
ciple almost  necessarily  involved  in  the  operation  of  skilled  labour. 
The  point  decided  in  the  case  of  Meggit  v.  Thomson^  Feb.  2,  1827) 
5  S.  275 — ^that  an  agent  who  received  instructions  fix)m  his  client  as 
to  the  preparation  of  a  summons,  and  on  the  advice  <^  counsel 
followed  another  course,  which  proved  to  be  erroneous,  was  entitled, 
notwithstanding,  to  the  payment  of  his  account — may  be  stated  as  an 
exception  to  the  general  rule. 

(4.)  But  while  special  injunctions,  as  raising  the  contract  of  man- 
date, must  be  strictly  obeyed,  mere  general  instructions,  addressed 
to  a  man  of  skill,  admit  of  deviation  within  the  limits  of  known  pro- 
fessional practice.    Bumet  y.  Clarke^  10  Dec.  1771  (8491).    Here 

>  In  stating  this  role  as  a  branch  of  the  general  doctrine,  we  are  a]ao  foUov- 
ing  the  usual  practice.  But  its  tenns  are,  clearly,,  philcsophicslly  inaocnnte. 
Imperitia^  indeed,  has  so  much  of  a  relative  character,  that  what  is  want  of 
skill  in  some  drcumstances,  may  not  be  accounted  so  in  others.  This  circum- 
stance, however,  is  more  than  expressed  by  the  imposition  of  an  ex  post  facto 
test.  If  following  the  usual  practice  constitutes  peritia^ — and  this  is  a  poBition 
which,  speaking  generally,  we  are  entitled  to  assume, — ^the  mere  failure  of  the 
event  to  which  it  is  applied,  does  not  certainly  convert  it  into  the  reefifjppeaie. 
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another  exception  falls  to  be  stated ;  a  messenger  having  been  held 
not  to  be  a  man  of  skill  in  this  sense  of  the  rule,  or  rather  this  par- 
ticular application  of  it,  and  therefore  bound  to  adhere  to  the  letter 
of  his  instructions.    Miller^  July  10,  1810,  15  F.  0.  760. 

(5.)  The  imperUia  which,  on  the  general  principle  of  the  rule,  is 
held  actionable,  is  that  of  a  professional  man  who  hires  out  his  skill. 
The  conduct  of  others,  rendering  free  services,  is  judged  by  the 
standard  of  negotiarum  gestio ;  and  the  consideration  that  no  reward 
is  taken  may  have  the  effect,  as  we  have  seen,  of  diminishing  the 
liability  for  culpa*  It  is  a  peculiarity  of  the  relation  subsisting  be- 
tween a  professional  man  and  his  client,  that  this  circumstance  will 
not  exempt  from  the  responsibility  which  attaches  to  him  as  a  man 
of  skill.     Carrie  v.  Colqulioun,  June  17,  1823,  2  S.  407. 

We  now  take  leave  of  this  branch  of  our  discussions,  having  illus* 
trated  die  general  principle  of  the  rule,  and  showTi  its  extensive  ap- 
plication both  in  the  civil  law  and  in  our  own.  It  does  not  fall 
within  our  province  to  deal  with  matters  of  detail.  The  question  of 
what,  in  different  circumstances,  is  to  be  accounted  imperitta^  and 
the  measure  of  compensation  to  be  exacted  for  it,  are  strictly  of  this 
character ;  and,  oH  these  points,  we  must  refer  the  reader  to  the 
works  of  our  institutional  writers.  W.  A.  B. 
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COURT? 

Wb  have  been  favoured  with  a  perusal  of  a  valuable  paper  by 
a  late  much  esteemed  member  of  the  legal  profession,  being  notes 
on  the  Beport  of  the  Select  Committee  of  1840  on  the  Supreme 
Court  of  Judicature  in  Scotland,  with  the  Minutes  of  Evidence. 
The  writer  (Mr  David  Cleghom,  W.S.)  was  at  the  time  Crown 
Agent,  and  the  notes  were  made  with  a  view  to  be  submitted  to  the 
late  Lord  Rutherfurd,  who  was  then  Lord  Advocate.  The  views 
expressed  in  regard  to  the  institution  of  permanent  Lords  Ordinary, 
and  judgments  by  them,  are  well  worthy  of  consideration,  and  so 
forcibly  expressed,  that  we  extract  with  permission  that  portion  of 
the  notes  which  deals  with  this  subject : — 

I  think  there  should  be  no  decision  by  a  Lord  Ordinary,  and  that 
the  great  evil  is  that  it  is  made  necessary  to  obtain  snch  a  decision. 

VOL.  IV.-^NO.  XLV.  SEPTEMBER  1860.  N  N  N 
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I  do  not  expect  to  see  any  great  improvement  until  such  an  altera- 
tion is  made  in  the  system  as  shall  entitle  a  litigant  to  obtain  one 
decision  only,  and  that  pronounced  by  a  Division  of  the  Court  con-  .  ^ 
sisting  of  four  Judges.   I  think  the  institution,  in  1808,  of  permaDent  '  ^ 
Lords  Ordinary,  was  a  great  error,  and  I  shall  now  state  some  of  '  i 
my  reasons  for  thinking  so. 

When  the  Court  consisted  of  fifteen  Judges,  cases  were  brought  >  i 
before  all  of  them  by  weekly  rotation,  with  the  exception  of  the  i : 
Lord  President.     In  this  way  the  cases  were  prepared  and  decided  j 
in  the  first  instance  by  a  Lord  Ordinary ;  but  that  Lord  Ordinair,  _  i 
except  during  the  week  in  which  by  rotation  he  was  in  the  Cater  i 
House,  sat  on  the  bench  and  judged  in  all  cases  which  came  before  '  i 
the  Court,  including  those  which  he  had  himself  decided.     In  1808  4 
the  Court  of  Session  was  formed  into  two  Divisions,  and  the  Lords  f 
Ordinary  were  made  what  has  since  been  called  permanent    Bv 
the  Act  then  passed,  there  was  a  complete  distinction  made  between 
the  Judges,  who  had  formerly  been  equal.    Five  of  them  weiB 
appointed  Lords   Ordinary,  and  the  remaining  ten  formed  two 
Courts  of  Review,  consisting  of  five  each.     The  duty  of  the  Lords  i; 
Ordinary  was  to  prepare  and  decide  causes  in  the  first  instance;  ;i 
their  decisions  being  in  all  cases  subject  to  the  review  of  one  of  the  Ji 
Divisions.      From  that  time,  although  a  lawyer  was  appointed  a  .1 
Judge  of  the  Supreme  Court,  he  was  not  admitted  to  sit  in  the  !i 
Inner  House  in  conducting  the  ordinary  business  of  the  Court,  but 
was  placed  in  the  Outer  House  in  the  rather  humiliating  situation 
of  having  all  his  decisions  reviewed  by  Judges  who,  according  to 
the  constitution  of  the  Court,  were  not  his  superiors  in  any  respect, 
and  had  only  become  entitled  so  to  review  them  from  the  circum- 
stance of  seniority.    On  the  other  hand,  the  duty  of  the  ten  Judges 
of  the  Inner  House  was  limited  nearly  to  the  power  of  reviewing 
the  decisions  of  the  Lords  Ordinary.    This  distribution  of  the  busi- 
ness appears  to  me  to  be  injurious  to  the  Bench,  the  Bar,  and  the 
litigants. 

1,  As  regards  the  Benchj  the  five  Lords  Ordinary  are  placed  in 
very  unfavourable  circumstances.  Where  a  power  of  reviewing 
judgments  is  given,  the  Court  of  Review  or  Court  of  Appeal  is 
presumed  to  be  better  fitted  for  giving  a  proper  judgment  than  the 
Judge  appealed  from  :  thus  the  decisions  of  the  Sheriflf-substitate 
are  subject  to  be  reviewed  by  the  SheriflT-depute,  and  afterwards  by 
the  Court  of  Session,  and  the  decisions  of  the  Court  of  Session  are 
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subject  to  appeal  to  the  House  of  Lords.  The  decisions  of  the 
Lords  Ordinary  are  thus  held  to  be  of  less  value  than  the  judgments 
of  the  Inner  Honse,  thereby  holding  them  as  inferior  Judges.  From 
the  questions  put  by  the  English  and  Irish  lawyers^  it  is  evident 
they  consider  the  Lords  Ordinary  as  holding  separate  Courts. 

In  preparing  and  deciding  cases,  the  Lord  Ordinaiy  has  not  the 
means  of  making  known  to  the  public  and  the  Bar  the  views  under 
which  he  decides  them.  From  the  size  of  the  rooms  in  which  the 
debates  take  place,  the  Bar  are  excluded  from  hearing  the  discus- 
sion ;  everything  is  carried  on  in  private,  and  the  Lord  Ordinary's 
interlocutor  and  note  are  prepared  by  him  at  home.  One  natural 
efiect  of  this  is  the  desire  of  the  Lords  Ordinary  to  make  known  the 
grounds  on  which  they  decide,  so  that  the  parties,  the  Court  of 
Review  and  the  Court  of  Appeal,  may  know  the  grounds  of  their 
decisions ;  and  as  every  case  may  be  carried  to  appeal,  the  notes  are 
necessarily  so  full  as  to  meet  that  possible  contingency. 

When  the  Lord  Ordinary  has,  after  great  labour,  pronounced  a 
judgment,  if  it  is  acquiesced  in  the  case  is  lost  to  the  profession 
and  the  public,  as  such  cases  are  not  reported.  Holding,  therefore, 
that  these  cases  are  well  disposed  of,  the  Judge  does  not  get  any 
credit  with  the  public  for  the  disposal  of  them.  If,  however,  the 
decision  of  the  Lord  Ordinary  is  submitted  to  review,  it  is  then  re- 
ported, and  appears  as  a  case  in  which  one  of  the  parties  was  dis- 
satisfied with  the  judgment.  The  decisions  of  the  Lord  Ordinary 
thus  only  become  known  to  the  Judges  of  the  Inner  House,  and  to 
the  Bar^  when  tliey  have  given  dissatisfaction  to  one  of  the  parties, 
and  therefore  may  be  considered  doubtful ;  and  if  altered  by  th« 
Court,  then,  unless  the  decision  of  the  Court  shall  be  altered  upon 
appeal,  the  Lord  Ordinary  must  be  held  to  have  pronounced  a  bad 
decisicm.  The  duties  thus  imposed  upon  the  Lords  Ordinaiy  appear 
to  expose  them  too  much  to  criticism  ;  and  to  this  exposure  they 
remain  for  a  period  of  ten  or  twelve  years,  until  by  seniority  they 
are  admitted  to  become  members  of  the  Inner  House. 

As  to  the  eight  Judges  forming  the  two  Divisions  of  the  Inner 
House,  the  separation  of  the  Lords  Ordinary  from  them  does  not 
appear  to  be  attended  with  any  good  effect.  They  are  the  eight 
oldest  Judges  of  the  Court ;  and  when  a  vacancy  occurs,  it  is  sup- 
plied by  the  eldest  Lord  Ordinary,  who  may  have  been  ten  or  twelve 
years  acting  in  that  subordinate  capacity.  If  he  has  given  satis£u> 
tion  as  a  Lord  Ordinary,  and  has  thus  been  overloaded  with  busi- 
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ness^  be  may  be  supposed  to  look  to  the  Inner  House  as  a  place  of 
repose.  If,  on  the  other  hand,  during  the  probation  he  has  nut 
given  satisfaction,  he  is  not  likely  to  add  much  to  the  confidence  of 
the  public  in  the  Court  of  Review  of  which  he  becomes  a  member. 

If,  wheh  a  vacancy  occurs  in  the  Inner  House,  in  place  of  gelling 
the  oldest  Lord  Ordinary,  the  vacancy  were  supplied  by  the  mo^ 
eminent  lawyer  at  the  Bar,  he  would  carry  with  him  the  confidence 
of  the  public,  and  would  thus  be-  a  certain  and  valuable  acquisition 
to  the  Inner  House.  I  conceive  that  the  Inner  House  onglit 
periodically  to  receive  such  additions,  and  that  the  want  of  theto 
cannot  be  supplied  by  any  other  means. 

The  duty  of  the  Judges  in  the  Inner  House  being,  in  a  measure, 
limited  to  that  of  reviewing  the  decisions  pronounced  by  the  Lords 
Ordinary,  their  equals  in  all  other  respects,  great  allowance  should 
be  made  for  their  not  feeling  the  full  weight  of  responsibility,  which 
would  attach  to  them  if  they  were  judging  of  the  whole  case  ori- 
ginally, and  at  the  same  time  finally.  Where  Judges  of  Review  have 
the  record  before  them,  and  the  interlocutor  and  notes  of  a  Lord 
Ordinary  in  whom  they  repose  confidence,  any  rule  of  Court  which 
may  require  that  they  should  hear  long  speeches  from  counsel  is 
not  likely  to  produce  any  beneficial  result.  It  is  different  where  cases 
are  carried  by  appeal  to  the  House  of  Lords,  where  there  is  implied 
a  greater  want  of  knowledge,  on  the  part  of  the  Judges,  of  the  law 
by  which  the  decision  should  be  given  :  the  presiding  Judge  there 
may  be  supposed  really  to  hear  counsel  patiently,  when  he  is  sup- 
posed to  be  getting  information.  It  is  different  with  the  Judges  of 
the  Court  of  Session,  who  are  supposed  to  be  familiar  with  the  law 
of  Scotland,  and  who,  in  reviewing  the  decisions  of  a  Judge  in  all 
respects  their  equal,  may  be  supposed  to  regard  his  opinion  with 
partiality. 

What  has  now  been  said  as  to  the  Bench  applies  universal!)  ; 
but  what  has  taken  place  since  the  Judicature  Act  passed,  ap- 
pears to  me  strongly  to  confirm  the  views  I  have  stated.  Since 
then,  three  of  the  most  eminent  lawyers  of  their  time  (Lords  Cran- 
stoun,  Moncreiff,  and  Jeffrey),  and  each  of  them  having  been  Dean 
of  Faculty,  have  been  appointed  Judges ;  but  in  place  of  going  at 
once  to  the  Bench,  two  of  them  remained  Lords  Ordinary  for  nearlv 
twelve  years,  and  the  third  is  still  undergoing  his  probation  in  that 
capacity.  It  has  recently  been  stated  in  the  House  of  Lords,  that 
from  the  eminent  qualifications  of  one  of  those  three,  it  was  a>n- 
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templated  that  he  should  have  keen  taken  to  the  House  of  Peers  to 
decide  appeals  from  Scotland;  and  in  the  evidence  before  the 
Committee,  allusion  is  made  to  Lords  Ordinary  of  high  qualifica- 
tions who  were  not  favourites.  I  think  that  one  of  these  is  the 
same  individual  who  was  proposed  to  be  taken  to  tlie  House  of 
Lords.  Had  that  Judge,  at  his  first  appointment  to  the  Bench, 
been  entitled  to  take  his  seat  in  the  Inner  House,  he  must,  from  his 
reputation  as  a  lawyer,  have  added  great  weight  to  the  Bench  ;  and 
I  believe  mach  greater  than  it  was  possible  he  could  do  after  he  had 
been  twelve  years  a  Lord  Ordinaiy,  and  had  become  not  a  favourite 
Ordinary.  The  situation  of  permanent  Lords  Ordinary  may  be 
calculated  to  narrow  the  mind, — there  is  certainly  nothing  in  the 
nature  of  their  duties  to  enlarge  it. 

2.  As  to  Uie  Bar. — The  distribution  of  the  Judges  into  Lords 
Ordinary  and  Judges  of  the  Inner  House  is  also  injurious  to  the  Bar. 
From  the  smallne&s  of  the  Courts — as  they  are  termed  by  the  English 
lawyers,  but  whicli  might  be  more  accurately  described  as  Cribn — 
in  which  the  Lords  Ordinary  hear  causes  debated,  the  Bar  is 
effectually  excluded  from  hearing  the  discussion.  They  know 
nothing  of  what  goes  on  before  the  Lords  Ordinary,  and  only 
learn  fr^m  the  printed  reports  their  decisions  in  cases  which  had 
been  considered  ill  decided.  They  are  also  prevented  from  having 
an  opportunity  of  attracting  general  attention  in  the  debates  which 
they  do  conduct,  and  which  necessarily  assume  a  conversational 
tone ;  and,  from  the  way  the  business  is  conducted  in  the  Inner 
House,  the  Bar  is  prevented  from  understanding  what  is  going  on. 
Even  with  the  lengthened  statements  of  counsel  suggested  in  the 
Report,  I  apprehend  that  when  the  Judges  of  the  Inner  House  are 
famished  with  a  copy  of  the  record,  and  interlocutor  and  note  by 
the  Lord  Ordinary,  the  statements  of  counsel  will  never  be  so  full 
as  to  enable  the  Bar,  without  having  possession  of  these  papers,  to 
form  a  correct  opinion  of  what  is  going  forward. 

3.  As  to  the  Parties. — The  distribution  of  duties  among  the 
Judges,  I  consider  to  be  a  grievous  injury  to  the  parties,  and  the 
great  source  of  appeal  to  the  House  of  Lords.  In  the  Report  it  is 
stated  to  be  a  great  object  in  judicial  discussion  '^  to  put  down  in 
the  party  the  conceit  of  his  cause,  while  it  raises  his  opinion  of  the 
patience  and  solicitude  of  the  Judge."  I  think  no  arrangement 
better  fitted  for  preventing  that  conceit  being  put  down  than  the 
system  of  permanent  Lords  Ordinary. 
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Prior  to  1825,  foar  decisions  bj  the  Court  of  Session  were  neces- 
sary. By  the  Judicature  Act  they  were  reduced  to  two^  viz^  one 
by  the  Lord  Ordinary,  and  one  by  the  Inner  House.  It  maj  be 
very  agreeable  to  the  counsel  to  observe  the  patience  of  a  I/ord  Ordi- 
nary in  preparing  and  deciding  cases ;  and  the  distinctions  between 
judgments  of  the  Lord  Ordinary  and  the  Inner  House  are  perfectly 
understood  by  practitioners  in  the  Court  of  Session,  but  I  concdve 
they  are  not  understood  by  the  public  at  large.  Where  a  party  un- 
acquainted with  these  distinctions  brings  an  action  in  the  Court  of 
Session,  he  does  so  in  the  belief  that  he  will  obtain  the  deliberate 
decision  of  the  Judges  of  that  Court.  In  the  course  of  the  action, 
however,  he  learns  that  there  must  be  a  decision  of  the  Lord  Ordi- 
nary before  there  is  a  decision  by  the  Inner  House.  After  perhaps 
two  years'  litigation,  he  receives  a  letter  from  his  agent,  infbrmiDc; 
him  that  the  Lord  Ordinary  has  decided  the  case  against  him,  send- 
ing him  a  copy  of  the  interlocutor  and  of  the  note  issued  by  the 
Lord  Ordinary,  and  telling  him  that  he  may  still  obtain  a  decision 
of  the  Inner  House,  if  he  is  wiUing  to  pay  the  additional  expense. 
If  his  counsel  shall  advise  that  the  interlocutor  should  be  acquiesced 
in,  and  if  he  takes  that  advice,  he  will  acquiesce  in  the  decision  more 
from  regard  to  his  counsel's  advice,  and  to  save  further  expense,  than 
from  a  feeling  that  his  case  has  been  well  decided.  Supposing,  how- 
ever, his  counsel  advise  him  to  submit  the  interlocutor  to  review,  or 
if,  contrary  to  the  advice  of  counsel,  he  shall  direct  the  case  to  be 
submitted  to  review,  he  is  not  likely  to  be  satisfied  with  the  decision 
by  the  Inner  House  if  it  is  against  him.  He  wiU,  in  dther  case, 
think  the  Court  has  been  misled  by  the  note  of  the  Lord  Ordinary, 
and,  if  the  case  is  of  sufficient  importance,  an  appeal  to  the  Honse 
of  Lords  will  be  entered.  If  he  does  not  enter  an  appeal,  he  will 
leave  the  Court  dissatisfied. 

Supposing,  again,  that  the  decision  of  the  Lord  Ordinary  is  altered, 
the  opposite  party  must  either  acquiesce  or  carry  it  to  appeal.  In 
ordinary  circumstances,  if  the  case  is  of  sufficient  importance,  an 
appeal  will  be  entered.  If,  however,  an  appeal  is  not  entered,  it  is 
not  reasonable  to  suppose  that  he  will  have  acquiesced  firom  the  con- 
ceit of  his  cause  being  put  down.  No  reasoning  of  lawyers  will  ever 
convince  him  that  by  the  forms  of  Court  it  was  necessary  that  a 
wrong  decision  should  be  pronounced  in  his  favour  by  the  Lord 
Ordinary,  before  a  right  one  was  pronounced  by  the  Inner  House, 
in  favour  of  the  opposite  party.    He  will,  therefore,  think  the  inter- 
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locutor  of  the  Lord  Ordinary  was  right,  and  will  leave  the  Court 
dissatisfied. 

How  different  would  be  the  effect  upon  litigants  if,  in  place  of 
being  tormented  with  a  decision  of  the  Lord  Ordinary,  they  at  once 
icceired  the  decision  by  a  Court  of  four  Judges  I  If  the  decision  was 
imanimous,  and  counsel  thought  it  right,  the  party  would  at  once 
acquiesce,  and  the  conceit  of  his  cause  would  be  put  down. 

Believing  that  it  is  wrong  to  force  the  parties  to  take  a  decision 
by  a  Lord  Ordinary,  which  must,  of  course,  dissatisfy  one  of  the 
parties  to  the  suit,  and,  further,  believing  that  the  parties  would  not 
apply  for  such  a  decision  if  they  were  not  obliged  to  obtain  it,  the 
fbllowing  alteration  in  form  would  give  an  opportunity  for  ascertain- 
ing the  views  of  the  public  on  the  subject.  When  a  case  is  enrolled 
in  the  Outer  House  Kolls  for  the  first  time,  the  party  has  his  choice 
of  going  to  any  of  the  five  Lords  Ordinary.  In  addition  to  this 
choice,  let  the  party  have  the  power  of  not  enrolling  the  case  before 
any  of  the  Lords  Ordinary,  but  at  once  before  one  of  the  Divisions 
of  the  Inner  House.  If  every  case  was  enrolled  before  the  Divisions 
and  none  before  the  Lord  Ordinary,  which  I  think  would  be  the 
case,  it  might  be  held  to  be  satisfactorily  established,  that  these  pre- 
liminary decisions  were  not  wished  for  by  the  parties. 

The  views  I  have  now  stated  are  not  new  to  me.  When  in  the 
year  1823  I  was  required  by  the  Commissioners,  on  whose  Report 
the  Judicature  Act  was  passed,  to  give  my  opinion,  I  stated  that  in 
place  of  there  being  four  decisions,  there  should  only  be  one ;  that 
there  should  be  no  decision  by  a  Lord  Ordinary ;  and  that  the 
Jodges  should  be  reduced  in  number  firom  fifteen  to  twelve,  and 
formed  into  three  Courts  of  four  Judges  each,  similar  to  the  Courts 
in  Westminster  Hall,  the  individual  Judges  preparing  but  not  de-- 
ciding  the  cases.  I  believe  I  was  the  only  practitioner  who  proposed 
a  change  in  the  constitution  of  the  Court.  My  opinion  will  be 
fonod  m  the  Appendix  to  the  Report  of  the  Commissioners  who  sat 
in  1823 ;  and  I  have  no  doubt  that,  so  far  as  it  was  noticed  at  all, 
it  was  considered  very  presumptuous.  All  my  subsequent  experi- 
ence and  reflection,  however,  confirm  the  opinion  I  then  gave,  both 
as  to  the  constitution  of  the  Court  and  the  mode  of  making  up  the 
record. 
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NOTES  IN  THE  INNER  HOUSE. 
SECOND  DIVISION. 
ifCallum  V.  The  Fort/i  Iron  Company, — Jane  12. 
Questions  arising  oat  of  an  allegation  of  naisance  appear  at  first 
sight  to  be  of  a  comparatively  insignificant  character.  In  reality, 
however,  the  reverse  is  the  case.  In  this  commercial  and  manufac- 
turing age,  a  great  many  bad  smells,  for  instance,  have  come  into 
existence,  which  the  olfactory  nerves  of  oar  ancestors  were  never 
called  npon  to  endure.  These  odours  may  be  uncommonly  dis* 
agreeable  to  those  who  snuff  them  up ;  yet  they  are  ofken  indica- 
tions of  the  proximity  of  some  great  work,  that  adds  to  the  wealth 
of  the  country,  and  supports  hundreds  of  workmen  and  their 
families.  The  same  may  be  said  in  a  still  higher  degree  of  those 
black  clouds  of  smoke  that  hang  for  ever  over  the  great  iron-pro- 
ducing districts  of  our  country.  That  which  is  disagreeable  to  the 
senses  is  thus,  nevertheless,  the  necessary  accompaniment  of  openi- 
tions  involving  vast  interests.  The  Courts  of  this  country  are 
therefore,  as  a  general  rule,  rather  chary  of  meddling  hastily  iii 
such  cases,  where  to  take  a  disagreeable  odour  out  of  one  man's 
nostrils  might  involve  the  taking  away  of  the  bread  out  of  a  handred 
persons'  mouths.  In  the  case  of  M'Callum  against  the  Forth  Iron 
Company,  decided  this  session  in  the  Second  Division,  the  Court 
had  a  plain  ground  of  judgment  to  go  on,  in  refusing  the  interdict 
sought  by  the  complainer ;  for  the  evidence  proved  that  the  nuisance 
had  not  been  brought  near  him,  but  that  he  had  come  near  it  The 
complainer,  who  had  built  a  house  in  a  mining  village  within  244 
yards  of  a  calcining  heap,  raised  this  process  of  interdict  to  prerent 
the  defenders  from  calcining  another  heap  at  the  distance  of  85 
yards.  As  the  Lord  Justice-Clerk  remarked,  the  complainer  haring 
come  to  the  nuisance  with  his  eyes  open,  could  not  now  complain; 
and  to  grant  such  an  interdict  would  be  a  precedent  for  chasing 
iron-masters  out  of  Scotland, — ^rather  too  serious  a  matter  for  the 
prosperity  of  the  country  to  be  done  hastily. 

FIRST  DIVISION. 

Aiiken  and  Others  v.  Fraeer. — July  20. 
Another  case,  raising  questions  of  a  more  nice  nature,  occurred 
in  the  First  Division  just  before  the  close  of  the  session.    This  was 
the  case  of  Aitken  and  Otliera  v.  Fraeer.     Some  persons  describing 
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thenuelves  inhabitants  of  the  village  of  Broxburn  and  the  neigh- 
bonrbood,  complained  that,  from  the  defender's  bone-works  there,  on 
the  soath  side  of  the  tampilce  road  between  Edinburgh  and  Glas- 
gow, the  most  noisome  and  offensive  effluvia  proceed,  which  form 
an  intolerable  nuisance  in  the  village  of  Broxburn,  and  are  injurious 
to  the  health  of  its  inhabitants,  and  others  passing  along  the  road. 
The  defenders  raised  the  objection,  that  the  pursuers,  not  having 
averred  that  they  possessed  property,  or  were  anythiog  more  than 
mere  casual  residents  at  Broxburn,  had  no  title  to  sue  for  such  an 
interdict.     The  point,  therefore,  that  came  before  the  Court,  was 
whether  mere  inhabitancy  in  a  town  or  village  was  a  sufficient  title 
in  a  question  of  this  nature.    The  First  Division,  after  taking  the 
case  into  consideration,  granted  the  issue  sought  by  the  pursuers, 
to  try  whether  the  defender  carried  on .  the  manufiusture  on  his 
prmnises,  so  as  to  produce  noxious  or  offensive  gases  or  effluvia,  to 
the  nuisance  of  the  pursuers,  ob  inhabitanta  of  the  said  town  or 
Tillage.     It  must  be  remarked,  however,  that  in  this  case,  unlike 
that  of  M^Oallum,  mentioned  above,  the  pursuers  averred  that  they 
had  all  commenced  their  residence  in  Broxburn  at  a  period  ante- 
cedent to  the  commencement  of  the  nuisance. 

SECOND  DIVISION. 

Witllaee  and  Others  v.  Wallace  and  Others. — July  17. 
Some  useful  remarks  of  a  practical  nature  were  made  by  the  Court 
in  this  case,  immediately  previous  to  the  close  of  the  session.  The 
action  was  one  of  proving  the  tenor.  The  late  Mrs  Russell,  by  a 
codicil  to  her  trust-deed,  had  excluded  her  daughter  Anne  fix>m 
sharing  in  the  distribution  of  her  property.  It  is  averred  by  the 
pmsners,  that  by  a  subsequent  codicil  the  testator  altered  this  dis- 
tribation,  and  gave  Anne  a  seventh  share  of  her  property ;  and  that 
this  codidl  was  left  by  Mrs  Bussell  in  the  possession  of  Mr  J.  Steven, 
a  writer  in  Glasgow,  and  was  last  seen  in  the  hands  of  Strachan,  his 
clerk,  but  has  since  been  lost,  and  cannot  be  found.  As  adminicles, 
they  produce  the  scroll  of  the  codicil,  and  a  full  copy  made  from  it ; 
and  they  propose  to  adduce  the  subscribing  witnesses,  and  the 
notaries  who  signed  for  Mrs  Bussell,  who  could  not  write.  These 
averments  were  now  held  by  the  Court  to  be  insufficient.  The 
pmsners  were  ordered  to  amend  their  averments,  and  to  state  pre-' 
<^uely  when  the  deed  had  last  been  seen,  and  how  soon  af^rwards  it 
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was  misaed ;  why  it  was  in  the  hands  of  Strachan ;  where  he  pntit; 
and  in  all  respects  to  make  their  statements  minute  and  precise. 

This  order  of  the  Court  conveys  a  useful,  practical  hint  to  those 
who  may  be  engaged  in  getting  up  an  action  of  proving  the  tenor. 
Parties  are  too  apt  to  think  that  when  they  have  merely  stated  the 
amiBsiOy  they  have  complied  with  the  rules  of  law,  which  require  thai 
they  should  state  the  ccuua  amiMUms^ — ^a  very  different  thing.  Th^*  <j 
ought  not  merely  to  state  the  fact  that  the  document  was  lost,  bol; 
the  way  in  which  it  came  to  be  lost,  and  that  in  a  careful  and  exad: 
manner.  It  is  true  that  deeds  which  are  intended  to  remain  oonstasdy : 
with  the  grantee,  and  others  of  a  flimilar  nature,  are  excepted  bf 
our  institutional  writers  from  the  more  stringent  rule ;  but  they  only  j 
form  an  exception,  and  in  all  other  cases  the  circumstance  attend- 
ing  the  loss  of  the  document  must  be  distinctly  set  fiurth.  In  the 
case  of  deeds  of  a  testamentary  nature  especially  (of  which  the  pie- 
sent  is  an  instance),  it  is  obvious  that  a  very  strict  rule  must 
necessarily  be  applied,  on  account  of  the  possibility — and  sometimefi 
the  probability— that  if  the  documents  were  ever  executed,  thej- 
were  cancelled  by  the  orders  or  authority  of  the  testator  himself.  1 
most  circumstantial  account  of  the  casus  andssiams  is,  therefore^  in 
such  cases  indispensable. 
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The  Parliamentary  Session. — In  a  few  days — probably  before 
these  pages  are  in  type^the  streams  of  Parliamentary  eloquence 
will  have  ebbed  away,  and  the  services  of  the  gentleman  who 
rejoices  in  the  funereal  appellation  of  Black  Bod  will  be  in  reqnis* 
tion  to  celebrate  the  obsequies  of  the  expiring  session.  If  oar 
legislators  are  sometimes  roundly  taken  to  task  for  their  inattention 
to  the  business  of  the  country,  they  certainly  <^nnot  avail  them- 
selves of  the  pleasant  excuse  put  forward  by  the  genius  of  the  East 
India  House,  when  he  confessed  to  coming  late  to  the  office  in  the 
morning,  but  urged  in  extenuation  that  he  made  up  for  it  by  going 
away  early  I  Oar  senators,  on  the  contrary,  are  doubly  condemned, 
inasmuch  as  they  not  only  commenced  business  early,  bat  have 
continued  the  sittings  unusually  late;  and  yet,  with  both  these 
advantages  in  their  favour,  they  have  done  little  but  squandered 
the  public  time  in  useless  discassions,  leaving  scarcely  a  trace  of 
practical  legislation  on  the  statute  book. 
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The  misfortanes   of  the    session    commenced  with  that    ehtf 
iToeuvre  of  legislative  hypocrisy,  the  Beform  Bill.    Lord  Palmer- 
ston  is  doobttess  already  convinced  that  he  had  much  better  have 
left  the  sabject  alone.    Saul  among  the  prophets  conld  not  have 
felt  more  completely  oat  of  his  element,  than  the  disciple  of  Pitt 
and  Sidmouth  among  the  Parliamentary  reformers  of  the  present 
generation.     Nobody  could  be  expected  to  believe  that  a  Beform 
Bill  inangurated  by  the  Janus  of  Downing  Street  was  intended  to 
pass;  and  this  prestige  of  insincerity  which  the  Bill  derived  firom 
the  accident  of  its  birth,  was  not  effaced  by  the  means  employed  or 
the  persons  selected  to  take  charge  of  it  in  the  House.    Lord  John 
Russell  may  have  faith  in  Beform ;  but  the  public  perhaps  do  not 
repose  implicit  confidence  in  his  Lordship's  generalship.    Did  the 
reader  ever  think  of  putting  the  question  to  some  veteran  stager  of 
the  road,  why  a  certain  horse,  notorious  for  getting  upon  its  knees, 
was  selected  to  lead  his  team  t    We  know  what  the  answer  would  be, 
—as  he  had  been  down  so  often  already,  he^d  be  all  the  better  able 
to  take  care  of  himself.  We  might  almost  fancy  some  such  idea  had 
predominated  when  Lord  John  Bussell  was  called  from  the  manage* 
meat  of  foreign  affairs  to  work  the  Beform  coach  in  its  uphill  journey 
through  the  House  of  Commons  unassisted.    The  Minister  who 
had  broken  down  under  the  Beform  Bills  of  1852  and  1854  was  just 
the  man  to  trust  single-handed  for  a  steady  and  unflinching  pull 
at  the  Bill  of  1860 !    Seriously,  we  fear  the  leadership  of  Lord 
John  will  go  far  to  ruin  any  future  project  of  Beform  that  may 
be  associated  with  his  name.    His  Lordship  introduced  the  mea- 
sure, as  some  one  observed  at  the  time,  in  a  speech  pitched  at  a 
tone  appropriate  enough,  had  the  subject  been  a  turnpike  trust, 
bat  immeasurably  below  the  level  of  the  occasion.    Ministers  of  the 
Whig  school  have  yet  to  learn  that  constitutional  questions  are  not 
to  be  used  as  mere  decorative  appendages,  to  enhance  the  import- 
ance of  individuals  who  may  have  acquired  a  traditionary  claim  to 
represent  them.     Such  changes  ought  either  to  be  entered  on  with 
z^,  as  Mr  Gladstone  did  with  the  French  Treaty-budget,  and 
witii  the  determination  to  stake  the  existence  of  the  Cabinet  on  the 
issue ;  or  it  should  be  left  to  more  favourable  times  and  more  willing 
iostmrnents  to  see  them  carried  into  effect. 

The  public  have  also  a  right  to  expect  that  the  next  Bill  will  be 
more  comprehensive  in  its  plan  and  more  carefully  drawn  than  th« 
abortiyie  measure  of  this  session.   There  is  really  no  use  in  attempting 
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to  hoodwink  opposition  by  professing  to  deal  only  with  the  firandiise, 
when  the  effect  of  this  procedure  is  simply  to  thix>w  over  the  Isiget 
question  of  the  arrangement  of  constituencies  to  another  session.  Nor 
is  it  the  most  judicious  mode  of  getting  rid  of  the  bugbear  of  numbeiBi 
to  exclude  all  but  the  least  instructed  and  the  least  ind^ndeni 
class  of  the  community  from  the  newly  created  electoral  body.    A 
constituency  of  700,000  may  be  safer,  more  trustworthy,  and  more 
conservative  in  the  truest  sense,  than  a  constituenqr  of  900,000; 
if  the  additional  200,000  includes,   as  it  ought  to   do^  a  large 
class  of  intelligent  and  weU-condittoned  persons  who  are  excluded 
irom  the  franchise  in  consequence  of  not  being  householden.    The 
want  of  a  lodger  franchise,  or  something  equivalent,  was  the  fatal 
blot  in  Lord  John  Russell's  Bill,  which  justified  Mr  Disraeli'^ 
complaint  about  the  ^^hard  uniformity"  of  franchise,  and  gave  at 
least  a  semblance  of  reason  to  the  passionate  invectives  against 
that  democracy  of  which  the  Bill  was  supposed  to  be  the  harbinger. 
On  the  Law  Reforms  of  the  session,  it  will  be  charitable  to  say  as 
little  as  possible.    The  English  Bankruptcy  Bill  was  intended  to 
abolish  the  distinction  that  still  prevails  between  banknxptcy  and 
insolvency ;  to  do  away  with  a  number  of  petty  tribunals  that  infest 
the  bye-ways  of  commerce,  and  to  assimilate  the  English  bankruptcy 
procedure  in  some  respects  to  our  own  system.    It  was  the  fruit  of 
much  labour  and  forethought ;  and  though  susceptible  of  numerous 
amendments,  it  was  unquestionably  such  a  measure  as  would  hare 
passed,  if  honourable  members  had  at  heart  the  credit  of  their  House 
and  of  the  Parliamentary  system,  rather  than  their  own  peraooal 
reputations.    The  Reform  Bill  was  said  to  have  fallen  a  victim  to  a 
species  of  assassination.     The  fate  of  the  Bankruptcy  Bill  pnay 
be  likened  to  that  which  threatened  the  sleeping  hero  of  Swift's 
romance,  when   a  whole  army  of  Lilliputians   brandished  their 
diminutive  weapons  over  every  inch  of  his  body.    There  is  only  one 
way  of  checking  this  sort  of  guerilla  opposition  to  the  measures  of 
the  Government.    Let  some  one,  for  the  love  of  the  British  consti- 
tution, hunt  up  a  good  party  question,  warranted  to  last  four  or  fire 
years,  and  calculated  to  attract  to  itself  all  the  party  jealousies  and 
antipatlues  of  the  Legislature.   Then,  at  least,  it  may  be  hoped  that 
the  comparative  insignificance  of  Law  Reform^  as  seen  through 
the  medium  of  party-  spirit,  might  protect  them  from  injuiyi  and 
ensure- for  such  measures  atranquil  passage  through  the  oommit- 
tees  of  both  Houses.  ,  ^ 
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Amongst  the  articles  saved  from  the  general  wreck  at  the  end  of 
the  session,  a  few  spars  as  usaal  have  floated  northwards*  We 
refer  especially  to  the  Conjugal  Rights  Bill,  and  the  Titles  .to  Land 
Amendment  Bill.  We  are  heartily  glad  to  learn  that  the  improve- 
ments we  have  so  ofteix  arged  in  the  mode  of  taking  proof  in  con- 
sistorial  causes,  and  which  were  embodied  in  the  Report  of  the 
Facnlty  of  Advocates,  are  to  be  carried  out.  There  cannot  be  a 
doubt  that  the  judge,  who  is  to  decide  on  the  import  of  the  evidence, 
oQght  to  have  the  opportunity  of  hearing  it,  and  should  not  be  put 
to  the  disadvantage  of  receiving  it  at  second-hand  in  the  form  of  a 
narrative  report.  The  system  of  trial  before  a  single  judge  has  worked 
admirably  in  the  English  Court  of  Divorce ;  and  there  can  be  little 
doubt  that  it  is  to  the  esample  of  that  lately  established  tribunal 
that  we  may  attribute  the  introduction  of  this  salutary  principle  into 
the  procedure  of  the  Court  of  Session*  While  approving  generally 
of  the  Faculty  Report,  we  felt  called  apon  at  the  time  to  protest 
against  the  sanction  it  gave  to  an  unscientific  innovation  in  the  law 
of  jurisdiction.  We  are,  therefore,  not  surprised  to  find  that  the  law 
Lords  have  rejected  the  locus  delicti  as  a  ground  of  jurisdiction,  and 
adhered  to  the  time-honoured  rule  which  obliges  the  party  to  seek 
his  remedy  in  the  court  of  the  defender's  domicile.  Actor  sequitur 
forum  m  is  a  maxim  too  deeply  founded  in  natural  justice  to  be 
lightly  shaken ;  and  while  we  willingly  acknowledge  the  learning  of 
those  who  are  more  immediately  responsible  for  the  report  in  ques- 
tion, we  cannot  think  the  strictures  passed  upon  this  portion  of  it  in 
the  committee  of  the  House  of  Lords,  either  uncalled  for  or  unjust. 

The  Tariff. — ^Li  any  estimate  that  may  be  formed  of  the  value  of 
this  session's  proceedings,  the  financial  policy  of  the  Government 
must  occupy  a  conspicuous  place.  We  do  not  refer  specially  to  the 
Commercial  Treaty,  nor  even  to  the  expediency  of  remitting  the  paper 
duties— -questions  which  have  given  rise  to  considerable  difference  of 
opinion.  But  the  policy  of  reducing  taxation  on  articles  of  general 
consumption,  and  of  sweeping  away  petty  im}K>sts  as  a  class,  is 
no  longer  a  question  of  party,  but  of  national  policy.  However 
certain  organs  of  opinion  may  sneer  at  the  simplification  of  the 
tari£^  we  know  that  it  has  been  felt  and  appreciated  as  a  great  boon 
in  mercantile  circles.  We  are  curious,  however,  to  know  why  the 
^T^de  of  tobacco  should  be  the  only  exception  to  the  principle  of 
equalizing  the  duty  between  British  and  foreign  manufactures. 
The  duty  on  foreign  manufactured  tobacco  is  avowedly  a  protective 
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duty,  and  virtually  a  prohibitory  one.  Foreign  Cavendish  is  scared; 
to  be  had  by  retail ;  and,  if  one  does  occasionally  meet  with  an  epi- 
cure who  smokes  an  nndeniable  Havannah,  it  is  fiiir  to  inf»  thatdn 
number  of  smokers  of  good  tobacco  would  be  largely  increased,  and 
the  revenue  augmented,  if  a  just  proportion  were  observed  betweea 
the  duties  chargeable  on  the  manufactured  and  nttmanafactaid 
articles.  Tobacco  manufactured  firom  the  fresh  leaf  is  allowed  to  bi 
more  wholesome  than  that  of  European  manufiicture ;  and  yet  tha 
differential  duty  is  retained  ostensibly  as  a  tax  upon  Inzniy,  bat 
really  with  no  other  efiect  than  that  of  protecting  the  manvfiictuiv 
of  an  inferior  commodity. 

Mr  Evelyn  at  the  Guildford  Aseizee. — ^A  sage  philosopher  is  re- 
ported to  have  announced  the  discovery  that  all  mankind  were  more 
or  less  deranged,  the  difference  between  sanity  and  insanity  being 
according  to  this  view,  merely  a  question  of  degree.     A  ivesh  ilioft* 
tration  of  the  truth  of  the  maxim  is  afforded  by  the  eccentric  con- 
duct of  that  worthy  representative  of  the  great  unpaid,  whose  name 
is  prefixed  to  this  paragraph.  Mr  Evelyn's  monomania — ^his  ^  psrti-| 
cular  vanity** — ^ti^es  the  shape  of  an  unquenchable  thirst  for  beisj^ 
fined  L.SOO.    There  is  no  freak  so  absurd,  but  somebody  will  bi' 
found  to  commit  it,  for  the  love  of  notoriety.    One  fanatic  is  bent 
on  throwing  himself  from  the  top  of  the  Monument;  another,  froal 
the  summit  of  Mont  Blane,  shouts  '^  excelsior,*'  Mid  will  insist  on 
mounting  the  shoulders  of  his  guide,  that  he  may  occupy,  in  b» 
own  seeming,  the  position  of  the  ^^  highest"  personage  in  Europe. 
Mr  Evelyn's  craving  for  notoriety  has  taken  a  form  less  hazardooi 
to  himself,  and  which  is  only  innocuous  on  the  score  of  example,  be- 
cause the  whim  is  too  expensive  to  be  followed  by  any  one  whose 
fortune  does  not  entitle  them  to  aspire  to  the  office  of  High  Sheriff. 
We  need  not  repeat  the  story — a  summary  of  it  will^  be  found  io 
another  page.     As  to  the  justice  of  the  sentence,  we  have  only  one 
observation  to  make.   Our  countryman,  Mr  Justice  Blackburn,  stood 
on  perfectly  correct  ground,  when  he  declined  to  go  out  of  the  usosl  | 
course  to  thank  the  magistrate  for  aa  extra  attendance,  which  was 
not  dictated  by  respect  for  himself  <»-  zeal  for  the  administration  of 
justice,  but  intended  simply  as  a  compliment  to  the  High  Sheriff.  We 
think  it  is  bad  policy,  however,  to  impose  heavy  fines,  with  the  ex> 
pectation  of  extracting  an  apology ;  because  the  moral  effect  oft 
retractation  is  most  conspicuous  when  it  comes  as  the  spontsneooi 
expression  of  a  calmer  judgment,  aided,  it  may  be,  by  the  advice  of 
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friends,  bat  not  suggested  by  the  a^ggrieved  party  himself.  Mr 
Jastioe  Blackburn  ought  to  have  fined  the  Sheriff  L.50  without  re- 
priere^  and  left  the  matter  of  further  reparation  to  his  own  good 
feeling  and  honour.  Mr  Erelyn's  second  escapade  was  justly  visited 
with  a  heavy  pecuniary  penalty,  being,  as  the  Lord  Chief-Justice 
described  it,  in  his  very  impressive  yet  courteous  address,  *<  a  most 
improper,  illegal,  and  deliberate  contempt  of  Court,  and  of  the  ad- 
mmistration  of  justice."  It  has  not  been  generally  noticed,  that  the 
necessity  for  clearing  a  portion  of  the  Court,  which  aroused  the  sus- 
ceptibilities of  the  High  Sheriff,  was  occasioned  by  the  fault  of  that 
gentleman  himself  and  his  brother  magistrates.  It  rests  with  the 
ma^strates  of  the  county  to  provide  the  requisite  accommodation  for 
the  English  Courts  of  Assize ;  but,  although  the  attention  of  the 
Surrey  bench  of  magistrates  had  been  repeatedly  called  to  the  de-* 
fective  state  of  the  Court-house  (which  is  described  by  the  judges  as 
being  the  most  inconvenient  in  the  kingdom),  no  steps  were  taken 
to  remedy  the  evil ;  and,  to  crown  all,  the  elected  representative  of 
the  justices  issues  his  manifesto,  announcing  that  all  verdicts  re- 
turned at  that  assize  are  null  and  void,  becauseher  Majesty's  judges 
bave  found  it  necessary  to  exclude  the  public  from  a  portion  of  the 
hsll,  in  order  that  evidence  may  be  taken  without  interruption. 
Mr  Evelyn's  ambition  ought  now  to  be  satisfied.  He  has  succeeded 
in  bringing  the  precious  document  under  the  cognizance  of  the 
Court  whose  proceedings  he  derides,  and  he  has  been  permitted  to 
contribute  L.500  to  the  funds  of  the  public  exchequer.  What  will 
the  great  unpaid  do  next  ? 

Justice  Shomng  its  Paces.^The  English  Chancery  judges  are 
rather  touchy  at  the  mention  of  delay  in  connection  with  their  pro- 
ceedings. The  other  day.  Sir  John  Stuart  took  to  lecturing  a  soli- 
citor in  gopd  round  terms  for  his  presumption  in  writing  to  the 
newspapers,  to  complain  of  the  dilatory  conduct  of  a  registrar.  We 
don't  think  the  public  here  will  be  interested  in  the  details  of  the 
controversy ;  but,  so  far  as  we  can  judge  from  perusing  the  Chan- 
cery Reports,  we  believe  there  never  was  less  ground  for  complaint 
on  the  score  of  delay.  The  punctuality  and  despatch  exhibited  in 
the  conduct  of  cases  by  the  Courts  of  Chancery  is  an  example  to  all 
other  tribunals  in  Britain.  Just  take  the  case  of  the  Westminster 
Palace  Hotel  Co.  v.  Simpson  as  an  example — a  favourable  one,  no 
doabt.  This  case,  which  raised  an  important  question  as  to  the 
powers  of  directors  to  deviate  from  the  objects  contemplated  in  the 
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contract  of  copartnery,  has  been  carried  throngh  all  the  ponble 
stages  within  tiiree  montlia;  and  a  judgment  of  the  Honae  of  Lordi 
has  been  obtained,  confirming  the  decision  of  the  Vice-ChancellQr 
and  of  the  Lords  Justices'  Court.  By  way  of  contnst,  we  raaf 
refer  to  the  case  of  BUlites  v*  Ycfun^s  Assiffneea,  lately  decided  bf 
the  House  of  Lords,  on  appeal  fiom  the  Common  Law  Cooits. 
The  litigation  has  lasted  since  1853 ;  and,  in  the  Tarions  stages  of 
hearing,  the  opinions  of  nineteen  judges  have  been  taken,  of  whom 
ten  were  in  favour  of  the  ultimate  decision,  and  nine  were  of  a  cos- 
trary  opinion.  The  question  which  has  vibrated  so  long  in  the 
judicial  balance  is  simply,  whether  an  action  o(^  trover"  is  the  proper 
mode  of  recovering  the  value  of  property  sold  under  a  warrant  bj  i 
person  who  had  acquired  a  fraudulent  preference  from  an  insolvent 
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Scotch  Appeal  Business,  1860. — ^The  following  is  a  list  cf  the  Scotch  Ap- 
peals heard  and  decided  during  the  present  session  of  Parliament,  dbowing  wt 
number  of  days  they  were  argued,  from  which  Division  of  the  Court  of  S^oc 
brought,  and  the  fate  of  each  appeal : — 


Name  of  C<ue. 


No.  of 

Days 

Argued, 


Johnson  v.  Johnson,  .... 
Commercial  Bank  of  Scotland  v.  Rhind, 
Glasgow,  Barrhead,  and  Keilston  Railway  Co. 

17.  the  Caledonian  Railway  Co., 
Kerr  v,  Wilkie,     . 
Ewing  V.  Crauiford, 
Wry^te  v,  Lindsay, 
Davidson  v.  Tulloch, 
Maxwell  v.  Maclure,     . 
Caledonian  Railway  Co.  v.  Lockhart, 
Cunningham  v.  Fairlie, 
Drew  V.  National  Exchange  Co.  of  Glasgow, 
Or  V,  Glasgow,  Airdrie,  and  Monkknd  Rail 

wayCo.,   .... 
Grant  v.  Livingstone,   . 
Lord  Saltoun  w.  Lord  Advocate, 
Houston  V.  Provost  of  Glasgow, 
Henderson  v.  Johnson, 
Kerr  v.  Balfour,   . 
Caledonian  Railway  Co.  v.  Colt, 
Menzies  v.  Menzies, 
Caimcross  v.  Lorimer,  . 
Aikman  v.  Aikman, 


2 
2 

2 
2 
2 
3 
3 
2 
3 
2 
4 


From    j 
which  Di-\ 

Court  of 
Session. 


Besult. 


Second. 
Second. 

Second. 

Pirat. 

First. 

First 
Second. 

Fiist. 

First. 
Second. 

First 

Second. 

First. 

Both. 
Second. 
Second. 

Fixst. 
Second. 
Second. 
Second. 
Second. 


AiBrmed. 
Reversed. 

Reversed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

Afprmad. 

liffirmed. 
Affirmed. 
Affinned. 

Affirmed. 

Affinned. 

Reversed. 

Affirmed. 

Affirmed. 

Withdrawn. 

Reversed. 

Part  Heard.! 

Affirmed.    ' 

Postponed. 
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AppoiKTMENT,--The  Lord  Advocate  has  appointed  Mr  William  Duncan,  S.S.C., 
to  the  office  of  the  Principal  Extractorship  of  the  Court  of  Seasdon,  vacant  by 
4e  death  of  Mr  John  Parker. 

The  Lobd  Justice-General  in  the  House  of  Lords. — During  the  hearing 
3I  a  Scotch  appeal  before  the  Law  Lords  latdy,  the  Lord  President  of  the 
pourt  of  SeaBion,  in  the  course  of  his  vacation  rambles,  happened  to  stumble 
dito  the^oTise  of  Lovds,  and,  with  other  bystanders  at  the  bar,  listened  en- 
stained  by  the  silver  tongue  of  the  Attorney-General.  Lord  Brougham,  still  dis- 
&igniahed  for  his  long  sight  for  illustrious  strangers,  soon  descried  ^e  able  head 
irf  the  Sootti^  judicature,  and  immediately  leaving  his  seat,  hastened  towards 
Uffl  with  gestures  of  recognition  and  welcome.    With  that  in     ' 


gestures  of  recognition  and  welcome.  With  that  impulsive  ho 
lu]  love  of  nationality  which  distinguish  the  great  ex-Chancellor  in  this  his 
**«!  home,''  he  at  once  beckoned  the  Scottish  judge  towards  the  door  of  the 
HoQRe,  and,  by  his  own  spontaneous  prerogative,  invited  him  to  enter  from  the 
bar  and  take  his  seat ;  and,  notwithstanding  decided  symptoms  of  demurrer  on 
the  part  of  the  prudent  Scotch  judge,  his  Ixirdship,  without  further  ceremony, 
fiaze«i  him  at  once  by  the  arm,  and  drewjhim  within  the  *^  thin  brown  line" 
tkt  divides  legality  from  illegality.  Once  called  within  the  bar,  the  learned 
ji»ige  (etill  under  duress)  was  led  towards  the  Lord  GhanceUor,  dtting  in  the 
iBvidle  of  the  house,  whose  consternation  neither  prevented  him  from  warmly 
aiiaking  by  the  band  his  .brother  chief,  nor  at  the  same  time  from  casting  pru- 
^t  glances  round  to  see  if  Lord  Redesdale  was  near,  and  then  back  towtuxls 
the  woolsack,  as  the  ultimatum  of  their  new  colleague.  The  Lord  President  was 
thereupon  promptly  conducted,  and  left  high  and  dry  on  that  venerable  bul- 
v^k  of  horse  h^,  where  he  had  for  ten  minutes  the  satisfaction  of  witnessing 
&om  a  safe  distance  the  expiring  coruscations  of  the  Attorney-General's  perora- 
tion in  an  argument  on  a  Scotch  domicile.  Lord  Brougham,  when  this  break  in 
^  arguments  occurred,  apparently  not  quite  contented,  but  still  bent  on  some 
farther  and  more  expressive  demonstration  of  nationality  and  comii^,  proceeded 
to  propose  something  to  the  Lord  Chancellor,  and  then  to  Lord  Wensleydale ; 
^  while  engaged  in  the  latter  arduous  operation,  the  learned  Scottish  judffe 
^i^'etly  withdrew  from  his  uplifted  and  precarious  position,  not,  however,  wim- 
oat  being  swiftly  pursued  through  the  resounding  vestibules  in  the  distant  vista 
}f  Lord  Brougham,  whose  agility,  ^^  when  not  dothed  with  legal  habiliments," 
a  itiU  the  wonder  of  his  contemporaries. — Scotsman. 

IfiELAND. — The  Orangemen  and  the  Judges. — Under  the  head  of  "  More 
Insults  to  Catholic  Judges,"  the  Freeman's  Jfmmal  publishes  the  following 
<^Atch,  dated  ^^Londonderry:" — ^The  two  Catholic  judges,  Chief  Justice 
Muoaghan  and  Baron  Hughes,  were  deliberately  insultea  here  to-day  by  the 
^Qgouen  and  apprentice  boys.  During  the  night  a  large  ^'  orange  and  blue" 
^1  with  King  Vmliam  in  uie  centre,  was  hoisted  on  Walker^s  Monument. 
^&der  the  very  shadow  of  this  had  the  two  judges  to  pass  in  coming  to  court. 
^0  allosion,  however,  was  made  to  the  insult  from  the  bench.  The  Mayor  sent 
f^peatedly  to  have  the  flag  removed,  but  no  attention  was  paid  to  his  remon- 
strances, until  a  body  of  police  were  ordered  to  haul  it  down.  It  remained  up 
QntU  after  twelve  o'dock.  A  strong  feeling  of  indignation  has  been  excited  by 
tliis  outrageous  conduct  of  the  Orange  party.  There  are  some  days  on  which  it 
is  custoDiary  to  exhibit  party  flags  in  Derry,  but  this  is  not  one  of  them,  and 
the  only  object  of  the  Orangemen  must  have  been  to  put  a  studied  insult  on  her 
Majesty's  judges  after  the  ]£miskillen  modeL 

Ax  Expeditious  Chancery  Suit. — A  case  has  just  been  decided,  which,  per* 
^pa,  affords  the  only  instance  of  a  suit  in  Chancery  having  gone  through  all  the 
courts,  and  received  a  judgment  of  the  House  of  Lords,  within  three  months, 
U  M  that  of  the  Westminster  Palace  Hotel  Comp?my.     In  the  year  1867  this 
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company  was  fonned  for  the  purpose,  as  stated  in  its  memarandnm  of  ssBodi^ 
iion,  ^*  of  establishing  an  hotd^  carrying  on  the  usual  business  ol  aa  hotdia 
tavem,  and  doing  all  such  things  as  were  incidental  or  otherwise  oondnchre  toti 
attainment  of  the  above  objects."    Ebring  almost  completed  their  building,  a 
having  Bpsnt  nearly  all  their  capital,  they  thought  it  prudent  to  let  a  portici 
tsonsiiSng  of  nearly  half  of  the  premises,  to  the  India  Board  for  three  yeai 
with  option  to  make  it  five,  at  a  rent  of  Li.6000  per  annum — about  12  per  cei 
on  the  money  expended — retaining,  for  the  purpose  of  casoal  custom.  ^ 
remainder  of  the  building,  such  remainder  being  larger  than  the  Great  Westa 
Hotel.    A  shareholder,  however,  objected,  and  filed  a  bill  in  the  Court  i 
Chancery  to  restrain  the  company  frcnn  carrying  out  the  agreenoent.    Hiib  « 
on  the  17th  of  May  last.     The  suit  was  heard  on  the  Slst  of  May  bj  Thi 
Chancellor  Wood,  who  decided  that  the  agreement  was  within  the  powenof  tl 
company,  and  was  binding.    The  plaintiff  appealed  to  the  Lords  JuslieeB,  ^ 
on  the  11th  of  June,  heard  the  ap]peal,  and.  Lord  Justice  Knight  Brace  agren^ 
with  Vice-chancellor  Wood,  the  judgment  was  confirmed.    The  plaintiff  thu 
appealed  to  the  House  of  Lords,  and  the  appeal  was  heard  by  tlieir  Loidsfed 
on  Tuesday,  when  the  former  judgments  were  unanimously  confirmed.    Tm 
question  involved  in  the  suit  was,  whether  a  company  for  estaUishing  an  h<m 
on  a  scale  of  unusual  magnitude  might  not  let  pwt  c^  it  for  a  short  time,  ml 
manner  to  establish  a  connection,  and  otherwise  exercise  a  discredon  in  tli 
mode  and  manner  of  commencing  its  business ;  and  the  result  is,  that  the  powtt 
to  do  so  has  been  definitively  afi&med. 

An  Affidavit. — The  following  is  the  copy  of  an  affidavit  (exo^  as  to  tht 
names  of  the  parties  to  the  cause)  recently  sent  from  the  County  Gmirt  of  Xar* 
wich  to  the  Bromley  County  Court  of  Kent : — 

In  the  County  Court  of  Kent,  holden  at  Bromley. 

A V.  B . 

I,  R P ,  of  the  city  of  Norwich,  one  of  the  bailiffs  of  the  Ccwn7 

Court  of  Norfolk,  held  at  Norwich,  make  oath  and  say,  that  I  did,  on  the  tweoty- 
ninth  day  of  June  1860,  duly  serve  the  defendant  with  a  summons,  a  true  ocf  > 
whereof  is  hereunto  annexed,  marked  b,  at  Norwich,  but  was  unable  to  do  r^. 
the  defendant  being  on  high  duty ;  but  if  you  send  the  time  of  the  next  court 
we  can  serve  it. 

Sworn  at  Norwich  the  ninth  day  of  July  one)  p ^ 

thousand  eight  hundred  and  sixty.  t  * 

Before T.  H.  P.,  a  conumssioner  for  taking  affidavits  in  the  Court  of  Queens 
Bench  at  Westminster. 

GcTiLDPORD  Assizes. — ^A  angular  scene  occurred  in  the  Crown  Court  at  GmW- 
ford — ^Mr  Justice  Blackburn  presiding : — ^About  the  middle  of  the  day  the  gnod 
jury,  having  concluded  their  business,  came  into  Court  with  the  remainder  of 
the  bills,  and  the  judge  dismissed  them,  fha^nViTig  them  in  the  usual  fonn  for 
the  assistance  they  had  rendered  to  the  administration  of  justice.  It  appeal? 
that  the  High  Sheriff  of  the  county  (Mr  Evelyn)  had  requested  the  kamed 
judge  to  pay  the  compliment  to  the  gentlemen  who  had  attended,  but  who  haii 
not  actually  served  on  the  grand  jury,  of  thanking  them  for  their  attendance. 
as  many  of  them  had  come  a  considerable  distance  to  perform  the  dutj ;  bnt 
the  learned  judge  said  he  considered  it  unnecessary  to  oo  so,  and  it  was  mder- 
stood  "that  tne  High  Sheriff  eTcpressed  his  intention  of  thanking  them  himself. 
When  the  learned  judge  addresBed  Uie  grand  juir  he  was  about  to  proceed  with 
a  trial  that  was  bcdFore  the  Court,  when  the  High  Sheriff  rose,  anc^addreBsiDg 
a  number  of  magistrates  who  were  on  the  spot,  said  that  he  also — ^Mr  Jmtice 
Blackburn  interposed,  and  said  that  he  could  not  idlow  the  ^gh  Sheriff  to  pm- 
ceed,  and  he  must  request  him  to  desist.  The  High  Sheriff  seemed  determined 
to  go  on,  when  the  learned  judge  laid  his  hand  gently  on  his  shoulder,  and  md 
lie  really  could  not  permit  him  to  speak.  The  High  Sheriff  still  persisted,  sad  Mr 
Justice  Bhu:kbum  threatened  that  if  he  did  not  desist  he  would  fine  him.    Tla 
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wi  no  effect ;  the  High  Sheriff  would  not  sit  down,  and  Mr  Justice  Blackburn 
wl,'' Mr  High  Sheriff,  I  fed  mjBelf  called  upon  to  fine  you  Lu500."  His  Lordship 
kh  directed  Mr  Arory,  the  deputy-clerk  ol  assize,  to  record  the  fine.  The  im- 
osition  of  the  fine  did  not  have  the  effect  of  inducing  the  High  Sheriff  to  desist, 
Dd  Mr  Justioe  Blackburn  then  threatened  to  commit  him  for  contempt  of 
Wt,  and  interfering  with  the  administration  of  justice.  The  High  Sheriff 
ben  resumed  his  seat,  and  the  event  caused  great  sensation  among  the  magi- 
trates,  who  were  very  numerous  in  the  town,  and  the  bar.  It  was  reported 
hat  a  correspondence  had  passed,  in  which  Mr  Justice  Blackburn  offered  to 
emit  the  fine,  and  that  Mr  Evelyn,  in  answer,  only  sent  the  judge  a  check  for 
be  mone^.  Afterwards,  Mr  Scarlett  and  other  gentlemen  were  seen  to  be  in 
oQTersation  with  the  Chief  Justice  in  the  other  court,  and  the  result  of  this 
ns  at  last  seen  by  the  High  Sheriff  coming  into  court  and  reading  a  written 
^IpgT,  in  which  he  exprmed  his  sorrow  for  having  committed  any  act  which 
BightDear  the  semblance  of  a  contempt  of  the  Court.  Mr  Justioe  Blackburn 
itated  that  he  had  no  personal  feeling,  but  must  protect  the  dignity  of  the 
Court,  and  oould  not  allow  any  improper  interruptions  to  the  buSness  of  the 
■size.  He  then  remitted  the  fine,  and  the  affair  terminated.  About  a  week 
ifter  this  event,  some  sensation  was  created  by  bills  being  posted  at  the  entrance 
of  the  ooorta,  signed  by  the  High  Sheriff,  complaining  of  the  Court  of  Justice 
^Blackburn)  being  closed ;  that  it  was  against  the  law,  and  desiring  his  men  to 
R^Qse  to  obey  the  orders  of  the  judges,  should  any  be  given  to  keep  the  people 
oQt.  The  Hi^  Sheriff,  Mr  Evelyn,  was  in  consequence  brought  before  the  judges, 
vboi  he  contended  that  no  jiidge  of  the  land  had  a  right  to  dose  a  court  o|  * 
justice,  and  that  was  the  reason  why  he  issued  the  placaia.  Lord  Chief -Justice 
Cockbum,  amidst  the  most  profound  silence,  then  addressed  the  High  Sheriff  in 
s  most  solemn  manner.  He  said.  Justice  Blackburn  had  only  partly  dosed  the 
Court  on  account  of  the  noise  from  without  and  the  lower  end ;  and  in  so 
doing  he  was  perfectly  justified.  The  course  adopted  by  the  High  Sheriff  was 
u  insult  to  the  Queen  and  the  Judges.  He  acquitted  him  of  any  sordid  moUve^ 
bat  he  had  been  guilty  of  contempt  of  Court,  for  which  he  find  him  L.5(X)* 
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Orr  et  al,^  Appellants,  v.  Glasgow,  Airdrie,  and  Monklands  Railwat 
CoMPAmr,  Respondents* — April  24.^ 

This  was  an  appeal  from  a  decree  of  the  Court  of  Session. 

The  appellant  and  others  were  shareholders  in  the  Glasgow,  Airdide,  and 
Monklands  Junction  Bailway  Company,  and  instituted  a  suit  against  the 
(iiiBctors  of  the  company,  and  the  company  itself,  to  set  aside  certain  resolutions 
^ orders  which  had  been  made  by  the  directors  for  calla;  also  to  obtain  from 
^  directors  an  account  of  the  whole  sum  of  mone^  received  by  them  on  behalf 
of  the  company,  and  to  recover  back  from  the  directors  a  sum  of  L.2000,  or 
aich  other  sum  as  should  be  foimd  to  be  the  amount  of  the  appellants*  shares. 

The  Glacttow,  Airdrie,  and  Monklands  Junction  Railway  Company  was  in- 
oorpoiated  hj  an  Act  in  1846,  for  the  purpose  of  making  a  railway  from  Glas- 
gow to  Airdne.  The  capital  of  the  company  was  to  consist  of  16,000  shares  of 
L.25  each ;  the  accounts  were  to  be  balanced  eadi  year  at  Slst  January  and 
3l8t  July ;  there  were  to  be  eleven  directors,  each  possessing  in  his  own  right 
^  shares,  with  power  to  increase  or  reduce  the  number ;  the  powers  for  the 
compalaory  purcnase  of  lands  were  not  to  be  exercised  until  expiry  of  three 
y^aiB  from  tne  passing  of  the  Act ;  and  the  nulway  was  to  be  completed  within 
Beven  years  from  the  same  date,  and  on  the  expiration  of  such  period  the 
powers  of  the  company  were  to  expire.    A  deposit  of  L.2, 10s.  was  levied  at  the 

^  Abridged  from  the  Weekly  BiepwUr, 
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oatset  on  the  subscriben.  Afterwaids,  on  24th  November  1846,  a  reBobxtioB  of 
the  directora  waa  come  to  for  making  a  call  of  L.2,  10b.  per  ahaie,  and  ano^kerlor 
the  same  amount,  both  payable  September  and  December  1847.  These  caDs 
were,  it  waa  alibied,  mmeceBeary  for  any  of  the  gtatatary  pnpoeea,  none  «f 
which  had  been  entered  upon,  and  were  wrongf  uUy  and  ooUuaiTeiy  obtained  W 
the  directors  to  reunburse  themselveB  expenses.  It  appeared  that  the  pliiiidfii 
paid  the  two  first  depositB  or  calls  of  L.2,  lOs.  per  shaxe.  In  March  1847,  ths 
directors  reported  to  the  shareholders  that  they  had  taken  all  neoenary  atc|i 
to  ensare  the  speedy  completion  of  the  line ;  bat  no  part  of  the  railway  ew 
was  made,  and  ^e  company's  powers  expired  on  17th  July  1853.  The  plaoh 
tLBb  farther  alleged  that  the  derendants  were  the  directora,  and  had  nmappKrf 
the  fands,  and  defeated  the  object  of  the  statute.  The  defendants  were,  in  bA, 
interested  in  the  success  of  the  Edinborgh  and  Glasgow  Railway  Conqnny,  d 
which  they  were  shiureholders.  That  railway  ccmipany  having  an  interest  in  ths 
phdntiffB*  railway  not  beii^  made,  the  defendants  resolved  to  pswent  ils  for- 
mation ;  with  tins  view,  and  in  order  to  acquire  the  absolute  control  of  the  afftiis 
of  the  plaintifis*  railway,  the  defendants  acquired  12,379  shares,  in  trasi  for,  and 
at  the  risk  of  the  Edinburgh  and  Glasgow  Railway  Company.  It  was  fortkr 
alleffed  that  they  then  took  advantage  of  their  position  to  counteract  the  vote 
of  Sie  other  shareholders,  and  sooomded,  on  29th  September  1847,  in  cairying 
an  amendment  for  delaying  the  construction  of  the  line ;  that  they  this  wroag- 
fully  opposed  the  formation  of  the  Glasgow,  Airdrie,  and  Monklands  Railv^y. 
and  contrived  in  1849  to  acquire  the  management  of  the  a£birB  of  the lioe: 
and  that,  in  futherance  of  theur  illegal  designs,  the  defendants  jorepared  a  repont 
to  be  submitted  to  the  shareholders,  recommending  an  application  to  Pariiameut 
to  dissolve  the  company  and  wind  up  its  afPairs.  The  report  was  remitted  to 
a  committee  of  the  shareholderB,  who  reported  that  the  whole  object  of  the  de- 
fendants had  been  to  ddeat  the  object  of  the  Monklands  Railway  Act— th&t 
regular  books  had  not  been  kept — ^that,  though  their  proceedings  were  o(>- 
pmed,  they  proceeded  to  apply  for  a  BUI  to  dissolve  the  company,  which  Bui 
was  thrown  out ;  and  nevertheleBB  they  ill^ally  contrived,  by  riedang  and  i^ 
electing  themsdves,  to  hold  their  office  as  directors,  and  to  refuse  to  oonatriKn 
the  railway — ^that  the  meetings  which  they  held  were  unduly  oonstituted^-and 
that  they  had  misapplied  the  funds  entnusted  to  them,  and  refused  to  acoxmt 
for  the  same,  or  to  repay  the  deposits  and  calls  to  the  plaintifiis. 

The  Court  of  Session  held  that  the  plaintiff  had  not  set  out  sufficient  groofidg 
to  entitle  them  to  the  relief  they  sougnt,  and  dismissed  the  suit ;  whereupon  tlie 
plidntiffs  now  appealed. 

The  Lord  Chancellok. — In  my  opinion,  these  orders  ought  to  be  affinned. 
The  ground  of  appeal  is  respecting  the  validity  of  the  orders  made  by  the 
directors  of  this  company  for  tne  two  calls.  Upon  that  point  I  never  entertained 
the  smallest  doubt.  It  is  not  disputed  that  these  calk  were  lawfully  made. 
They  were  made  at  a  time  when  the  company  was  in  full  vigour,  and  they  vers 
made  by  those  who  had  the  rig^ht  to  make  them.  The  only  ground  upon  which 
it  is  now  sought  to  set  them  aside  is,  that  there  has  been  a  misapplicatioa  of  the 
money  raised  by  these  calls.  If  there  had  been  such  a  misapplication,  that 
might  have  been,  when  it  was  going  on,  a  ground  for  an  injunction ;  bat  it 
cannot  possibly  be  a  ground  for  decla^g  that  that  was  null  and  void  ab  iniuv, 
which  we  are  of  opinion  was  perfectly  valid  in  all  respects.  Then  we  oooie 
to  the  claim  for  damages.  And  it  most  be  observed  that  this  is  not,  as  was  the 
case  in  Davidson  v.  Tulloch,  W.  R.  ante,  309,  an  action  founded  ex  deHcto.  for 
damages  in  respect  of  a  deceitful  representation,  or  damages  in  reopect  of  fraudu- 
lent conduct.  It  is  for  an  account,  with  a  view  to  surch^ge  and  nJsify  acooante 
which  have  been  rendered.  Kow,  if  this  had  been  a  common  partnenhip,  aod 
the  partnership  had  come  to  an  end,  and  there  had  been  assets  to  be  distributed 
and  accounts  to  be  settled,  I  should  have  thought  that  no  doubt  in  Soothnd. 
as  in  England,  a  suit  might  have  been  instituted  for  the  purpose  of  having  the 
accounts  adjusted  and  a  distribution  made.     But  that  is  not  the  nature  of  thi? 
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sDfie.    Hare  you  have  a  joint-stock  eompany — a  corporation ;  and  although  there 
B  not  in  Scotland,  as  there  is  in  England,  any  process  provided  for  winding  up 
the  conoema  of  a  company  when  it  is  disBolved,  there  are  special  opportunities 
md  means  given  to  all  the  shitfeholders  from  time  to  time,  to  see  tnat  proper 
iccounts  are  rendered,  and  that  their  affairs  are  properly  conducted ;  and  the 
aooounts  are  to  be  periodically  submitted  to  the  genoral  meetings  of  the  share- 
holders, and  balances  are  to  be  struck.    Now  it  seems  to  me,  that,  under  these 
drcmnstanoeB,  until  there  has  been  a  complaint  made,  and  until  there  has  been 
10  effort  made  to  obtain  justice  by  applying  to  the  company,  this  mode  of  bring- 
ing an  action  at  the  suit  of  one  or  of  several  of  the  shfffeholders,  is  inccnnpetent. 
It  may  probably  be  unnecessary.    At  all  events,  it  would  be  right  to  try  what 
eould  be  done  without  appealing  to  a  court  of  justice.    Such  an  appeal  to  a 
QDort  of  justioe,  under  sucn  circumstances,  ev^d^tly  leads  to  the  most  inoon- 
feoient  oonaequences ;  and  unless  it  be  absolutely  necessary,  I  think  it  ought 
Qot  to  be  permitted.    Now,  here  there  has  been  no  complaint  at  any  public 
meeting  of  the  company  as  far  as  we  know,  and  no  attempt  to  make  any  such 
oomplamt  of  the  accounts  rendered,  or  to  call  ameeting  for  the  purpose.    There 
tK  means  of  calling  a  meeting,  but  none  of  them  have  been  resorted  to.    But 
this  action  is  brou^t  by  several  gentlemen  against  the  company,  and  against 
the  directors  of  the  company ;  and  I  think  that,  according  to  the  analogy  of  the 
cases  that  Lave  been  decided  in  England,  which  rest  upon  principles  that  are 
equally  applicable  to  Scotland,  this  ou^ht  not  to  be  permitted.    If  one  share- 
holder is  allowed  to  bring  such  an  action,  then  each  individual  who  has  a  dif- 
ferent complaint  of  his  own  on  different  parts  of  the  accounts  which  have  been 
reodered  may  follow  the  example,  and  the  company  may  be  torn  in  pieces  and 
atteriy  mined  by  the  litigation  in  which  it  is  involved.   It  seems  to  me,  therefore, 
that  this  is  a  case  in  which,  in  the  first  instance,  until  application  has  been  made 
to  obtain  iustioe  by  the  means  which  the  Legislature  has  put  in  the  possesBion 
uf  evenf  sharehold^,  such  an  action  cannot  be  maintained.     His  Lordahip  con- 
cluded by  moving  ^t  the  appeal  be  dismiaaed  with  costs.    Lords  Cranworth  and 
Kingsdown  having  concurreo,  the  appeal  was  dismissed. 


d^nglifiji  €uts. 


Election — ^i4iidt^(M'.— The  Corrupt  Practices  Prevention  Act  provides  that 
"  Nothing  in  this  Act  contained,  except  as  herein  specially  provided,  shall  be 
taken  to  limit  the  right  of  any  creditor  to  bring  any  action,  or  otherwise  to 
proceed  against  a  candidate  for  or  in  respect  of  any  expenses  connected  with  the 
election ;  and  if  in  any  such  action  or  proceedings,  final  jndgment  be  obtained 
against  the  candidate,  such  candidate  snail  forthwith  send  to  the  election  auditor 
a  copy  or  certificate  of  such  judgment.'*  Held^  in  construing  this  clause,  that 
a  candidate  may  incur  an  election  expense  notwithstanding  the  appointment  of 
an  agent  for  election  expenses,  and  that  an  election  expense  incurred  by  the 
candidate  can  be  paid  only  through  the  election  auditor ;  but  the  creditor  may 
roe  the  candidate.— (iVbrton  v.  Dickson^  8  W.  R.  630.) 

Jurisdiction — Domicile, — This  was  a  petition  for  a  dissolution  of  marriage 
at  the  suit  of  the  wife,  by  reason  of  the  husband^s  adultery  and  cruelty.  There 
was  no  appearance  on  the  part  of  the  respondent.  On  the  evidence,  a  question 
arose  as  to  the  domicil  or  origin  .of  the  respondent  being  Irish,  and  the  Court 
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took  time  to  ooosider  how  far  this  might  affect  its  juiudicti<HL  The  cncoBr 
Btances  of  the  case  are  sufficiently  stated  in  the  following  judgment  :—^lie 
Judge  Ordinary — ^This  was  a  petition  for  dissolution  of  marriage  ay  Gharlolte 
Bond,  on  the  ground  of  the  aaultery  and  crudty  of  her  husband.  The  petitioiis 
was  an  Englishwoman.  On  the  28th  July  1840,  she  was  married  to  tlw  respon- 
dent in  England ;  they  then  went  to  liye  at  Clifton,  from  thoioe  they  went  to 
Ireland  to  the  house  of  respondent's  father ;  not  long  after  they  returned  to 
England,  and  lived  some  time  in  London.  In  1843,  tl^y  were  at  the  boose  of 
a  sister  of  the  petitioner  in  Warwickshire,  when  she  was  treated  with  greMX 
cruelty  by  the  respondent.  They  afterwards  again  went  to  Ireland,  bat  le- 
turnea  to  England  in  1845,  bringing  with  them  a  aenrant  named  Hegsn;  tla 
woman  shortly  afterwards  returned  to  Ireland,  and  the  respondent  went  then 
also.  In  the  same  year  the  petitioner  went  to  Ireland  to  her  husband,  who  wm 
then  living  at  a  place  called  Grange  Hall.  Soon  after  her  arrival,  ahe  fovnd 
that  the  respondent  was  living  in  open  adultery  with  Maiy  Ann  Hegan ;  sh« 
was  there  again  treated  with  great  mielty  by  the  respondent,  and  shortly  aft^ 
returned  to  England  to  her  friends.  She  has  not  since  seen  her  huabami»  xujt 
did  she  hear  from  him  until  1860,  when  he  was  living  in  England,  where  he 
was  served  with  the  petition.  According  to  this  evid^oe  the  petitioDer  wia 
English,  and  therefore  had  a  right,  accoroQng  to  the  27th  section  of  the  Divoroe 
Act,  to  present  her  petition ;  but  the  rempondent  appears  to  have  had  a  res- 
dence  in  Ireland,  from  which,  if  that  evidence  stood  alone,  it  might  be  infemd 
that  his  origin  was  Irish ;  and  Ireland,  for  the  purpose  of  this  qneaticm,  mint 
be  treated  as  a  foreign  country.  If  the  evid^ce  on  this  point  had  been  so 
cogent  as  to  compel  the  Court  to  take  notice  that  the  reepondent's  domidl  was 
not  English,  we  must  have  decided  whether  or  no  the  Court  can,  oonsistentlT 
with  the  principles  of  international  law,  assume  a  right  to  adjudicate  on  a 
petition  presented  against  a  foreigner  who  is  served  alm)ad  with  a  citation  to 
which  he  does  not  appear.  But  the  marriage  was  solenmized  in  England,,  and 
the  respondent  afterwards  lived  with  hi^  wife  at  various  pkoes  in  Engumd ;  and 
although  he  has  not  appeared  and  submitted  to  the  jurisdiction  of  this  Coon, 
he  has  not  contested  it,  and  we  do  not  find  evidence  of  so  conclusive  a  natai« 
as  to  compel  us  to  deal  with  him  as  an  Irishman.  The  case  is  therefore  the 
same  in  substance  as  Deck  v.  Deck;  and  our  decree  is  that  the  maixiage  be 
dissolved,  and  the  respondent  condemned  in  costs. — {Bond  v.  Bondj  8  W.  R.) 

Will—  Vesting,— Edward  Prichard,  the  elder,  by  his  will,  dated  the  Sd  of  June 
1851,  directed  ms  executors  to  invest  his  personal  estate,  after  payment  of  his 
debts,  etc.,  upon  the  trusts  therein  expressed.  The  will  then  provided  that— 
^' As  to  the  sum  of  L.5000  sterling,  or  tne  stocks,  funds,  or  securities  upon  which 
the  same  shall  be  from  time  to  time  invested,  upon  trust,  to  pay  the  dividende^ 
interest,  and  produce  thereof  unto  my  said  wife  for  and  during  the  term  of  hef 
natural  life,  to  and  for  her  own  absolute  use  and  benefit ;  and  from  and  after  her 
decease,  upon  trust,  to  pay,  transfer,  and  assign  tiie  said  trust  sum  of  L.5000,  or 
the  stocks,  funds,  or  securities  upon  which  the  same  shall  be  invested,  between 
my  said  son,  Edward  Prichard,  and  mv  said  grandson,  Arthur  White,  in  equal 
shares  and  proportions ;  and  in  case  of  the  death  of  either  of  them  in  the  me 
time  of  my  said  wife,  then  upon  trust  to  pay  the  whole  of  the  said  trust  fund  of 
L.5000,  and  interest  as  aforesaid,  unto  the  survivor  of  them,  the  said  Edwsid 
Prichard  and  Arthur  White,  his  executors,  administrators,  or  aasigns.^^  The 
testator  having  died  soon  after  making  his  will,  his  son,  Edward  PrichardL 
having  died  in  1856,  and  his  widow,  and  the  plaintiff  Arthur  White,  his  grBod- 
son,  being  still  alive,  the  question  arose  upon  the  construction  of  this  dsase, 
viz.,  whether  Arthur  White,  the  grandson,  was  entitied  to  a  vested  and  inde- 
feasible interest  in  the  funds  now  rei>resenting  the  said  sum  of  L.5000,  snbject 
to  the  life  interest  of  the  testator^s  widow  therein  ?  Held  by  the  Lord  Ch.  and 
Lords  J.  J.,  on  a  special  case  (reversing  decision  of  the  M.  R),  that  ^ 
ouestion  must  ^  answered  in  the  affirmative.  The  Lord  Ch. — ^^  I  am  of  opinioQ 
that  this  question  ought  to  be  answered  in  the  affirmative.    According  to  the 
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gnmmafeacal  and  natarai  meaning  of  the  language  of  the  will,  such,  I  think., 
must  be  Ittken  to  have  been  the  intention  of  the  testator.  In  case  either  the 
aoa  or  giandaon  flhomld  die  in  the  lifetime  ol  the  widow,  the  whole  sum  of  L.5000 
was  to  go  to  the  snrvivor  of  the  son  and  grandson,  his  executors,  administrators,' 
or  aas^ns.  The  8urviy(»«hip  is  that  of  the  son  sarviving  the  grandson,  or  the 
oandaon  Barviying  the  son.  The  ultimate  disposition  of  the  fund  was  to  be 
determined  on  the  death  of  the  son  or  grandson  in  the  lifetime  of  the  widow, 
withoQt  any  consideration  as  to  either  of  them  surviying  the  widow.  According 
to  the  cotntrary  construction  contended  for,  it  is  admitted,  that  if  the  grandson 
ibonld  sorrive  the  widow  he  would  be  entitled  to  the  whole ;  but  the  son  and 
inndson  are  supposed  to  have  taken  a  vested  interest  in  a  moiety  of  the  L.5000, 
liaUe  to  be  divested  only  on  the  double  contingency  of  one  of  them  dvinff  in  the 
Hfetime  of  the  widow,  and  the  other  surviving  her.  I  cannot  think  that  the 
testator  had  any  notion  that  the  personal  representatives  of  the  predeceasing 
aon  or  grandson  could  have  any  interest  in  the  fund.  It  is  allowed  that  the 
whole  was  to  go  to  the  son  or  grandson  if  he  survived  the  widow,  and  it  would 
Eeem  strange  uiat  the  representatives  of  the  predeceasing  son  or  grandson,  who 
ooold  make  no  claim  if  tne  survivor  of  the  two  should  survive  the  widow,  shoiild 
be  entitled  to  a  moiety  if  both  died  in  the  widow^s  lifetime.  In  the  absence  of 
ULj  words  expressly  to  denote  such  an  intention,  I  think,  irrespective  of  the 
aathoritieB,  tmit  in  the  event  that  has  happened  the  same  effect  is  to  be  ffiven 
to  this  dause  as  if  the  grandson  alone  had  been  named  as  legatee  after  the  death 
of  the  widow."— (TTAiftf  v.  Baker,  8  W.  R.  533.) 

Trust — Liabili^  ^f  Retired  Trustees, — Trustees  of  a  settlement  commit  a 
breach  of  trust  by  advancing  part-  of  the  trust  fund  to  the  tenant  for  life  upon 
varioiiB  aecurities,  some  of  which  are  realised.  The  tenant  for  life  urges  the  ap- 
pointraent  of  new  trustees,  on  Hie  ground  that  he  has  been  treated  unjustly  by 
retention  of  income  to  recoup  the  trust  fund  and  the  realisation  of  the  securi- 
ties ;  and  the  trustees  express  their  willingness  to  resign  if  others  can  be  found 
who  would  put  him  to  leas  inconvenience.  Certain  persons  beinff  proposed,  the 
old  trustees  insist  upon  Imowing  who  they  are,  and  make  objections,  but  even- 
toaOy  traaaler  the  residue  of  the  trust  fund  and  the  other  securities  to  the  new 
trustees,  one  of  whom  advances  sufficient  to  reinstate  the  trust  fund ;  but  not 
only  that  sum,  but  the  whole  jof  the  trust  fund,  is  sold  out  within  a  few  days, 
and  aj^xropriated  by  the  tenant  for  life.  Upon  a  bill  filed  by  the  children  of  the 
marriage  against  the  tenant  for  life,  and  the  new  and  old  trustees,  it  is  deposed 
that  tl^  oid  trustees  had  been  solemnly  cautioned  that  the  tenant  for  life  had 
eoncocted  a  scheme  with  the  intended  new  trustees,  and  the  tenant  for  life 
swears  that  he  communicated  as  much  to  them.  By  their  answer  the  old  trustees 
deny  the  caution,  but  do  not  contradict  the  affidavit  <d  the  tenant  for  Ufe, 
althou^  at  the  bar  they  state  that  th^  would  have  done  so,  but  were  isnorant 
d  its  existence.  Subsequently  to  this  bill  the  plaintiffs  pnrdiase  the  reu  estate 
settled  aad  the  life  interest  of  the  tenant  for  life ;  and  a  cross  bill  is  filed  by  the 
old  trustees,  on  the  ground  that  tiiis  was  a  condonation.  i9Wd— -That  the  ori- 
ginal trustees,  not  having  answered  the  affidavit  of  the  tenant  for  life,  were  re- 
sponsible  for  the  whole  t^ust  fund;  that  there  was  no  condonation ;  and  decree 
giren  against  trustees,  with  costs.  Kitidersley,  V.  C. — **  If  trustees,  knowing, 
or  having  good  reason  to  beUeve  or  suspect,  that  the  object  of  being  applied  to 
to  give  up  the  trust  was  to  enable  the  new  trustees  to  commit  a  breach  of  trust, 
no  doubt  such  old  trustees  made  themselves  responsible  to  the  cestui  que  trusts ; 
and  the  question  really  was,  whether  this  was  that  case.  On  the  face  of  the 
lettera  thoe  was  no  ground  for  making  them  liable.  One  thing,  however,  was 
clear,  that  the  trustees  were  solemnly  and  seriously  cautioned,  especially  by  the 
letter  of  Gamier  and  Rowlestone.  But  there  was  another  ingredient  in  the 
case,  which  it  was  impossible  to  get  over.  Webster  had  made  an  affidavit, 
stating  that  he  had  himself  communicated  to  the  trustees  the  fact  that  it  was 
intendnd  between  him  and  the  new  trustees,  that  they  should  assist  him  by  sales 
of  the  slock ;  and  that  Le  Hunt  had  told  him  repeatedly  that  he  would  not  ad- 
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vance  him  any  more  money,  but  would  willingly  resign  if  he  (Webster)  cooU 
find  trustees  to  assist  him  out  of  the  trust  fund,  and  that  Le  Hunt  and  Wike- 
field  perfectly  well  knew  that  his  object  in  getting  new  trustees  appointed  ms 
to  get  sums  of  money  out  of  the  tnist  fund.  This  was  inoonfidstent  with  the 
correspondence,  but  not  such  a  contradiction  as  to  make  it  incredible.  If  Web- 
ster's evidence  had  been  otherwise  contradicted  as  to  any  material  ixt,  thk 
affidavit  might  be  looked  at  with  suspicion ;  but;  for  some  unexplained  reasoB, 
no  attempt  was  made  to  contradict  it,  and  therefore  it  must  be  taken  to  be  ad- 
mitted to  be  true.  It  was  said  to  be  an  oversight,  and  that  the  defendants  new 
saw  it,  and  that  it  could  have  been  contradicted ;  why  it  was  not,  when  being 
filed  in  July  1855 — ^the  time  for  closing  evidence  did  not  arrive  tiJl  1858— w 
unaccountable.  Had  Webster  been  alive,  he  could  have  been  cross-ezamiaed ; 
but  being  dead,  the  othor  living  witnesses  could  not  now  be  examined  to  oontrft- 
diet  a  dead  man^s  testimony,  although  the  Court  was  very  desirous  to  set  it 
right."— (Tra»5ter  v.  Le  Hunt,  8  W.  R.  534.) 

Deed — Essential  Error. — ^Real  estate  was  settled  on  A.  for  life ;  remainder  to 
B.,  his  eldest  son,  in  tail.  B.,  at  A.'s  request,  joined  with  him  in  opening  the 
entail  to  let  in  a  charge.  The  estates  were  resetUed,  and  several  years  after- 
wards B.  discovered  that  his  estate  tail  had  been  cut  down  to  an  estate  for  life. 
B.  stated  that  he  had  joined  in  opening  the  entail  on  the  understanding  that, 
subject  to  the  charge  and  to  certam  m^ifications  in  A/s  power  of  jointuring 
and  charging  portions,  the  estates  should  be  settled  precisely  aa  they  had  jo^ 
viously  ^n.  A.  stated  that  he  had  been  xmder  tne  same  impressicnL  On 
evidence  that  the  persons  who  prepared  the  resettlement  had  explained  the 
limitations  to  A.  and  B.,  a  bill  filed  by  B.  to  rectify  the  settlement  was  dismiand 
with  costs.  Stuart,  Y.  G. — *^  In  questions  of  tiiis  kind,  where  deeds  have  been 
deUberatdy  ^ecuted  by  one  who  afterwards  seeks  to  set  them  aside  (m  the 
ground  of  surprise  or  mistake,  what  the  Court  must  look  to  is,  whether  there  is 
evidence  that  there  was  sufficient  knowledge  of  the  nature,  contents,  and  effect 
of  the  instrument  conveyed  to  the  mind  of  the  peison  who  seeks  to  be  reheved. 
For  the  purpose  of  communicating  this  knowledge,  it  is  generally  enoog^  to 
show  that  the  instrument  itself  was  read  so  as  to  be  imderstood.  The  absard  and 
highly  improper  verbosity  and  prolixity  of  many  modem  deeds  and  wills  makes 
the  mere  reading  or  hearing  them  read,  so  as  pofectly  to  understand  tlie  effect, 
a  task  not  onl^  irksome,  but  very  difficult  even  to  men  who  haye  much  acute- 
ness  and  f acihty  of  apprehension.  In  any  case,  therefore,  but  particularly  in 
the  case  of  a  young  man  who,  8oon»after  he  comes  of  age,  is  about  to  execute 
deeds  materially  affecting  his  rights,  it  is  the  duty  of  professional  men  to  be 
careful  that  everything  <3  importance  is  fully  erolained,  and  a  proper  opporta- 
nity  given  to  understand  the  nature  and  effect  of  the  instrument.  It  is  proved 
by  the  evidence  in  this  case,  that,  both  by  word  of  mouth  and  by  reading  the 
contents  of  a  short  and  clear  epitome  of  the  instrument,  the  plaintiff  had  broo^t 
to  his  mind  a  knowledge  of  the  fact,  that  under  the  resettlement  he  was  to  take 
only  an  estate  for  life." — (Jenner  v.  Jenner,  8  W.  R.  587.) 

Guarantee — Condition  precedent, — The  plaintiff  declared  that,  in  oonsiden- 
tion  that  he,  the  plaintiff,  guaranteed  the  defendant  that  two  biUa  of  exobusge, 
both  drawn  by  Messrs  G.  W.  Olivier  k  Go.,  upon  Messrs  Owen  &  Go.,  75,  Lower 
Thames  Street,  and  both  due  23d  of  Januarv  1859,  would  be  paid  and  retired 
by  the  said  Messrs  Owen  &  Go.  when  due.  The  defendant,  in  return,  engaged 
and  guaranteed  to  the  plaintiff  the  repayment  of  the  sum  of  L.300  towards  the 
payment  of  Scotch  whiskies,  as  follows : — 6  puncheons,  5  hogsheads,  4  quarter 
casks,  Auchtertool ;  2  puncheons,  5  hogsheads,  8  quarter  casks,  Anderton,  which 
Mr  B.  Fisse,  of  Korris  Street,  had  ordered,  and  was  about  to  receive  from  the 
plaintiff.  Averment,  that  the  plaintiff  had  pNorformed  all  things  on  his  part  to 
oe  done  and  performed  in  pursuance  of  the  said  agreement,  to  entitle  him  (o  the 
due  performance  by  the  aefendant  of  his  (the  defendant's)  part  of  the  said 
agreement ;  and  that  the  said  two  bills  of  exchange  of  L.100  and  L.62  were  duly 
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paid  and  retired  bv  the  said  Measn  Owen  &  Co.  when  the  same  became  due  and 
were  payable ;  and  that  the  plaintiff  delivered  to  the  said  Mr  B.  Fiflae  the  said 
Scotch  whiskieB  in  the  Baid  agreement  hereinbefore  (in  the  declaration)  men- 
tioned ;  and  that  the  said  Mr  B.  Fiase,  although  requested  to  pay  the  said  amount 
C'f  L.300  towards  the  payment  of  the  said  Scotch  whiskies,  has  not  paid,  etc. 
Second  plea  for  defendant — ^That,  although  the  said  debt  and  sum  of  L.300  in 
the  said  first  count,  etc.,  the  repayment  whereof  the  defendant  engaged  and 
^oanuiteed  to  the  plaintiff,  was  not  payable  until  after  the  said  two  bilk  drawn 
l/T  Meeers  C.  W.  Olivier,  upon  Messrs  Owen  &  Co.,  and  guaranteed  by  the  plain- 
tiff, became  due  and  payable,  as  the  plaintiff  and  defendant  at  the  time  of  the 
making  of  the  said  mutual  agreement  and  guarantees  well  knew,  yet  the  said 
two  faiUs  of  exchange  of  L.1<K)  and  L.62,  in  the  said  first  count,  etc.,  were  not 
duly  or  any  time  paid  or  retired  by  the  said  Messrs  Owen  &  Co.,  of  which  the 
plaintifF  had  due  notice,  but  never  at  any  time  paid  or  retired  the  said  bilk. 
Verdict  having  been  returned  for  defendant  on  that  plea,  judgment  was  moved 
for  by  the  plamtiff  non  obstante  veredicto,  Erie,  C.  J. — "  The  real  question  is, 
whether  thie  promises  are  independent  or  mutual.  It  appears  to  me  that  they 
are  independent  promises.  The  plaintiff  guarantees  that  Owen's  bills  shall  be 
paid  and  retired  by  Owen,  at  maturity.  The  defendant  guarantees  the  payment 
of  L.300  towards  defraying  the  costs  of  the  whiskies.  The  breach  on  the  one 
part  would  differ  in  damaces  from  that  on  the  other.  It  would  appear,  there- 
fore^ that  they  should  not  be,  the  one  a  condition  precedent  for  the  other.  It  is 
entirely,  to  my  mind,  a  question  of  what  I  may  call  a  fact ;  that  is,  the  interpre- 
ution  of  the  contract  is  a  question  of  what  was  the  intention  of  the  parties. 
We  have  come  to  the  conclusion  that  these  are  independent  promises,  that  the 
plea  fomiBhes  no  answer,  and  consequently  that  this  rule  should  be  made  abso- 
iute,  and  judgment  non  obstante  veredicto  be  entered  for  the  plaintiff  on  the 
second  iasue."— (C*m<i«  v.  Bonelly,  8  W.  R.  542.) 

EviDEMCB — Privileged  Communication, — ^This  was  an  action  for  slander,  tried 
before  Bsramwell,  B.,  last  January.   The  alleged  slander  consisted  in  a  statement, 
loade  in  February  1856,  by  the  defendant  to  Colonel  Shirley,  as  to  the  plaintiff's 
military  conduct.     A  verdict  having  been  found  for  the  defendant,  Edwin 
James,  Q.C.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds,  that  the  com- 
munication which  contained  the  alleged  slander  was  not  piivil^^ ;  that  the 
judge  did  not  make  Mr  Sidney  Herbert,  the  Secretary  for  War,  one  of  the  wit- 
nesses at  the  trial,  produce  certain  documents  which  he  had  with  him,  on  his 
saymg  it  would  be  against  public  policy  to  do  so;  and  that  the  verdict  was 
against  the  evidence.  After  hearing  counsel,  the  rule  was  discharged.    Pollock, 
C.  B. — '^  We  are  all  of  opinion  that  the  non-production  of  these  documents  fur- 
nished no  ground  for  a  new  triaL    Inde^,  had  the  documents  been  produced 
and  receivS  in  evidence,  and  the  verdict  had  been  for  the  plaintiff  instead  of 
(as  it  was)  for  the  defendant,  the  reception  of  the  evidence  (if  objected  to)  would 
have  been  a  ground  for  a  new  trial ;  out  inasmuch  as  my  brother  BramweU  did 
not  at  the  trial  take  this  view  of  the  caae,  but  declined  to  compel  the  production 
of  the  evidence  on  the  ground  that  the  Secretary  for  War  stated  that  the  pro- 
duction of  the  documents  would  be  injurious  to  the  public  service,  we  think  it 
due  to  my  brother  Bramwell  to  express  the  entire  concurrence  of  a  majority  of 
the  Court  in  that  ruling  of  his.     We  are  all  of  opinion  that  it  cannot  be  laid 
down  that  all  public  documents,  including  treaties  with  foreign  powers,  and  all 
the  correspondence  that  may  precede  or  accompany  them,  and  all  communica- 
tions to  the  heads  of  departments,  are  to  be  produced  and  made  public  whenever 
a  suitor  in  a  court  of  justice  thinks  that  lus  case  requires  such  i»X)duction.    It 
is  manifest,  we  think,  that  there  must  be  a  limit  to  the  dutj  or  the  power  of 
compelling  the  production  of  papers  which  are  connected  with  acts  of  State. 
We  are  of  opinion,  that  if  the  production  of  a  State  paper  would  be  injurious  to 
the  public  service,  the  general  public  interest  must  be  considered  paramount  to 
^  individual  interest  of  a  suitor  in  a  Court  of  justice ;  and  the  question  then 
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arifle8,  how  is  this  to  be  determined?  It  is  manifeBt  it  must  be  detenmned  e^T 
by  the  presiding  judge  or  by  the  reeponsible  senrant  of  the  Crown  in  whose  c»- 
tody  tiie  paper  is.  The  judge  would  be  unable  to  detennine  it  without  ascer- 
taining wnat  the  document  was,  and  why  the  publication  of  it  would  be  inju- 
rious to  the  public  service— an  inquiry  which  cannot  take  place  in  private,  and 
which,  taking  place  in  public,  may  do  aU  the  mischief  which  it  is  pn^xiaed  to 
ffuard  against.  It  appears  to  us,  therefore,  that  the  question  whether  the  pro- 
duction of  the  document  would  be  injurious  to  the  pubUc  service  must  be  deter- 
mined, not  by  the  judge,  but  by  the  head  of  the  departmoit  having  the  castodj 
of  the  paper.  If  tne  head  of  the  department  does  not  attend  personally  to  ny 
that  the  production  of  the  document  will  be  injurious,  but  sends  it  to  be  pro- 
duced or  not,  as  the  jucU;e  may  think  proper,  or,  as  was  the  case  in  Dictmn  t. 
Earl  of  Wilton,  before  Cord  Campbell,  and  reported  in  Foster  and  Finlason's 
*  Nisi  raus  Reports,'  page  425,  when  a  subordinate  was  sent  with  the  documeDt, 
with  instructions  to  object,  but  nothing  more,  the  case  may  be  differoit.  Uj 
brother  Martin  does  not  entirely  agree  with  us  as  to  this  view  of  Uie  point  is 
question.  He  is  of  opinion,  that  whenever  the  judge  b  sataided  that  the  docn- 
ment  may  be  made  public  without  prejudice  to  the  public  service,  tiie  judge 
ought  to  compel  its  production,  notwithstanding  the  reluctance  of  the  head  of 
the  department  to  {ffoduce  it ;  and  perhaps  cases  mi^ht  arise  where  the  matter 
would  oe  so  clear  that  the  judge  might  well  ask  for  it  in  spite  6i  some  officuJ 
scruples  as  to  producing  it."— (^eatoon  v.  Skene,  8  W.  R.  644.) 

Railway  Cobipant — Negligence. — Some  combustible  grass  adjoining  a  rail- 
way was  set  fire  to  by  a  locomotive  enffine  which  was  passing,  and  caused  the 
destruction  of  the  plaintiff's  wood.  The  railway  company,  to  whom  the  engme 
belonged,  had  adopted  every  practicable  means  to  avoid  the  danger.  Yendici 
having  been  returned  for  the  plaintiff,  the  defendants  obtained  a  rule  to  ehow 
cause  why  this  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground 
that  it  was  against  evidence,  and  that  there  was  a  misdirection  in  telling  the  jmy 
that  no  amount  of  care  or  skill  used  in  preventing  the  escape  of  coals  from  the 
engine  would  be  an  answer  to  the  charee  of  negugence,  provided  the  accident 
was  not  thereby  prevented,  and  that  me  conduct  of  the  djaintiff,  in  allowing 
his  wood  to  be  in  a  combustible  state,  was  not  material.  £kld  by  the  Ex.  C.^ 
reversing  judgment  of  the  Court  of  Ex.,  that  the  company  were  not  liable. 
Cockbmm,  C.J. — I  am  of  opinion  that  the  decision  in  the  Court  below  cannot 
be  upheld ;  the  case,  therefore,  must  go  down  again  for  a  new  triaL  I  collect 
from  the  reasoning  in  the  judgment  delivered  by  Bramwell,  B.,  in  the  Coort 
below,  that  the  view  of  the  case  there  taken  by  the  Court  is  this : — ^That  whs-eas 
accidents  occasionally  arise  from  the  use  of  fire  as  the  means  of  locomotion,  thej 
are  to  be  held  as  a  necessary  and  natural  incident  to  such  use  of  fire,  and  there- 
fore that  the  company,  in  this  case,  are  liable  in  respect  of  accident  from  the 
use  of  the  locomotive,  although  every  possible  known  precaution  has  been 
taken ;  and  that  they  are  responsible  for  accident  in  so  far  as  it  is  neceasarilv  con- 
tingent on  the  use  of  the  b^motive.  If  this  be  the  view  of  the  case  held  by  the 
Court  of  Exchequer,  it  is  one  which  we  cannot  uphold,  as  being  at  variance  with 
the  principle  established  in  Beg,  v.  Pease,  and  which  this  Court  maintains  and 
adopts.  Although  where  a  person  keeps  a  dangerous  animal  or  instrument,  or 
other  means  whereby  danger  arises,  he  is,  independently  of  any  actual  ne^- 
gence  on  his  part,  uable  for  the  damage  done;  yet  when  the  LegisUtorehu 
sanctioned  and  legitimatized  the  use  of  a  certain  instrument,  provid^  ev^  pre- 
caution has  been  taken  and  observed  with  due  and  reasonable  diligence,  it  most 
be  held  that  the  person  using  such  instrument  is  not  liable,  unless  there  is  actual 
negUgence  in  the  use  of  it.  This  is  the  principle  which  governs  the  case  of 
lieg,  V.  Pease  (4  B.  &  Ad.  80),  and  I  think  it  consonant  with  reason  and  jnstioe. 
—IVaughan  v.  The  Taff  Vale  Railway  Co,,  8  W.  R.  549.) 

Divorce — Wife's  Costs. — In  a  petition  by  the  wife  for  judicial  sepaiation 
by  reason  of  the  husband's  adultery,  the  case  was  tried  by  the  Judge  Ordinary 
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without  a  jurj ;  and  the  learned  judge  vas  of  opinion  that  the  evidence  failed 
to  establiah  the  adultery,  and  dismiKed  the  petition.  The  sum  of  L.90  liad 
been  paid  into  Court  by  order  of  the  Registrar,  before  the  hearing,  to  meet  the 
wife's  costs.  After  the  trial,  the  wife^s  costs  were  taxed  by  order  of  the  Court, 
and  were  found  to  amount  to  L.182,  10s.  The  plaintiff  having  moved  for  an 
order  on  the  respondent  to  pay  the  balance  of  L.42, 10s.,  the  Judffe  Ordinary 
— Aceoiding  to  toe  old  practice,  on  failure  of  the  wif e*s  suit,  the  Court  would 
kare  made  no  (Hxler,  if  the  costs  had  not  been  paid  before  trial :  here  it  is  im- 
ponible  to  tell  accurately  before  the  trial  what  the  costs  will  pro^rly  amount 
to;  as  tJie  nearest  substitute,  the  rule  is  established,  that  the  Registrar  should 
make  the  best  calculation  he  can  from  the  representations  made  to  him  by  the 
parties;  so  that  the  wife^s  professional  adviser,  up  to  that  amount,  may  be 
secured.  As  to  anything  b^ond  that,  the  wife  must  be  in  the  position  of  a 
failing  suitor. — (^Lopwith  v.  Lopmth^  8  W.  R.  562.) 

Evidence — Bigamy, — ^In  a  petition  for  dissolution  of  marriage  by  reason  of 
adultery,  bigamy,  and  desertion,  held  by  the  full  Court,  that  to  establish 
l»gamy  as  a  ground  for  the  sentenee  of  the  Court,  there  must  be  proof  of  such 
a  ceremony  as,  but  for  a  former  marriage,  would  constitute  a  valid  marriage ; 
ADd,  therdore,  when  the  bigamy  relied  upon  took  place  abroad,  it  will  be 
oeoeBsary  to  give  formal  proof  of  the  marriage  law  of  that  country. — Burt  v. 
Bttrt,  8  W.  R.  662.) 

Jocn*- Stock  Company — Proceedings  ultra  vires. — A  company  was  formed  for 
the  porpose,  as  stated  in  the  memorandum  of  association,  of  the  purchase  of 
hod  for  the  erection  of  an  hotel,  the  carrying  on  the  usual  business  of  an  hotel 
and  tavern  there,  and  the  doing  all  such  things  as  were  incidental  or  otherwise 
conducive  to  the  attainment  of  the  above  objects.  The  land  was  obtained,  and 
a  spacious  building  nearly  completed,  when  the  directors  entered  into  an  agree- 
ment for  leasing  nearly  half  of  tiie  building  to  a  Government  Board,  for  three 
or  fire  years,  at  L.6000  a-year,  ike  right  of  supplying  provisions,  etc.,  to  the 
Board  during  their  tenancy  being  reserved  by  the  company.  It  appeared  that 
the  sum  of  L.2000  would  be  requSed  for  alterations,  and  for  afterwards  restoring 
the  demised  portion  to  hotel  purposes.  At  an  extraordinary  general  meeting  of 
the  shareholders,  the  majority  sanctioned  the  proposed  arrangement  of  the 
directors.  The  plaintiff,  a  shareholder  who  dissented  from  this  proposal,  filed 
a  bill  to  restrain  the  company  from  granting  the  lease,  and  expending  the 
company's  funds  as  proposed.  Held,  per  Knight  Bruce,  L.  J.,  aflSiTning  Wood, 
V.C,  that,  as  the  busineaB  had  not  commenced,  it  was  not  ultra  vires  for  the 
directors  and  the  majority  of  the  shareholders,  acting  bond  fide^  to  commence 
the  business  of  the  hotel  with  a  portion  only  of  the  buildmg,  and  to  let  the 
remainder  for  the  purpose  and  for  the  term  proposed ;  and  that  the  injunc- 
tion must  be  refused.  Turner,  L.J.,  tftMenrtatfc;-— The  case  presents,  as  it  seems 
U>  me,  three  points  for  our  consideration.  First — Is  the  letting  of  a  large  por- 
tion of  an  hotel  to  a  public  Board  for  a  lengthened  oeriod  a  carrying  on  the 
botel,  or  the  usual  business  of  an  hotel  and  tavern  ?  Second— Is  such  a  letting 
incidental  or  conducive  to  the  attainment  of  the  objects  mentioned  in  the  third 
clause  of  the  monorandum  ?  And,  thirdly, — ^Does  the  constitution  of  the  com- 
paoy  leave  it  in  the  power  of  the  directors,  or  of  the  shareholders,  in  the  existing 
state  of  things,  to  authorize  at  their  discretion  the  carrying  into  effect  the  pro- 
posed arrangement?  Upon  the  first  two  of  these  I  have  felt  no  difficulty.  I  do 
not  think  ^t  the  letting  of  a  larger  portion  of  these  buildings  to  a  Govern- 
ment Board,  for  so  long  a  period,  coidd  be  said  to  be  carrying  on  in  the  building 
the  Qsoal  bosineas  of  an  hotel  and  tavern.  As  to  the  proposed  arrangement 
being  ^^  incidental  or  otherwise  conduciye"  to  the  objects  mentioned  in  the  memo- 
randum, I  do  not  tlunk  that  it  can  be  held  to  be  so.  The  words,  *^  incidental  or 
condacive  to  the  attainment  of  the  objects,"  so  far  as  they  apply  to  the  business, 
do  not  seem  to  me  to  extend  so  far  as  to  warrant  a  scheme  for  obtaining  the  object 

of  carrying  on  the  business  in  the  entire  building  by  devoting  part  of  the  building 
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to  a  pmpoBe  which,  I  hay«  already  said,  does  not  aeem  to  me  tp&D  wiUua  Uie 
purposes  which  were  contemplated  hj  the  memorandum ;  coupled  aa  the  vordg,    ' 
^'  incidental  or  conduciTe/^  are  together,  they  seem  to  me,  so  far  as  they  apply  to    . 
the  business,  to  refer  to  what  may  l)e  incidental  or  conduciye  to  the  prosecutkn  nC 
the  budneBB  in  the  entire  hotcd.    The  only  difficulty  which  I  have  felt  in  tb« 
case  has  been  upon  the  third  question.    I  am  not  jvepared  to  say,  in  caso  ol 
large  buildings  coming  to  completion  as  to  part  at  one  tm:ie  and  part  at  anotkei,    • 
that  it  may  not  be,  in  the  absence  of  any  provisions  to  the  contraiy  in  the  instni-   ■ 
ment  by  which  the  companv  is  formed,  in  the  power  of  the  directors  or  tk   ^ 
shareholders,  before  the  whole  undertaking  had  been  completed,  to  employ  the   ; 
parts  which  have  been  completed  to  purposes  useful  and  profitable  to  uie  com-  I 
pany.    And,  perhaps,  tiiey  may  be  entitled  to  do  so,  even  though  the  parpoea  i 
to  which  the  completed  parts  are  applied  be  not  nurposes  witfam  the  scope  of  I 
their  xmdertaking,  though  I  have  much  doubt  upon  uie  point,  and  I  do  not  inteod  i 
to  give  any  opinion  upon  it.   My  difficulty  has  turned  upon  the  question  wbetber  | 
such  considerations  as  those  may  not  apply  to  the  case ;  and  if  they  do  sf^j,  : 
what  effect  ought  to  be  given  to  them  ?    In  this  result,  however,  I  come  to  the  - 
conclusion,  that,  in  assuming  it  to  be  competent  to  the  directors  or  ahai^olders  - 
to  deal  with  the  property  ad  interim  before  the  iHiole  hotel  can  be  opened  at 
their  discretion,  it  is  not,  and  it  cannot  be  competent  to  them  to  deal  with  h  ^ 
in  such  a  manner  as  may  interfere  with  the  ultimate  purposes  of  the  oompsDj,  ; 
the  opening  of  the  entire  hotel.   The  Court  being  equally  divided,  the  judgment  ; 
of  V.C.  Wood  was  affirmed,  but  without  costs.— (Stmpson  v.  Westminster  Palact   . 
Hotel  Co,,  8  W.  R.  653.) 

Will — Vested  Interest — ^A  testator,  after  directing  payment  of  his  debts, 
and  confirming  his  marriage  settlement,  under  which  his  wife  had  a  life  intereit, 
makes  a  specific  bequest  to  her,  and  then  bequeaths  to  her  and  two  other  per- 
sons  all  ms  money  and  securities  due  at  his  death,  upon  trust  to  convert,  aiid  . 
pay  certain  legacies,  and  all  the  residue  of  the  said  monies,  between  all  his 
nephews  and  nieces  who  should  be  then  living,  share  and  share  alike,  namiog 
them,  with  some  exceptions.  And  in  case  of  &e  death  of  any  of  than  befon; 
receiving  their  shares,  such  share  to  be  paid  to  the  survivor.  By  a  codicil  the 
testator  gives  to  his  wife  all  his  realty  and  personalty  for  life,  declaring  that 
the  codicil  should  be  annexed  to,  and  form  part  of  his  wilL  A  niece  died  withis 
a  year  after  the  testator,  and  several  nephews  and  nieces  had  died  since.  Upon 
the  question,  what  interest  the  nephews  and  nieces  took  under  the  will — hM 
that  the  widow  took  no  life  interest  in  the  fund  given  to  the  nephews  ami 
nieces ;  and  that  they  took  vested  interests  at  the  death  of  the  testator,  in  their 
shares  payable  one  year  after  the  testator^s  death ;  and,  consequently,  the  niece 
who  died  before  that  period  had  no  benefit  out  of  the  bequest. — {Re  Arrutc- 
smith's  Trust,  8  W.  R.  656.) 

Railway— 2>waW%  o/  Co.  to  deal  in  Minerals,  etc.  (17  &  18  Vict.,  c.  31).- 
A  railway  company  nominate  an  agent,  and  find  him  offices  at  their  stations 
for  the  stde  of  coal,  and  in  many  instances  procure  him  to  be  appointed  by  the 
coal-owners;  but  where  such  coal-owners  do  not  concur  in  appointing  him, 
debit  themselves  in  their  books  with  the  agent's  commission,  and  mske  out 
receipts  to  be  signed  by  the  coal-owners  in  a  printed  form,  whereby  it  appears 
that  the  money  received  is  the  balance  of  the  price  at  the  pit's  mouth.  They 
also  treat  the  sum  received  by  them  for  coals  sold,  as  their  charges  for  carrying, 
tonnage,  terminal  dues,  etc.,  and  keep  no  account  witii  coal-ownera,  who  are 

Sud  irrespective  of  whether  the  coals  are  kept  in  stock  or  not.  Upon  inforaut- 
on  filed  to  restrain  such  compan^r  from  baying  and  selling  coaJ,  raising  the 
question  whether  they  are  dealers  in  coal, — iield,  that  Uiey  are  such  doJere. 
Where  a  special  Act  enables  a  company  to  make  and  maintain  a  railway,  and  i£ 
silent  as  to  any  restriction  upon  exercising  any  other  calling,  the  absolute  restric- 
tion upon  doing  so  is  implied,  and  the  carrying  on  of  any  business  other  than 
that  warranted  by  the  Act  is  ultra  mres,  and  may  be  restrained  by  injundian. 
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EiadeiBl^,  V .G. — ^An  Act  oonstitatiBg  a  railway  was  a  contract  with  the  public, 
ahhoi^h  through  the  medium  of  the  machinery  of  an  Act  of  Parliament,  and  the 
company  were  bound  by  it ;  and,  although  the  Act  contained  no  exprees  prohibi- 
tion against  carrying  on  any  other  bosineeB,  there  waa  an  implied  contract  to  that 
effect,  and  that  waa  a  dear  rule  of  law  in  the  absence  of  negatiye  provisionB.  The 
motive,  no  doubt,  as  was  ably  argued  by  Mr  Sterens,  was  immaterial ;  the  case 
of  steamers  from  Harwich  to  the  Continent  was  in  point.  What  was  the  effect, 
then,  on  the  rights  and  interests  erf  the  public  ?  Why  had  the  law  established  a 
prohibition  agieonst  other  dealings?  Because  joint-stodE,  and  particularly  railway 
cumpanies,  were  armed  with  powers  of  pofisessing  vast  amounts  of  money  and 
property,  which,  if  i^>plied  to  other  purposes,  mi^t  injure  the  interests  of  the 
pabhc,  and  it  was  hajdly  possible  to  illustrate  that  better  than  by  this  case. 
This  company  had  a  traffic  to  the  north  of  England,  bought  coal,  and  might  get 
all  the  traffic  in  a  large  district  into  their  own  hands — and  they  had  in  fact  done 
£&— and  might  do  the  same  with  all  agricultural  produce,  sudi  as  com,  sheep, 
aDd  beasts,  and  a^ply  tlie  London  markets ;  and  if  that  was  permitted,  where 
was  it  to  stop  ?  TluB  would  be  a  great  detriment.  It  was  said  that  coal  would 
be  cheaper ;  out  what  faith  could  be  placed  in  the  morality  of  joint-stock  com- 
panies, who  would  only  consider  their  own  interests,  and  how  they  could  make 
OQoney?  The  only  remaining  question  was — ^Was  l^e  information  a  competent 
and  legitimate  remedy  ?  Upon  this,  likewise,  his  Honour  had  no  doubt.  Wher- 
ever the  interests  of  the  public  were  damniiied  by  the  illegal  proceedings  of  a 
company,  it  was  in  the  discretion  of  the  Attorney-General  to  protect  the  public 
by  information  or  injunction.  The  question  of  nuisance  was  only  a  branch  of 
this  right,  and  something  done  by  a  company  or  a  person  which  was  illegal  and 
detrimental  to  the  public.  Nuisance,  no  doubt,  had  a  technical  meaning,  but 
the  public  must  be  equally  protected ;  and  in  the  absence  of  any  particuliu'  Act 
of  Parliament,  it  was  competent  to  the  Attorney-General  to  proceed  dther  ex 
officio^  or  at  the  relation  of  some  party,  which  he  might  do  out  of  consideration 
that  such  relator  would  be  able  to  answer  costs. — (Attorney-General  v.  Great 
X&rthem  Railway  Co.,  8  W.  R.  667.) 

Designation — Policy  of  Assurance. — By  a  form  of  proposal  for  insurance  the 
name,  residence,  prof eiasion,  or  occupation  of  the  person  whose  life  was  proposed 
to  be  insured  against  death  by  accident  only,  with  compensation  in  case  of  non- 
latal  accident,  were  required  to  be  stated.  The  policy  contained  a  proviso,  that 
if  any  statement  or  allegation  in  the  declaration  or  proposal  were  untrue,  or  if 
the  policy  had  been  obtained,  or  should  thereafter  be  continued,  through  any 
misrenresentation,  concealment,  or  untrue  averment  whatsoever,  etc.,  the  policy 
shodd  be  void.  The  plaintiff  was  an  ironmonger,  and  in  the  proposal  he 
d^cribed  himself  as  ^^  Isaac  Thomas  Perrins,  Esquire,  Saltley  Hall,"  omitting 
to  8tate  that  he  was  an  ironmonffer.  The  same  rate  of  premium  would  have  been 
required  of  him  if  he  had  stated  his  occupation  of  ironmonger  in  addition  to  the 
word  eaquire.  Held  unanimoudy  (affirming  the  deddon  of  the  majority  of  the 
Court  of  Queen^s  Bench),  that  the  policy  was  not  void  by  reason  of  the  plaintiff 
not  stating  his  occupation.  Williams,  J. — I  am  of  opinion  that  the  decidon 
of  the  Gourt  bdow  was  right.  It  issdd  that  a  false  aasertion  has  been  made  by 
the  aasored,  because  he  has  suppressed  the  truth ;  but  there  is  no  foundation  for 
saying  that  the  truth  has  been  suppressed.  What  I  understand  the  assured  to 
have  add  in  giving  the  particulars  required  of  him  is,  that  he  was  in  that  con-^ 
dition  of  life  where  people  are  called  esquires.  ^^  Isaac  Thomas  Perrins,  Esquire, 
Sdtley  Hall,  Warwick, '  does  not  mean  that  the  assured  is  not  a  tradesman,  any 
more  than  a  description  of  a  peer  described  as  such  would  imply  that  he  was  not 
a  banker  or  a  brewer.  Martin,  B.,  thought  the  defence  was  disgraceful. — 
{Perrins  v.  The  Marine  and  General  Travellers  Ass.  Co.,  8  W.  R.  663.) 

Locus  PaNrrKNTis. — Payment  by  Half  Notes. — S.  agreed  to  enter  into  part- 
nerahip  with  W.,  and  to  pay  W.*s  debts,  and  with  tihat  view  sent  to  M.,  a 
creditor  of  W.'a,  two  half  bank  notes.    The  agreement  between  S.  and  W.  was 
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then  broken  off.  Held^  in  an  action  of  trover  by  S.  for  the  half  notes,  that 
they  were  not  payment,  and  that  S.  was  entitled  to  reooyer  them  back.  Cockbimt, 
G.  J. — ^The  case  is  a  novel  one ;  but  when  it  is  carefully  looked  at,  the  d^coltv 
disappears.  What  was  the  intention  of  the  parties?  The  intention  of  tik: 
plaintiff  was  to  liquidate  the  debt  of  Williams.  This  parting  witii  the  proper^ 
in  the  notes  was  co-extensive  with  that  nurpose.  Does  he,  by  smding  the  hJi 
notes,  extinguish  Williams'  liability  to  the  defendant  ?  He  does  not,  for  there 
is  nothing  to  prevent  the  defendant  from  suing  Willian>B  for  the  debt.  Sop- 
pose  the  other  half  notes  had  been  lost  in  the  transit,  could  not  the  defenikn: 
have  repudiated,  accepting  the  half  notes  he  had  received  as  payment  ?  There 
is  nothing  to  prevent  him  from  treating  it  as  an  inchoate  acceptance  to  be  ocbh- 
pleted  on  the  arrival  of  the  other  half  notes.  Blackburn,  J.,  said,  that  t^i^ 
case  is  much  the  same  as  if  each  party  took  hold  of  one  end  of  the  notes,  aod 
before  the  plaintiff  let  go  of  the  entire,  and  the  defendant  got  poBBeasion  of  the 
whole,  news  had  arriv^  which  led  the  plaintiff  to  revoke  his  mtention  to  port 
with  the  property.— -(5m»7A  v.  Munday,  2  L.  T.  Rep.  878.) 

Will — Construction, — ^A  testator,  by  his  will,  gave  certain  property  to  his 
son  and  daughter,  and  directed  that  if  his  son  should  die  without  having  any 
child  or  children,  the  whole  of  the  property  left  to  him  should  go  to  his  (the 
testator^s)  daughter  and  niece  equally.  And  he  provided  that  if  his  son  and 
daughter  should  die  without  any  child  or  children,  then  the  whole  property 
should  go  to  his  fthe  testator's)  niece.  Held^  on  the  principle  of  ^ving  to  each 
clause  its  own  ^ect,  that  the  words  in  the  first  clause,  ^^  die  without  harin^ 
any  child  or  children,*'  meant  '^  die  without  having  had  any  child  or  children  f 
so  that  the  testator's  son,  having  had  several  children  who  were  dead,  the  gift 
over  to  the  niece  did  not  take  effect ;  and  that  the  words  in  the  second  claor^, 
^^  die  without  any  child  or  children,"  meant  '^  die  without  leaving  any  duid  or 
children  living  at  the  death ;"  so  that  the  gift  over  to  the  niece  would  take 
effect  if  the  testator's  son  should  die  without  leaving  a  child  living  at  his  death. 
—(Jeffreys  v.  Connor,  8  W.  R.  673.) 

Will — Construction. — ^A  testator,  while  returning  to  England  on  sick  leare, 
made  his  will,  by  which,  after  bequeathing  two  legacies  of  L.IO  each,  and 
directing  that  his  portmanteau,  etc.,  should  be  sent  to  his  father,  proceeded 
tlius : — "  I  beg  that  the  remainder  of  my  money  and  effects  be  expended  in 
purchasing  a  suitable  present  for  my  god-son  H.  F.  D."  At  the  testator's  deatk 
which  took  place  the  day  after  the  dftte  of  his  will,  he  was  entitled  to  rerer- 
sionarv  interests  in  two  considerable  sums  of  stock.  If  eld,  by  Stuart,  V.  C , 
that  the  stock  to  which  he  was  so  entitled  did  not  pass  under  his  will  to  his  god- 
son.—(Berto?*  V.  Dunbar,  8  W.  R.  577.) 

Reparation — Consequential  Damage, — ^B.,  acting  as  agent  for  C,  induced 
D.  to  purchase  of  G.  the  goodwill  of  a  public-house  on  a  misrepresentation  as 
to  the  daily  "takings."  D.  sued  C.  for  the  deceit  without  communicating 
with  B.,  but  failed  in  his  action  because  he  could  not  show  that  he  had  autho- 
rized B.  or  any  one  else  to  make  such  misrepresentations.  D.  then  sued  B.,  and 
obtained  a  verdict,  including  the  sum  he  had  lost  by  the  resale  of  the  goodirill. 
a  sum  for  personal  loss  and  inconvenience,  and  L.181,  the  costs  of  the  action 
against  C,  who  failed.  It  was  held  now,  that  he  was  not  entitled  to  reeorer 
the  costs  of  the  action  against  C,  this  damage  not  being  the  necessary  and 
proximate  result  of  B.'s  ajct.— (Richardson  v.  Dunn,  2  L.  T.  Rep.  N.  S.  430.) 

Principal  and  Agent — Commission. — ^B.,  a  commission  agent,  popneed  to 
do  business  with  C,  a  manufacturer,  on  these  terms,  as  stated  in  a  letter: 
"  We  expect  to  receive  our  commission  on  all  goods  bought  by  houses  vhose 
accounts  are  open  through  us."  B.  introduced  a  customer  to  C,  who  receiTed 
from  hhn  an  order,  which  he  accepted,  but  did  not  execute.  B.  claimed  com- 
mission, which  C.  refused  to  pay,  and  the  question  was,  what  was  the  meaning 
of  the  term,  **  goods  bought  ;*'  did  it  apply  to  orders  given  and  accepted,  or  to 
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goods '8okl  azid  paid  for?  The  Court  held  that  it  applied  to  the  former,  and 
tfaftt  B.  was  consequently  entitled  to  his  oommisBion  on  the  order,  though  it  was 
net  6zecnted.^Zocibrood  y.  Levick,  2  L.  T.  Rep.  N.  S.  357.) 

Principal  and  Agent — Charter-party, — ^In  a  charter-party  it  was  agreed 
"  between  D.  and  Son,  owners  of  the  ship  A.,  of  the  one  part,  and  6.  Brothers, 
as  agents  to  F.,  of  Anamaboo,  merchants  and  charterers,  of  the  other  part,  etc." 
The  Toyage,  etc.,  was  then  set  out ;  the  words  merchants  and  charterers  in  the 
{•fairal  number  were  printed  and  continued  in  the  plural  throughout  the  whole 
charter-party.  It  was  signed  ^'  For  D.  and  Son  of  Jersey,  owners :  B.  as  agent. 
For  F.,  of  Anamaboo ;  G.  Brothers,  as  agents."  Held,  by  the  Ex.  C,  affirming  the 
jadgment  of  the  Court  of  Q.  B.,  that  G.  Brothers  were  not  liable  on  the  charter- 
party  as  nrincipals.  Williaxns,  J. — ^We  are  all  of  opinion  that  the  judgment 
giTen  in  tke  Court  below  is  right.  The  signature  of  the  charter-party  is  ^^  For 
G.  Dealandes,  H.  Gamman  as  agent.  For  S.  Ferguson,  Esq.,  Gregoir  Brothers 
is  agents."  And  the  force  of  this  signature  can  only  be  explained  away  by 
eitronely  strong  words.  Here  the  body  of  the  document  is  not  contradictory. 
It  ia  in  the  usual  terms,  the  plural  being  only  used  instead  of  the  singular  m 
the  words  *^  merchants  and  charterers,"  for  ^*  merchant  and  charterer." — (Z>e«- 
hinde$  Y.  Gregory,  8  W.  R.  686.) 

Privilege  of  Procuratob — Slander. — ^An  action  of  slander  cannot  be 
brought  for  anything  said  in  the  regular  course  of  a  judicial  proceeding ;  there- 
fore, where  an  attorney,  in  a  speech  for  the  defence  in  a  police  court,  said  that 
the  prosecutor  had  plundered  his  master,  and  the  prosecutor  cained  the  verdict 
in  &n  action  for  sbmder  against  the  attorney, — Held,  that  uie  matter  alleged 
to  be  slanderous  being  rdevant  was  privileged,  and  that  a  nonsuit  should 
he  entered.  FoUock.  C.  B.  (after  narrating  the  facts) — In  the  course  of 
tbat  proceeding,  in  order  to  show  that  the  plaintiff  was  properly  dismissed,  the 
pow  defendant  said  that  the  plaintiff  plundered  his  employer.  The  question 
K,  was  that  relevant  to  the  question  before  the  magistrates  ?  I  think  it  was ;  for 
it  went  directly  to  the  question.  Was  the  agreement  at  an  end,  so  as  to  justify 
the  then  defendants  turning  the  plaintiff  out  of  those  premises  ?  This  action  is 
against  the  defendant  for  words  spoken  by  him  in  a  court  of  justice  where  he 
wag  acting  as  counsel.  The  judge  at  the  trial  having  reserved  the  point,  we 
think  there  should  be  a  nonsuit.— (ifacikay  v.  Ford,  8  W.  R.  687.) 

Will— Po«<i(m  of  Signature. — ^Testator  left  a  will  which  concluded  in  the 
following  terms : — ^*  All  of  which  to  be  paid  with  the  then  present  coin  of  the 
r»hn,  upon  application  to  my  dear  wife,  Sarah  Skidmore ;  and  a  receipt  to  be 
pnmded  by  the  receiver  from  all  further  claim  upon  the  estate  of  their  departed 
brother,  Joseph  ^dmore."    Immediately  below  this  appeared — 

"  TTitnees,    James  Skidmore. 

"  Witness,  Henry  Eede. 
"April  11,  1838." 
^  words,  *•  *■  Witness,  James  Ski<^ore, "  had  been  written  apparently  in  much  paler 
ink  than  the  words,  ^^  Witness,  Henry  Eede,"  and  the  date  was  in  the  same  hand- 
writing aa  the  latter  words.  The  Court  admitted  the  will  to  probate,  as  proof  of 
the  death  of  the  witnesses.  Sir  C.  Creeswell — It  was  argued  in  this  case  that  this 
^  was  not  executed  according  to  1  Vict.,  c.  26.  For  it  appeared  from  the 
colour  of  the  ink  in  the'signature  of  one  of  the  witnesses  that  tne  two  witnesses 
^  not  signed  their  names  at  the  same  time ;  and  that,  therefore,  they  had  not 
signed  in  the  presence  of  the  testator  as  required  by  the  statute.  The  different 
colonr  of  the  ink  in  which  the  names  of  the  witnesses  are  written  might  have 
been  caused  by  blotting  paper  being  at  the  time  used  to  one  and  not  to  the 
0^.  At  all  events,  it  is  too  frail  a  ground  to  proceed  upon  in  considering  the 
question  ol  the  validity  of  this  will,  and  I  cannot  come  to  a  safe  conclusion  upon 
^h  a  suggestion ;  and  the  absence  of  anj  proof  to  the  contrary,  the  signatures 
^  the  witnesses  being  shown  to  be  genume,  the  usual  presumption  omnia  rite 
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esse  acta  must  prevail,  and  I  must  aasome  that  they  both  signed  at  the  bum  I 
time.  With  r^erence  to  the  name  of  the  testator,  **  Joseph  Skidmore,"  at  tht 
end  of  the  will,  as  taken  in  connection  with  the  oonstmction  of  tiie  aentenoe 
immediately  preceding  it,  I  consider  that  he  must  have  intended  that  to  be  hi& 
signature  to  the  wil^  although  it  may  read  in  another  manner.  If  thoK 
names  had  been  separated  from  the  word  '^  brother'*  by  only  half  an  inch,  in- 
stead of  being  so  near,  there  could  not  have  been  any  doubt  about  the  matter : 
and  I  consider  that  the  fact  of  a  space  not  having  been  left  is  too  slight  a  ground 
upon  which  to  pronounce  against  the  will.  I  am,  therefore,  under  all  the  cir- 
cumstances, clearly  of  opinion  that  the  will  of  the  testator  has  been  dulj 
executed.--(5cott  v.  Skidmore,  8  W.  R  590.) 

Poor-Rate — Waterworks — Rateable  Value, — ^A  waterworks  company,  in 
order  to  convey  water  from  their  reservoirs  to  their  district  in  the  metiopolb. 
forced  it  through  pipes  laid  down  for  that  purpose.  The  reservoixs  and  pipes 
formed  together  one  apparatus,  situate  in  several  parishes,  in  none  of  which 
water  was  sold  by  the  company.  It  was  agreed  that  the  rateable  value  of  the 
whole  apparatus  should  be  nz^  at  a  certain  sum.  Held^  that  it  was  not  a  cor- 
rect principle  of  division  that  this  sum  should  be  divided  among  the  sereral 
parishes  according  to  Hie  quantity  of  land  occupied  by  tiie  apparatus  in  each 
parish. — {Chelsea  Waterworks  Company  v.  Overseers  of  Putney,  8  W.  R,  607.) 

Partnership. — ^It  was  held  in  Essell  v.  Hayward^  that  where  one  partner  com- 1 
mits  a  breach  of  trust,  the  other  has  a  right  to  dissolve  the  partnership,  the  dis- 
solution to  take  effect  from  the  date  of  tiie  notice.  The  M.  R — ^It  appears  tkt 
a  partnership  was  entered  into  by  two  gentlemen  for  the  period  of  their  liv^ ; 
and  it  appears  that  in  October  last  one  of  the  partners  ascertained  that  the 
other,  'tong  the  surviving  trustee  of  L.8000  in  the  funds,  sold  it  out  and 
applied  it  to  his  own  use.  That  is  as  gross  a  breach  of  trust  as  could  weQ  be 
committed.  He  ascertained  the  fact  by  a  letter  from  one  of  the  cestuis  que  truti, 
and  thereupon  he  writes  a  letter  in  which  he  says  the  information  he  hu 
received,  so  far  as  relates  to  the  question  of  money,  might  be  got  over ;  but, » 
far  as  it  affects  the  defendants  position,  the  credit  of  the  plaintiff,  and  tlie 
maintenance  of  the  character  of  the  firm,  could  not  be  got  over ;  and,  therefore. 
the  nartnership  must  be  dissolved ;  and  he  gives  him  notice  inunediately  of  i 
dissolution.  The  question  is,  whether  he  was  justified  in  doing  that?  In  the 
first  place,  Mr  Selwyn  argues  that  the  plaintiff  seeks  to  make  himself  judge  in  his 
own  case.  This  is  not  so.  The  Ck>urt  is  the  judse  whether  the  facta  justified 
his  conduct.  Then  the  only  question  really  is  tins — ^Was  there  a  sufficioit 
ground  for  saying  the  partnership  was  dissolved?  I  am  to  determine  here 
whether,  on  the  6th  of  October,  the  fact  of  this  embezzlement  of  the  stock  iuwl 
taken  ^ace ;  and  whether,  having  taken  place,  it  was  a  sufficient  cause  for  the 

plaintiff  to  put  an  end  to  the  putnership Gonadering  that  tlie 

principles  of  equity  are,  in  my  opinion,  so  clear'  and  precise  on  the  point,  I  am 
mdifferent  whether  any  distinct  authority  is  to  be  found  in  tlie  books  on  the 
subject,  and  I  shall  continue  to  hold  the  opinion  which  I  have  ezpreaasd  until  f 
am  corrected  by  the  decision  of  some  higher  tribunal,  which,  when  it  takei 
place,  if  ever  it  does,  I  shall  receive  with  mudi  surprise.— (8  W.  R.  593.) 

Will — Jus  corona, — A  testator  who  is  illegitimate,  and  dies  without  iesoe, 
gives  all  his  personalty  to  three  persons,  their  executors  and  administrators,  apon 
trust,  to  lay  out  L.IOOO  in  builcung  and  endowing  a  church,  witii  certain  deviaes 
of  his  real  estate,  and  appoints  them  executors.  Two  of  the  executors  disdaiiOi 
and  the  third  files  a  bill,  raisins  the  question  whether  the  charitaUe  gift  wa^ 
void ;  and  if  so,  whether  the  plaintiff  took  the  personalty  for  his  own  benefit. 
Held,  that  he  did  not,  but  that  the  Crown  was  entitled.-^(Z)acre  v.  Parkin^m, 
8  W.  R.  697.) 
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LORD  DERBY  ON  THE  BUSINESS  OF  LEGISLATION. 

It  cannot  be  denied  that  the  working  of  our  legislative  system  is 
encumbered  with  difficnlties.  If  it  is  essential  that  we  should  have 
a  legislative  machine  capable  of  taming  out  the  greatest  qnantity 
of  work  in  the  shortest  possible  time,  the  Imperial  Parliament  must 
be  admitted  to  be  wanting  in  the  requisites  of  celerity  and  power. 
There  is,  however,  a  wide  difference  between  the  principles  that  may 
be  applied  to  test  the  capabilities  of  the  machinery  employed  in  the 
administration  of  the  laws,  and  those  that  regulate  the  initiation  of 
new  projects  of  legislation.  Law-making  may  proceed  too  fast ;  and 
though  we  do  not  know  that  any  of  our  constitutional  theorists  are 
prepared  to  follow  the  example  of  the  Hellenic  lawgiver,  by  re- 
quiring the  amateur  legislator  to  stand  up  with  a  halter  adjusted 
to  his  neck,  yet  it  is  certain  that  complaints  of  hasty  and  unneces- 
sary le^slation  are  rife ;  and  it  is  at  any  rate  an  open  question, 
whether  legislation  is  too  iadle  or  too  slow. 

L^islation,  when  initiated  by  private  members,  does  not  seem  to 
be  attended  with  any  insurmountable  difficulty,  where  the  provi- 
sions contemplated  are  of  a  limited  character  and  the  object  is  one 
generally  admitted  to  be  beneficial.  Among  instances  of  successful 
private  legislation,  it  is  only  necessary  to  mention  the  Medical  Bill 
of  1858.  Among  projects  of  law  amendment,  such  measures  as 
Mr  Apaley  Pellat's  Bill  for  legalizing  Crossed  Cheques,  and  Mr 
Mturay  Dunlop's  Scotch  Bills,  have,  as  a  rule,  been  carried  through 
Parliament  in  a  single  session,  and  without  experiencing  much  ob- 
stmction  or  danger  from  the  forms  of  the  Houses  of  Parliament  It 
is  perhaps  to  be  regretted  that  so  few  private  members  care  to  be  at 
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the  trouble  of  carrying  bills  through  Parliament ;  but  any  member 
who  is  so  disposed,  has  only  to  come  prepared  with  a  well -digested 
measure,  and  get  it  introduced  and  printed  in  the  first  week  of  the 
session.  If  it  fail  to  pass,  we  venture  to  say,  that  it  will  not  be  for 
want  of  time  to  carry  the  bill  through  its  stages. 

Unfortunately,  it  too  often  happens  that  the  first  month  or  two  of 
the  Parliamentary  session  is  wasted  in  frivolous  discussions.    About 
Easter  honourable  members  wake  up  to  the  necessity  of  doing 
something.    In  the  early  part  of  the  summer,  the  great  annual 
battle  on  the  financial  policy  of  the  Government  has  to  be  fonght 
through  many  a  weary  sitting ;   and  the  orders  of  private  mem- 
bers are  ruthlessly  sacrificed  to  make  way  for  questions  of  more  ge- 
neral importance.    July  arrives,  and  with  it  the  certainty  that  a 
large  proportion  of  the  public  bills  will  be  lost  for  want  of  time  to 
pass  them  through  the  narrow  gauge  lately  constructed  by  the  House 
of  Lords.    Then  ensues  a  scene  which  can  only  be  compared  to  the 
rush  from  a  theatre  on  an  alarm  of  fire.    The  Government  abandon 
their  most  doubtfiil  measures,  and  save  the  remainder;  but  with 
private  members  it  is  otherwise.     Every  would-be  legislator  elbows 
his  neighbour — tumbles  him  over  without  remorse,  in  the  mad 
struggle  to  pull  through  with  his  '^  innocent"  before  the  fatal  18th 
of  July.  When  the  work  of  legislation  has  advanced  to  that  period 
after  which  the  doors  of  the  upper  House  are  closed  against  new 
bills,  there  will  probably  be  from  twenty  to  thirty  bills  waiting  a 
third  reading,  half  of  which  might  have  been  advanced,  if  their  pro- 
moters had  been  able  to  agree  upon  a  selection.    For  want  of  some 
such  arrangement,  scarce  any  are  saved.     Ultimately  the  Govern- 
ment business  is  hurried  through,  and  Parliament  adjourns  to  do 
over  again,  in  a  new  session  of  six  months,  what  might  have  been 
brought  to  completion  in  almost  as  many  days  of  the  previous  year. 
To  economize  the  time  of  the  Houses,  Lord  Derby  has  proposed 
that  prorogation  should  have  the  same  efiect  as  adjournment,  so 
that  bills  uncompleted  might  be  resumed  in  the  following  session  at 
the  precise  stage  at  which  they  were  left  off.    Lord  Derby  deserves 
credit  for  having  brought  this  subject  under  the  notice  of  Parlia- 
ment ;  and  we  trust  that  his  proposal  for  a  joint  committee  on  the 
subject  will  not  be  allowed  to  drop,  but  we  are  certainly  not  pre- 
pared to  concur  in  his  recommendations  in  their  entirety. 

It  is  not  the  fact  that  the  forms  of  Parliament  are  frequently 
abused  for  the  purpose  of  obstructing  public  ministerial  measures ; 
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and  it  is  well  known,  that  when  anything  of  the  kind  has  been  at- 
tempted, the  attempt  has  invariablj  failed.    The  opposition  to  the 
Ecclesiastical  Titles  Bill  is,  perhapfi,  th«  most  remarkable  instance 
of  what  may  be  accomplished  by  a  courageous  minority  inspired 
by  party  feeling,  and  snpported  by  almost  the  entire  intellectual 
strength  of  the  House  of  Commcms.     Yet,  even  in  this  struggle, 
the  weight  of  mere  numbers  proved  irresistible.    The  arguments  of 
the  minority  convinced  the  country,  but  did  not  materially  retard 
the  progress  of  the  measure.    The  Bill  became  law  after  repeated 
dirisions  at  every  stage,  but  common  sense  had  decreed  its  repeal 
before  it  was  inscribed  on  the  Statute  Book.     In  the  last  session  of 
Parliament  there  was  some  talk  of  factious  opposition  to  two  of  the 
Cbvemment  measures — the  Reform  Bill,  and  the  European  Forces 
(India)  BiU.    There  has  seldom  been  less  real  foundation  for  such 
a  charge.     In  the  one  case,  the  attention  of  members  was  suddenly 
called  to  the  nature  of  a  measure  which  had  passed  the  second 
reading  in  a  thin  House ;  and  repeated  adjournments  were  moved, 
in  order  to  give  time  for  consideration.    The  merits  of  the  Bill 
apart,  there  can  be  no  doubt  that  this  course  was  perfectly  justifiable. 
A  minority  is  entitled  to  a  fair  hearing  at  each  stage  of  discussion, 
and  also  to  reasonable  delay,  for  the  purpose  of  influencing  the 
public  mind,  and  bringing  public  opinion  to  bear  on  the  policy  of 
their  coadjutors.     Unless  the  minority  were  in  a  position  to  en- 
force these  rights  by  moving  adjournments,  it  would  be  in  the 
power  of  any  minister,  with  a  tyrannical  majority  at  his  back,  to 
nullify  the  functions  of  opposition  altogether.    As  for  the  opposition 
to  the  Seform  Bill,  it  was  natural  that  a  measure  of  that  import- 
ance should  be  anxiously  canvassed  and  criticised.    And  it  cannot 
be  denied  that  the  measure  fell  a  sacrifice  to  the  indifference  or 
secret  hostility  of  its  professed  friends,  as  much  as  to  the  opposition 
of  its  natural  enemies. 

Beverting  now  to  measures  of  less  general  importance — ^it  will  be 
admitted  that  a  large  proportion  of  those  which  fail  are  mere  fancy 
bills  of  individual  members,  and  have  never  attracted  any  share  of 
public  sympathy,  either  within  or  without  the  walls  of  St  Stephens. 
Some  of  these  bills  are  renewed  from  session  to  session,  apparently 
for  the  mere  pleasure  of  furnishing  occupation  to  the  owner; 
like  those  '^  bag"  foxes  which,  if  they  afford  a  good  day's  run,  are 
carefully  stowed  away,  in  the  hope  that  they  may  furnish  amusement 
for  another  season.     Good  bills  do,  no  doubt,  occasionally  fall  a 
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sacrifice  to  the  forms  of  the  Houses ;  but,  on  the  other  hand,  it 
ought  not  to  be  forgotten  that  these  forms  afford  facilities  for  the 
extinguishing  of  local  jobs*  Measures  of  that  description,  if  only 
supported  by  private  influence,  may  generally  be  defeated  in  open 
warfare ;  but  a  little  dexterity  in  the  use  of  Parliamentary  tactics 
will  often  ensure  success,  if  supported  by  the  influence  of  the  Go- 
vernment, which  is  too  easily  lent  to  aid  the  measures  of  private 
members,  in  return  for  the  party  support  they  may  have  given  on 
other  questions.  Now,  let  it  be  remembered  that  every  Goveni- 
ment  has  about  eighty  members  of  Parliament  in  its  pay.  These 
are  the  men  who  advance  bills  a  stage  between  one  and  two  in  the 
morning,  after  most  of  the  independent  members  have  retired.  As 
a  general  rule,  all  bills  which  will  not  bear  open  discussion  are 
brought  on  at  untimely  hours ;  and  the  only  possible  means  of  de- 
feating them  is  by  employing  the  forms  of  the  House  for  the  purpose 
of  postponing  the  discussion  to  a  more  suitable  period.  This  sort  of 
opposition  is  so  common  and  so  reasonable,  that  the  promoter  of 
the  bill,  as  a  matter  of  policy,  generally  gives  way  to  it.  Bat  at 
length  some  lucky  accident  occurs.  The  policeman  is  absent  fiom 
his  beat.  The  member  who  has  made  himself  master  of  the  details 
of  the  bill  with  the  view  of  opposing  it,  is  in  the  country,  or  no- 
well,  or  busy  with  committee  business.  Other  members  who  dislike 
the  measure  may  be  present,  but  they  are  dumb  or  deficient  in 
influence,  and  so  the  job  is  advanced  a  stage.  This  may  happen 
two  or  three  times  in  the  course  of  a  session  ;  yet  still,  if  the  pro- 
moters of  the  job  have  no  case,  they  can  rarely  succeed,  by  dint  of 
smuggling,  in  carrying  the  measure  to  a  third  reading.  They  know 
that  a  discussion  in  a  full  House  would  ruin  their  nicely  laid  scheme, 
and  they  naturally  prefer  to  leave  it  over  to  wait  the  chapter  of 
events  in  the  ensuing  se|Ssion. 

Now  it  is  obvious,  that  if  Lord  Derby's  proposition  were  accepted 
.  without  limitation,  the  game  would  be  thrown  into  the  hands  of  the 
jobbers.  If  permitted  to  continue  their  bills  from  one  session  to 
another,  success  with  these  ingenious  gentlemen  would  be  merely  a 
question  of  time.  It  would  be  of  little  avail  to  oppose  th^m  by 
moving  adjournments ;  reasoning  with  them  on  the  injustice  of  their 
designs  on  the  public  purse,  would  be  of  as  much  use  as  an  align- 
ment on  the  law  of  property,  addressed  to  a  gentleman  of  the  road,  at 
twelve  o'clock  P.M. ;  or,  like  the  famous  attempt  of  the  enthusiastic 
Dissenter,  to  reason  a  dignitary  of  the  Church  out  of  L.20(X)  a  year. 
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3nch  bills  would  invariablj  be  brought  forward  in  a  thin  Houae^ 
irith  a  working  majority  on  the  Grovemment,  benches.  The  report 
}f  such  proceedings  in  the  morning  papers  (if  report  these  were), 
troald  be  somewhat  in  the  following  strain : — 

'^  Wednesday,  Mobninq  Sitting.— Edinburgh  Municipality 
Abolition  Bill — ^Grand  Masters  of  Orange  Lodges'  Salaries  Bill. 
These  measures  were  advanced  a  stage.  Sheriff  Courts  (Scotland) 
Finality  BiU.  On  the  order  of  the  day  being  read  for  the  committal 
of  thb  Bill,  which  wafl  read  a  second  time  on  the  12th  of  August 
last  year,  Mr  Baxter  moved  the  adjournment  of  the  debate,  and 
explained  that  the  object  of  the  Bill  was  to  make  decrees  of  Sheriff's 
sabsdtutes  final  in  all  cases  under  the  value  of  L.500,  and  to  pro- 
liibit  the  employment  of  procurators.  Sir  6.  Lewis  explained 
that  it  was  in  contemplation  to  increase  the  salaries  of  the  Sheriflb 
to  L.2000.  By  increasing  the  responsibility  of  these  judges,  it  was 
believed  that  the  necessity  for  an  appeal  to  the  Court  of  Session 
might  be  obviated.  He  regretted  the  absence  of  his  right  hon. 
friend,  the  Lord  Advocate,  who  intended  to  have  explained  to  the 
Honse  the  nature  of  the  changes  which  the  Grovemment  were  pre- 
pared to  make  in  committee,  but  he  could  not  concur  in  the  dis- 
paraging observations  in  which  the  hon.  member  had  indulged 
with  reference  to  the  decisions  of  the  learned  judges  of  the  Sheriff 
Courts.  The  House  divided.  For  adjournment,  3 ;  against,  15 ; 
majority,  12.  Mr  Dunlop  then  moved  the  adjournment  of  the 
Hoose.  The  Home  Secretary  said  he  would  not  persevere  with 
the  motion  at  present.  •  .  •  The  Bill  subsequently  passed 
throngh  committee  at  the  evening  sitting,  on  the  understanding 
that  it  was  not  to  be  read  a  third  time  till  next  session  1" 

A  very  serious  difficulty  would  also  occur  with  reference  to  the 
disposal  of  bills  appointed  to  be  read  ^^  this  day  six  months."  By 
immemorial  practice,  it  is  impossible  to  defeat  a  bill  after  it  has 
been  once  brought  in,  by  moving  a  direct  negative.  The  motion,  as 
it  stands  on  the  orders  of  the  day,  is, — That  the  Bill  be  now  read  a 
second,  or  third  time,  or  committed,  as  the  case  may  be.  The  negative 
(That  the  Bill  be  not  now  read),  if  carried,  merely  places  the  mo- 
tion in  the  position  of  a  dropped  order,  and  leaves  it  open  to  renewal 
at  any  convenient  day  in  the  same  session.  But  if  the  Bill  be  set 
down  for  a  reading  on  a  day  in  vacation,  the  prorogation  of  Parlia- 
ment in  the  interval  extingubhes  the  Bill  altogether.  If,  on  the 
other  hand,  bills  are  allowed  to  be  continued  from  one  session  to 
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another^  how  are  they  ever  to  be  stopped  t  A  bill  may  be  so  de- 
teriorated in  committee,  that  the  House  will  refuse  to  read  it  a 
third  time,  and  appoint  the  third  reading  to  take  place  in  three 
months.  Under  the  system  proposed  by  Lord  Derby,  it  might  be 
taken  np  as  a  dropped  order,  at  the  beginning  of  next  session,  and 
passed  in  a  thin  House,  after  a  single  reading,  although  previonslT 
condemned  by  a  vote  of  the  representatives  of  the  people. 

It  is  quite  possible  to  provide  against  such  disasters  as  befell  the 
Bankruptcy  Bill  of  the  Attorney-General,  without  effecting  anr 
very  sweeping  changes  in  the  constitutional  usages  of  Parliament 
The  only  class  of  bills  for  which  provision  requires  to  be  made,  are 
those  voluminous  bills  (generally  relating  to  the  amendment  of  the 
law),  which  are  admitted  to  be  right  in  principle,  but  which,  in 
consequence  of  the  great  complexity  of  their  details,  cannot  be 
thoroughly  discussed  in  one  session  of  Parliament.  It  is  a  good 
maxim,  applicable  to  all  constitutional  changes,  that  the  remedj 
should  not  be  carried  further  than  is  required  by  the  nature  of  the 
disease ;  and  it  appears  to  us  that  the  difficulty  would  be  fully  met 
by  a  standing  order  to  the  following  efiFect.  What  we  would  pro- 
pose is,  that  where  a  bill  is  read  a  second  time  in  the  House  of 
Commons  without  oppoaiUortj  it  shall  be  lawful  for  that  House,  bj 
a  special  resolution,  to  declare  that  the  consideration  of  that  bill 
may  be  deferred,  if  necessary,  to  the  following  session.  If  the 
House  be  unanimous  in  affirming  the  necessity  of  legislation  on  the 
subject,  it  seems  unnecessary  to  renew  the  bill  firom  year  to  year. 
But  where  the  principle  of  the  measure  is  considered  objectionable, 
we  see  no  reason  for  relaxing  the  ancient  rule  of  Parliamentary 
procedure,  which  obliges  the  supporters  of  a  contested  bill  to  cany 
it  through  its  several  stages  in  the  same  session  in  which  it  has  been 
introduced. 
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DEFECTS  IN  THE  LAW  OF  CITATION. 

All  legal  proceedings  are  commenced  by  a  summons  or  citation  on 
the  party  complained  o^  to  appear  and  answer  for  himself  to  the 
complaint  or  demand  made  npon  him.  It  is  essential  to  jostice  that 
there  exist  foil  assurance  of  this  notice  having  been  given,  so^that  no 
man  be  condemned  in  his  absence,  at  least  without  notice  that  his 
presence  was  required. 

The  Roman  or  civil  law  was  very  special  on  this  matter.  If  a 
person  had  a  dispute  with  any  other,  he  first  tried  to  have  it  ar- 
ranged in  private.  In  this  he  followed  the  Jewish  law,  9S  repeated 
by  the  Saviour  in  his  sermon  on  the  Mount.  In  our  ordinary 
style  of  sunmions,  there  are  still  the  words,  And  the  Defender 
having  been  often  desired^  fails  to  perform  or  pay.  In  this,  too,  is  the 
germ  of  modem  courts  of  reconciliation.  If  the  Romans  could  not 
make  up  their  difference,  then  the  claimant  ordered  his  adversary  to 
go  with  him  to  the  tribunal  of  the  judge.  His  summons  was  in 
these  words,  In  jus  voco  te^  in  jua  eamusy  and  similar  epithets.  If 
the  defendant  refused,  the  claimant  took  the  bystanders  to  witness, 
and  he  then  might  pull  the  defendant  into  Court  by  force,  even  by 
the  neck — obtorte  collo.  Hence  the  polite  phraseology  daily  used  in 
coarts  of  law,  of  a  party  being  dragged  into  Court.  A  man  could 
not  be  thus  forced  from  his  dwelling-house,  because  such  was  hie 
^xnetuaryy  or,  in  our  language,  hie  castle.  But  if  a  person  lurked  at 
home  to  avoid  the  suit,  he  was  summoned  thrice  by  the  voice  of  a 
herald,  or  by  letters,  or  by  edict  of  the  prsetor,  and  an  interval  of 
ten  days  intervened  between  each  citation.  If  he  was  contumacious, 
the  creditor  was  put  in  possession  of  his  effects.  When  he  appeared, 
if  he  found  bail  he  was  allowed  to  depart. 

That  eminent  jurisconsult.  Lord  Stair,  thus  discourses  of  the 
mode  of  bringing  defenders  into  Court : — ^^  Ordinary  actions  pro- 
ceed not  by  brieves  but  by  larger  summonses,  which  are  therefore 
called  Libels.  They  are  called  summonses  a  summonendoj  because 
the  executions  thereof  advertise  the  defenders  to  appear  and  answer 
thereto  at  the  terms  therein  prescribed.  These  executions  are  also 
called  citations  a  citandoj  because  they  hasten  the  defender's  ap- 
pearance, which  name  arises  from  the  ancient  Roman  way  of  cit- 
ing parties,  when  the  complainer,  without  authority  from  a  judge, 
required  his  party  to  appear  before  a  judge,  who  might  hear  and 
determine  their  controversy ;  and  if  he  refused,  he  might  compel 
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him  if  he  had  sufficient  strength  and  assistance  for  that  effect  Bnt 
this  conrse  hath  been  long  since  laid  aside,  as  being  apt  to  b^ 
breaches  of  the  peace,  and  in  place  thereof,  summonses  by  apparitors 
have  succeeded,  wherein  there  must  be  some  certification,  wUcli 
may  rather  induce  the  person  sunmioned  to  appear  than  to  fall  - 
under  these  just  penal  consequences  upon  their  contumacy.  These  ■ 
penal  consequences  being  declared  by  the  tenor  of  the  summons,  are 
therefore  called  certifications,  because  the  judge  doth  ascertain  tbe 
party  called,  and  not  compearing,  what  he  will  do  in  that  case. 
A  certification  is  necessary  in  all  summonses,  for  it  is  the  sting  that 
gives  them  efficacy,  without  which  they  would  be  elusory.** — Stair, 
Pr.  4,  T.  3,  §  27. 

The  English  and  Scotch  law  differ  on  the  effect  of  the  non- 
appearance of  a  party  defender.  In  the  common  law  courts  of 
England,  the  party  being  summoned,  if  he  failed  to  appear,  by  the 
ancient  law  a  writ  was  issued  to  attach  his  person  or  goods  in  order 
to  enforce  his  attendance.  By  modem  reforms,  the  attachment  is 
superseded ;  but  the  plaintiff  must,  nevertheless,  establish  his  case 
ex  parte  to  the  satisfaction  of  the  Court  or  jury,  before  he  obtains  a 
verdict  or  decree  in  undefended  cases. 

In  Scotland  the  non-appearance  of  the  defender  is  held  equiva- 
lent to  confessing  judgment  in  England,  and  decree  is  at  once  giren, 
without  any  further  inquiry  or  evidence,  to  the  full  extent  of  tie 
demand.  This  decree,  no  doubt,  may  be  opened  up  at  any  time 
before  implement ;  but  a  poinding  of  the  defender's  e£^ts  has  been 
held  to  be  implement.  This  renders  it  more  essential  in  Scotland  to 
secure  certainty  of  notice  being  given  to  the  defender.  But  unfor- 
tunately there  exists  much  laxity  of  practice  in  this  respect  with  us. 
It  is  quite  possible  (and  it  is  said  that  such  cases  have  occurred)^ 
where  both  the  summons  and  the  charge  on  the  decree  not  haying 
come  to  the  defender*s  knowledge,  the  poinding  and  sale  of  his 
efiects  were  the  first  notices  of  the  claim  and  decree^  and  thus  no 
direct  remedy  or  redress  could  be  obtained. 

The  caution  exercised  in  the  County  Court  Acts  of  England 
stands  strongly  in  contrast  with  our  lax  practice,  especially  in  our 
Small  Debt  Courts. 

In  the  first  place,  in  England  the  service  is  made  by  the  baih'f 
of  the  Court  without  any  interference  of  the  plaintiff.  With  us, 
Sheriff-officers  as  a  class  are  not  of  the  highest  grade,  and  act  often 
as  agents  for  recovery  of  small  debts,  and  as  house-factors ;  and  thus 
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thej  can  and  do  act  in  concert  with  the  prosecators  in  Small  Debt 
Courts. 

The  service  in  England  must  be  either  persona!,  or  by  delivering 
the  writ  to  some  person  apparently  of  sixteen  years  of  age  at  leasts 
at  the  house,  or  place  of  dwelling,  or  place  of  business  of  the  de^ 
fendant. — (Rules  of  Practice,  43.)  The  only  exception  to  this 
mode  is  where  the  defendant  keeps  his  house  closed  in  order  to  pre- 
vent the  bailiff  from  serving  the  eummonsk  Service  may  then  be 
effected  by  affixing  the  summons  on  the  door. — (Rule  60.) 

Where  the  summons  has  not  been  served  personally,  and  the 
defendant  does  not  appear,  it  must  be  proved  on  oath,  to  the  satis- 
faction of  the  judge,  that  the  service  has  come  to  the  knowledge  of  the 
defendant  before  the  return  day ;  but  service  by  affixing  is  excepted 
from  this  rule. — (Rule  52.)  The  judge,  on  due  proof  of  service,  may, 
in  the  absence  of  the  defendant,  proceed  with  the  hearing  or  trial 
of  the  cause  on  the  part  of  the  plaintiff  only,  and  the  judgment 
thereupon  is  declared  as  valid  as  if  both  parties  had  attended. — 
(9  and  10  Vict.,  c.  95,  s.  80.) 

This  anxiety  in  English  practice,  that  a  defendant  shall  have 
due  notice  of  action,  and,  in  his  absence,  that  justice  shall  be  done 
him,  contrasts  favourably  with  the  loose  practice  of  our  courts,  at 
least  in  the  matter  of  citation. 

The  rules  in  Scotch  law  applicable  to  citation  are  to  be  found  in 
the  statute  1540,  c.  75,  which  enacts  :  "  Gif  the  officers  cannot  ap- 
prehend the  defenders  personally,  they  sail  passe  to  the  zett  or  dure 
of  the  principal  dwelling-place,  quhair  the  person  to  be  summounde 
dwellis  and  hes  their  actual  residence  for  the  time,  and  there  sail 
desire  to  have  entresse^  quhilk,  if  it  be  granted,  they  sail  first  schaw 
the  cause  of  their  cumming :  And  gif  they  cannot  get  the  partie  per- 
fonalUcj  they  sail  schaw  their  letters  or  precept  before  the  servandes 
of  the  house,  or  other  famous  witnesse,  and  sail  execute  their  offices 
and  charge,  and  thereafter  sail  offer  the  copie  of  the  saidis  letters  or 
precept  to  ony  of  the  servandes,  whilk,  gif  they  refuse  to  do,  that 
they  affix  the  samen  upon  the  zett  or  dure  of  the  persones  sum- 
mouned.  And  suchlike  gif  they  get  na  entressCj  they  first  knockand 
at  the  dure  sex  knockes,  they  sail  execute  their  office  before  the 
famous  witnesse  at  the  said  house  and  dwelling-place,  and  affixe 
the  copy  upon  the  zett  or  dure  thereof,  as  said  is." 

It  is  very  clear  that  ihe  personal  citation  of  the  party  is  here  chiefly 
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relied  on.  Next,  "  gif  they  cannot  get  the  partie  personalUe^  service  ^ 
on  the  servants  is  provided  for;  and,  finally,  "^/  they  get  fia 
€ntres8ey^  the  copy  of  service  may  be  affixed  on  the  gate  or  door 
after  six  knocks  on  the  same.  The  absence  of  this  preliminary 
would  be  fatal  to  a  citation  by  key-hole. — 12th  Junet  1707,  Duff; 
Mor.  3775. 

From  the  case  of  Duff,  and  an  older  decision  therein  referred  to, 
it  would  appear  that  it  was  only  where  there  were  persons  inside  the 
house,  and  who  reftised  admittance,  that  a  key-hole  service  was 
allowed,  and  not  where  it  was  known  to  the  officer  that  no  poson 
was  within.  | 

The  fact  of  citation  coming  to  the  knowledge  of  the  party  is  more  : 
essential  in  Scotch  legal  practice  than  in  that  of  England.    In  ^ 
the  latter,  decrees  merely  in  absence,  and  on  implied  confession.  < 
are  unknown ;  but  the  case  must  be  proved  in  the  absence  of  the 
defender  exactly  as  if  he  were  present     No  doubt  a  decree  in 
absence,  in  the  ordinary  courts  of  Scotland,  may  be  opened  up 
at  any  time  before  implement.     But  it  is  not  so,  as  will  be  im- 
mediately shown,  in  the  Sheriff's  Small  Debt  Court,  where,  from 
the  quantity  and  haste  of  business,  and  the  absence  of  a  professional 
Bar,  such  check  is  more  required.     Even  in  the  ordinary  courts, 
the  reponing  of  a  decree  in  absence  at  any  time  within  forty  years  is 
attended  with  much  inconvenience  to  both  parties,  by  the  death  and 
removal  of  witnesses,  and  the  necessary  defect  of  memory  regarding 
remote  events. 

In  the  first  Small  Debt  Acts  for  the  Justices,  so  anxious  was  the 
Legislature  to  secure  that  notice  was  given  the  defender,  that,  whaie 
citation  was  not  given  personally,  no  decree  in  absence  was  pro- 
nounced, but  a  second  citation  {de  novo^  as  it  was  termed),  either 
personally  or  at  the  domicile,  was  required.  By  the  last  statute 
regulating  the  Court  of  the  Justices  this  safeguard  was  removed, 
and  now  decrees  in  absence  may  be  given  at  once,  on  a  citation  of 
any  kind.  It  is  believed  that  not  a  few  cases  of  oppression  have 
been  the  result. 

But  the  Sheriff's  Small  Debt  Act  has  produced  a  fearful  engine 
of  oppression  in  this  respect.  The  Act  1  Vict.,  c.  41,  introduced 
a  jurisdiction  in  a  variety  of  cases  where  the  value  did  not  exceed 
L.8,  Gs.  8d.  (including  sequestrations  for  rents),  since  extended  by 
the  Act  16  and  17  Vict,  c.  80,  to  L.12,  and  which  also  authorizes 
sequestrations  even  for  current  rents. 
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Xo  mode  of  citation  is  pointed  out  in  the  statute,  and  which^  of 
course,  is  regulated  by  common  law.  The  desire  of  the  framers 
<^the  Act  to  insure  personal  citation  is  shown  by  double  fees  being 
allowed  for  that  step— ^Is.  being  allowed  where  citation  is  given 
penonaUj,  but  6d.  only  if  not  so  given.  This  inducement  is  but 
small  guarantee  where  a  worthless  Sheriff-officer  acts  in  collusion 
with  an  unprincipled,  or,  it  may  be,  pretended  creditor. 

Witnesses  are  dealt  with  in  the  same  way.  A  person  may  be 
cited  by  a  key^-hole  citation,  and,  though  ignorant  of  such  being 
giyen,  he  is  made  liable  to  be  apprehended  and  imprisoned,  and 
fined  40s.,  for  supposed  contumacy  and  contempt  of  Court. — 
(Section  12.) 

Even  in  the  early  period  of  Lord  Stair  (1681)  this  sleight  of  hand 
was  not  unknown,  for  thus  writes  his  Lordship :— -^^  If  the  officers 
get  not  entrance,  they  shall  first  knock  at  the  gate  or  door  six  knocks, 
and  shall  affix  the  copy  upon  the  said  gate  or  door.  These  knocks 
are  not  to  be  given  if  there  be  access  to  the  rooms  where  the  servants 
are.  But  those  who  design  to  steal  through  sentences  without  lawfiil 
executions,  do  either  give  no  knocks,  or  not  such  audible  knocks  as 
may  be  heard  in  the  rooms  of  the  house,  and  sometimes  they  cause 
cany  away  the  copy  after  they  have  affixed  it,  whereby  these  ex^ 
cations  will  not  (Mily  be  a  falsehood  but  a  forgery."— Stair,  B.  4,. 
T.  38,  §  15. 

These  fears  are  not  illusory.  It  requires  only  to  examine  the 
rolls  of  Small  Debt  Courts  to  discover  the  great  proportion  of 
"  ley-JioU^  citations  over  the  other  modes,  and  the  paucity  of  per- 
sonal summons.  Working  men,  and  their  wives  too,  are  generally 
from  home  except  at  meal  times  and  at  night.  The  six  audible 
knocks,  which  obviously  were  intended  for  the  ears  of  some  one 
within,  aro  a  solemn  mockery.  The  copy  citation  is  disposed  of 
sometimes  below  the  door,  and  at  other  times  placed  in  the  key- 
hole, where  its  capacity  is  sufficient.  It  is  believed  that  cases  have 
occurred  where  the  inmates  were  watched  until  they  left  the  house^ 
that  the  secret  service  system  might  have  its  ftill  scope.  Officers 
have  been  known  to  remove  the  paper  from  the  place  where  left, 
satisfying  their  "  holriron  seared  conscience'^  that  they  hsAJirst  left  it. 
In  other  cases  the  paper  becomes  the  sport  of  the  winds  or  the 
weans,  which  alike  are  rampant  in  the  huge  barracks  of  the  work- 
ing classes.  Even  though  permitted  to  remain  dormant  where  laid, 
the  gude  wife  on  coming  in  is  often  unable  to  read,  and  may  con-- 


504  DEFECTS  IN  THE  LAW  OF  CITATION, 

sign  the  dirty  paper  to  the  fire,  thinking  it  some  adTertisement  of 
qnack  medicine,  or  a  tax  paper,  of  which  it  may  be  as  well  to  pre- 
tend ignorance.  Indeed,  even  citation  left  with  the  wife  is  not  in 
all  cases  safe.  In  one  case,  where  the  debt  was  for  strong  drink 
supplied  to  herself,  the  wife  prudently  concealed  both  the  citation 
and  the  charge,  and  the  unfortunate  husband  first  heard  of  the 
claim  by  finding  his  house  displenished  at  the  suit  of  a  retailer  of 
whisky. 

A  curious  question  may  some  day  arise  with  referenee  to  edicts] 
citations.  In  ancient  times  the  citation  was  given  with  a  pomp  and 
circumstance  befitting  the  magical,  with  which,  in  the  eye  of  the 
law,  it  was  invested.  The  letters  were  read  with  sound  of  trumpet, 
and  with  the  loud  "  Oi/ess"  (Hark  ye  I),  at  the  pier  and  shore  di 
Leith.  These  echoes  of  the  majesty  of  the  law  were  supposed  to  re- 
verberate far  beyond  the  Pillars  of  Hercules,  and  the  paper  con- 
signed to  the  waves  was  presumably  wafted  to  the  place  where  the 
party  summoned  might  happen  to  dwell,  if  within  the  limits  of  this 
mundane  system.  In  this  prosaic  age  a  much  less  imaginative 
system  has  been  introduced.  The  pier  and  shore  of  Leith  have 
been  metamorphosed  and  epitomised  into  a  small  room  in  the 
Register  House,  and  the  copy  of  the  writ  is  left  with  an  officer  oi 
this  Foreign  Office^  and  by  him  printed  and  published. 

The  Act  6  George  IV.,  c.  120,  which  introduced  this  more 
sensible  but  less  sentimental  system,  provides  for  the  service  being 
"  done  and  performed  by  delivery  of  a  copy  at  the  Record  Office  of 
the  Keeper  of  the  Records  of  the  Court  of  Session,  in  the  niamer 
now  prctctised  in  cases  of  citation  or  charge  at  the  dwelling^kouse  of  a 
party  not  personally  apprehended^  Now,  let  it  be  asked,  is  it  not 
thus  made  competent  at  any  hour  of  the  day  or  night,  when  the 
Record  Office  is  shut,  after  the  statutory  number  of  sturdy  knocH 
to  affix  the  copy  on  the  key-hole,  and  thereby  at  once  satisfy  the 
law,  and  astonish  the  absent  keeper  when  next  morning  he  seeks 
admission  into  his  sanctuary,  thus  so  unscrupulously  invaded  % 

By  the  15th  section  of  the  Small  Debt  Act,  where  the  defender, 
however  cited,  does  not  appear,  decree  is  authorized  to  be  instantly 
given  against  him.  The  defender  may  be  reponed  against  this  decree, 
but  only  on  consigning  the  expenses  awarded,  with  an  additional  ten 
shillings — ^a  severe  penalty  on  a  poor  man  who  may  never  have 
heard  of  the  summons.  But  the  iniquity  does  not  stop  here.  If  a 
charge  has  been  given,  which  may,  like  the  summons,  be  also  left  at 


PRACTICAL  AMENDMENTS  IN  THE  CRIMINAL  LAW.  505 

the  door,  then  aftei:  three  months  the  decree  becomes  as  unalterable 
as  the  decrees  of  the^mcient  Medes  and  Persians,  ^^  wfiich  altered  pot^^ 
After  this  brief  period  the  unfortunate  defender  is  at  the  mercy  of 
the  pursuer,  who,  for  a  fictitious  claim  of  debt  or  damage,  can  pounce 
on  the  person  or  property  of  the  defendant.  Thus,  without  the 
slightest  notice  of  the  proceedings  reaching  him,  he  may  find  himself 
inside  a  prison  (if  the  sum  is  between  L.8,  6s.  8d.  and  L.12),  or 
learn  that  his  most  valued  effects  have  been  sold  for  nominal  sums 
at  the  market  cross.  All  this  may  be  perpetrated  without  any 
remedy  within  reach.  The  Sherifi*  has  no  power  of  interference. 
There  may  be  a  remedy  in  the  Supreme  Court ;  such  is  at  once 
di£Bcult  firom  its  cost  and  the  means  o{  proving  the  falsehood  of  the 
return  or  execution  of  citation. 

The  danger  of  the  system  is  apparent,  and  has  in  several  instances 
been  realized,  that  some  remedy  is  demanded,  whereby  there  may 
be  greater  certainty  of  citations  being  made  known  to  those  for 
whom  intended.  Advertisement  in  the  local  papers  might  be  re- 
quired, where  appearance  is  not  made  on  a  key-hole  citation,  before 
final  decree  is  given  forth. 
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Notwithstanding  that  the  criminal  procedure  of  Scotland  is  upon 
the  whole  satisiaetory,  and  that  the  principal  objects  which  it  has 
in  view  are  attained  •  with  tolerable  economy  and  regularity,  there 
are  a  number  of  defects  attending  it,  which,  though  rarely  of  im- 
portance enough  to  attract  the  attention  of  the  public,  cause  at 
times  much  hardship  in  individual  cases.  Some  proposed  improve- 
ments in  this  department  of  law  have,  indeed,  received  attention. 
Among  these  may  be  mentioned,  the  giving  of  expenses  to  parties 
acquitted,  the  allowing  of  an  appeal  on  points  of  law  from  the 
Circnit  Courts  to  the  High  Court  of  Jasticiaiy,  and  the  more  fre- 
quent holding  of  Circuit  Courts.  These  improvements  will  pro- 
bably be  adopted,  but  perhaps  not  until  simultaneous  improvements 
are  being  made  on  the  law  of  England.  Until  public  prosecutors 
have  been  instituted  in  the  sister  country,  it  is  useless  to  endeavour 
to  create  a  uniform  system  of  criminal  procedure  in  the  British 
Empire.     That  we  shall  one  day,  however,  have  such  a  system,  is 
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undoubted ;  but  the  day  is  certainly  distant,  and  in  the  meantime 
we  may  proceed  with  the  attempt  to  render  our  own  system  as  per- 
fect as  possible.  The  improvements  advocated  in  the  following 
pages  involve  no  fundamental  alteration  in  the  principles  of  our  law, 
or  on  the  constitution  of  our  criminal  courts.  They  might,  there- 
fore,  be  adopted  at  once,  provided  the  public  were  satisfied  as  to 
their  beneficial  results,  since  they  could  have  no  efiect  in  retarding 
any  more  extensive  changes  which  might  afterwards  be  thoaght 
advisable. 

I.  One  of  the  first  steps  after  the  apprehension  of  a  person  charged 
with  a  crime,  is  to  take  his  examination  before  a  magistrate.  There 
is  no  objection  to  this  step  as  a  means  of  guiding  the  magistrate  as 
to  the  course  to  be  pursued  In  committing  or  discharging.  But  the 
step  is  rendered  almost  useless  for  this  purpose,  by  its  being  made 
to  serve  another  and  quite  a  diflerent  purpose.  What  is  now  un- 
doubtedly the  chief  object  of  the  examination,  is  to  obtain  firom  the 
accused  a  declaration  to  be  used  against  him  as  evidence  at  hh 
trial.     To  this  proceeding  there  are  many  objections. 

Against  using  declarations  a?  evidence  there  may  be  urged  all 
the  objections  which  have  been  entertained  against  asking  men  to 
decide  upon  evidence  which  they  have  not  heard,  given  by  wit- 
nesses whose  conduct  they  have  not  seen.  The  conduct  of  the 
accused  party  under  examination  may  have  been  so  fair  and  frank 
as  to  impress  the  magistrate  with  a  conviction  that  he  was  speaking 
the  truth,  or  it  may  have  been  so  wary  as  to  leave  the  impression 
of  an  opposite  conviction.  The  true  declaration  may  nevertheless 
contain  errors  and  inconsistencies;  the  false  declaration  may  be 
consistent,  and  the  falsehood  incapable  of  detection  from  a  mere 
reading  of  the  document.  The  jury  are  left  to  guess  how  the 
accused  conducted  himself  at  the  examination.  The  story  given 
them  to  consider  is  not  the  accused^s  own  story  taken  down  in  his 
own  words.  The  order  of  arrangement  is  that  in  which  the  pro- 
curator-fiscal has  put  his  questions,  the  words  of  it  are  the  words 
which  the  same  official  has  used  or  suggested.  One  is  almost 
tempted  to  doubt  whether  the  task  of  weighing  the  truth  or  false- 
hood of  a  declaration  has  not  been  imposed  on  the  jury  with  a  view 
of  perplexing  rather  than  assisting  their  deliberation.  If  it  could 
be  assumed  that  every  false  answer  given  in  such  circumstances  was 
evidence  of  guilt,  and  every  true  answer  evidence  of  innocence, 
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tbeir  task  would  be  easy.  This,  however,  is  a  mere  metaphysical 
tbeoiy,  contradicted  by  common  sense  and  experience.  An  innocent 
person  may  tell  falsehoods  from  sheer  stupidity,  or  because  he  is 
afraid  that  every  admission  he  makes  will  be  used  against  him* 
The  real  culprit  may  tell  the  truth  on  some  points  from  considera- 
tions of  policy.  The  result  is,  that  the  jury  are  required  to  value 
the  most  unsatisfactory  description  of  evidence,  under  circumstances 
the  most  disadvantageous. 

Nothing  can  better  illustrate  the  comparative  worthlessness  of 
declarations  in  the  scale  of  evidence,  than  the  fact  that  they  are 
regarded  as  evidence  only  upon  one  side  of  the  cause.  It  is,  per- 
haps, more  correct  to  say  that  the  declaration  is  only  admissible  at 
the  instance  of  the  prosecutor;  for,  once  it  has  been  admitted,  it  is, 
of  course,  evidence  either  for  or  against  the  prisoner,  according  to  the 
view  the  jury  qiay  take  of  its  credibility  and  import.  Even  in  this 
view,  however,  the  system  is  unfair  to  the  accused.  If  the  docu- 
ment is  evidence,  it  should  be,  admitted  valeat  quantum,  either 
against  the  prisoner  or  in  exculpation  ;  and  it  savours  somewhat  of 
Draconic  legislation  to  give  the  prosecutor  the  power  of  availing 
himself  of  every  admission  a  prisoner  may  have  made,  and  to  de-^ 
prive  the  latter  of  the  right  to  tender  in  evidence  such  explanations 
as  he  may  have  given.  It  would,  perhaps,  be  fairer  not  to  use 
against  a  prisoner  any  but  spontaneous  statements  made  previous 
to  apprehension  ;  but  if  we  cannot  do  without  an  examination,  it 
ought  to  be  taken,  as  in  France,  in  open  court  before  the  judge, 
where  every  statement  might  have  its  effect  for  or  against  the  party, 
and  where  he  might  have  the  benefit  of  professional  assistance,  and 
the  protection  of  publicity. 

IL  There  is  another  defect  in  our  criminal  procedure  not  often 
remarked  upon,  but  at  the  same  time  of  a  very  serious  nature.  It 
would  certainly  astonish  those  who  are  unacquainted  with  our  legal 
system,  to  be  told  that  in  Scotland  a  person  may  be  brought  to  trial 
for  the  gravest  ofience  without  knowing  one  word  about  the  charge, 
except  what  is  contained  in  the  indictment,  and  without  any  inti- 
mation of  the  nature  of  the  evidence  that  is  to  be  adduced  against 
him.  The  law  supplies  him  with  the  names  and  addresses  of  the 
witnesses,  and  there  it  stops.  It  will  not  help  him  to  ascertain  what 
they  are  to  say.  Usually,  the  Crown  witnesses  are  considerate 
enongh  to  allow  themselves  to  be  precognosced ;  but  occasionally 
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ignorant,  prejadiced,  or  dishonest  witnesses  refuse,  and  against  their 
refusal  there  is  no  appeal. 

As  an  illu£(tration  of  the  abases  to  which  the  system  gives  rise,  we 
may  be  permitted  to  mention  two  cases  which  fell  within  the  sphere 
of  our  practice,  and  with  the  details  of  which  we  are  perfectljr  fiuniliar. 
In  the  case  of  Aitchison  and  Cockbum,  tried  at  Jedburgh  Antunm 
Circuit  in  1859,  for  rioting  and  breach  of  peace,  the  chief  witness 
for  the  prosecution  was  a  policeman.     Some  eight  indiyidnal  in- 
stances of  assault  were  charged,  and  this  polioemcm  had,  accordbg 
to  his  evidence,  been  everywhere,  seen  everything,  and    known 
everybody.    He  bad  refused  to  be  precognosced,  so  that  the  de- 
fender knew  nothing  of  what  he  was  going  to  say,  and  had  no  op- 
portunity of  inquiring  into  the  truth  pf  his  story,  or  of  ascertaining 
whether  he  could  or  could  not  have  been  as  ubiquitous  and  as  ob- 
serving as  he  professed.     Had  the  other  witnesses  ,taken  the  same 
course,  defence  would  have   been  impossible,  though,  as  the  case 
turned  out,  one  of  the  parties  was  acquitted.    The  case,  however, 
affords  a  fair  example  of  the  mischief  the  system  is  calculated  to 
allow.    It  affords  room  for  the  easy  practice  of  successful  perjur). 
The  peijury  may  easily  pass  undetected  at  the  time;  and,  if  so,  it 
will  probably  pass  unpunished,  because,  afler  sentence,  the  interest 
felt  by  the  prisoner's  advisers  in  the  matter  ceases  in  all  but  the  few 
cases  which  do  not  belong  to  the  poor's  roll.    The  second  case  al- 
luded to  was  that  of  Ann  and  Margaret  Milligan,  tried  at  the 
Glasgow  Spring  Circuit  of  1860  for  murder.    The  deceased  was 
found  murdered  in  her  house  in  the  forenoon.     Two  girls,  who  had 
been  playing  near  the  house-door,  spoke  to  the  discovery.    They 
had  seen  a  man  come  out,  and  leave ;  and  a  minute  or  two  after 
this,  one  of  them  had  entered/  had  seen  the  dead  body,  and  had 
given  the  alarm.     All  this,  it  was  ascertained  from  the  girls,  had 
likewise  been  witnessed  by  a  woman,  one  of  the  Crown  witnesses, 
who  positively  refused  to  give  any  information  for  the  defence.    The 
accused  had  slept  in  the  house  the  night  before,  and  had  last  been 
seen  in  it  about  two  hours  before  the  discovery,  while  the  deceased 
was  in  life,  and  all  apparently  on  friendly  terms.     They  were  not 
seen  in  the  house  again,  and  a  few  days  afterwards  they  were  foand 
in  Ireland  with  a  quantity  of  the  deceased's  wearing  apparel  in 
their  possession.      The  man   who  had   left  the  house  before  the 
discovery  had  fled  ;  and  a  man  who  had  slept  in  the  house  the  night 
before,  had  taken  the  same  course.     Were  these  the  same  men,  or 
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were  they  connected,  or  had  either  of  them  the  opportunity  of  com- 
mitting tlie  morder  1  These  were  questions  most  material  for  the 
defence,  as  upon  the  answer  to  be  given  to  them  depended  in  great 
measure  the  h'ne  of  cross-examination  to  be  taken.  When  the 
woman  who  had  discovered  the  body  was  examined  (which  was  not 
till  the  trial  had  proceeded  for  some  time),  she  gave  a  description  of 
these  men  differing  materially  from  that  given  by  the  girls,  and,  if 
ihe  spoke  the  truth,  put  the  question  at  rest  by  swearing  that  a  very 
few  minutes  before  the  last  mentioned  man  came  out  of  the  house, 
sbe  had  seen  him  knocking  at  the  door  for  admittance.  This  was 
tlie  most  damaging  evidence  for  the  defence  in  the  whole  case ;  be- 
cause it  showed  that  the  man  who  lefl;  the  house  before  the  discovery 
could  scarcely  have  been  concerned  in  the  crime.  As  the  result  of 
tbe  trial  was  an  acquittal  by  a  narrow  majority,  it  may  easily  be 
imagined  how  important  for  the  purposes  of  defence  the  evidence  so 
industriously  withheld  must  have  been. 

The  practice  of  the  Scotch  law  in  this  matter  is  quite  exceptional. 
In  England  the  accused  has  ample  opportunity  of  knowing  what  is 
to  be  advanced  against  him.  The  depositions  are  taken  in  public 
before  a  magistrate,  and  he  is  entitled  to  a  copy  of  them.  His  ad- 
visers may  likewise  hear  the  Crown  evidence  repeated  before  the 
grand  jury.  In  France  the  accused  gets  a  copy  of  the  depositions, 
which  are  then  takea  by  the  procurator-fiscal  in  presence  of  a 
magistrate. — (Code  d Instruction  Criminelle,  sec.  305.)  The  same 
course  is  followed  in  niost  of  the  German  States.  Even  if  it 
were  not  deemed  practicable  to  introduce  here  either  the  {English 
or  French  system,  with  the  advantages  attendant  on  publicity, 
the  necessary  information  should  at  least  be  put  in  the  power 
of  the  prisoner,  and  this  might  be  done  by  giving  authority  to 
the  agent  of  the  accused  to  precognosce.  Occasional  incqnvenience 
might  result  from  the  existence  of  such  a  power ;  but  the  truth  is, 
that  information  is  never  refused  by  the  intelligent  and  respectable  ; 
and  there  is  no  reason  why  the  accused .  should  suffer  for  the 
obstinacy  of  those  who  are  not.  Power  might  be  given  to  summon 
before  a  magistrate  any  person  refusing  to  answer  any  questions 
pertinent  to  the  issue,  and  then  to  enforce  answers.  The  power 
would  rarely  be  abused ;  because  it  is  very  seldom  the  iuterest  of 
the  accused  to  irritate  and  annoy  a  witness  before  trial.  Such 
authority  might  also  be  given  to  the  magistrate  as  would  prevent 
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all  risk  of  it.  Powers  similar  to  what  is  here  sought  have  alwayai 
pertained  to  the  public  prosecutor  in  regard  to  witnesses,  whetheifi 
they  be  for  the  prosecution  or  for  the  defence ;  and  this  affi>rds  4 
reason  for  extending  it,  since  the  acquittal  of  the  accused,  if  inncn 
cent,  is  of  infinitely  greater  consequence  to  the  State  than  his  con- 
demnation, were  he  ever  so  guilty. 

III.  The  next  defect  in  our  criminal  procedure  which  we  shall 
notice,  is  the  absence  of  any  provision  for  making  post-moriem  ex- 
aminations in  cases  of  death  fcom  suspected  crime,  and  the  absence  o^ 
any  provision  for  preserving  the  report  of  the  appearances  on  dii 
section  when  such  an  examination  has  been  made.  Some  regular 
tions  have  indeed  been  made  by  the  Crown  officers,  but  they  are  ven^ 
far  from  being  complete.  The  procurator-fiscal  may  employ  whaS 
medical  men  he  pleases  to  make  the  examination,  and  the  medical 
men  employed  may  make  such  a  report  of  the  appearances  as  suit^ 
themselves.  No  magistrate  need  be  present,  and  no  one  can  attend 
to  watch  the  interests  of  the  accused.  It  depends  upon  the  favoniri 
of  the  prosecutor  when  the  prisoner  sees  the  report,  if  indeed  ho 
ever  see  it  at  all ;  for  there  seems  no  legal  necessity  for  its  pro* 
duction.  The  report  may  be  deficient  in  every  way ;  it  may  omit  the 
description  of  organs  the  most  important ;  may  be  such  as  to  give 
another  medical  man  who  has  read  it  no  idea  of  the  cause  of  death; 
and  yet  the  accused  cannot  complain.  He  has  not  even  the  right 
to  have  the  defects  remedied  by  precognition.*  For  information 
as  to  the  medical  facts  in  the  case,  he  is  completely  dependent  upon 
the  charity  of  the  medical  witnesses.  Fortunately,  he  seldom 
appeals  to  a  medical  man  in  vain  for  information ;  but  the  law 
ought  to  provide  for  the  embodiment  of  all  needful  information  in 
the  report ;  and  the  report  should  be  equally  accessible  to  the  ac- 
cused as  to  the  prosecutor. 

The  desirableness  of  having  some  regulations  for  taking  po^- 
mortem  examinations  appears  to  have  struck  our  contemporary,  tbe 
Edinburgh  Medical  Journal  (May  1858,  Vol.  iii.,  p.  1041)^  the  con- 
ductors of  which  have  taken  the  trouble  to  furnish  a  translation  of 
the  Prussian  regulations  on  this  matter.  Certainly  the  absence  of 
regulations  is  not  less  unfair  to  the  medical  profession  than  it  is  to 
the  accused.  There  may  be  a  few  members  of  the  profession  in  the 
large  towns  who  have  opportunities  of  learning  what  the  law  reqniies 
from  them  in  making  poat-^nortem  examinations, — what  facts  they 
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ongfat  to  record^  and  bow  they  are  to  record  them ;  but  to  the  great 
majority  of  the  profession  a  legal  post-mortem  examination  is  a  thing 
which  occurs  once  or  twice  in  a  lifetime ;  and  if  left  without  direc- 
tions, they  make  the  report  with  such  fulness  and  in  such  form  as 
recommends  itself  to  their  common  sense ;  and  the  results,  at  all 
events,  commend  themselves  to  lovers  of  variety. 

ly.  Passing  over  various  other  matters  which  might  possibly 
have  a£Porded  occasion  for  observation,  the  next  provisions  of  our 
law  of  criminal  procedure  which  seem  most  to  stand  in  need  of 
alteration  are  those  regarding  the  libelling  and  proving  of  previous 
convictions.     The  indictment  enumerates  the  previous  convictions 
to  be  proved,  and  the  proof  of  these  is  taken  before  a  verdict  is  re- 
tamed  upon  the  principal  charge.     Counsel,  in  addressing  juries, 
have  a  constant  topic  for  declamation  in  urging  upon  them  that  they 
most  throw  the  previous  convictions  altogether  out  of  view  in  con- 
sidering their  verdict  upon  the  principal  charge.    The  warning  is 
perhaps  repeated  in  more  telling  language  by  the  judge.  Yet  every 
one  knows  that  the  juries  are  asked  to  perform  an  impossible  task. 
Evidence  of  previous  convictions  is  just  evidence  to  character ;  and, 
in  weighing  other  evidence  in  any  degree  doubtful,  it  is  impossible 
to  throw  « >ut  of  view  evidence  to  character,  whether  good  or  bad. 
If  it  be  considered  desirable  to  convict  bad  characters  upon  doubtful 
evidence,  the  present  mode  of  dealing  with  previous  convictions  is, 
of  conrte,  right«    If  other  views  prevail,  we  must 'follow  the  system 
adopted  in  England,  and  not  meddle  with  the  previous  convictions 
till  after  the  verdict  has  been  returned  upon  the  principal  charge. 
In  this  way  of  proceeding,  the  convictions  would  not  be  recited  in 
the  indictment,  but  written  notice  of  those  to  be  proved  would  be 
served  upon  the  panel.    The  evidence  of  these  would,  if  necessai}', 
be  sent  to  the  jury ;  but  in  most  cases  the  necessity  for  this  would 
be  obviated,  and  the  not  at  all  edifying  spectacle  of  criminal  officers 
<^ving  testimony  would  be  avoided,  if  power  were  ^nven  to  ask  the 
panel  to  plead  to  the  previous  convictions.     By  proceeding  in  this 
manner,  some  certainty  would  be  attained  that  the  proof  of  the  pre- 
vious convictions  affected  the  only  matter  it  is  meant  to  affect — the 
amount  of  punishment. 

An  anomalous  consequence  of  our  present  procedure  is,  that  pre- 
vious convictions  can  only  be  proved  when  they  are  for  the  same 
technical  denomination  of  crime.   A  criminal  may  have  been  all  his 
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life  a  thief;  if  lie  turns  robber,  he  is  to  be  treated  as  a  first  oSender. 
He  may  have  been  often  convicted  of  embezzlement ;  if  lie  varies 
his  way  of  life,  and  takes,  say,  to  forgery,  he  is  again  viewed  as  a 
first  offender.  The  effect  of  this  state  of  the  law  may  be  at  times 
odd  enoQgh.  The  pickpocket,  who  for  his  next  offence  might  hav^ 
had  ten  years'  penal  servitude  as  an  incorrigible  thief,  may  escape 
with  four  years  as  a  young  robber,  if  he  have  only  first  given  his 
victim  a  moderately  good  thrashing.  Limiting  the  kinds  of  jMnevioos 
convictions  to  be  proved  has  an  air  of  humanity  about  it,  bat  it  is 
mistaken  humanity.  A  criminal  is  no  better  because  he  changes 
from  one  breach  of  the  law  to  another,  and  to  the  public  it  signifies 
nothing  that  a  man  who  lives  habitually  upon  his  ndghboai^s  pro- 
perty has  discovered  a  new  modus  transferendi  dominii.  It  onlv 
proves  that  he  is  a  more  skilful  and  dangerous  character,  and  more 
deserving  of  severe  punishment.  The  question  of  the  amount  of 
punishment  to  be  given  is  so  entirely  one  of  circumstances,  that  a 
jud^e  can  never  have  too  much  information  as  to  the  previous  career 
of  a  convicted  person.  It  would  not  be  going  farther  than  was 
justifiable,  to  allow  all  previous  offences  against  property  to  be 
proved  in  the  case  of  a  conviction  for  an  offence  against  property ; 
and,  if  the  punishment  to  follow  were  not  necessarily  capital,  to 
allow  all  pi'evious  offences  against  the  person  to  be  proved  in  the 
case  of  a  conviction  for  an  offence  of  that  kind. 

V.  The  last  amendment  we  have  to  suggest,  woald  consist  in 
putting  the  prosecutor  to  his  election,  in  cases  of  proper  alternative 
charges,  to  say,  at  the  close  of  the  proof,  upon  which  of  the  two 
charges  he  asked  a  verdict.  There  are  cases  in  which  it  is  allowable 
to  send  to  the  jury  what  appears  to  be  an  alternative  charge,  as  in 
the  cases  of  theft  or  robbery,  assault  or  rape,  manslaughter  or 
murder.  In  these  cases,  however,  there  is  no  real  alternative,  and 
it  would  not  be  difficult,  if  the  law  permitted  it,  to  frame  indictments 
which  should  not  involve  even  an  apparent  alternative.  Such  in- 
dictments  truly  contain  cumulative  charges,  but  there  are  others 
where  the  alternative  is  real.  As  examples,  may  be  mentioned,  the 
cases  of  theft  or  reset  of  theft,  and  embezzlement  or  theft.  In  such 
cases,  the  prosecutor  sends  to  the  juiy  either  a  contradictory  state- 
ment, or  he  asks  them  to  decide  a  question  of  law  upon  the  import 
of  his  evidence.  Neither  of  these  things  has  he  any  right  to  do. 
He  is  bound  to  know  the  effect  of  his  evidence,  and  to  know  what 
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crime  he  has  proved.  He  is  entitled  to  ask  for  a  verdict  for  that 
crime,  bat  he  is  not  entitled  to  fisk  for  a  verdict  for  another  crime, 
which  he  must  know  that  he  has  not  proved.  The  course  of  leaving 
the  alternative  charges  in  the  hands  of  the  jury,  is  taken  because  it 
is  convenient  for  the  prosecutor,  who  always  takes  as  great  a  latitude 
as  be  can  get ;  and  it  is  just  possible  that  behind  the  custom  may 
lark  some  confused  idea,  that  half  a  case  upon  one  crime,  and  ludf  a 
case  upoq  another,  make  out  a  whole  case  for  a  conviction.  The 
practice  may,  however,  be  at  times  more  convenient  for  the  accused. 
In  one  case  (Kneen,-28  June  1858,  3  Irvine's  Reports,  p.  161), 
a  jury  returned  a  verdict  of  guilty  upon  an  alternative  charge  of 
breach  of  trust.  The  case  was  sent  back  to  them,  with  a  direction 
that,  if  anything  was  proved,  the  case  was  one  of  theft.  The  jury 
retired  again,  and  after  a  while  returned  with  a  verdict  of  not 
proven.  In  this  case  it  will  be  admitted  that  it  would  have  been 
wiser  to  have  withdrawn  at  first  the  charge  of  breach  of  trust. 

Formerly  it  is  believed  to  have  been  the  practice  of  the  Crown, 
not  indeed  to  withdraw  one  of  two  alternative  charges,  but  always 
to  do  what  is  certainly  the  next  best  thing, — ^to  state  upon  whidi 
alternative  it  was  thought  a  verdict  should  be  returned.  This,  how- 
ever, was  in  the  time  when  Grown  lawyers  were  less  chary  of  tli^r 
eloquence.  The  idea,  that  in  ordinary  cases  it  is  not  necessary  to 
state  the  case  for  the  prosecution,  had  not  then  occurre<l.  Prisoner's 
counsel  would  not  have  regretted  had  it  stiU  remained  unknown. 
Crown  counsel  do  not  abstain  from  addressing  the  jury,,  with  any 
view  of  not  pressing  the  matter  again3t  the  accused.  The  object  is 
to  prevent  the  prisoner's  counsel  knowing  what  are  considered  the 
strong  points  of  bis  adversary's  case,  or  the  weak  points  of  his  own ; 
in  short,  to  take  the  wind  out  of  his  sails.  The  latter  takes  his  re- 
venge, by  conjuring  up  every  argument,  good,  bad,  or  indifferent, 
that  might  have  been  used  against  him,  demolishing  one  after  the 
other  with  the  energy  of  the  knight  of  La  Maneha.  BUnatured 
people,  however,  will  suggest  that  the  suppression  of  the  prosecutor's 
speech  is  the  most  effectual  mode  of  inciting  the  judge  to  become 
"  a  terror,  to  evil  doers ;"  thus  practically  securing  a  last  ^eech  in 
favour  of  the  Crown.  The  remedy  lies  with  the  Court.  If  the 
Advocate-Depute  will  not  perform  the  duty  for  which  he  is  paid, 
the  judge  is  not  bound  to  become  a  stop-gap  for  a  badly  fortified 
case ;  andrit  would  be  more  for  the  interests  of  justice  were  he  in- 
variably to  decline  to  occupy  so  anomalous  and  so  invidious  a  position. 
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The  New  Lata  Easaminationa  of  the  Glaegow  Faculty. — ^Our  atten- 
tion has  jnst  been  called  to  a  very  interesting  address,  delivered  od  a 
recent  occasion  by  Mr  Bannatync,  the  Dean  of  the  Glasgow  Faculty 
of  Procnrators,  to  a  meeting  of  that  I  tody.  The  leading  topic  which 
Mr  Bannatyne  brought  under  the  notice  of  the  Faculty,  was  the 
propriety  of  raising  the  standanl  of  professional  culture  among  the 
candidates  for  admission  to  that  body;  and  it  is  evident,  from  the 
manner  in  which  he  has  dealt  with  the  subject,  that  the  views  of 
the  speaker  are  the  result  of  a  careful  8tn<Iy  of  the  question,  and 
observation  of  the  improvements  that  have  been  introduced  into 
tl\e  system  of  examinations  by  other  legal  coq)orations.  It  is  credit- 
able to  the  good  taste  and  judgment  of  the  influential  body  over 
which  Mr  Bannatyne  presides,  that  his  proposals  were  received  with 
marked  approbation  ;  and  it  is  satisfactory  to  know  that,  in  so  far 
as  they  admit  of  being  immediately  carried  into  effect,  they  have 
already  received  the  formal  sanction  of  tiie  Faculty. 

For  a  complete  abstract  of  the  paper  in  question,  we  may  refer 
the  reader  to  our  pages  of  Legal  Intelligence.  But  there  are 
some  features  of  the  plan  which  deserve  a  mure  particular  notice,  on 
account  of  their  important  bearing  on  the  legal  elucation  of  the 
country.  We  refer  to  the  proposed  system  of  periodical  examina- 
tions ;  and  also  to  the  claim  so  justly  advanced,  for  additional  pro- 
fessors in  the  University  Faculty  of  Law. 

Th^  subject  of  examinations  naturally  suggests  the  remark,  that 
the  requirement  of  certificates  of  attendance  at  classes  is  a  very  in- 
adequate and  deceptive  test  of  the  attainments  of  the  student.  It 
is  quite  right  that  attendance  at  classes  should  be  enforced ;  for  it 
wouM  be  useless  to  pmvide  the  machinery  for  giving  a  liberal  e<la- 
cation  to  the  student,  if  he  were  to  have  the  option  of  dispensing 
with  its  aid  to  suit  the  convenience  of  the  moment.  But  however 
useful  law  lectures  may  be,  it  is  quite  possible,  as  every  student 
knows,  to  hear  them  read  without  burdening  the  memory  with 
much  of  their  contents ;  and  Mr  Bannatyne  justly  •  bserves,  that  it 
is  impossible,  without  encroaching  too  much  on  the  lecture  hours, 
for  the  professor  to  institnte  a  searching  examination  into  the  pro- 
ficiency of  his  pupils.  Pass  examinations  for  admission  to  the  pro- 
fession are  liable  to  this  objection,  that  they  are  invariably  made 
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the  sabject  of  ^^  cram ;"  and  it  is  a  fact,  that  a  sarfeit  of  knowledge 
crammed  into  the  system  within  a  limited  time  is,  like  a  surfeit  of 
feody  incapable  of  heins  assimilated.     The  mass  of  new  i^leas  be- 
wilders the  mem'  >ryy  and  is  also  injuri«  >us  by  in  lacing  a  false  re- 
liance on  the  result  of  studios  hastily  prepared  and' as  speedily  for- 
gritten.     With  the  view  of  checking  the  tendency  1 1  this  lazy  habit, 
the  Gla^p>w  Faculty  have  agreed,  on  the  suggestion  d  Mr  Banna- 
tyne,  to  institute  annual  examinations  of  tho  apprentices  to  members 
of  their  body, — these  examinations  being  both  theoretical  and  practi- 
cal, and  adapted  to  the  state  of  proficiency  which  may  be  expected 
fri>m  students  of  the  different  years.     Some  of  the  topics  suggested 
may  appear  too  trivial  to  be  the  subject  of  formal  examination  ;  but 
when  it  is  remembered  that  the  examinations  arc  in  be  followed  by 
certificates  of  merit,  and  that  such  certificates  will  be  made  use  of 
by  yoong  men  in  want  of  aituations,  it  is  <  >bviously  desirable  that 
they  should  be  of  a  nature  t(»  testify  not  only  as  to  the  applicants' 
literary  qualifications,  but  also  as  to  their  knowledge  of  the  ordinary 
duties  of  their  station.    The  examinations,  we  may  add,  are  quite 
voluntary,  but  we  have  little  doubt  that  they  will  be  well  attended. 
On  the  subject  of  additional  law  prt^fessorships,  the  profession 
will  symj)athize  with  the  views  of  Mr  Bannatyne  and  the  Glasgow 
Faculty.    It  is  notorious  that  the  means  of  legal  instruction  in 
Scotland  are  very  defective.    Even  in  London  the  profession  are 
taking  measures  for  extending  the  system  of  tuition,  while  our 
Universities  still  lag  behind,  with  their  single  professorships  of  muni- 
cipal law.    We  trust  the  Glasgow  Faculty  may  succeed  in  induc- 
ing the  University  Commissioners  to  sanction  the  endowment  of 
Chairs  of  C« 'Uveyancing  and  Civil  Law.    At  the  same  time,  we 
would  suggest,  for  the  consideration  of  the  profession  in  Edinburgh, 
whether  it  is  right  that  they  should  allow  their  University  to  be  de- 
prived of  its  ancient  pre-eminence  as  a  seat  of  legal  learning.    The 
advances  made  by  the  metropolis  of  the  west  ought  to  stimulate 
the  lawyers  of  Edinburgh  to  fresh  exertions  in  the  cause  of  legal 
education.    We  cannot  help  thinking  that,  if  the  right  of  teaching 
were  opened  to  the  profession,  by  the  recognition  of  extra-academical 
chairs,  thore  would  be  no  difficulty  in  obtaining  the  services  of  quali- 
fied lecturers  in  all  the  departments  of  legal  science  which  it  might 
be  thought  expedient  to  erect  into  separate  departments  of  study. 

Tlie  Lard  Advocate  on  Social  Science. — ^The  address  of  the  Lord 
Advocate  to  the  Law  Department  of  the  Social  Science  Association 
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will  naturally  be  read  with  interest  by  the  members  of  the  profes- 
sion. Both  in  style  and  in  the  choice  of  topics,  this  address  bears 
a  strong  resemblance  to  that  which  he  delivered  in  April,  at  the  re- 
quest of  the  Edinburgh  Trade  Protection  Society.  Indeed  it  could 
not  well  be  otherwise.  The  comparison  with  the  municipal  law  of 
the  two  divisions  of  our  island  was,  of  course,  a  subject  prolific  of 
observations,  as*  was  that  panacea  of  sociologists,  the  codification 
of  the  laws.  The  Lord  Advocate  pointed  out  very  perspicuously 
and  clearly  the  causes  which  render  the  consolidation  of  statutory 
law  a  more  easy  task  when  applied  to  Scotch  statutes  than  it  is  with 
those  of  the  sister  kingdom.  May  we  not,  therefor^,  ask,  why  is  it 
that  we  are  so  far  behind  our  neighbours  in  this  most  useful,  though 
mechanical,  department  of  legislation  1  Two  departments  of  the  law 
we  could  mention  in  which  the  work  would  be  easy  and  the  results 
most  valuable.  We  refer  to  the  criminal  law  and  the  procedure  of 
the  superior  courts.  We  understand  that  an  edition  of  the  statutes  re- 
lating to  process  is  already  in  the  hands^of  the  printer ;  may  we  hope, 
after  the  bulk  and  intricacy  of  the  law  is  thus  palpably  exhibited,  that 
the  Lord  Advocate  will  see  the  necessity  of  carrying  out  practically 
the  suggestions  which  he  had  communicated  to  the  Associaticm. 

Passing  over  the  observations  on  the  distinction  (so  uselessly 
maintained  in  England)  between  bankruptcy  and  insolvency,  we 
refer  with  satisikction  to  the  Lord  Advocate's  remari^s  on  the  Land 
Question^'   The  subject  of  entail  is  dealt  with  in  a  bolder  and  more 
comprehensive  spirit  than  that  which  pervaded  his  former  address. 
We  think,  however,  that  his  Lordship  is  mistaken  in  supposing  that 
public  opinion  would  not  admit  of  a  complete  subversion  of  the  law 
of  entail.     When  Lord  Rutherfurd's  Act  has  come  into  full  opera- 
tiou,  entail  will  be  a  mere  figitaent  of  the  law,  ostensibly  providing 
for  a  perpetual  succession,  but  in  reality  defeasible  at  the  pleasure 
of  the  heir  in  possession.    When  that  time  comes,  it  is  not  difficult 
to  foresee  that  the  form  as  well  as  the  substance  must  be  swept 
away ;  nor,  do  we  think,  thiat  an  aceeleration  of  the  doom  which 
awaits  this  relic  of  feudal  supremacy  would  meet  with  much  oppoa- 
tion  from  the  landowners.     On  the  conveyancing  question,  the 
Lord'  Advocate  merely  repeats  what  all  conveyancers  are  agreed 
upon,  that  no  farther  simplification  of  tittes  is  practicable  without 
abolishing  mid-superiorities.     This  is  a  Question  partly  ecorittnical 
and  partly  legal.     Our  own  opinion  has  always  been,  that  the 
abolition  of  superiorities,  by  facilitating  transactions  in  land,  Would 
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nltimately  tend  to  the  benefit  of  the  profession^  though,  it  is  obvious, 
that  many  individuals  would  suffer  by  the  change. 

Criminal  Investigation. — ^Among  the  topics  discussed  in  the  Law 
Department  of  the  Social  Science  Association,  that  of  criminal  pro* 
cedare  occupied  a  prominent  place.     Some  criticisms  on  the  subject, 
80  skilfully  handled  by  Lord  Ardmillan,  the  examination  of  prisoners 
in  their  own  cause,  will  be  found  in  another  place.     The  last  two 
months  have  been  remarkable  for  the  number  of  undetected  murders 
which  have  occurred  both  in  this  country  and  in  England.     While 
the  English  press  has  been  complaining  of  the  inadequacy  of  their 
system  of  coroners'  inquests,  and  demands  have  been  made  for  the 
appointment  of  a  Special  Commission  to  investigate  the  Boad  tragedy^ 
pablic  opinion  in  Scotland  is  equally  strong  in  the  conviction  that 
some  amendment  is  required  in  our  system  of  investigation.   Perhaps 
the  best  system  would  be  one  which  combined  the  most  approved 
features  of  the  two  systems.     The  great  defect  in  the  Scotch  system 
of  bvestigation  is  the  want  of  the  element  of  publicity.   It  is  notorious 
that,  even  in  recent  years,  public  prosecutions  have  failed  because 
witnesses  able  and  willing  to  give  evidence  on  essential  points,  have 
learned,  for  the  first  time,  on  reading  the  report  of  the  trial,  that 
their  evidence  was  requisite.     Such  miscarriages  in  the  administra- 
tion of  justice  could  scarcely  occur,  were  the  Crown  examinations 
taken  in  public  and  reported  (as  they  would  be  in  all  important  cases) 
hj  the  press.     We  do  not  mean  to  affirm  the  existence  of  any  par- 
ticular virtue  which  may  be  sup(>osed  to  reside  in  the  inquisition  by  a 
coroner  and  a  jury  of  twelve.    Jury  trial  can  be  of  little  value  where 
the  object  is  merely  to  ascertain  the  circumstances  attaching  suspi- 
don  to  certain  individuals  as  concerned  in  an  act  of  crime ;  and  we 
are  free  to  admit  that  an  examination  more  Scotice  by  the  Procura- 
tor-fiscal before  a  Sheriff,  is  as  likely  to  elicit  valuable  evidence 
and  to  lead  to  the  discovery  of  guilt,  as  the  more  formal  method 
of  trial  which  custom  has  sanctioned  in  England.    But  we  cannot 
conceive  what  interest  the  public  can  have  in  allowing  such  exami- 
nations to  be  conducted  in  secret ;  and  we  are  more  than  ever  con- 
vinced by  the  unsuccessful  results  of  recent  criminal  investigations, 
that  nntil  the  public  are  put  in  possession  of  the  evidence  elicited 
under  the  direction  of  the  public  prosecutor,  there  can  be  no  security 
that  all  the  proof  of  which  the  case  admits  will  be  available  for  the 
purposes  of  retributive  justice. 
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We  understand  that  Mr  Robert  Bell  has  resigned  the  SherifEship  of  Berwick' 
shire ;  and  that  Mr  Young  will  be  appointed  to  the  yacant  office,  resigniiig  ids 
present  appointment.  Mr  A.  R.  Clark,  who  resigned  the  office  of  senior  AdTo- 
cate-Deput6  a  few  months  ago,  will,  in  that  case,  receive  the  appointmest  d 
Sheriff  of  Inverness-shire. 

Law  Education  in  Glasgow. — The  following  is  an  abstract  of  the  propoeed 
amendments  in  the  system  of  education  for  the  apprentices  under  the  Gh^gov 
Faculty  of  Procurators,  as  developed  in  Mr  Bannatyne's  address  to  the 
Faculty  :— 

1.  To  fix  the  beginning  of  apprenticeships  at  17  years  of  age,  still,  however, 
keeping  the  term  of  apprenticeship  at  five  years,  and  one  year  of  clerkship. 
This  would  bring  parties  to  23  years  of  age  before  they  could  enter  the  Facoltr. 

2.  A  gradual  elevation  of  the  standard  of  educational  qualification,  both  for 
apprenticeships  and  admissions  to  the  Faculty. 

8.  To  institute  bona  fide  examinations,  so  as  to  ascertain  that  the  reqoiate 
qualifications  have  been  actually  attained. 

4.  Refers  to  an  appended  schedule  (A)  containing  an  outline  of  the  subject 
proposed  and  the  periods  for  examination,  which  is  divided  into  two  parts :  (U 
on  application  to  be  allowed  to  serve  as  an  apprentice,  and  (2)  on  application 
for  admission  to  the  Faculty  ;  which  last  is  subdivided — (1)  general,  and  (2) 
professional.  To  assist  the  Dean  and  Council  in  these  examinations,  experienced 
persons  may  be  called  in,  and  the  questions,  so  far  as  practicable,  to  be  answered 
in  writing. 

5.  Periodical  examinations  of  apprentices  and  clerks ;  and  this  perhaps  is  the 
chief  novelty  of  the  scheme.  These  examinations  to  be  once  a-year,  and  con- 
ducted by  the  Dean  and  Council,  or  a  Committee  of  the  Faculty,  and  to  be 
voluntary.  The  subjects  and  periods  of  examination  are  placed  und^  focr 
heads  in  a  schedule  (B)  appended  to  the  pamphlet.  Class  I.  For  those  who 
have  not  been  more  than  one  year  in  an  office  ;  Class  II.  For  those  who  have  been 
from  one  to  two  years  in  an  office ;  Class  III.  For  those  who  have  been  froiL 
two  to  three  years  in  an  office ;  and  Class  lY.  Those  who  have  been  three  yean 
and  upwards  in  an  office.  Re-examinations  may  be  ordered  on  subjects  of  jot^ 
vious  examination.  The  stimulants  to  these  voluntary  examinations  are  ceitiJfi- 
cates  of  proficiency  and  prizes. 

6.  Prizes  to  be  given  for  essays  on  legal  subjects,  and  lectures  to  he  de- 
livered by  eminent  lawyers  and  others  on  such  topics  as  international  law, 
codification,  assimilation  of  laws  of  different  States,  mercantile  usages,  and 
speculative  questions  connected  with  the  amendment  of  the  law. 

We  print  at  length  the  portion  of  the  pamphlet  which  refers  to  the  propoeeil 
periodical  examinations : — 

^*  5.  There  is  a  farther  application  of  the  system  of  examination,  which  has 
not  yet  been  adopted  by  any  other  professional  body,  at  least  in  Scotland,  but 
which  appears  to  me  Ukely  to  prove  very  valuable  in  converting  the  yoonff 
men  usually  employed  in  our  writing  chambers  into  well-trained  practiau 
lawyers,  and  intelligent  and  exact  men  of  business.  What  I  propose  is  periodical 
examinations,  so  directed  as  to  test  the  progress  of  the  parties  examined,  from 
time  to  time,  in  that  technical  knowledge  which  it  is  the  intention  of  a  service 
for  a  term  of  years,  in  the  chambers  of  a  master,  to  bestow. 

'*  Of  course  it  is  not  intended  by  this  proposal  to  interfere  directly  with  tlie 
routine  or  system  of  management  pursued  by  the  master  in  his  writing  cham- 
bers. As  he  has  the  responsibility,  so  must  he  have  the  control,  and  be  left  to 
the  exercise  of  his  own  discretion  as  to  the  way  in  which  he  can  best  combiiw 
the  execution  of  the  work  to  be  performed,  with  the  instruction  of  his  pupil  or 
clerk.  Still  I  hope  it  will  not  be  presumptuous  in  me,  if,  in  passing,  I  remiml 
my  brethren  how  much  greater  benefit  a  young  man  derives,  as  well  as  how 
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much  more  useful  he  beoomeB  to  his  master,  when  some  pains  are  taken  to  ex- 
plain to  him,  in  a  few  words,  the  object  and  effect  of  anything  he  may  from 
time  to  time  be  instructed  to  do,  and  when  he  is  thereafter  invited  to  draw  on 
his  own  resources  in  order  to  work  out  the  problem.  But,  to  return  from  this 
digreaBioa,  it  appears  to  me  that  to  establish  periodical  examinations  under  the 
diri?ction  of  the  Faculty,  would  not  in  any  way  intCTfere  with,  but  rather 
r&c(^Qiae  and  strengthen,  the  control  and  discretion  of  the  master. 

'^  Such  examinations  would  be  of  use^  (1)  by  stimulating  the  young  men  to 
exertion  ;  (2)  by  affording  them,  in  the  shape  of  certificates  of  proficiency,  the 
most  honourable  and  serviceable  testimonials  they  could  procure ;  and  (3)  by 
nrudering  them  much  more  useful  to  their  employers  during  the  whole  term  of 
their  service.  The  framers  of  the  Bill  for  the  amendment  of  the  existing 
English  Statutes  seem  to  have  viewed  this  question  in  somewhat  the  same  light, 
for  they  propose,  as  already  explained,  to  authorize  the  Judges  to  establish 
periodical  examinations  in  legal  knowledge,  during  articles,  and  to  extend  the 
examinations  before  admission  to  all  matters  of  business  usually  transacted  by 
attorneys. 

"  But,  it  may  be  asked,  how  are  habits  of  business  and  mental  training  to  be 
tested  by  examination  ?  There  are  no  doubt  many  things  the  progress  in  which 
cannot  be  directly  ascertained  by  such  means — regularity  in  attendance, 
willingness  to  work,  and  such  like.  But  the  proposed  examination,  although 
iKcessarily  confined  to  subjects  of  a  different  tind,  may  be  so  contrived  as  to 
afford  indirect  evidence  even  on  these  features  of  the  conduct  and  character. 

''  What  I  have  to  suggest  on  this  part  of  the  subject  for  your  consideration 
i^  that  the  Faculty  should  ^  certam  stated  times  for  examinations,  probably 
once  a-year.  At  the  times  so  fixed,  I  jpropose  that  the  Dean  and  Goimcil,  or  a 
Committee  of  the  Faculty  to  be  specially  appointed  for  the  purpose,  i^ould  pro- 
ceed to  examine  as  many  of  the  apprentices  and  clerks  as  may  choose  voluntarily 
t^  oome  forward,  and  to  grant  to  each  of  them  such  a  *^  Certificate  of  Profi- 
ciency" as  his  examination  may  entitle  him  to.  In  order  to  enable  the  young 
m^Ji  to  be  classified  for  these  examinations,  an  explanatory  statement  might  be 
circulated  beforehand,  indicating  generally  the  nature  of  the  subjects  on  which 
those  who  entered  their  names  for  examination  in  any  one  of  four  or  five  classes 
might  expect  to  be  examined. 

''  It  would  be  premature,  at  present,  to  attempt  to  arrange  the  detail  of  sub- 
jects appropriate  to  each  of  these  classes,  assuming  them  to  represent  the 
probable  progressive  advancement  of  an  apprentice  or  clerk  during  a  period  of 
four  or  &Ye  years ;  but  I  beg  to  refer  you  to  the  Appendix  for  a  general  indica- 
tion of  their  character  and  classification.  The  standard  of  acquirement  ought 
to  be  varied  from  time  to  time,  according  to  the  education  and  training  which 
the  young  men  are  in  the  habit  of  receiving  prior  to  entering  on  their  profes- 
sional duties. 

"^Each  apprentice  or  clerk  wishing  to  be  examined  might  be  allowed  to 
choose  his  own  class,  and  even  to  some  extent  to  select  his  own  subjects  for  ex- 
amination— ^the  certificate  granted  being  of  course  made  to  correspond. 

"^  In  addition  to  the  proposed  certificate,  which  I  think  would  be  of  value  to 
:i  Tonng  man  seddng  for  new  emplo3rment,  I  would  suggest  that  the  Faculty 
Kiiould  give  prizes  to  those  who  had  passed  the  best  examination  in  each  class, 
allowing  the  successful  party  the  option  of  taking  it  either  in  money  or  in 
books. 

''  If  some  such  plan  as  that  I  have  now  sketched,  in  the  maturing  of  which 
the  practical  experience  of  the  members  of  Faculty  would  be  of  the  utmost  value, 
were  adopted,  1  have  little  doubt  that  Glasgow,  which  is  already  a  great  school 
of  practical  instruction  in  our  branch  of  the  legal  profession,  would  be  still 
more  largely  resorted  to  by  the  youths  who  are  prei»nng  for  business  in  various 
parts  of  Scotland  for  the  purpose  of  completing  their  education.** 

The  Responsibilities  of  Trustees. — The  subjoined  letter  addressed  by  Ix)rd 
^t  Leonards  to  the  Times,  and  inserted  in  its  city  article,  explains  the  precise 
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bearing  of  the  Trust  Money  and  Law  of  Property  Amendment  Act  recently 
passed: — 

^^  Sir, — In  your  money  article  of  Monday  last,  it  is  stated  that  the  23d  aitfJ 
24th  Victoria,  cap.  38,  empowers  the  Court  of  Chancery  to  invest  trust  fonds 
in  the  securities  raised  under  the  authority  of  Parliament,  such  as  tboee  for  tht 
West  India  Islands,  Turkish  Guaranteed  Four  per  Cents.,  etc.,  upon  petition 
being  presented  by  any  of  the  parties  interested.  I  believe  that  yon  will  du 
ffood  service  by  informing  trustees  and  the  persons  for  whom  they  toe  trustees 
how  the  law  really  stands  imder  the  two  Acta  of  the  last  two  8eaBion&,  for  idiicb 
I  am  responsible.  I  am  not  surprised  that,  in  this  day's  paper,  it  is  stated  th^t 
the  Act  of  the  session  just  ended  was  brought  forward  by  tne  Lord  Chancellor, 
for  his  name  was  on  the  back  of  it,  owing  to  his  having,  at  my  request,  in  mr 
absence,  laid  it  on  the  table  and  moved  the  first  reading  in  the  House  of  Lonis 
— a  matter  of  form.  That  was  framed  and  carried  through  by  me  chiefly  as  a 
supplement  to  the  Act  of  the  previous  session. 

''  Now,  the  law  stands  thus :— By  the  82d  section  of  the  22d  and  2dd  Victoria, 
cap.  35,  where  a  trustee  is  not.  By  some  instruments  creating  his  trusty  ezpresBl? 
forbidden  to  invest  any  trust  fund  on  real  securitieB  in  any  part  of  tiie  tlnitei 
Kingdom,  or  in  the  Stock  of  the  Bank  of  England,  or  Ireland,  or  East  India 
Stock,  it  is  lawful  for  him  to  invest  such  trust  money  in  such  securitieB  or  stock. 
provided  that  such  investment  shall  in  other  respects  be  reasonable  and  }nt>per : 
and  by  the  12th  section  of  the  23d  and  24th  Victoria,  c.  38,  this  clause  is  made 
to  operate  retrospectively.    By  the  last-mentioned  Act,  the  Lord  Chancelkr, 
with  the  advice  of  the  otiier  equity  judges,  or  any  tliree  of  tiiem,  is  empowereJ 
to  make  such  general  orders  as  to  the  investment  oi  cash  under  the  control  of 
the  Court,  either  in  the  Three  per  Cent.  Consols,  or  Reduced,  or  New  Bank 
Annuities,  or  in  such  other  stocks,  funds,  or  securities  as  he  shall  with  such 
advice  see  fit ;  and  power  is  given  to  the  Lord  Chaicellor  to  convert  any  Thnse 
per  Cent.  Bank  Annuities,  standing  or  to  stand  in  tlia  name  of  the  Accountant' 
General  of  the  Court  in  trust  in  any  cause  or  matter,  into  any  such  other  stocks, 
funds,  or  securities  upon  which,  by  any  such  geneial  order  as  aforesaid,  caJi 
under  the  control  of  tne  Court  may  be  invested.    The  orders  for  the  conversion 
are  to  be  made  upon  the  petition  of  any  of  the  parties  interested.    By  the  same 
Act,  trustees  having  power  to  invest  their  trust  funds  upon  Government  se- 
curities, or  upon  Parliamentary  stocks,  funds,  or  securities,  may  invest  them  is 
any  of  the  stocks,  funds,  or  securities  in  or  upon  which,  by  such  general  order, 
cash  under  the  control  of  the  Court  may  be  invested.      Hie  result  is,  tbai 
trustees  (including  executors  and  administrators)  may,  unless  forbidden  hy 
their  trust,  invest  the  trust  fund  in  real  securities  in  Great  Britain,  or  in  Bazkk 
Stock  of  England  or  Ireland,  or  in  East  India  Stock,  which  has  been  held  to 
mean  the  Old  East  India  Stock.    The  Court  itself  can  invest  cash  in  such  stocks, 
funds,  and  securities  as  it  shall  see  fit,  and  make  a  general  order  for  the  purpose : 
and  upon  the  petition  of  parties  interested.    Three  per  Cents,  may  be  converted 
by  the  Court  into  such  securities  as  cash  may  be  invested  upon  under  any  genera! 
order ;  and  trustees,  with  the  usual  powers  to  invest,  may  resort  to  the  same 
securities.     The  power  to  the  Court  is  general,  and  does  not  enumerate  any 
particular  securitieB,  as  it  was  considered  that  there  was  no  danger  of  this  pover 
being  unduly  exercised.    The  principal  assuredly  will  never  be  placed  in  aang«r 
in  order  to  obtain  a  large  interest.    The  32d  section  of  the  22d  and  23d  of 
Victoria,  cap.  35,  is  not  properly  framed,  but  it  is  not  likely  to  be  abused.  »& 
trustees  will,  no  doubt,  act  with  great  caution  under  it.     By  the  Bill  of  the 
late  session,  as  it  was  sent  to  the  House  of  Commons,  this  clause  was  repealed, 
but  that  House  not  only  rejected  the  repeal  clause,  but  made  the  original  claa»e 
retrospective.     The  new  dauses  relating  to  trust  funds,  in  the  Bill  of  the  Ute 
session,  were  framed  by  me,  with  the  approbation  of  all  the  equity  judges,  and  in- 
vited in  the  House  of  Commons.   There  was  another  clause  in  substitution  of  the 
32d  Bection  of  the  22dand  23d  of  Victoria,  cap.  35,  whidi  that  House,  of  course, 
objected  to  adopt,  as  they  were  determined  to  retain  the  82d  section  as  it  stood." 
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TU  Law  of  Partnerahipy   including  Joint-Stock   Companies.     Bjr 
Nathaniel  Lindley,  Esq.    London :  W.  Maxwell. 

It  k  in  the  department  of  special  treatises  that  the  law  literature  of 
Scotland  is  most  deficient ;  and  it  is  accordingly  to  works  of  this 
description  that  the  Scotch  lawyer  will  look  for  assistance  when 
consulting  the  more  extensive  stores  of  learning  accumulating  by  * 
the  English  profession.  In  the  department  of  mercantile  law 
especially,  there  is  a  singular  paucity  of  special  treatises ;  even  the 
extensive  and  intricate  subject  of  partnership  being  absolutely  un- 
toQched,  except  by  the  institutional  writers.  Although  there  are, 
undoabtedly,  many  important  points  of  difference  between  the 
English  and  Scotch  law  of  partnership,  not  the  least  being  the 
recognition  by  our  courts  of  the  personality  of  the  firm,  still,  as 
regards  the  equities  of  this  branch  of  the  law,  and  the  various 
topics  connected  with  the  management  and  winding  up  of  the  part^ 
nership  property,  which  constitute  a  fertile  source  of  litigation,  the 
English  authorities  may  be  consulted  with  great  advantage. 

la  undertaking  a  new  treatise  on  partnership,  Mr  Lindley  has 
been  spared  the  arid  and  unprofitable  task  of  wading  through  the 
early  authorities;  for  we  may  take  for  granted  that  the  learned 
treatise  of  Mr  Collyer,  and  the  disquisitions  of  Addison  and  Smith, 
have  been  for  him  a  mine  of  matenals  wherewith  to  construct  the 
radimentary  portions  of  his  edifice.  Still,  the  task  of  collating  the 
decisions  of  the  last  fifteen  years  must  have  been  attended  with 
great  labour ;  and  we  are  happy  to  add  (having  had  occasion  to 
examine  several  chapters  of  the  work  with  care),  that  it  appears  to 
be  thoroughly  executed.  Mr  Lindley  has  the  art  of  expressing  his 
propositions  neatly  and  clearly ;  and  it  is  not  too  much  to  say,  that 
throDgbout  the  chapters  of  these  two  bulky  volumes,  the  reader 
will  find  little  that  is  redundant,  and  very  much  that  is  relevant  to 
the  question  he  is  seeking  to  solve,  in  the  place  where  he  expects 
to  find  it.  Considering  the  extent  of  the  ground  occupied  in  this 
new  treatise  (embracing  the  whole  circle  of  joint-stock  statutory 
law,  the  law  of  banking,  shipping,  insurance,  and  other  mercantile 
associations),  and  the  accuracy  and  research  which  have  been 
brought  to  bear  upon  its  completion,  we  think  we  may  congratulate 
the  author  on  having  made  a  valuable  addition  to  the  stock  of 
standard  English  works,  and  one  which  will  be  appreciated  by  the 
profession  here,  as  well  as  in  the  country  to  which  it  more  directly 
relates. 
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The  Statut^j  General  Orders^  and  Regulations  relating  to  the  Praetkf 
and  Jurisdiction  of  tlie  Court  of  Chancery^  etc.  By  G.  0. 
Morgan,  M.A.,  Barrister-at-Law.  Second  Edition.  London : 
VVildy  and  Sons. 

Precedents  of  Pleadings  in  Actions  in  the  Superior  Courts  of  C^mt- 
nion  Law;  with  Notes.  By  Edward  Bullen,  Esq.,  and 
Stephen  Martin  Leake,  Esq.    London  :  Stevens  and  Sons. 

We  have  looked  into  both  these  works,  which  constitote  the  latest 
authorities  on  the  pleading  and  practice  of  the  courts  of  law  and 
equity  respectively.  In  reading  the  reports  of  English  cases,  the 
Scotch  practitioner  is  frequently  obliged  to  resort  for  explanations 
of  the  technical  procedure  to  works  of  practice ;  and,  although  it  is 
not  likely  that  many  of  our  readers  will  desire  to  add  such  works  to 
their  private  collections,  yet  for  purposes  of  reference  they  may  be 
found  useful  in  this  country.  To  tne  gentlemen  in  our  own  coorts 
entrusted  with  the  duty  of  preparing  records,  a  day  spent  in  the 
examination  of  Messrs  Bullen  and  Leake's  precedents  of  pleading 
would  not  be  time  thrown  away.  The  perusal  of  these  methodical 
and  carefully  studied  forms  would  bring  very  forcibly  to  his  mind 
the  contrast  which  exists  between  the  mode  of  stating  of  pleas  in 
Westminster  Hall,  and  the  loose,  illogical,  and  desultory  stateinents 
which  find  admission  into  our  records.  We  say  nothing,  however, 
of  Bills  in  Chancery,  which  are  not  a  whit  more  rational  than  onr 
own  pleadings,  and  are  infinitely  more  tedious.  As  regards  pro- 
cedure, we  mean  as  distinguished  from  pleading,  Mr  Morgan's  work 
may  be  advantageously  consulted.     On  the  suMect  of  common  law 

Erocedure,  it  is  sufficient  to  refer  the  reader  to  tne  excellent  treatise 
y  Messrs  Paterson,  Macnamara,  and  Marshall,  which  has  already 
acquired  a  reputation  as  the  standard  work  on  this  department  of 
practice. 

A  Practical  Treatise  on  the  Law  of  Marriage,  Divorce^  and  Legi^- 
macg^  etc.  Second  Edition.  By  John  F,  Macqueen,  Esq^ 
Barrister-at-Law.     London :  Maxwell. 

The  Practice  and  Evidence  in  Cases  of  Divorce  and  other  Matri- 
monial  Causes.  By  R.  T.  TiDSWELL  and  R.  D.  M.  Littlek, 
Barristers-at-Law.     London  :  Benning. 

The  business  of  the  Divorce  Court  must  be  increasing,  since  there 
is  a  call  for  a  second  edition  of  a  Treatise  on  Divorce,  by  Mr  Mac- 
queen.  The  fact  is  also  noticeable,  as  proving  that  the  literary 
labours  of  that  gentleman  are  appreciated  by  the  English  profes- 
sion, a  circumstance  which  connrms  us  in  the  opinion  we  lately 
exi)ressed  regarding  the  qualifications  of  the  author.    Mr  Macqueen 
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oai^ht  to  be  well  acquainted  with  the  law  of  divorce;  since 
not  only  does  he  report  cases  from  the  courts  of  a  country 
which  has  for  centuries  dispensed  justice  to  injured  husbands  and 
afflicted  spouses,  but  he  has  also  been,  for  a  considerable  time,  oiH- 
dal  reporter  to  the  House  of  Lords  of  the  legal  points  which  arise 
in  the  discussion  of  Divorce  Bills.  It  is  true  that  Mr  Macqueen's 
Beports  have  given  just  cause  of  dissatisfaction  in  Scotland;  but, 
as  we  have  already  had  occasion  to  observe,  his  failings  are  at- 
tribatable  not  to  want  of  capacity,  but  to  indolence  or  neglect. 
The  volume  before  us  demonstrates  more  plainly  than  ever  the 
injastice  Mr  Macqueen  has  done  to  his  own  capacity  for  author- 
ship, in  the  volumes  which  he  annually  presents  to  the  Scottish  pro- 
fession. May  we  regard  the  publication  of  this  really  useful  and 
well-digested  manual  as  an  earnest  that  Mr  Macqueen  is  prepared 
"to  tak'  a  thocht  and  mend?"  If  he  will  only  bring  to  the  com- 
pilation of  the  succeeding  numbers  of  his  Reports,  the  same  care 
that  he  appears  to  have  bestowed  on  the  editing  of  this  edition  of 
his  Treatise  on  Divorce,  the  public  will  have  no  further  cause  for 
complaints  against  the  reporter. 

Messrs  Tidswell  and  Littler^s  work  is  occupied  as  much  with  the 
nature  oH  the  evidence  required  in  divorce  cases  as  with  the  actual 
practice  of  the  Court,  feoth  works  may  be  constdted  with  ad- 
vantage by  the  Scotch  practitioner  desirous  of  fortifying  some  new 
podition  in  this  interesting  branch  of  law  by  an  appeal  to  the  practice 
of  courts  of  correlative  jurisdiction. 


Cnglisli  Ca0e0. 


Railway. — Responsibility  of  Carriers. — ^A  railway  company  received  a  dog, 
to  be  cajried  by  them,  upon  a  written  contract,  signed  by  the  owner^s  agent, 
that  they  would  not  be  liable  for  any  dog  above  the  value  of  L.5,  unless  a  de- 
claration of  ita  value,  signed  by  the  owner  or  his  asent  at  the  time  of  booking, 
ahoald  have  been  given  to  them,  and  that  by  such  declaration  the  owner  shouM 
be  bound ;  the  company  not  beinff  liable  in  any  event  to  any  greater  amount 
than  the  value  so  declared.  And  uiat  the  company  would  in  no  case  be  liable 
for  injury  to  any  dog  of  whatever  value,  where  such  injuxr  arose  wholly  or 
parti^y  from  fear  or  restivenees.  And  that,  if  the  declared  value  of  any  dog 
exceeded  L.5,  the  price  of  conveyance  would,  in  addition  to  the  regular  fare,  be 
after  the  rate  of  two  and  a  half  per  cent.,  or  sixpence  in  the  pound  upon  the 
declared  value,  whatever  may  be  the  amount  of  such  value,  and  for  wnatever 
distance  the  dog  was  to  be  carried.  The  value  of  the  dog  was  not  declared,  and 
the  dog  was  lost  on  the  journey  by  a  casualty.  Held, — (1.)  That  this  contract 
contained  one  entire  condition,  the  meaning  of  which  was,  that  if  the  dog  was 
worth  more  than  L.d,  its  value  should  be  declared,  and  that  then  the  company 
would  not  be  liable  in  any  event  whatever,  unless  the  extra  charge  of  two  and 
a  half  per  cent,  was  paid.  (2.)  That  this  was  a  contract  within  the  provisions 
of  the  17  and  18  Vict.,  cap.  31,  sec.  7,  and  that,  under  that  section,  it  was  incmn- 
bent  on  the  company  to  show  that  the  contract  was  just  and  reasonable.     (8.) 
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That  two  and  a  half  per  cent,  for  all  distanoeB  was  prima  facu  an  esxtsEst^ 
charge  for  insurance ;  and  the  company  not  haying  shown  it  to  be  otherwise, 
the  condition  imposing  it  must  be  neld  unreasoname,  and  therefore  void,  (4.) 
That  the  condition  being  void,  the  company  were  liable,  as  common  carriers, 
for  the  fun  value  of  the  dog.  Semble,  that  a  condition  by  which  the  railmy 
company  were  relieved  from  all  liability,  unless  a  reasonable  rate  of  insnrancp 
were  paid,  is  not  void. — (Harrison  v.  The  London,  Brighton,  and  South  Oea 
Ry.  Co. 

Trustee — Removal  by  the  Court, — ^The  mere  fact  of  a  trustee  having  been 
bankrupt,  and  nothing  more,  is  not  sufficient  ground  to  remove  him  from  the 
trust,  under  the  130th  section  of  the  Bankruptcy  Consolidation  Act  of  1849. 
— (i2e  Bndgman,  8  W.  R.  698.) 

Will — Conditio  si  sine  liberis, — A  testator  by  his  will  gave  certain  prroerty 
to  trustees  in  trust  for  the  four  children  of  his  sister,  and  directed  that "  snouH 
one  or  more  of  them  decease  before  marriage,  and  leave  no  issue,  then  their 
part  or  parts  shall  fall  to  the  remaining  brother  or  brothers,  or  tbeir  issue,  sharf 
and  shiure  alike.  ^^  Two  of  the  children  died  unmarried  and  without  issae. 
Another  died,  leaving  several  children.  The  remaining  child  died  married,  but 
without  leaving  any  issue.  Held,  that  the  word  ^^  and  '*  could  not  be  cbang<?>i 
into  *^  or,^^  and  therefore  that  the  gift  over  to  the  children  of  the  deceased  child 
did  not  take  effect.  The  M.  R.  observed — The  cases  of  Brownswordv.  Edrcrds, 
Maherly  v.  Strode,  and  BeU  v.  Phyn,  were  cited  as  strong  authorities  in  suppcrt 
of  the  contention  that  "  and  "  should  be  rc»d  "  or ; "  and  in  a  case  exactly  re- 
sembling the  present.  Lord  Hardwicke  construed  the  word  *•'•  and  "  as  equivalent 
to  '^  or.^'  That  continued  to  be  the  doctrine  of  the  courts  for  fifty  yean,  when 
Lord  EUenborough  thought  it  contrary  to  common  sense  to  read  ^^  and ''  dis- 
junctively ;  and  accordingly  in  Doe  v.  Jessep,  his  Lordship  decided  that  tLe 
word  was  to  be  taken  in  its  literal  sense.  Since  that  time  the  decisious  hare 
fluctuated  to  some  extent,  while  the  later  construction  has  been  followed  aod 
confirmed  by  the  late  decision  of  the  House  of  Lords  in  Grey  v.  Pearson.  It 
is  of  the  greatest  importance  for  the  protection  of  titles,  that  well  settifd 
principles  of  construction  should  be  followed ;  and  the  House  of  Lords  h&Tin^ 
considered  the  case,  and  determined  that  the  views  of  Lord  Hardwicke  aud  Sir 
William  Grant  should  be  rejected,  and  the  construction  of  Lord  Ellenboraujdi 
adopted,  this  Court  is  bound  to  follow  that  decision.  I  am  unable  to  distinguish 
between  the  two  cases.  In  Grey  v.  Pearson  the  words  were,  ^^  subject  to  the 
trusts  aforesaid,  all  the  said  premises  herein  before  devised  shall  be  in  trust  for 
my  grandson,  Robert  Watson,  and  the  heirs  of  his  body ;  but  in  case  he  shooM 
die  under  the  age  of  twenty-one  years,  and  without  issue,*'  then  over.  I  liAve 
read  the  observations  of  Tx>rd  St  Leonards,  who  dissented,  very  carefully,  bat  I 
feel  bound  to  adhere  to  the  decision  of  the  House  of  Lords. — {Secambe  t. 
Edwards,  8  W.  R.  696.) 

Specific  Beauest — Failure  of  Purpose. — ^Testator,  by  a  codicil,  revoked 

a  beq^uest  in  Ins  wilt  of  L.IOOO,  to  be  applied  in  printing  a  MS.  work,  vith 
certain  directions,  and  left  the  MS.  in  trust  K)r  his  grandson  F.,  that  the  trustees 
might  provide  for  the  publication  of  the  MS.  to  the  best  advantage  for  tb^ 
interests  of  F.,  so  as  to  contribute  towards  raising  a  fund  to  assist  lum  at  the 
university.  "  Should  F.  die  before  the  book  is  printed,  and  it  becomes  profitable, 
towards  the  printing  of  which  I  bequeath  L.IOOO,  and  G.  has  a  boy,  I  wie^  him 
to  inherit  all  the  benefit  that  may  be  derived  from  this  bequest."  The  book 
had  never  been  published,  as  it  was  not  thought  likety  to  succeed.  Held,  that 
the  primary  object  of  the  codicil  being  benefit  to  F.,  he  was  entitled  to  tlie 
L.1000,  although  the  particular  purpose  to  which  it  was  to  be  applied  had 
failed.— (ife  Skinner's  Trust,  8  W.  R.  606.) 
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OUGHT  THE  OUTER  HOUSE  TO  BE  CONTINUED  AS  A  SEPARATE 

COURT? 

[t  is  in  no  spirit  of  hostility  to  the  Court  of  Session  that  we  again 
loGcit  the  attention  of  the  profession  to  the  argent  necessity  which 
exists  for  carrying  into  effect  those  changes  in  the  constitution  of 
the  Court  of  Session  which  experience  has  suggested^  and  which, 
it  is  generally  admitted,  have  been  too  long  delayed.  Ten  years 
bave  already  elapsed  since  a  material  improvement  was  effected  in 
onr  method  of  pleading  by  the  Lord  Advocate's  Act  of  1850. 
Bat,  with  the  single  exception  of  the  clause  in  that  Act  (subse- 
queDtly  extended  by  the  Sheriff  Court  Act  of  1853)  which  enables 
either  of  the  parties  to  dispense  with  a  rehearing  in  advocations, 
there  has  not  been,  since  1825,  the  slightest  attempt  at  innovation 
ifi  the  amstitution  of  the  Court  of  Session,  or  in  that  branch  of 
pn)cedQre  which  is  connected  with  the  power  of  review  exercised 
hy  the  Court  It  is  thei'efore  impossible,  with  any  regard  to  truth 
^^  propriety,  to  say,  that  those  who  are  bent  on  obtaining  some 
modification  of  the  power  in  question,  are  actuated  by  a  spirit  of 
discontent,  or  the  love  of  innovation,  Five-and-thirty  years'  ex- 
perience of  the  existing  system  of  procedure,  under  various  modi- 
fications; ten' years'  experience  of  its  working  after  everything 
u^  been  done  that  experience  could  suggest  to  shorten  writs,  and 
wcilitate  the  passage  of  actions  through  their  various  stages, — 
^y  at  least  suffice  for  a  trial.  It  is  rumoured  that  the  English 
^,  taking  advantage  of  the  discontent  which  has  been  fredy  ex- 
pi^ased,  are  meditating  an  invasion  of  our  territory ;  and  it  is  not 
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too  mach  to  say,  that  it  rests  with  the  present  generation  of  Scotch 
lawyers  to  determine  whether  they  will  acquiesce  in  the  subversion 
of  our  ancient  and  renowned  system  of  jurisprudence,  or,  by  a  jost 
adaptation  of  our  methods  of  procedure  to  the  wtots  of  the  age^ 
place  the  Court  of  Session  in  a  position  in  which  it  may  challeD^ 
invidious  comparison  or  attack. 

We  shall  not  afiront  the  understanding  of  our  readers  by  ad- 
vancing  a  single  reason  in  support  of  our  preference  for  the  latter 
view  of  the  alternative.  There  may  be  individuals  in  the  professioa 
80  insensible  to  the  advantages  of  local  institutions,  so  imbnel 
with  that  taste  for  dull  uniformity  which  is  characteristic  of  conti* 
nental  administrators,  as  to  be  incapable  of  appreciating  the  valnB 
of  our  courts  as  national  institutions.  To  such  men,  centraUzationn 
not  a  term  of  reproach,  but  a  recommendation.  There  are,  how- 
ever, other  considerations  more  peculiarly  affecting  the  profession^ 
which  are  the  less  necessary  to  be  dwelt  upon,  because  their  influ- 
ence in  modifying  opinion  is  always  instinctively  felt,  if  not  openly 
avowed.  We  do  not,  however,  think  it  necessary  to  appeal  to  tiifl 
selfishness  of  the  profession  to  support  our  national  judicatory,  bok 
may  be  content  to  rest  their  case  on  the  opinion  of  one  who,  in  al 
probability,  devoted  as  much  time  to  the  study  of  comparative  jmia* 
prudence  as  the  whole  tribe  of  legists,  ancient  and  modem,  takei 
together.  Mr  Bentham,  speaking  of  the  anticipated  importation  cl 
the  English  system  of  legal  practice  into  Scotland,  thus  gave  Test 
to  his  indignation  in  language  more  emphatic  than  polite.  ^  I  hate 
no  more  apprehension,"  he  says,  ^^  of  seeing  the  Scotch  nation  sub* 
mit  to  defile  itself  with  any  such  abomination,  than  I  have  of  seeiif 
the  Fort  of  Leith  opened  for  the  importation  of  a  pack  of  mad  dog^ 
or  for  a  cargo  of  cotton  impregnated,  secundum  artem^  with  tin 
plague  1" — (Benth.  Works,  vol.  v.  p.  42.) 

Bearing  in  mind  that  speedy  justice  is  the  great  desideratum  of 
suitors,  the  question  naturally  arises,  whether  some  plan  cannot  be 
contrived  for  curtailing  the  multiplicity  of  stages  at  which  dis- 
cussions may  be  raised  in  the  course  of  an  ordinaxy  litigation.  "We 
may  at  once  say,  that  we  are  not  prepared  to  concur  to  the  full  ex- 
tent in  the  views  entertained  by  many  members  of  the  profession 
relative  to  the  Outer  House.  There  is  a  large  class  of  cases  io 
which  it  is  most  desirable  that  the  privilege  of  obtaining  a  rehearing 
should  be  preserved,  without  subjecting  the  parties  to  the  hardship 
of  an  appeal  to  the  Court  of  ultimate  resort.     Nor  do  we  think 
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there  can  be  any  diflSculty  in  distinguishing  and  defining  those 
branches  of  litigation  wherein  the  double  jurisdiction  is  unnecessary* 
If  such  a  classification  can  be  made, — if  litigants  can  be  spared  the 
annoyance  and  the  loss  of  time  and  money  incident  to  a  system  which 
allows  appeals  at  every  stage,  and  enables  a  defender  to  perplex  the 
case  with  legal  difficulties  where  the  true  issue  relates  purely  to  a 
matter  of  fact, — a  great  improvement  will  have  been  effected  in  our 
system  of  legal  procedure.  By  economizing  the  judicial  time,  an 
indirect  advantage  will  also  be  gained :  the  judges  will  have  more 
leisure  to  devote  to  those  cases  that  really  require  consideration,  and 
arrears  will  be  kept  down.  As  this  last  consideration  alono  ought 
to  be  a  sufficient  recommendation  pf  the  contemplated  change,  let 
OS  pause  a  moment  before  entering  into  details,  and  glance  at  the 
consequences  of  that  system  of  delay,  which  has  so  long  continued 
to  paralyse  the  administration  of  justice  in  Scotland. 

It  is  not  without  some  natural  touches  of  remorse  that  we  venture 
to  illustrate  this  part  of  our  subject  by  a  reference  to  the  sordid 
maxims  of  the  political  economists.  Yet  it  is  certain  that  the 
ministrations  of  the  judicial  office  are  just  as  much  subject  to  the 
natural  law  of  supply  and  demand,  as  any  other  class  of  operations 
affecting  property  and  credit.  The  law  in  question,  it  may  be 
necessary  to  remind  the  reader,  is  twofold.  (1.)  When  any  given 
class  of  operations  affecting  credit  is  free  from  artificial  encourage- 
ment or  impediment,  the  supply  adjusts  itself  to  the  demand ;  and, 
conyersely,  the  existence  of  any  considerable  or  permanent  dis* 
proportion  between  the  demand  and  supply,  is  an  indication  of 
some  artificial  restriction.  (2.)  When  restrictions  on  the  supply 
have  existed  for  any  length  of  time,  the  operation  of  the  natural 
law  is  reversed,  and  the  demand  adapts  itself  to  the  supply. '  It  is 
only  by  attention  to  both  these  principles  that  the  mischievous 
operation  of  restraints  upon  justice  can  be  apprehended  in  their 
full  extent. 

In  ordinary  mercantile  operations,  any  disturbance  of  the  natural 
equilibrium,  in  the  shape  of  a  continual  demand  in  excess  of  the 
means  of  production,  is  manifested  in  two  ways.  There  is  an  im- 
mediate rise  in  the  price  of  the  commodityi  and  this  is  accompanied, 
to  a  greater  or  less  extent,  by  delay  in  the  execution  of  orders. 
There  are  countries  where  justice  can  be  bought.  We  may  instance 
the  Ottoman  Empire,  and  the  British  East  Indian  possessions ;  for 
it  is  well  to  be  reminded  that  even  British  protection  and  British 
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administration  are  powerless  to  arrest  the  oormption  incident  to  an 
unsettled  state  of  society*  Under  snch  conditions  of  eodetj,  ve 
may  aiBrm  that  the  operation  of  the  mercantile  principle  in  thti 
snpply  of  judicial  ministration  will  be  traceable  in  its  direct  i 
most  pernicious  form.  But  where  impediments  to  the  natural  sopplj 
of  justice  take  place  in  the  tribunals  of  more  civilized  communities 
the  operation  of  the  natural  laws  must  be  songht  for  in  more  indirec 
and  circuitous  channels.  Accordingly,  the  annals  of  judicial  proi 
cedure  in  Great  Britain  afford  abundant  evidence  of  the  truth  o 
the  proposition,  that  in  proportion  to  the  diffimUy  of  obtabmg 
deeinon^  the  cost  of  Uiigation  is  enhanced*  When  the  arrears  of  th 
Court  of  Chancery  were  at  a  maximum,  the  expense  of  a  Chancer 
suit  was  ruinous.  And  every  practitioner  in  our  own  courts  ] 
aware  that  a  three  years'  litigation  costs  a  much  larger  sum  of  mc 
to  the  client,  than  the  same  proceedings  would  cost  if  compresse 
into  the  more  reasonable  period  of  six  months. 

But,  unquestionably,  the  direct  and  inevitable  operation  of  die  Iv 
of  supply  and  demand  on  the  administration  of  justice,  is  to  produc 
delayy — when  the  supply  of  administration  is  defective  or  inadeqoati 
This  effect  is  precisely  analogous  to  the  delay  that  occurs  in  tb 
execution  of  mercantile  orders  in  consequence  of  restrictive  legisli 
tion,  or  other  causes  of  derangement  in  the  equilibrium  of  trad 
The  resulting  consequences  are  equally  certain  and  unfbrtnnsN 
The  action  of  the  natural  law  is  reversed,  the  demand  is  checkei 
and  ultimately  the  equilibrium  is  restored,  but  at  the  cost  of  gre 
hardship  to  the  consumer,  and  heavy  pecuniary  loss  to  those  whos 
business  it  is  to  minister  to  the  wants  of  the  public. 

If  we  have  succeeded  in  placing  before  the  reader,  in  an  inteUigibl 
form,  these  simple  deductions  from  the  truths  of  Political  Economy, 
must  now  be  apparent  that  the  amount  of  business  in  arrear  in  o« 
courts,  at  any  given  time,  affords  but  a  very  feeble  indication  of  tb 
actual  loss  of  business  to  the  profession,  or  of  the  amount  of  injustid 
endured  by  the  non*littgating  public,  who,  but  for  the  delay,  woui 
naturally  seek  redress  through  the  ordinary  channels  of  judicial  dt 
cision.  Let  it  ever  be  remembered,  that  while  the  fountain  of  justice  i 
choked,  the  natural  law  of  supply  and  demand  remains  in  abeyance 
Evexy  one  is  aware  that  when  labour  is  scarce,  production  must  a 
necessity  be  limited.  Those  who  can  pay  the  highest  price  are  fini 
served.  Those  who  can  afford  to  want  come  next  in  order.  Those^ 
again,  whose  necessities  do  not  admit  of  delay  are  excluded  alto- 
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getheTi  or  resort  to  a  cheaper  and  inferior  sabstitute.  Now,  the 
natand  aubstitnte  for  legal  redress  is  eomprdmiae.  Place  justice, 
cheap,  speedy,  and  effectaal,  within  the  reach  of  every  subject,  and 
compromises,  when  made  at  all,  will  be  made  on  fair  and  equal 
terms.  But  how  is  it  with  a  suitor  of  limited  means, — ^and,  we  will 
sappose,  engaged  in  a  business  demanding  all  his  available  capital, — 
when  he  finds  that  the  result  of  raising  an  action  is  to  place  ike  pro- 
perty or  right  which  he  claims  beyond  his  reach  for  a  period  vary- 
ing, in  our  courts,  from  two  to  four  years  ?  Ho  can  raise  no  money 
on  the  security  of  property  which  is  subject  to  the  hazards  of  litiga- 
tion. He  cannot  compel  die  defender  to  submit  to  arbitration ;  and, 
accordingly,  if  he  wants  capital,  or  if  the  right  in  dispute  is  necessary 
to  his  business,  or  essential  to  his  personal  comfort  or  convenience, 
be  is  driven  to  make  a  pecuniary  sacrifice, — or,  in  other  words,  to 
sabmit  to  injustice  in  order  to  obtain  it.  It  is  well  known  to  the 
practising  members  of  the  profession  that  such  sacrifices  are  fire- 
quently  made,  io  avoid  the  still  greater  hardship  that  is  entailed  by 
t  contest  with  an  obstinate  litigant  under  the  dilatory  procedure  of 
oar  courts  of  law. 

We  are  anxious,  before  unfolding  any  scheme  of  improvement 
b  the  practice  of  our  courts,  that  no  dubiety  should  remain  in 
the  mind  of  the  reader,  either  as  to  the  existence  of  the  grievance 
or  as  to  its  true  cause*  In  connection  with  the  last-mentioned 
topic  a  preliminary  question  arises,  which,  however,  need  not 
occarion  any  difficulty,  inasmuch  as  it  admits  of  an  exact  nu- 
merical solution.  Have  we  an  adequate  judicial  staff,  having 
regard  to  the  population  of  Scotland,  and  the  amount  of  litigation 
in  progress  f 

This  may  be  best  considered  as  a  comparative  question ;  and  the 
result  of  a  comparison  with  the  courts  in  England  (in  which  there 
b  no  unreasonable  delay)  will  show  that  the  staff  of  the  Court  of 
Sesrion  ought  to  be  more  than  adequate,  were  the  business  properiy 
ordered  and  fairly  distributed.  Add  to  the  fifteen  judges  of  the 
English  courts  of  law,  seven  Chancery  judges  (including  three 
judges  <^  the  Court  of  Appeal,  three  Vice-Chancellors,  and  the 
Master  of  the  Bolls),  and  we  have,  with  the  two  judges  of  the 
Admiralty  and  Consistorial  Courts,  a  total  of  twenty-four  judges 
in  the  ^perior  Courts  of  England ;  being  less  than  double  the 
number  in  the  Court  of  Session  and  Exchequer.  Now,  according 
to  the  latest  returns,  the  proportion  between  the  populations  of 
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England  and  Scotland  is  about  six  to  one.  Population  being  the 
test,  it  would  therefore  appear,  that  so  far  from  our  judicial  staff 
being  inadequate,  it  is  three  times  greater  than  what  is  conadered 
8u£Bcient  in  the  sister  kingdom* 

Various  causes,  however,  have  combined  to  render  resort  to  liti- 
gation more  frequent  in  Scotland,  in  proportion  to  the  popnktioi), 
than  is  the  case  in  England.  The  chief  reasons  are :  (1.)  that  aveiy 
large  proportion  of  the  Scotch  population  are  engaged  in  trades  and 
manufactures,  or  other  occupations  giving  rise  to  questions  of  dis- 
puted right ;  (2.)  that  the  law  is  not  so  well  settled  in  Scotland  as 
in  England.  The  dispensation  of  justice  with  open  doors  dates,  with 
us,  no  farther  back  than  the  Bevolution.  The  publication  of  the 
Faculty  Decisions  only  commenced  in  1752,  and  the  great  balk 
of  our  commercial  and  equity  law  is  the  growth  of  the  present 
century.  The  number  of  moot  points  in  our  law  is  very  mach 
greater  than  in  England,  where  the  system  of  public  trial  has 
subsisted  nearly  as  long  as  the  constitution,  and  where  equity 
jurisprudence  had  attained  a  high  degree  of  systematic  perfec^n 
centuries  before  Lord  Kames  promulgated  the  elements  of  the 
science  in  a  work  which  is  still  the  only  textp-book  we  have  on 
this  subject. 

In  order  that  we  may  estimate  the  results  that  are  due  to  the  comr 
parative  inmiaturity  of  our  law,  and  make  fair  allowance  for  the 
consequent  encouragement  to  litigation,  it  is  only  necessary  to  com- 
pare the  number  of  cases  heard  and  decided  in  the  courts  of  the  two 
countries.  The  comparison  is  easily  made ;  but  it  does  not  afford 
the  slightest  encouragement  to  the  notion  that  any  addition  is  re- 
quired to  the  numerical  strength  of  the  Scottish  Bench.  In  the 
English  courts  of  law  there  were,  last  year,  3309  cases  set  down  for 
trial,  and  531  arguments  after  trial.  Add  to  these  the  cases  heard 
on  demurrer  and  in  error,  and  the  appeals  from  magistrates  and  other 
inferior  courts,  and  we  have  an  annual  total  of  at  least  4000  causes 
subject  to  adjudication  by  15  judges  of  the  English  courts  of  law. 
During  the  same  year,  the  7  judges  of  the  Court  of  Chancery  adju- 
dicated upon  4020  claims,  besides  disposing  of  an  immense  mass  of 
non-contentious  business.  When  we  state  that  the  number  of  de- 
crees in  foro  pronounced  by  the  Court  of  Session  in  1859  was 
1076,  of  which  only  527'  were  Inner  House  cases  (including  in  this 
number  151  litigated  summary  applications),  it  is  apparent  that  the 
performanc€|  of  the  Court  of  Session  is  far  below  that  of  the  superior 
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tribunals  of  law  and  equity  in  England.^  The  English  judges,  we 
beliere,  work  harder  than  their  Scottish  compeers,  yet  it  cannot  be 
said  that  the  latter  do  not  give  a  fair  day's  attendance  on  their  judi- 
cial duties.  How  does  it  happen,  then,  that  the  work  is  not  done? 
The  fault  is  in  our  system  of  rehearing. 

Now,  it  is  surely  possible,  without  making  any  very  radical  change 
in  our  forms  of  process,  to  import  into  the  Scotch  system  some  of 
those  eleipents  of  the  English  procedure  which  have  contributed  to 
the  more  speedy  despatch  of  cases.  A  distinction  has  already  been 
recognised  in  our  code  of  procedure  between  jury  cases  and  the 
actions  not  appropriated  to  trial  by  juiy ;  and  there  can  be  no  doubt 
that  the  intention  of  the  Legislature,  in  transplanting  jury  trial  into 
Scotland,  was,  that  all  such  cases  should  go  before  a  jury  at  once,  in 
order  that  the  facts  and  the  law  might  be  determined  at  the  same 
time,  reserving  to  the  parties  the  privilege  of  a  rehearing  on  any 
question  of  law  that  might  arise  as  an  exception  to  the  judge's 
charge.  Unfortunately,  the  intention  of  the  Legislature  has  been 
defeated  in  consequence  of  our  forms  of  process  enabling  the  parties 
to  raise  questions  of  law,  under  the  name  of  ^^  relevancy,"  as  preju- 
dicial questions  anterior  to' trial.  It  is  true  the  Oourt  have  latterly, 
with  a  most,  praiseworthy  determination,  endeavoured  to  discounte- 
nance discussions  on  relevancy  where  issues  are  requisite ;  but  delay 
is  still  sought,  and  too  frequently  obtained,  by  raising  a  discussion 
on  the  question,  whether  issues  ought  to  be  granted.  Nor  do  we 
see  any  way  of  escaping  from  the  difficulty,  except  by  enlarging 
the  discretion  of  the  judge,  or  by  establishing  a  classification  of 
cases  analogous  to  the  Law  and  Equity  jurisdiction  of  the  English 
tribunals. 

It  is  not  necessary,  however,  for  this  purpose,  that  we  should 

^  We  Bobjoin  an  abstract  of  the  particulars  taken  from  the  Parliamentary 
Betom  for  1859  :— 


Decrees  in  Absence,  Outer  House, 
Incidental  Applications,  Exparte^ 

Decrees  tn/oro,  Outer  House, 

1st  Division, 

2d  Division, 
Incidental  Applications  Ust  Division, 
liticnted,                 .   (2d  Division, 
Jury  Trials, 


276 

888 

524 
221 
155 
105 
46 
25 


1164 


1076 


Total,    ...  .        2240 

—{AccdUfUa  and  Papers,  1860,  No.  23.) 
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enlarge  the  circle  of  cases  "  appropriated"  to  jury  triaL  Whit  we 
desiderate  is  a  classification  of  cases  into  those  which  pfimafaoi 
involve  proof,  and  those  which  involve  what  is  properly  matter  of 
law  for  the  determination  of  th^  Court.  We  woold  not  propose  to 
interfere  with  the  discretion  of  the  judge  as  to  the  manner  in  which 
the  proof  is  to  be  taken ;  but,  whether  jury  trials  proof  on  commis- 
sion, or  proof  before  the  Lord  Ordinary,  is  resorted  to^  we  think  it 
important— (1.)  That  the  points  to  be  proved  should  be  stated  in 
issues,  or  ^^  questions  of  fact ;"  (2.)  That  these  questions  should 
exhaust  the  case;  embracing  both  the  law  and  the  facts ;  and  (3.) 
That,  after  proof  has  been  taken,  there  should  be  only  one  hearing  of 
the  parties  on  the  entire  case,  unless  in  the  event  of  the  Court  bang 
equally  divided,  or  of  their  Lordships  considering  the  question  of 
sufficient  importance  to  be  laid  before  the  whole  Court.  As  a 
necessary  adjunct  to  these  main  features,  we  would  propose  abso- 
lutely to  prohibit  reclaiming  notes  ou  questions  of  relevancy ;  at  the 
same  time,  empowering  the  Lord  Ordinary  to  direct  such  additional 
statements  of  fact  to  be  added  to  the  record  as  may  be  necessary  to 
furnish  a  proper  foundation  for  the  issues  desired  by  either  par^. 

It  is,  q£  course,  an  easy  task  to  raise  objections  to  any  scheme  that 
may  be  devised  for  improving  the  procedure  of  our  courts ;  and  we 
are  quite  prepared  to  learn  that  a-  majority  of  those  who  are  so  £ff 
interested  in  the  subject  as  to  peruse  our  remarks  with  attention, 
and  who  have  doubtless  already  discovered  a  ^^piore  excellent  waj)*' 
regard  our  proposals  as  the  results  of  a  well-meaning  but  mift- 
directed  zeal.  To  all  such  objectors  we  beg  to  convey  the  assurance, 
that  they  have  entirely  mistaken  the  aim  and  object  of  our  inquiries. 
We  merely  wish  to  show  that  improvements  are  practicable  withont 
entirely  revolutionizing  the  forms  of  procedure;  and  the  possibility 
of  efiecting  improvements  can  never  be  better  displayed  than  hj 
explaining  the  manner  in  which  it  is  proposed  they  should  be  carried 
out.  The  consideration  that  there  are  twenty  other  modes  of  re- 
forming the  practice  of  the  Court,  is  not  an  obstacle  against  us,  bat 
an  argument  in  our  favour.  The  particular  method  empbyed  is  a 
matter  of  very  secondary  importance ;  but  it  is  of  some  consequence 
to  be  able  to  prove  that  there  are  methods  by  which  the  labours  of 
the  judges  may  be  lightened,  and  the  delay  which  is  incident  to  our 
existing  procedure  avoided. 

Such  being  our  object,  a  very  brief  explanation  may  suffice  re- 
garding the  nature  of  those  alterations  in  the  technical  forms  of 
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prooedoTB  which  would  be  requisite  iii  order  to  give  effect  to  the 
principles  already  enimciated.  It  is  not  necessary  for  that  purpose 
that  any  change  should  be  made  in  the  structure  of  the  record^  or 
the  procedore  incidental  to  its  oomptetion.  Up  to  this  stage  of  the 
joameyy  the  lawyer  may  be  said  to  steer  by  chart ;  but,  when  the 
record  is  closed,  he  is  fairly  at  sea.  There  is,  howeyer,  one  excep- 
tion.  If  the  pase  belongs  to  the  class  of  Appropriated  Actions,  the 
order  is  uniformly  to  dose  the  record  and  idlow  issues  to  be  lodged. 
Objections  to  the  relevancy  can  only  be  raised  on  the  adjustment 
of  issues, — a  rule  which  ensures  the  debate  being  carried  at  once  to 
the  Inner  House,  where  the  case  is  either  forthwith  prepared  for 
trial,  or  the  action  is  stopped  by  a  decree  of  absolvitor.  But,  if  the 
action  is  not  one  which  positive  law  or  uniform  custom  has  fixed  as 
apjHTopriate  to  jury  trial,  the  order  most  usually  taken  is  ^<  close  and 
debate,^  Not  till  the  case  has  been  hung  up  three,  or  even  six, 
moBths  in  the  Debate  Bolls,  does  the  Lord  Ordinary  discover  that 
there  is  nothing  to  debate  ^bout,  or  (which  is  still  more  unfortunate 
fcr  the  parties)  that  th^re  is,  o^  any  rate^  a  part  of  i/ie  ease  which 
cannot  be  decided  without  a  trial  of  £act.  het  us  take  aq  illustra- 
tion. On  the  6th  of  June  1860,  a  reclaiming  note  was  put  ont  for 
hearing  by  the  First  Division,  in  an  action  of  damages  directed 
against  a  well-fknown  and  much  respected  member  of  the  legal  pro- 
fession in  Edinburgh.  Counsel  had  not  spoken  three  minutes,  when 
it  was  suggested  from  the  Bench  that  the  interlocutor  could  not  be 
supported,  because,  while  allowing  issues  to  be  lodged  on  one  branch 
of  the  case,  it  reserved  certain  other  conclusions  for  after-considera- 
tion. Counsel  were  agreed  as  to  the  impropriety  of  the  course  which 
had  been  taken,  but  some  doubts  were  raised  as  to  the  terms  of  the 
interiocntor  which  ought  to  be  pronounced.  The  difficulty,  however, 
was  at  once  removed  by  the  discovery  of  a  precedent,  in  the  shape  of 
an  interlocutor  pronounced  in  the  same  case  by  the  same  Division 
exactly  twelve  months  before.  Was  it  the  fault  (^  their  Lordships 
that  two  pjnmiiture  appeals  had  been  taken,  and  two  years  consumed 
in  endeavouring  to  induce  the  Lord  Ordihiu-y  to  apply  his  mind  to 
the  whole  facts  of  the  case  ?  Clearly  not.  Accordingly  an  inter- 
locutor was  pronounced,  recalling  that  of  the  Lord  Ordinary,  and 
directing  that  parties  should  be  heard,  with  a  view  to  the  asoertaia- 
ment  of  the  facts  on  the  whole  case.  This  case  illustrates  vexy 
forcibly  the  complete  anarchy  which  prevails  with  reference  to  the 
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order  and  method  of  procedure  in  caaes  not  specially  appropriated  to 
jury  trial. 

Another  case  of  recent  occurrence  may  be  referred  to  as  an  ex* 
ample  of  the  atter  laxity  of  practice  with  regard  to  the  asoertainmeot  | 
of  facts.  The  question  involved  was  mainly  a  matter  of  law  reUting  | 
to  the  designation  of  a  glebe ;  and  the  Court  were  about  to  givejndg-  i 
ment,  on  the  assumption  that  certain  facts  stated  on  record  were 
admitted  by  both  parties.  This  turned  out  to  be  a  mistake,  and 
the  advising  had  to  be  delayed  until  the  parties  should  ascertain  bj 
inquiry  whether  the  facts  in  question  could  be  admitted.  It  b 
easy  to  say  that  parties  should  come  prepared  either  to  admit  or 
deny  allegations.  But  when  it  is  remembered  that  the  order  to 
<<  close  and  debate^  is  too  generally  pronounced  as  a  matter  of 
course,  without  the  slightest  reference  to  the  facts  of  the  case,  it  is 
not  surprising  that  the  parties,  after  spending  two  years  in  a  paper 
war  over  the  record,  should  be  unwilling  to  acknowledge  that  all 
their  efforts  have  been  thrown  away,  and  to  ask  for  that  which 
should  have  been  the  next  step  after  closing  the  record,  an  order 
for  proof.  It  is  because  proof  is  not  asked  for  at  the  proper  stage, 
that  cases  are  so  often  laid  before  the  Court  without  the  materials 
essential  to  a  satbfactory  decision. 

What  we  desiderate,  therefore,  is,  first  of  all,  the  establishment  of 
an  imperative  rule,  that  the  facts  must  be  ascertained  before  the 
Court  is  required  to  apply  the  law.  It  should  be  the  duty  of  the 
Lord  Ordinary,  when  the  record  is  closed,  to  call  upon  counsel  to 
state  whether  either  of  the  parties  desires  a  proof  of  his  avermeots. 
If  no  proof  is  demanded,  he  should  be  required  to  pronounce  an 
interlocutor  finding  that  the  parties  have  renounced  probation.  If 
otherwise,  then  we  would  propose  that  the  Lord  Ordinary  should 
then  and  there  determine  in  what  manner  probation  is  to  be  taken* 
and  allow  the  parties  to  give  in  issues,  or  questions  of  fiact,  exhaustive 
of  the  grounds  of  action  and  defence,  and  in  such  terms  as  tbej 
may  think  appropriate.  We  think  also  that  the  Lord  Ordinary 
should  have  power  to  adjust  the  terms  of  these  issues  or  questions. 
and  that  his  decision  should  be  final,  unless  leave  were  given  to  re- 
claim for  reasons  to  be  stated  in  the  interlocutor,  or  unless  the 
interlocutor  was  one  reftising  an  issue  altogether  on  the  ground  ot 
irrelevancy.  As  regards  jury  causes,  the  adoption  of  this  system 
would,  in  nine  cases  out  of  ten,  ensure  the  possibility  of  having  the 
trial  brought  on  in  the  same  session  in  which  the  cause  comes  into 
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Conrt  Questions  of  law  would  continue  to  be  raised  on  bills  of 
exceptions  or  motions  for  new  trial  as  heretofore,  and  would  be  dis- 
posed of  not  later  than  the  following  session.  In  the  event  of  the 
judges  of  the  Inner  House  being  of  opinion  that  a  new  trial  is 
necessary f  they  should  have  the  power  of  directing  new  issues  to  be 
tried,  in  the  same  manner  as  that  power  is  at  present  exercised  by 
the  House  of  Lords. 

This  brings  us  to  the  question,  whether  there  is  any  reason  for 
continuing  the  system  of  a  double  hearing  where  the  facts  are 
ascertained  otherwise  than  by  jury  trial  ?  Practically,  there  are 
bat  two  other  modes  of  deciding  the  facts :  viz.,  by  proof  on  com- 
mission, and  by  trial  before  the  Lord  Ordinary.  The  provision  of 
the  Act  of  1850,  by  which  proof  on  commission  is  prohibited  except 
of  consent  or  on  report  to  the  Inner  House,  appears  to  have  been 
mtroduced  for  the  purpose  of  discouraging  this  mode  of  taking 
proof;  but  it  is  remarkable  that,  although  various  new  modes  are 
provided  by  this  Act,  no  attempt  has  been  made  to  simplify  the 
procedure  where  a  proof  on  commission  is  allowed.  Now,  this  Act 
expressly  recognises  the  inexpediency  of  allowing  rehearings  on  the 
evidence;  e.g.y  the  provisions  for  trial  by  arbitrators  exclude  all 
review  except  on  questions  of  law  stated  at  the  trial ;  and,  where 
the  trial  is  before  the  Lord  Ordmary  without  a  jury,  there  is  to  be 
no  appeal  on  the  evidence  other  than  a  rehearing  before  himself— 
a  provision  which,  as  might  have  been  expected,  leads  to  no  practical 
result.  We  would  propose,  therefore,  as  far  as  possible  to  assimi- 
late the  practice  where  proof  is  taken  on  commission  to  that  which 
obtains  in  trials  before  the  Lord  Ordinary.  With  this  object  in 
view,  the  privilege  of  a  rehearing  before  the  Lord  Ordinary,  on  his 
own  notes  of  the  evidence,  should  be  taken  away ;  and,  with  regard 
to  proofs  on  commission,  we  would  proppse  that  the  proof  should  be 
confined  to  specific  questions  of  fact,  adjusted  as  already  explained ; 
that  the  proof  should  be  taken  as  far  as  possible  continuously,  and 
should  either  be  discussed  before  the  Lord  Ordinary  on  the  footing 
that  his  decision  is  to  be  final,  or  (as  we  would  prefer)  it  should, 
without  going  before  the  Lord  Ordinary,  be  at  once  printed  and 
reported  to  the  Inner  House,  thereby  saving  the  expense  and  delay 
occasioned  by  the  present  system  of  double  hearing.  Whatever 
advantage  may  be  derived  by  the  Court  from  the  consideration 
bestowed  by  the  Lord  Ordinary  on  questions  of  law,  they  can 
derive  none  whatever  from  his  investigation  of  evidence  not  taken 
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hefore  himself  •  On  the  contrary,  it  is  admitted  to  be  the  duly  of 
each  of  the  judges  to  read  and  consider  the  proof  for  himaelf ;  and, 
as  parties  will  not  be  content  with  the  Conclusions  of  a  single  mind, 
it  is  much  better  that  thej  should  be  enabled  without  delay  to  lay 
the  evidence  before  a  full  Bench. 

In  the  preceding  suggestions  our  object  has  been  twofold :  (1.) 
To  assimilate  the  procedure  in  all  actions  depending  on  proof  as 
much  as  possible  to  jury  trial,  so  that  there  shall  be  only  one  hear- 
ing on  the  whole  case,  embracing  both  the  law  and  the  facts ;  and 
(2.)  To  stop  or  discourage  reclaiming  notes  at  all  stages  of  the 
cause  anterior  to  the  ascertainment  of  the  facts.  One  great  cause 
of  premature  reclaiming  notes  has  still  to  be  noticed.  The  existing 
rule  as  to  the  finality  of  interlocutors  in  the  Outer  House  is  an 
anomaly,  and  an  anomaly  productive  of  serious  incon^enienoe.  It 
is  not  so  in  the  Sheriff  Courts :  it  is  not  so  in  appeals  to  the  House 
of  Lords.  From  the  petty  sessions  to  the  Court  of  ultimate  juris- 
diction there  is  but  one  exception  to  the  rule,  that  an  appeal  against 
one  interlocutor  carries  with  it  the  privilege  of  bringing  all  prior 
interlocutors  under  review.  That  exception  occurs  in  redaiming 
from  the  Lord  Ordinary's  Court  to  the  Divisions ;  the  rule  being 
absolute,  that  a  Lord  Ordinarjr's  interlocutor  is  final  unUsB  the  case 
be  immediately  removed  to  the  Inner  Houte.  The  effect  of  the  rok, 
as  our  readers  must  be  aware,  is  not  to  secure  finality,  but  simply 
to  compel  the  parties  to  reclaim  against  all  interlocutors  seriatim^  at 
an  infinite  cost  of  time^  labour,  and  judicial  attenti(Mi.  Now  that 
the  decrees  of  Sheriffs  have  been  co-ordinated  with  those  of  the 
Lords  Ordinary  as  respects  the  liability  to  review  in  the  Inner 
House,  the  maintenance  of  the  distinction  as  regards  time,  is  per- 
fectly indefensible.  It  is  injurious  to  the  metropolitan  profession, 
because  it  gives  to  the  suitor  in  the  Sherifi^  Courts  an  advantage  not 
possessed  by  them,  who  take  the  initiative  in  the  Court  of  Session. 
Actions  of  the  greatest  magnitude  may  be  begun  and  prosecuted  to 
a  conclusion  before  the  Sheriff-substitute  without  interruption; 
and  after  a  formal  appeal  has  been  taken  to  the  Sheriff,  the  whole 
case  may  be  brought  up,  and  a  review  obtained  by  the  Inner  Honse, 
and  ultimately  by  the  House  of  Lords,  on  every  interlocutor  of  im- 
portance ;  while  in  the  Court  of  Session  the  unfortunate  litigant  is 
tortured  by  the  necessity  of  reclaiming  against  every  separate  inter- 
locutor, involving  at  each  stage  the  preparation  of  a  new  pleadin<r, 
printing,  enrolment,  appearance  by  counsel   on  the  Single  BilK 
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indefinite  adjoumment,  and  rdtimataly  an  argument  on  the  meritB, 
and  an  adyisingk 

We  believe  there  is  but  one  opinion  amongst  the  profeftsion  as  to 
the  impolicy  and  inconvenience  of  this  system.  Onr  own  opinion 
is  favourable  to  the  introduction  of  a  clause  on  the  model  of  the 
25th  section  of  the  Sheriff  Court  Act,  prohibiting  review  except  in 
the  case  of  interlocutors  sisting  process,  decerning  for  interim  pay- 
ment, or  disposing  of  the  whole  merits  of  the  cause,  and  reserving 
the  right  of  bringing  prior  interlocutors  under  review  along  with  the 
merits.  But,  apart  from  the  expediency  of  depriving  parties  of  their 
right  to  obtain  an  immediate  review,  we  would  still  urge  the  pro- 
priety of  at  least  allowing  the  parties  to  ezerdse  the  option  of  re* 
{raining  from  claiming  a  review  until  the  merits  have  been  decided, — 
a  claim  which,  under  the  present  system,  is  too  firequently  advanced 
without  the  slightest  benefit  to  either  party,  and  very  much  against 
the  inclination  of  both. 
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IV.— Bona  Fides. 

In  the  first  number  of  these  discussions,  we  expressed  our  intention 
of  dealing  with  those  legal  maxims  which  have  a  common  applica^ 
tion  in  the  Boman  law  and  in  the  law  of  Scotland ;  and  we  proposed 
to  confine  our  attention,  in  the  first  place,  to  the  subject  of  obliga* 
tions.  In  pursuance  of  that  object,  we  have  already  commented  on 
the  doctrine  pf  possession  as  a  question  of  fact  entering  largely  into 
the  ordinary  relations  of  life ;  and,  in  the  last  two  papers  of  the 
series,  we  were  occupied  with  the  illustration  of  a  general  principle, 
^hich  operates  in  the  two  systems  with  strikingly  similar  results. 
As  a  further  step  in  the  same  direction,  we  come  now  to  consider 
the  important  branch  of  law  comprehended  under  the  title  of  Bona 
Fides.  Numerous  as  are  the  points  of  contact  which  have  appeared 
in  the  ground  we  have  already  travelled  over,  they  range  themselves 
in  this  department  in  a  still  clearer  and  stronger  aspect.  It  is  the 
paramount  assertion  in  the  Roman  jurisprudence  of  the  principle  of 
justice  that  invests  it  with  an  indestructible  power,  and  renders  its 
provisions  suitable  for  all  classes  and  all  conditions  of  society.  The 
same  consolidation,  in  our  own,  of  equitable  rules  with  the  positive 
elements  of  law,  justifies  the  reputation  which  it  has  long  enjoyed 
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among  modern  systems,  and  recalls  more  strongly  than  any  otkr 
of  its  features,  the  sonrce  from  which  it  has  principally  spmsg. 

The  subject  of  bona  fides  may  be  regarded  from  many  points  of 
view.  It  suggests,  for  example,  a  speculative  inquiry  in  connection 
with  the  circumstance  that  the  region  of  morals  here  encroaches  ; 
somewhat  largely,  and  not  altogether  in  harmony  with  the  strict  ; 
theoxy  of  its  constitution,  upon  the  sphere  of  law.  Or  it  might  be 
considered  in  its  historical  bearings,  firom  its  first  rude  application 
in  the  early  Roman  system,  onwards  through  the  impetus  it  re- 
ceived from  the  equitable  bmeficia  of  the  Prsdtor,  till  its  final  in- 
corporation with  the  statute-books  of  Justinian.  Or,  in  a  stiD 
more  practical  aspect,  it  might  not  be  uninteresting  to  trace  its  own 
separate  conclusions  on  the  basis  of  the  isolation  which  is  sometimes 
held  between  it  and  the  positive  law.  But,  apart  from  the  circum- 
stance that  our  subject  is  bounded  by  precise  limits  which  we  may 
not  safely  overstep,  none  of  these  points  of  view  are  likely  to 
establish  anything  beyond  the  vaguest  speculative  results.  What- 
ever objections  may  be  raised  against  the  treatment  of  bona  fii» 
as  an  element  of  law,  it  is  impossible  to  ignore  the  fact  that  it 
was  thus  regarded  by  the  ancients,  and  that  its  authority  in  modem 
practice  rests  upon  a  foundation  not  less  extensive  than  secure. 
We  are  prepared,  therefore,  in  spite  of  all  theoretic  contradi& 
tions,  to  give  full  effect  to  a  principle  which,  in  addition  to  its  own 
internal  evidence,  bears  with  it  such  strong  traditional  significancd. 
And  leaving,  for  the  present,  all  doubt,  and  speculation,  and 
scrutiny  aside,  we  shall  continue,  as  in  dealing  with  less  uncertain 
subjects,  to  record  common  points  of  agreement  in  the  two  systems 
as  common  positive  results. 

The  general  bearing  of  bona  fides  on  the  system  of  law  is  ex- 
pressed in  the  maxim : — 

"  Bonmfidei  non  convenit  de  apicihus  juris  disputare.^^ 
It  is  not  consifitent  with  good  faith  to  insiBt  on  extreme  subtletieB  of  law. 

Obvious  as  the  construction  of  this  rule  is,  it  is  yet  important 
that  the  precise  limits  of  its  application  should  be  carefully  defined. 
Like  many  moral  propositions  which  affirm  a  remedy  for  an  ac- 
knowledged evil,  the  popular  appreciation  of  it  is  too  apt  to  be 
carried  beyond  the  measure  in  which  it  was  intended  to  apply.  It 
does  not  contemplate,  as  from  a  superficial  view  it  might  be  held, 
to  establish  an  opposition  between  law  and  justice,  exalting  the  one 
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for  its  clear  equitable  action,  while  censuring  the  other  on  the 
gronnd  of  its  possible  defects.  It  does  not  contemplate,  in  other 
words,  to  raise  a  contrast  between  the  popular  view  of  justice  as  an 
expression  of  blunt  common  sense,  and  the  scientific  view  of  law 
as  a  system  of  pure  logical  results.  It  only  says  that  legal  argu- 
ments are  not  to  receive  all  the  extension  which  they  may  be  able 
to  bear ;  that  subtlety,  merely  as  pnch,  is  not  to  receive  effect  when 
tbe  ends  of  justice  are  to  be  promoted,  and  the  presence  of  the  one 
b  inconsistent  with  the  execution  of  the  other.  The  utility  of  law 
as  a  science,  and  the  necessity  of  developing  its  legitimate  conclu- 
sions, are  fully  reserved  in  the  statement  of  the  rule,  and  all  intel- 
lectual refinement  is  not  ignored  becaose  the  sophistry  of  the 
casuist  is  condemned. 

The  Boman  jurist,  after  asserting  the  principle  that  law,  in  aiming 
at  the  common  good,  must  embrace  much  that  does  not  receive 
support  from  technical  rules  of  reasoning,  proceeds  to  illustrate  the 
role  from  the  provisions  of  the  Lex  Aquilia.  Among  other  things, 
that  law  enacted,  that  if  several  persons  united  in  stealing  a  neigh- 
bour's beam,  which  they  were,  individually,  unable  to  carry  off, 
they  were  to  be  held  liable  as  if  every  one  had  committed  the 
offence  wholly  for  himself  (Dig.  ix.  2-51).  In  strict  language,  it 
might  be  held  that  no  one  had  been  guilty  of  the  theft,  since  the 
act  charged  was  to  each,  considered  singly,  physically  impossible. 
But  it  was,  nevertheless,  true  that  the  wrong  done,  though  not  a 
theft  in  the  scholastic  sense  of  the  term,  was  still  a  theft  in  all  its 
tangible  results ;  and  since  its  comprehension  within  the  definition  of 
the  technical  offence  did  no  further  violence  than  to  offend  a  some- 
what subtle  use  of  language,  the  law  resolved,  in  the  interests  of 
JQstlce,  that  it  should  be  regarded  as  practically  the  same.  So  it 
was  in  civil  law.  J£  a  debtor  received  from  his  creditor  a  power  of 
sale — as,  for  example,  of  an  article  of  hypothec  or  pledge — ^an  aliena- 
tion of  the  subject  by  the  debtor's  heir  was  held  valid,  and  sustained. 
In  particular  cases  it  might  well  be  made  a  question,  within  what 
limits  the  creditor  intended  the  exercise  of  the  right ;  but  the  law, 
considering  that  such  inquiries  could  only  tend  to  promote  subtlety 
in  argument,  established  the  general  principle  that  the  sale,  once 
^ected,  could  not  be  impugned. 

There  is  little  need  for  illusliration  of  the  rule  in  reference  to  tbe 
law  of  Scotland.  Nations,  like  individuals,  in  the  first  exercise  of 
intellectual  fireedom,  may  sometimes  err  in  exalting  the  instrument 
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oyer  the  practical  purpoaes  which  it  is  intended  to  subserve.  In 
modem  life)  this  ioj  unhappily,  still  the  experience  of  many  Enropean 
states;  and,  in  some  cases,  national  peculiarities  are  tending  to 
aggravate  the  natural  effect*  But  onr  law  has  been  matured 
through  many  peaceful  ages,  and  is  the  production  of  a  people  too 
long  accustomed  to  the  liberty  of  thought  and  action  to  be  dazzled 
by  the  glitter  of  speculation  into  a  disregard  of  the  rights  of  jostice 
and  the  blessings  of  social  order.  And  it  is  conspicuous  not  onlj 
in  comparison  with  systems  where  these  ends  are  but  imperfectlj 
developed,  but  takes  precedence  over  those  in  which  they  have  long 
been  the  objects  of  fiuniliar  practice.  A  happy  form  of  adrabutn* 
tion  has  contributed  largely  to  this  result.  In  Scotland,  in  favoor- 
able  contrast  with  the  rule  in  England,  the  association  of  law  and 
equity  has  tended,  among  other  practical  benefits,  to  maintain  the 
independence  and  the  authority  of  judges — a  fact,  the  histoiy  of 
which,  in  circumstances  less  propitious  than  our  own,  might  haye 
been  the  record  of  injustice  and  oppresnon,  but  which  has,  actually, 
been  productive  of  the  happiest  results.  Our  law  has  thus  been 
carried  to  its  present  excellence,  not  only  by  the  efforts  of  pmdsat 
legislation,  but  assisted  and  improved  at  every  stage  in  the  vefj 
process  of  administration.  And  so  the  rule  we  are  considerb  ^  is 
true  of  it  in  a  double  sense — true  of  the  laws  which  are  positively 
fixed,  and  of  the  machinery  through  which  they  are  carried  into 
practical  effect. 

In  the  contrast,  however,  between  the  Civil  law  and  the  law  of 
Scotland,  an  important  limit  must  be  observed  in  the  application  <^' 
the  rule.  With  the  exception  of  a  few  imperial  ordinances,  the 
Romans  possessed  but  little  written  law  previo'v^  to  the  legislatiop 
of  Justinian.  They  were  thus  exempted  firoin  the  conflict  which 
must  always,  to  a  greater  or  less  extent,  subsist  between  the  fixed 
and  the  variable  elements  of  law ;  and,  therefore,  the  principle  of 
the  rule  might  be  asserted  not  less  of  the  whole  compass  of  their 
system  than  of  every  period  of  its  history.  But  with  us,  firom  the 
earliest  times,  a  statutory  law  has  been  growing  up  by  the  side  of 
the  customary  law ;  and  neither  the  most  watchful  care  in  prepara- 
tion, nor  the  widest  judicial  licence  in  the  mattar  of  constmctioDi 
have  been  able  to  repress  a  certain  attitude  of  hostility  which  has 
always  reigned  between  the  two.  The  unformal  character  of  the 
one  naturally  tends  to  the  promotion  of  equity.  Statutes,  on  the 
other  hand,  drawing  afler  them,  in  many  cases,  a  strict  inU^reUr 
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ti^n,  and  regardless  by  their  very  constitutiony  of  the  qualifications 
il^c^Qoed  by  circamstances,  do  not  always  operate  towards  the 
assertion  of  right.  Where  they  are  imperative,  and  provision  is  not 
made,  by  special  enactment,  to  meet  the  case  of  exceptions,  their 
enforcement  may  sometimes  be  accompanied  by  a  particnlar  form  of 
that  subtlety  which  is  deprecated  in  the  rule.  The  famous  bond 
case  of  Thomson  v.  M'CrummorCs  TVa.,  1st  Feb.  1856,  verifies  the 
restriction  we  have  imposed  upon  the  action  of  the  rule ;  the  direct 
legislative  interference,^  on  the  other  hand,  which  the  palpable  in- 
jnstice  of  that  case  suggested,  is  a  testimony  to  the  sympathy  which 
subsists  between  its  principle  and  the  genius  of  our  law. 

Having  thus  illustrated  the  general  bearings  of  equity  upon  our 
law,  we  shall  not  stop  to  consider  the  maxim,  ^^  In  omnihw  quidem 
maxime  tamen  in  jure  CBquitas  spectanda  att" — Regard  is  to  be  had 
to  equity  in  all  things,  but  especially  in  law.  We  pass  on  to  the 
rule: — 

^^  Non  capitur  ^i  jus  publicum  sequitur,'* 
He  18  not  oyerreached  who  acts  aoooiding  to  the  public  law. 

In  a  certain  general  sense  of  the  term  Fraud,  this  rule  might  have 
been  included  in  our  previous  discussions  upon  that  subject.  Strictly 
interpreted,  however,  it  falls  more  properly  to  be  considered  under 
the  doctrine  of  bona  fides.  It  makes  reference,  in  an  indirect  form, 
to  a  class  of  transactions  against  which  relief  is  accorded  by  law, 
not  so  much  on  the  principle  that  positive  dishonesty  constitutes 
their  indociog  cause,  as  because  they  fail  in  some  of  the  conditions 
of  equitable  dealing.  Against  the  consequences  of  fraud,  legal 
protection  will  be  extended  to  all,  without  respect  of  age  or  person  ; 
only  minors,  in  some  cases,  women,  and  others  labouring  under 
certain  incapacities,  are  entitled  to  plead  the  want  of  that  sufficient 
understanding  which  the  law  assumes  as  present  in  the  ordinary 
transactions  of  men. 

The  contrast  suggested  in  the  rule  between  the  private  and  the 
public  law  has  special  reference  to  the  case  of  minors,  who  may  be 
relieved  from  the  effects  of  lesion  in  the  one  sphere,  but  occupy  the 
same  position  as  others  in  estimation  of  the  latter.  Public  law 
being  constructed  on  a  general  consideration  of  what  is  fair  and 

^  19  and  20  Vict.,  c  89,  An  Act  "  to  abolish  certain  unnecessary  fcnmis  in 
the  framing  ci  deeds  in  Scotland/* 

VOL.  IV.— Ho.  XLVn.  NOVEMBER  1860.  Z  Z  Z 
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just  for  all,  no  one  is  nnderstood  to  soffer  loss  from  its  opentioD, 
and  no  provision  exists  for  particular  cases  in  which  such  loss  m^ 
be  alleged.  Priyate  law,  on  the  other  hand,  though  not  deficient  m 
rules  and  principles  of  general  application,  is  necessarily  indetermi- 
nate in  action,  and  deals  with  special  circumstances  by  the  y&j 
terms  of  its  constitution.  It  is,  therefore,  subject  to  all  the  modi- 
fications which  public  policy  may  impose  in  yiew  of  the  various  re- 
lations of  life,  and  in  satisfaction  of  the  claims  of  justice.  Among 
such  modifications  may  be  classed  the  privileges  accorded  to  minors 
by  the  Roman  law,  and  continued  in  our  own,  at  once  in  the  same 
•  spirit  of  indulgence,  and  to  the  same  extent.^ 

Both  systems,  however,  agree  in  recognising  the  restriction  whidi 
is  indicated  by  the  rule.  In  the  Roman  law,  when  a  minor  saei 
cautioners  who  had  undertaken  the  responsibility  of  a  debt  in  solidumj 
the  first  step  of  procedure  was  an  allocation  by  the  jus  pubUeum  of 
a  pro  rata  share  on  each.  Then  each  was  liable  only  for  the  amonnt 
decreed  against  him  ;  and  the  assertion  of  the  rule  is  verified  in  the 
circumstance,  that  the  minor  was  not  entitled,  on  the  supervening 
bankruptcy  of  one  cautioner,  to  recommence  proceedings  with  the 
view  of  saddling  on  the  others  the  share  of  the  defaulter  (Dig.  46— 
1 — 51).  As  to  the  law  of  Scotland,  on  the  other  hand,  a  suitable 
illustration  is  found  in  the  doctrine,  held  by  all  our  institutional 
writers,  that  while  a  minor  may  obtain  relief  against  injurious  pro- 
visions in  a  marriage-contract,  he  is  so  far  on  a  footing  of  equality 
with  others,  that  against  the  marriage  itself  he  cannot  be  restored 
(Bell's  Pr.,  sec.  2088).  An  apparent,  and  but  an  apparent  excep- 
tion to  the  rule,  is  the  principle  of  our  law,  that  even  the  authoritj 
of  the  Court  granted  to  curators  for  the  alienation  of  a  minors 
heritage  will  not  exclude  the  latter  from  his  claim  to  restitution  on 
the  ground  of  lesion.  The  permission  given  by  the  Court  is,  un- 
doubtedly, a  deliberate  judicial  act ;  and  it  may  be  argued,  that 
judicial  acts  are  either  equal  in  their  operation,  or  they  are  excep- 
tional only  in  conflict  with  the  theory  of  the  rule.  To  this  it  may 
be  answered,  in  the  first  place,  that,  though  contrary  to  the  usual 
practice,  legal  judgments  are,  in  point  of  fact,  reviewed  by  the 

^  This  use  of  the  terms,  priyate  and  public  law,  although,  perhapB,  ^tnkBO- 
phically  inaccurate,  is  in  strict  accordance  with  general  practice.  Bj  the  fomier 
we  understand  the  system  of  rules  established  by  the  State  for  r^nlatiiig  the 
transactions  into  which  men  may  enter  with  one  anotii^ ;  the  latter  denota 
the  medium  through  which  these  rules  are  carried  into  effect. 
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Courts  i^onoimciiig  tbem,  without  any  sacrifice  of  principle.  Then, 
secondly,  there  is  the  consideration,  that  the  sanction  of  the  Court, 
when  granted  (for  this  exercise  of  the  nobUe  ojiciutn  is  notoriously 
rare  in  practice),  proceeds  avowedly  on  prima  fcusie  grounds  alone ; 
thereby  guarding^  on  the  one  hand,  against  the  responsibility  which 
attaches  to  such  a  grave  transaction,  yet  reserving,  on  the  other, 
at  once  the  minor^s  right  of  action  and  a  power  of  final  judgment. 

Leaving  the  class  of  general  maxims,  which  we  have  hitherto 
illustrated,  to  consider  those  which  suggest  more  special  points  in 
law,  we  find  the  rule,  ^  Bona  fide  paB9e88(>r  fcLcU  fruetus  eansumptoa 
tuoi* — <  One  who  possesses  in  good  faith  is  not  liable  to  account 
for  fruits  that  have  been  consumed.'  It  falls,  however,  within  the 
terms  of  our  plan  to  deal  with  legal  maxims  in  the  strict  sense  of 
the  term  only,  not  with  mere  definitions  and  stereotyped  statements 
of  familiar  principles.  Important,  therefore,  as  this  proposition  is, 
as  opening  up  a  wide  and  varied  prospect,  and  interesting,  above 
all  others,  as  expressing  the  first  historical  development  of  the 
action  of  Ixma  fides  in  the  sphere  of  law,  its  discussion  obviously 
does  not  belong  to  the  limits  of  our  present  subject.  We  pass  on 
to  a  rule  of  great  practical  significance,  and  one  which  literally 
accords  with  the  definition  of  a  "  rule  of  law :" — 

^*  Bona  fides  non  patitur  ut  idem  his  exigatury 
Good  faith  does  not  allow  the  same  claim  to  be  twice  enforced. 

A  certain  prima  facie  view  of  this  rule  would  lead  us,  not  un- 
naturally, to  attach  a  meaning  to  it  which  it  is  not  intended  to  bear. 
Looking  at  bona  fides  in  the  popular  sense,  as  implying  a  direct 
opposition  between  what  exists  as  law  and  what  is  taught  by  equity, 
it  might  be  held  to  signifir  that  the  authority  of  the  one  is  lent  to 
enforce  claims  to  which  the  other  will  not  give  its  sanction.  But, 
while  it  is  certainly  true  that  such  is,  in  many  cases,  the  action  of 
law  and  equity,  it  would  be  very  erroneous  to  assume^  either 
generally,  or  in  the  subject  of  our  present  treatment,  that  these  two 
elements  always  stand  to  each  other  in  a  relation  of  pure  contrast. 
We  shall  have  occasion,  immediately,  to  furnish  many  practical 
proofs  to  the  contrary.  At  present,  we  remark,  on  the  construction 
of  the  rule,  that  it  suggests  no  antithesis  between  bona  fides  and  the 
itrictumjus.  It  holds  good  in  the  Roman  jurisprudence,  not  less 
truly  than  in  our  own ;  and  it  is  notorious  that  this  distinction  had 
passed  away  long  before  the  legislation  of  Justinian,  and  has  never 
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been  revived  at  any  period  in  the  history  of  our  system.  The  com- 
parison is  not  so  much  between  principles  as  between  circumstances, 
— ^between  cases  which  take  the  ordinary  course  of  law^  and  thoee  in 
which  the  presence  of  certain  elements  qualifies  its  normal  open- 
tion.  Bona  fidesj  therefore^  must  be  assumed  as  entering  not  less 
into  the  subject  than  the  predicate  of  the  rule.  Strictly  interpreted, 
the  proposition,  that  good  faith  will  not  allow  the  same  claim  to  be 
twice  enforced,  is  false  in  point  of  law,  or  it  fails  at  any  rate  to  re- 
present the  exact  conditions  under  which  that  efiect  is  produced. 
Bona  fides  not  only  does  not  always  i>revent  the  double  satisfactioo 
of  one  debt ;  but,  in  some  cases,  it  purposely  demands  it.  It  does 
so  when  a  party  claiming  the  benefit  of  the  equitable  exemption  is 
not  able  to  instruct,  by  fiiir  and  honest  dealing,  that  he  has  himself 
respected  the  authority  whose  protection  he  solicits. 

The  Pandects  abound  with  examples  testifying  to  the  wide  appli- 
cation of  the  rule  in  almost  every  branch  of  law.  Among  these  we 
note  the  following : — 

1.  A  master  who  acted  fraudulently  with  reference  to  the  f& 
culium  of  his  slave,  as  by  squandering  or  applying  it  to  improper 
purposes,  having  made  due  reparation  for  the  wrong,  was  not  Uable, 
on  the  same  ground,  to  any  other  party.  And  if  the  slave  was  in- 
debted to  him  in  an  amount  equal  to  what  he  sustained  in  the  war 
of  loss,  judgment  was  not  given  against  the  master  (Dig.  15 — 1— 
26). 

2.  A  debtor,  the  seller  of  an  estate,  for  example,  who  refiised  to 
give  efiect  to  a  missio  in  possessionem  granted  in  favour  of  his 
creditor,  but  at  the  same  time  substantially  made  good  his  obliga- 
tion in  another  form,  was,  on  the  principle  of  bonaJUUsy  exempted 
from  l)eing  sued  a  second  time  on  the  technical  ground  of  the 
missio  (Dig.  42 — 1 — 51). 

3.  A  legatee  was  not  entitled  to  demand  from  the  heir  both  tbe 
value  and  the  ipsum  corpus  of  a  legacy  lefl  to  him  by  the  testator 
(Dig.  48—5—3,  sec>  15). 

4.  If  extrajudicial  payment  of  a  legacy  was  made  to  the  procara- 
tor  of  a  deceased  person,  a  stipulation  was  taken  to  the  efifect  that 
the  heir  would  hold  the  payment  valid.  By  this  means  the  partj 
paying  secured  himself  against  any  further  liability  at  the  instance  of 
the  heir  (Dig.  46—8—21,  sec.  6), 

Turning  to  the  law  of  Scotland,  proof  of  the  rule  meets  ns  at 
every  turn.     And  if  we  take  the  ground  of  obligations  in  its  largest 
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sense^  as  including  the  dare^  facere^  and  prcBStare  of  the  Roman  law, 
the  sources  from  which  illostrations  may  be  derived  are  not  only 
numerous  but  varied.  Bat  we  shall  not  do  more  at  present  than 
trace  the  action  of  the  rule  in  a  single  doctrine  which  has  reached 
the  highest  compass  in  practical  importance,  and  yields  to  none 
other  in  point  of  theoretical  distinctness.  Examples  might,  indeed, 
be  given  of  individual  cases,  where  the  rule  has  been  applied  to  a 
certain  chain  of  circumstances  without  reference  to  any  special 
branch  of  law ;  and  no  better  testimony  to  its  authority  exists  than 
the  books  of  our  decisions.  Lord  Stair  mentions  a  case  of  this  sort 
(Ramsay  v.  Sobertsonj  Jan.  10,  1673),  where  it  was  held  that  an 
execator-creditor  having,  before  sentence,  obtained  payment  irom 
the  debtor's  heir,  was  not  entitled  to  pursue  upon  his  confirmation. 
A  similar  one,  in  which  the  principle  of  the  rule  is  happily 
illostrated,  is  the  later  case  of  Haggart  v.  Millerj  May  29,  1838 ; 
16  S.  1058.  Our  limits,  however,  will  not  allow  of  our  dwelling 
on  mere  questions  of  detail ;  we  pass  on  to  a  short  statement  of 
the  subject  to  which  we  have  referred — the  doctrine  of  bona  fide 
pajment 

Payment  of  a  debt  to  a  person  who  has  an  ostenrible  but  not  a 
preferable  claim  is,  shortly  stated,  the  circumstance  upon  which  this 
doctrine  is  based.  Payment  to  the  true  creditor,  or  to  his  heir  with 
titles  made  tip,  or  to  an  agent  or  factor  acting  in  his  name,  do  not 
in  any  way  involve  the  principle,  and  would,  therefore,  be  impro- 
perly adduced  as  illustrations  of  the  rule.  It  can  never  be  made  a 
question  in  these  cases,  whether  bona  fides  has  been  present  or  not, 
since  the  relation  is  constituted  between  two  persons  only,  and  the 
act  of  payment  necessarily  renders  the  transaction  complete.  It 
follows  that  no  second  claim  can  arise  in  the  sense  in  which  such 
claims  are  here  spoken  of;  for  prima  fade  grounds,  at  least,  are 
necessary  to  their  being  entertained,  and  these  are  manifestly 
wanting.  To  bring  bona  fides  into  play,  three  parties  must  be 
engaged, — one  bound  to  performance,  a  second  entitled  to  receive,  a 
third  retaining  the  semblance  of  claims  once  actually  possessed. 
I^be  colourable  title  is,  for  the  time  being,  and  in  relation  to  the 
debtor,  substantially  changed  into  a  real  one,  and  the  action  of 
i^na  fides  consists  in  securing  for  this  result  the  validity  and  per- 
n^anence  of  law.  In  what  proportion  it  is  referable  to  justifiable 
ignorance  on  the  side  of  the  debtor,  or  to  culpable  negligence  on 
^he  part  of  the  creditor,  are  questions  of  detail  into  which  we  do  not 
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profess  to  enter.    Among  cases  in  the  law  of  Scotland  where  tha 
efkct  is  produced,  we  note  the  following : — 

(1.)  A  debtor  is  secnre  in  paying  to  the  creditor  with  whomlii 
contracted,  in  disregard  of  any  and  every  sort  of  diligence  of  whi 
he  has  received  no  intimation.    Private  knowledge,  as  a  general 
is  not  an  element  which  per  se  indnces  liability.    It  is,  nndoi 
altogether  inconsistent  with  the  idea  of  bona  fide  payment;  but 
is  diflScult  of  proof,  and  the  law,  while  not  ignoring  it,  properly 
qnires  that,  when  collusion  is  alleged,  it  shall  be  manifested  by  ^ 
Overt  act.  j 

(2.)  The  policy  of  the  common  law  is  sanctioned  by  the  statotd 
provision,  that  a  debtor  is  safe  who  pays  in  ignorance  of  the  i 
solvency  of  his  creditor. 

(3.)  Tenants  may  pay  to  their  landlords  in  all  cases  wbere 
preferable  right  has  not  been  constituted  by  possession,  or  by  m 
positive  act  held  in  law  as  an  equivalent.  Whatever  be  the  cam 
whether  it  is  a  remnant  of  the  strict  family  ties  of  the  feudal  systa 
always  jealous  of  the  presence  of  strangers,  or,  as  is  perhaps  ml 
probable,  it  arises  naturally  from  the  comparative  rarity  of  si 
transactions,  it  is  certain  that  greater  scope  is  allowed  in  this  n 
tion  for  the  action  of  bonafidesy  than  in  the  previous  cases  to  wU 
we  have  referred.  Even  intimation  of  a  heritable  bond  gnmted 
the  landlord  will  not,  of  itself,  be  sufficient  to  render  a  tem 
paying  in  contempt  of  it,  liable  in  a  second  claim  (Bell's  Prins^l 
561.  See  another  form  of  this  licence  illustrated  in  the  d 
Sommerville  v.  Smithy  JSov.  21, 1823,  2  S.  509). 

(4.)  Another  instance  of  statutory  corroboration  of  the  cod 
law  occurs  in  the  rule  that  bona  fide  payment  to  a  creditor 
debtor  abroad,  whose  funds  have  been  arrested,  but  who  has 
no  personal  notice,  is  valid  to  defend  against  a  second  cha^ 
principle  which  has  undergone  a  further  extension  in  being  ap( 
to  debtors  paying  at  a  distance,  in  ignorance  of  diligence  osd 
home,  and  is  firmly  fixed  in  practice  (Leslie  v.  Lady  AsJdnA 
Nov.  29,  1827,  6  S.  165).  The  existing  rule,  which  is  intendi 
meet  the  case  of  edictal  service,  is  contained  in  the  Bankrupt^ 
Judicial  Procedure  Act  (19  and  20  Vict.,  c.  91).  It  is  well  ki 
of  consideration,  whether  an  extension  of  the  rule  to  all  cai 
edictal  citation  combined  with  the  requirement  of  ex  parU 
might  not  form  an  advantageous  substitute  for  our  present  ani 
procedure  relative  to  decrees  in  absence.  W. 
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Considering  the  leisurely  pace  at  which  legislation  now  proceeds, 
it  is  perhaps  matter  for  congratulation  rather  than  otherwise,  that  it 
has  only  taken  two  years  to  extend  the  provisions  of  the  great  con* 
veyancing  statate  of  1858  to  lands  held  by  burgage  tenure*  The 
Act  (23  and  24  Vict,  c  143)  by  which  this  has  been  effected  is  not 
limited  to  that  purpose  only,  but  also  introduces  several  amend* 
ments  of  the  former  Act  (21  and  22  Vict,'  c.  76).  We  propose  to 
consider  very  shortly  the  various  sections  of  the  new  Act,  both 
those  relating  to  lands  held  by  burgage  tenure  and  those  affecting 
lands  held  feu.  In  regard  to  the  former,  we  shall  not  repeat  the 
oommentary  we  made  on  the  corresponding  sections  of  the  Act  of 
1858,  but  refer  our  readers  for  it  to  Vol.  11.,  pp.  487,  526,  and 
568  of  this  Journal. 

Section  L  gives  the  short  title  of  the  Act. 

Section  IL  is  the  Interpretation  Clause.  In  commenting  on  the 
former  Act  (Vol.  11.,  p.  489),  we  took  occasion  to  remark  on  the 
inconvenience,  and  even  risk  of  error  arising  from  the  postpone- 
ment of  the  ^^  interpretation  of  terms  "  to  the  end  of  that  statute. 
We  are  glad  to  observe  that  this  has  been  obviated  in  the  new  Act. 
The  section  itself  does  not  differ  in  any  material  respect  from  that  in 
the  21  and  22  Vict.,  with  these  exceptions,  that  it  omits  the  defini- 
tion of  ^^  instrument"  and  ^^ notarial  instrument"  contained  in  the 
former  Act,  while  it  provides  that  ^^  the  words,  ^  by  burgage  tenure,' 
and  the  words,  ^  held  burgage,'  shall  extend  to  and  include  any 
mode  of  tenure  known  and  effectual  in  law  similar  to  burgage 
tenure."  The  omission  does  not  call  for  any  remark ;  but  we  are 
somewhat  at  a  loss  to  understand  what  is  meant  by  the  new  provi- 
»on.  It  cannot  well  be  meant  to  meet  the  case  of  the  Booking 
Tenure  of  Paisley,  for  that  is  specially  provided  for  by  section  23. 
What  other  tenures  there  are  similar  to  the  burgage  tenure,  we  do 
not  know ;  and  if  the  iramer  of  the  Act  knew  of  such,  it  would 
have  been  far  better  to  have  specified  them  than  to  have  opened  the 
door  for  argument  and  litigation  as  to  the  meaning  of  the  clause. 

Section  IIL  This  section  renders  it  unnecessary  to  ezpede  and 
record  instruments  of  sasine,  or  of  resignation  and  sasine,  on  any 
conveyance  of  lands  held  burgage,  and  provides  that  infeftment 
Qiay  be  taken  by  recording  the  conveyance  itself  along  with  a  war- 
rant for  its  registration  signed  by  the  grantee  or  his  agent.    There 
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is  no  express  limitation  as  to  the  period  within  which  a  conveyance 
may  be  registered,  bat  it  is  implied  that  it  most  be  presented  for 
registration  wiUiin  the  lifetime  of  the  grantee,  because  the  warnmt 
must  be  signed  by  him  or  his  agent  (see  sec.  13).  Under  sections 
9  and  10,  however,  if  the  conveyance  has  been  ajssigned  before  being 
recorded,  it  may  be  recorded  any  time  during  the  life  of  the  assignee; 
and  the  same  will  hold  in  the  case  of  an  adjadger,  heir  or  other  per* 
son  who  has  connected  himself  with  the  reccnrded  conveyance  in  tk 
manner  pointed  out  by  the  Act.  As  conveyances  will  be  preferable 
according  to  the  dates  at  which  they  are  recorded,  it  will  be  the  dnft, 
of  practitioners  to  see  that  they  are  registered  as  soon  as  possible  after 
execution.  It  should  fnrther  be  observed,  that  those  only  in  whov 
fiivour  the  warrant  for  registration  is  granted  can  take  benefit  bjitj 
as  to  all  others  interested,  the  right  conveyed  will  remain  personal 
and  incomplete. 

Sections  IV.  and  V.  These  sections  provide  that  it  shall  not  bi 
neoessaiy  to  record  a  conveyance  of  burgage  subjects  at  full  len^ 
but  that  any  grantee  under  it  may  complete  his  title  upon  it  b| 
expeding  a  notarial  instrument  in  his  favour,  containing  thoi 
portions  of  the  conveyance  which  relate  to  his  interest  only.  Iti 
also  provided  that  the  grantor  of  the  conveyance  may  insert  a  claui 
of  direction,  specifying  the  portions  of  it  which  he  desires  to  hm 
recorded.  These  sections  are  nearly  identical  in  language  to  tk 
corresponding  ones  in  the  Act  of  1858.  It  must,  however^  \ 
observed,  that  the  ^  clause  of  direction  "  must  be  referred  to  in  tk 
warrant  of  registration  which  is  indorsed  on  the  conveyance.  Wi4 
out  this  trifling  provision  being  complied  with,  it  would  seem  tk 
no  valid  effect  can  be  given  to  a  clause  of  directions  in  a  deed. 

Section  VL  By  this  section  it  is  enacted  that  it  shall  no  longi 
be  necessary  to  insert  in  conveyances  of  burgage  subjects  a  clad 
of  obligation  to  infeft,  or  a  procuratory  of  registration.  It  mayt 
a  question  whether  these  would  be  held  as  implied  from  the  ms 
fact  of  granting  the  conveyance ;  and,  if  not,  it  may  be  incompetd 
to  complete  a  title  to  lands  held  burgage  after  the  old  method  oc 
conveyance  in  the  new  form.  The  question  is  not,  however,  of  ni« 
practical  importance,  or  of  likely  occurrence.  It  is  hardly  nece^ 
to  observe  that,  in  a  conveyance  of  burgage  subjects,  the  holding 
always  ame  de  superiore  meOf  subinfeudation  being  forbidden. 

Section  VtL  Prior  to  the  present  Act,  heirs  to  burgage  subjefl 
were  cognosced  and  entered  by  the  bailies,  an  instrument  of  cogi 
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tioa  and  sasine  being  expede  by  the  town-clerk,  who  bad  the 
exclusive  privilege  of  acting  as  notary  public  within  burgh. 
Neither  the  Service  of  Heirs  Act  (10  and  11  Vict,,  c.  47),  nor 
the  Infeftment  Act  (8  and  9  Vict.,  c.  35),  materially  interfered 
with  service  and  entry  mare  burgi.  The  present  Act  provides  two 
modes  for  the  heir  in  burgh  making  up  his  tide.  He  may  either 
obtain  a  writ  of  clare  constat  from  the  magistrates,  or  he  may  obtain 
decree  of  special  service  by  the  Sheriff  of  Chancery,  or  by  the 
Sheriff  of  the  county  within  which  the  burgh  is  situated.  It  would 
appear  that  it  was  formerly  competent  for  the  magistrates  to  enter 
the  heirs  of  burgesses  by  precept  of  clare  constat  (Lockhart  v.  Ken- 
nedy, July  1662  ;  1  Brown  Sup.  482)  ;  but,  as  Professor  Menzies 
(Lectures,  p.  797)  remarks,  this  mode  of  entry  was  not  observed  in 
practice.  It  would  also  appear  that,  to  a  limited  extent,  it  was 
formerly  competent,  and  even  the  practice,  for  magistrates  to  enter 
heirs  by  decree  of  special  service.  Now,  however,  it  is  provided 
that  the  special  service  may  proceed  before  the  Sheriff  of  Chancery 
or  the  Sheriff  of  the  county ;  and  in  all  probability  this  will  become 
the  ordinary  mode  of  completing  a  title  as  heir  to  burgage  subjects. 
The  writ  of  clare  constaty  or  the  decree  of  special  service,  being 
recorded  in  the  appropriate  register  along  with  the  warrant  for  its 
titration,  signed  by  the  heir  or  his  agent,  is  to  have  the  same 
effect  as  if  the  heir  had  been  cognosced  and  entered  by  the  bailies, 
and  an  instrument  of  cognition  and  sasine  in  his  favour  had  been 
duly  ezpede  and  recorded.  Such  writs  and  decrees,  of  course,  can 
only  be  applied  for  by  the  heir  of  the  person  last  vest  and  seised  in 
the  subjects.  Where  the  ancestor  was  not  infeft,  or  the  convey- 
ance in  his  favour  was  unrecorded,  the  heir  must  make  up  his  title 
by  general  service,  so  as  to  take  up  the  unexecuted  procuratory 
or  unrecorded  conveyance.  But  in  this  case  it  will  be  necessary  to 
expede  a  notarial  instrument  under  section  10. 

SecHon  VTIL  This  section  is  designed  to  enable  a  general  dis- 
ponee  to  burgage  subjects  to  make  up  his  title  without  the  necessity 
of  resorting  to  the  tedious  and  expensive  process  of  an  action  of 
adjudication  in  implement.  It  is  identical,  mutatis  mutandis^  with 
section  12  of  the  Act  of  1858 ;  and  the  only  observation  we  think 
it  necessary  to  make  in  regard  to  it  is,  that^  as  the  ambiguity  of  that 
section  has  not  been  remedied,  practitioners  would  do  well  to  take 
the  annexed  schedule  (E)  for  their  guide,  rather  than  the  section 
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itself,  if  they  would  avoid  the  fatal  blander  of  omittiiig  to  connect 
the  title  of  the  general  disponee  with  the  leal  right  held  by  tk 
granter  of  the  general  conveyance. 

Sections  IX.  and  X.  extend  to  bargage  sabjects  the  provisions  of 
sections  13  and  14  of  the  Act  of  1858,  as  to  the  tiauismiaaioD  ui 
unrecorded  conveyances* 

Sections  XL  and  XIL  These  sections  provide  lor  whit  ve 
should  not  imagine  to  be  a  very  frequent  case, — the  entaO  of  kndi 
held  burgage.  The  one  section  provides  that  the  tailzied  destini- 
tion  may  be  referred  to  instead  of  being  repeated  in  the  tides  bj 
progress ;  and  the  other  enacts  that  an  express  clause  of  r^tn- 
tion  in  an  entail  shall  have  the  eflPect  of  the  ordinary  clauses 
prohibitory,  irritant,  and  resolutive;  which,  therefore,  need  not 
be  inserted. 

Section  XIIL  Though  not  very  clearly  worded,  the  intentioD  d 
this  section  seems  to  be,  that  all  conveyances  (with  warrants  of 
registration  written  thereon),  instruments  of  cogniti(Mi,  etc^  may  le 
registered  at  any  time  during  the  lifetime  of  the  perscm  who,  by 
bimself  or  his  agent,  signs  the  warrant.  It  matters  not  that  the 
grantee  is  dead,  provided  Uie  person  in  right  <£  the  deed  and  sign- 
ing the  warrant  for  its  registration  is  alive.  The  date  of  entry  in 
the  minute-book  is  to  be  held  the  date  of  re^tration,  and  extracts 
of  alt  deeds  registered  under  the  authority  of  this  Act  shall  be  is 
good  as  the  deeds  themselves,  except  in  actions  of  xeductiaD- 
improbation* 

Section  XI V.  This  section  provides  that  the  forms  of  oonveyanc- 
ing  in  use  prior  to  the  passing  of  the  Act  may  still  be  used. 

Section  XV,  This  section  gives  trustees  on  sequestrated  estates, 
and  liquidators,  official  or  voluntary,  the  same  Polities  Sx  makimr 
up  their  titles  to  burgage  property  which  the  22d  section  of  the  Act 
of  1858  gave  them  as  to  subjects  held  fou. 

Section  XVL  The  old  cumbrous  forms  of  diligence  against 
apparent  heirs  to  burgage  property  are  dispensed  with  by  this  sec- 
tion, and  the  improved  fcMins  introdoced  by  the  Act  of  1858  (sec. 
27)  are  extended  to  all  heritable  property.  This  is  the  carrying  oot 
of  a  real  reform,  affecting  no  one  injuriously,  except  a  few  members 
of  the  junior  bar,  whose  **  decrees  in  absence"  have  bee%  and  will 
continue  to  be,  largely  diminished  by  it. 

Sections  X  VII.  and  X  VIII.  The  f(xmet  of  these  sections  extends 
to  lands  held  burgage  the  provisions  of  the  Act  of  1858  (sec  291 
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iutothe  insertion^  of  burdens,  conditioos,  etc.,  ia  instrameiDts  of 
cognition  or  other^notarial  instruments ;  while  the  latter  does  the 
same  as  to  the  f  provisions  'of  section  31  in  regard  to  the  lecoiding 
of  new  Unndered  oonveyaaceafor  notarial  instroments  registered 
under  this  Act. 

Section  XIX.  While  this  section  extends  the  pnmsions  of  the 
Erasure  Act  (6  and  7  WilL  IV.,  c.  33)  to  instruments  of  cognition 
and  notarial  ioatmments  ezpede  aader  the  present  Act,  and  to 
notarial  instruments  expede  or  to  be  expede  under  the  Heritable 
Securities  Act  of  1845  (8  and  9  Vict,  c.  31),  it  is  worthy  of  remark 
that  it  does  not  extend  them  to  instruments  expede  under  the 
Bmrgage  Titles  Act  (10  and  11  Vict,  c.  49). 

Section  XX.  This  section  repeats  ven^xjutim  the  provisions  of  the 
34th  section  of  the  Aetof  1858  as  to  tested  deeds  partly  written  and 
partly  printed  or  engrossed. 

Sections  XXI.  and  XXII.  It  is  dear  that  the  present  Act  wUl 
have  a  very  material  efifect  on  the  emoluments  of  town-<Jerk8 ;  for 
^h  the  instruments  of  sasine  will  go  the  monopoly  whic^  Uiese 
officials  had  in  expeding  them.    Those  appointed  subsequent  to 
lith  Mardi  1860,  it  is  declared,  shall  have  no  exclusive  right  or 
privilege  of  preparing  any  writ  applicable  to  land,  or  any  claim 
fcr  compensation  in  consequence  of  the  loss  of  the  emoiuznents 
hitherto  derived   by   thdr   predecessors   from    that  source.     Of 
ooorse  they  will  still  be  entitled  to  the  fees  of  recording  writs 
in  the  buifrh  registers  of  sasine,  which  are  not  a&cted  by  the 
Act.    Those  holding  office  before  8tfa  March  1860,  are  declared 
^titled  to  daim  die  fees  for  preparing  and  recording  the  con- 
^yances,  or  oilier  writs,  which,  when  recorded,  will  operate  the 
effect  of  a  recorded  instrument  of  sasine,  or  of  sasine  and  resig- 
nation, pro>'ided  that  in  estimating  these  fees  the  instruments  of 
^ine,  or  of  sasine  and  resignation,  shall  not  be  computed  as  of 
gi^ater  length  than  the  writings  actually  recorded.    These  i^xo^ 
^i^ons  relate  to  the  case  where  a  burgh  register  of  saanes  has  been 
l^ept ;  where  such  has  not  been  kept,  the  existing  town-clerks  are  to 
get  one-half  of  the  fees  they  would  have  been  entitled  to  draw  for 
the  preparation  of  the  writs  or  instruments  which  have  been  rendered 
nnnecessary  by  this  Act.    In  order  to  prevent  them  from  being 
cheated  out  of  their  dues,  it  is  enacted  that  no  conveyance  or  other 
writ  coming  in  place  of  any  writ  or  instrument,  which  the  town- 
clerks  would  formerly  hav^been  exclusively,  entitled  to  prepare, 
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shall  be  validly  recorded,  unless  the  warrant  of  registration  (if  any) 
or  the  conveyance  itself  shall  be  subscribed  or  endorsed  by  the  town- 
clerk.  If  the  conveyance  is  prepared  by  them,  they  are  not  entitled, 
in  respect  of  signing  it,  to  claim  any  other  fees  than  those  for  its 
preparation.  The  town-clerks  of  burghs,  where  no  burgh  register 
of  sasines  is  kept,  who  may  be  appointed  after  8th  March  ISCQ, 
will  have  no  exclusive  right  of  preparing  any  conveyance,  or  other 
writ  whatsoever,  nor  any  claim  for  compensation  for  the  loss  of  the 
emoluments  thence  derived  by  their  predecessors.  This  latter  pr» 
vision  affects  all  town-clerks  appointed  subsequent  to  the  specifiei 
date,  and  it  is  to  be  observed  that  the  present  Act  does  what  i 
has  been  matter  of  complaint  against  former  Acts  that  they  neglects 
to  do,  viz.,— it  declares  that  there  shall  be  no  claim  for  compensi 
tion  in  respect  of  ^^  alterations  affecting  the  rights,  duties,  or  emoh 
ments  of  town-clerks  which  may  be  made  by  this  Act,  or  any  i 
which  may  hereafter  be  passed!^  All  new  town-clerks,  therefoa 
must  take  office  subject  to  this  proviso.^  We  do  not  consider  it  n 
cessary  to  discuss  here  what  was  keenly  canvassed  during  the  progre 
of  the  present  measure — the  policy  of  diminishing  the  emolmnei 
of  those  important  municipal  officers,  the  town-clerks  of  Scotlani 

Section  XXIIL  This  section  extends  all  the  provisions  of  tl 
Act  applicable  to  ordinary  burgage  subjects  to  lands  in  the  \m 
of  Paisley  held  by  the  peculiar,  tenure  of  Booking. 

Section  XXIV.  This  section  gives  the  Court  of  Session  power 
regulate  by  Act  of  Sederunt  the  fees  payable  to  town-clerks  i 
keepers  of  registers  of  sasines  i^ppointed  after  8th  March  1860, 
all  instruments  and  proceedings  under  the  present  Act,  and  1 
recording  of  all  deeds  and  instruments  executed  under  its  p 
visions.    The  Court  may  either  make  a  general  table  of  fees,  apf 
cable  to  all  the  burghs  in  Scotland,  or  special  tables  for  one 
more  burghs.     It  is  to  be  hoped  that  such  table  or  tables  will 
framed  without  delay,  if  they  have  not  been  settled  already,  fori 
Act  gives  the  Court  power  to  pass  Acts  of  Sederunt  on  this  subj 
either  during  session  or  vacation. 

'  It  may  be  a  questioii  whether  existiiig  town-derks  will  not  be  entitled  u>i 
exclusive  right  of  preparing  instnimentB  of  cognition  and  sasine  and  not^ 
instruments  in  favour  of  persons  acquiring  right  to  unrecorded  conveyances,  i 
drawing  fees  therefor — ^the  provision  abolishing  the  town-clerks'  monopoly  i 
extending  to  those  now  in  office,  and  the  compensation  provision  being  limi^ 
to  the  case  of  recorded  conveyances  operating  the  effect  of  instruments  of  sasi 
or  of  resignation  and  easine. 
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STATUTE  LAW  CONSOLIDATION. 
To  the  Editor  of  the  Journal  of  Jurisprudence, 

Forfar,  15M  October  1860. 
Sir, — ^Haying  noticed  in  Beveral  numbers  of  your  Journal  a  recommendation 
to  the  Lord  Advocate  to  consolidate  the  Statutes,  I  beg  to  mention  a  class  of 
Statutes,  the  consolidation  of  which  would  confer  an  inestimable  boon  on 
country  practitioners ;  namely, — 

1.  The  nine  Conveyancing  Acts,  passed  since  1845. 

2.  The  Stamp  Acta. 

3.  The  Fishery  Acts. 

4.  The  Publicans'  Acts. 

5.  The  Game  Acta. 

6.  The  Acts  of  Parliament,  and  of  Sederunt,  relating  to  Sheriff  Courts. 

If  drafts  of  the  consolidated  Statutes  were  communicated  to  the  profession, 
I  feel  confident  that  it  would  be  in  his  Lord^p's  power  to  present  them  to 
Parliament  in  so  perfect  a  shape,  as  would  save  discussion  and  trouble  in  passing 
them. — I  am,  Sir,  your  obedient  Servant, 

A  Country  Practitioner. 


y^gal  |ttt£lltpnc£. 


Forfar  Sheriffship. — ^TVe  have  much  pleasure  in  intimating  that  the 
vacancy  caused  by  the  removal  of  Sheriff  Ogilvy  to  Dundee  has  been  filled  by 
the  appointment  of  Mr  J.  Guthrie  Smith,  Advocate.  Mr  Smith's  professional 
attainments  and  ability  are  well  known  to  our  readers ;  and  we  may  add,  tliat 
he  pofisesBes  in  no  ordinary  degree  those  minor  requisites  of  industry  and  capacity 
for  patient  application  to  business,  without  which  the  most  brilliant  talents  form 
but  a  poor  qualification  for  the  duties  of  the  judicial  bench. 

Crimjnal  Statistics  of  Scotland. — ^The  tables  of  criminal  offenders  for  the 
year  1859,  reported  by  Her  Majesty^s  Advocate  for  Scotland,  have  just  been 
pabliahed.  lliey  show  that  the  totu  number  of  persons  committed  for  trial,  or 
bailed,  in  Scotland  for  the  year  was  3472,  of  whom  2402  were  males,  and  1070 
were  females.  Of  these  3472  offenders,  723  could  neither  read  nor  write,  and 
2009  could  only  read  and  write  imperfectly.  As  to  the  nature  of  the  offences, 
they  are  thus  classified  in  the  tables : — Offences  against  the  person,  956 ;  offences 
agaiost  property,  committed  with  violence,  313 ;  offences  against  property,  com- 
mitted without  violence,  1783 ;  malicious  offences  against  property,  47 :  forgery 
and  offences  against  the  currency,  80 ;  other  offences  not  mcluded  in  tne  above 
classes,  293.  Of  the  3472  persons  conmiitted  for  trial,  or  bailed,  2503  were 
convicted,  26  were  outlawea,  3  were  found  insane  on  arraignment,  262  were 
acquitted  on  trial,  45  with  a  verdict  of  "  not  proven,"  and  217  with  a  verdict 
of  '^not  guilty ;"  451  were  discharged  without  trial  by  the  Lord  Advocate  and 
his  deputies,  and  167  were  discharged  without  trial  **  from  other  causes,"  the 
total  acquitted  or  discharged  being  883.  There  was  no  sentence  of  death,  and 
only  one  of  penal  servitude  for  Jife.  The  great  majoritjr  of  the  sentences  were 
imprisonment  for  comparatively  short  periods,  there  bemg  no  lees  than  661  of 
imprisonment  for  one  month  and  und^,  570  for  three  months  and  above  one 
month,  and  423  for  between  three  and  four  months.  The  county  which  ^ows 
the  greatest  number  of  offenders  was  Lanark,  669 ;  Edinburgh  comes  next, 
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supplying  466  offenders ;  Renfrew,  281 ;  Forfar,  237 ;  InvemeBB,  194 ;  AigyW, 
162 ;  Stirling,  133 ;  Wigtou,  112 ;  Roxburgh  and  Fife,  107  each ;  Berwick,  9S: 
Aberdeen,  99 ;  and  Ayr,  92.  DumMes,  Perth,  and  Elgin  follow — ^the  fint  with 
82,  the  second  with  81,  and  the  third  with  80  offenders.  The  remaining  counties 
have  comparatively  small  numbers.  Hie  number  of  offendeiv  in  1858  was  Sl>^2. 
so  that  1859  shows  a  decrease  of  310  offenders.  The  total  number  for  the  fiw 
years  ending  with  1859  was  18,437,  while  the  total  for  the  immediately  pre- 
ceding five  years,  ending  with  1854,  was  20,246. 

Dundee  Shesiffship.— At  the  commencement  of  the  October  nUiDgn  in  this 
Court,  Sheriff  Logan  formally  intimated  to  the  Dundee  bar  that  Mr  Henderscdi. 
the  Sheriff -substitute,  was  to  retire — ^his  resignation  being  only  delayed  by  the 
absence  of  the  Lord  President's  signature  to  a  certificate,  and  that  Mr  Sherif 
Ogilvy,  from  Forfar,  would  succeed  him. 

Obituart. — Among  the  events  of  the  last  month,  we  regret  to  mention  that 
the  nrofession  has  had  to  lament  the  loss  of  the  able  and  assiduoos  Judge  who. 
until  lately,  officiated  in  the  Sheriff  Court  at  Paisley.  About  a  year  ago. 
Sheriff  Glasgow  was  obliged,  in  consequence  of  infirm  health,  to  resign  tlie 
position  which  he  then  oocupied.  His  death  is  intimated  as  haTing  occurred 
on  the  20th  September  last. 

Metropolitan  and  Provincial  Law  Association. — ^The  eighth  meeting  of 
this  society  was  held  in  Newcastle  on  Tuesday,  the  9th  instant.    Mr  Shaen  read 
a  paper  on  the  subject  of  bar  etiquette.   It  connsted,  he  said,  of  three  bianclieN 
one  of  which  regulated  the  rights  and  powers  of  the  bar  inter  te.    The  second 
related  to  the  restrictions  of  personal  and  social  intercourse  with  those  who. 
although  not  below  the  bar,  were  treated  with  the  lowest  possible  honour  aod 
esteem.    The  third  branch  was  the  declaration  to  plainti£&  at  the  assizes  that 
they  should  retain  two  counsel,  and  forbidding  the  return  of  fees  by  a  counsel 
who  had  neglected  to  perform  the  work  for  wluch  he  had  been  paid.     The  idea 
of  etiquette  maintained  by  the  bar  was  exactly  the  same  as  that  of  the  etiquette 
enforced  by  bricklayers.    Both  liked  to  raise  the  amount  of  their  respectiTe 
wages  as  high  as  possible,  and  departed  from  the  great  law  of  supply  and 
demand,  which  ought  to  be  the  proper  regulator  of  prices  in  all  the  reUtioju 
of  man.     He  thought  such  facto  were  sufficient  to  justify  them  in  offering  to 
Ihe  bar  the  advice  lately  urged  by  the  master  builders  on  the  trade  societies, 
that  they  should  submit  an  entire  code  of  their  rules  to  some  impartial  autho- 
rity— say  a  retired  Judge — and  make  him  frame  such  rules  as  would  brio^ 
them  into  harmony  with  the  general  law  of  the  land.     If,  when  that  was  done, 
they  would  publish  the  code,  he  thought  probably  attorneys  and  the  bar  might 
work  harmoniously  together ;  and  the  morals  and  manners  phased  in  the  faud» 
of  students  for  the  bar  would  be  somewhat  less  absurd,  and  a  good  deal  te 
objectionable,  than  the  shifting,  ever-erring  roles — nuiny  of  which  were  far 
behind  the  age  in  which  they  hved,  and  were  known  under  the  title  of  ^*  The 
etiquette  of  the  bar.'*    A  discussibn  then  took  place,  in  which  the  privifegtf  of 
the  bar  seem  to  have  been  very  unceremoniously  handled.    Mr  Glynn  con- 
sidered that  professional  etiquette  was  doomed  to  the  fate  of  the  *'*'  old  clothes 
shop."    Mr  fiose  was  not  aware  of  any  rule  that  required  the  employment 
of  two  counsel.    If  they  wanted  to  curtail  the  expenses,  they  invariably  gave 
a  brief  to  a  junior  counsel,  and  one  brief  only.     He  did  not  agree  that  tvo 
branches  of  the  profession  should  be  broken  down.    He  oonfessed  himself  that 
he  looked  at  the  bar  of  England  almost  with  reverence.    It  was  true  of  ^ 
common-law  bar — and  it  was  sincerely  to  be  deplored — that  there  was  a  great 
want  of  first-rate  talent  there ;  but  that  was  not  pertinent  to  Hie  question. 
Of  the  bar  itself  he  had  the  strongest  possible  opimon.    He  thought  that  the 
profession  of  an  attorney  ought  to  be  separate ;  and  as  regarded  supply  and 
demand,  he  reminded  them  that  there  were  many  exceptions  to  what  iraa  no 
doubt  a  general  rule.     Mr  Shaen  having  briefly  replied,  the  discussion  ter- 
minated. 
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Trcot — Duty  of  TVuutee  for  Sale. — ^Real  estate  was  conveyed  ta  H.  tipon 
trast,  as  soon  as  oonTeniently  might  be  after  the  death  of  A.,  to  sell  for  the  oeBt 
price,  by  pobEc  auctkni  or  pdyate  contract,  and  to  diride  the  proceeds  among 
catun  persons.  On  the  death  of  A.,  H.  and  the  cestuis  que  trusts  agreed,  that 
owing  to  a  flaw  in  the  title  which  could  be  eared  by  time,  it  was  inexpedtent 
to  sell  then,  and  thereupon  W,  H.  (one  oi  the  cestuis  que  tmsis)  was  let  intopoe- 
aeBsion  of  the  rents  and  profits  on  behalf  at  all  parties  interested  in  the  side 
monies.  &ibeequently  H.,  without  inriting  competition,  entered  into  a  ne- 
gotiation for  a  sale  of  the  estate  to  P.  for  L.6000.  W.  and  M.  offered  a 
la^er  sum,  and  on  their  offer  being  refused,  bought  in  the  share  of  one  of  the 
ftstuis  que  trusts^  and  then  gave  notice  to  H.  that  they  objected  to  a  sale 
by  private  bargain  without  inviting  competition  ;  and  at  the  same  time  they 
offered  L.7000.  They  also  gave  r.  notice  of  their  objection.  H.  neverthe* 
ks  conchided  the  agreement  with  P.  On  bill  filed  by  W.  and  M.  the  agree- 
ment was  set  aside,  W.  and  M.  undertaking  to  bid  L.7000.  Stuart,  V.  C— 
This  case  has  assumed  very  considerable  imjxnrtance  from  the  necessity  of  a  dis- 
CQBsion  that  has  taken  place,  as  to  what  the  duties  of  a  trustee  for  sale  are,  witii 
regard  to  his  obtaining  what  the  terms  of  the  trust  require — ^the  best  and  highest 
priee  for  the  trust  property.  Lord  Eldon,  again  and  again,  has  record^  his 
optnicm  of  the  necessity  on  the  part  of  the  trustee,  if  he  wishes  to  perform  his 
daty  properly,  of  taking  all  means  in  his  power  to  secure  a  proper  competition 
for  the  paroperty,  in  order  to  obtain  the  best  and  highest  pnce.  Other  judges 
hare  inculcated  the  same  doctrine.  After  referring  to  other  authorities,  his 
Lordship  continued, — ^In  this  case  I  have  looked  in  vain  for  any  steps  taken 
by  Mr  Hayes  to  invite  a  competition  for  this  purpose.  No  doubt,  there  are 
reasons  which  amount  to  an  explanation  of  the  course  that  was  taken.  There 
was  a  difficulty  in  the  title.  That  difficulty  in  the  title  made  him  very  wisely 
KK^ve  not  to  proceed  in  the  sale  without  the  concurrence  of  all  the  cestui  que 
trusts.  I  have  endeavoured  to  find  any  sufficient  reason  why  the  difficulty  as 
to  the  title  shoidd  be  a  reason  for  not  inviting  competition,  and  I  have  not 
heard  any  reason  suggested,  nor  does  any  suggest  itsetf  to  my  own  mind,  why 
a  difficulty  as  to  the  title  should  be  a  reason  for  not  making  some  inquiir  for  a 
porchaser,  and  endeavouring  to  pa*Buade  persons  to  come  forward,  in  a  cuscreet 
and  proper  way,  to  make  offers  for  the  purchase  of  this  estate.  The  concur- 
rence of  the  cestui  que  trusts  would  no  doubt  relieve  the  case  from  that  difficulty ; 
but  it  introduces  into  the  case  this  circumstance,  that  without  the  concurrence 
of  every  one  of  the  cestui  oue  trusts  ihe  steps  taken  in  negotiating  with  Mr 
Pearson  were  wholly  unjustifiable. — (Harper  v  Uayes^  8  W.  K.  600.) 

Railway — Right  to  subjacent  and  adjacent  Support, — In  1836  the  Durham 
Junction  Kailway  Company  commenced  bmlding  the  Victoria  Bridge,  for  carry- 
ing their  line  over  the  river  Wear,  the  abutments  and  foundations  of  one  end 
of  the  bridge  resting  upon  land  purchased  by  the  company  from  Mr  BoulcotU 
Under  the  surface  of  this  land  there  were  strata  of  coal  which  had  been  par< 
tially  worked,  but  abandoned  since  1791,  the  workings  being  now  filled  up 
with  water.  The  Victoria  Bridge,  which  was  stated  to  have  cost  L.S8,000, 
was  completed  in  1838.  All  the  property  and  rights  of  the  Durham  Junction 
Kailway  Company  had  become  vested  in  the  plaintiffs,  who  ultimately  in  1854 
received  the  name  of  the  Korth-Eastem  Railway  Company.  In  1859  the  de- 
fendant, who  had  obtained  a  mining  lease  from  Boulcott,  commenced  operatioos 
near  the  railway,  with  a  view,  as  aSeged  in  the  bill,  to  pumping  out  the  water 
from  underneath  the  surface  occupied  by  the  abutments  of  the  bridge,  and 
served  tJie  plaintiffs  with  notice  of  his  intention  to  work  the  mines.  The  plain- 
tiffs wamea  the  defendant  that  the  coal  or  water  could  not  be  removed  froin 
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underneath  the  land  in  oueBtion,  or  the  immediately  adjoining  land,  viUunt 
endangering  the  Victoria  Bridge,  and  causing  great  and  irrepazable  damage  to 
the  pkintiiB,  and  had  filed  their  bill  to  restrain  the  threatened  sabtraction. 
Evidence  was  adduced  as  to  the  state  of  the  mine,  and  the  support  afforded  to 
the  surface  by  the  strata  of  coal  and  the  hydrostatic  pressare  of  the  water  with 
which  the  mine  was  now  filled.  It  was  stated,  that  if  the  water  was  drawn  off, 
the  pillars  of  coal  were  liable  to  ^^  creep  or  shrink,"  and  cause  the  soiface 
to  subside,  as  iihe  veins  of  fire-clay  with  which  the  coal  was  intersected  be- 
came disintegrated,  and  crumbled  away  when  left  dry. — Held,  in  the  drcisa- 
stanoes,  that,  although  the  vendor  will  be  restrained  from  working  the  mines 
underneath  or  adjacent  to  the  land  purchased,  so  as  to  cause  any  injury  to  the 
surface  and  superincumbent  works,  the  purchaser  cannot,  in  the  absence  of  any 
contract,  compel  him  to  keep  the  mine  filled  with  water.  Wood,  V.  C— At 
common  law,  mdependently  of  any  question  of  conveyance,  a  man  was  entitled 
to  have  his  soil  in  its  natural  state  supported  by  the  adjacent  soil ;  and  tbei^ 
fore  the  adjoining  owner  could  not  remove  any  portion  of  his  own  so  as  to 
cause  his  neighbour's  land  to  fall  in,  either  from  below  or  laterally.  At  com* 
mon  law,  a  man  had  no  further  right ;  and  where  he  erected  buildings  npon  bs 
land  and  placed  additional  weight  upon  it,  he  was  not  entitled  to  support  for 
l^t  additional  weight.  But  the  owner  of  one  piece  of  land  who  had  cooT^ed 
the  adjoining  piece  for  the  express  purpose  of  having  buildings  erected  apoo  it 
could  not  derogate  from  his  grant,  ana  the  purchaser  acquired  the  additional 
right  of  having  his  buildings  supported,  or  having  that  purpose  for  ^lich  he 
purchased  the  soil  carried  into  its  full  effect  (The  Caleaonian  Railway  t. 
Sprot),  The  land,  then,  being  sold  with  this  implied  warranty,  that  it  sbooM 
remain  unaffected  by  any  operation  under  the  sunaoe,  did  this  warranty  app^r 
in  the  same  way  to  the  accidental  circumstance  that  the  mine  was  filled  witli 
water,  in  the  same  decree  in  which  it  applied  to  any  operations  which  might  be 
performed  on  the  land  in  its  ordinary  state,  and  in  that  state  in  which  ereiT- 
body  had  a  right  to  expect  from  the  commencement  it  would  be  enjoyed? 
Upon  that  part  of  the  case  Arkwright  v.  GeU^  5  M.  and  W.  203,  was  very  im- 
portant. His  Honour,  after  referring  to  that  case,  in  which  no  grant  d  the 
waste  water  thrown  upon  the  adjoining  land  could  be  presumed,  said,  that  thi 
principle  was  not  as  stated  in  Mayor  v.  Chadwickj  wneiher  the  channel  was 
artificial  or  not ;  but  whether  or  not  the  Court  had  before  it  the  origin  and 
the  purpose  for  which  the  particular  work  was  done,  and  the  distinct  drcom- 
stances  of  the  enjoyment  and  the  user.  Taking  that  principle,  and  looking  at 
the  cireumstance  under  which  the  contracting  party  made  the  conveyance  (the 
cireumstanoe  that  the  sale  was  compulsory  being  rt^garded  as  immaterial),  ^ 
question  was,  whether  or  not  the  cireumstance  of  the  shaft  being  filled  with 
water,  with  this  enormous  upward  pressure,  was  a  cireumstance  upon  the  otm- 
tinuance  and  duration  of  which  the  plaintiffs  had  a  right  to  rely.  He  could  only 
come  to  the  conclusion,  that  it  was  an  accidental  state  of  dreumstances  of  sac^ 
a  character,  in  a  mining  country,  that  on  the  contrary,  they  had  every  reason 
to  expect  t^e  possibility— prebability  might  be  a  question  of  time — ^that  such  a 
state  of  things  would  be  altered.  It  was  not  a  state  of  cireumstanoes  which  Ik 
owner  could  be  expected  to  guarantee,  for  it  was  in  effect  asking  him  to  keep 
his  mine  in  that  drowned  state  for  all  time.  It  was  an  accidental  condition, 
and  known  by  every  one  to  be  accidental.  The  expense  of  sinking  a  new  shaft 
would  be  immense ;  and  if  the  plaintiffs  were  to  have  the  benefit  of  the  existing 
state  of  things,  it  was  for  them  to  have  stipulated  for  its  continuance.— {AVti- 
Eastern  Ry.  Co.  ▼.  ElUoU,  8  W.  R.  603.) 
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A  WORD  WITH  MR  ERASER  ANENT  JURISDICTION. 

The  Conflict  of  Laws  in  Cases  of  Divorce.    By  Patrick  Fraser, 
Advocate.    Edinburgh  :  T.  &  T.  Clark. 

There  most  be  something  contagions  in  the  nature  of  conjugal 
qaarrels ;  for  the  mere  mention  of  a  matrimonial  suit  is  sure  to  set 
a  company  of  lawyers  by  the  ears.  Philosophers  inform  us  that 
it  is  a  property  of  all  highly  electrical  bodies,  to  attract  to  their 
sphere  other  substances  in  a  similar  state  of  molecular  tension  ;  a 
principle  which  may  perhaps  explain  how  it  is  that  the  class  of 
questions  alluded  to^  has  allied  itself  with  another  department  of 
jimspradence  equally  impulsive  in  its  tendencies,  and  dangerous 
to  handle.  Jurisdiction  and  divorce  are  the  two  fiery  steeds  which 
our  mettlesome  jurists  delight  to  drive  when  wearied  with  the 
dull  monotony  of  the  municipal  law.  Mr  Fraser  has  undertaken 
to  write  the  history  of  the  collisions  and  conflicts  which  they  have 
encountered  in  their  perilous  career. 

As  early  as  the  time  of  Lord  Bacon,  it  would  seem  the  courts  of 
law  had  begun  to  quarrel  about  jurisdiction  ;  and,  we  grieve  to  say 
it,  the  policy  of  moderation  which  that  great  aphorist  recommended, 
is  as  lightly  esteemed  by  the  judges  of  the  present  day  as  It  was  in 
the  reign  of  Queen  Elizabeth. 

Starting  from  the  ancient  maxim,  that  a  decree  pronounced  by 
a  court  of  incompetent  jurisdiction  is  a  nullity,  it  has  been  the 
practice  of  the  modem  tribunals,  in  adjudicating  upon  the  rights  of 
foreigners,  to  arrogate  to  themselves  the  right  of  determining 
whether  the  jurisdiction  of  a  foreign  court  is  well  exercised ;  and, 
according  to  the  opinion  they  may  form  upon  this  question  of 
foreign  municipal  law,  depends  the  issue,  whether  they  will  sustain 

TOt.  ir.— KO.  XLVTII.  BECEMBEIt  1860.  B  B  B  B 
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or  reverse  its  decrees.  In  the  conflict  of  laws  relative  to  diTorce 
jurisdiction,  the  Scotcli  courts  have  been  rather  shabbily  used; 
their  most  solemn  judgments  having  been  treated  as  so  much  waste 
paper  by  tiie  judges  of  the  English  courts  of  law,  whenever  these 
happened  to  run  counter  to  the  prejudices  of  the  English  judicial 
mind.  Some  cuiions  instances  have  been  brou/^ht  to  light  by  Mr 
Fraser,  of  the  perversity  of  spirit  which  has  characterized  the  pro- 
ceedings of  the  English  judicatures,  and  which  has  led  them  at  one 
time  to  refuse  effect  to  our  decrees,  as  being  in  excess  of  jurisdiction, 
and  at  another  time  to  claim  jurisdiction  on  similar  reasons,  and  in 
respect  to  similar  grounds  of  action. 

But  it  is  not  our  purpose  at  present  to  follow  Mr  Fraser  in 
his  strictures  upon  the  conduct  of  English  judges  in  reversing* 
Scotch  decrees — conduct  which,  as  he  truly  observes,  contrasts  un- 
favourably with  the  spirit  of  comity  uniformly  evinced  towards 
the  law  of  England  by  the  courts  of  our  country.     The  reader,  we 
presume,  will  be  more  interested  in  hearing  what  Mr  Fraser  has  to 
say  about  the  chequered  life  and  suicidal  end  of  the  Conjugal 
Kights  Bill,  and  the  great  jurisdiction  controversy  to  which  it  has 
given  rise.     In  detailing  the  various  stages  in  the  progress  of  that 
unfortunate  measure,  the  author  exhibits  a  natural,  we  had  almost 
said  a  fatherly  interest  in  making  the  public  acquainted  with  its 
merits;  his  narrative  only  wants  the  ^'quorum  pars  magna  fui"  o( 
the  heroic  annalist,  to  seciure  for  it  the  character  of  the  only  correct 
and  authentic   report  of  the  proceedings.     We  believe  it  is  no 
secret  that  the  Bill  originated  with  Mr  Frnser  himself;  and  we 
suspect  that  that  indefatigable  gentleman  had  also  a  good  deal  to  do 
both  with  the  Faculty  resolutions  and  the  consequent  modi6cation 
of  the  measure  by  the  Lord  Advoci^te,  of  which  he  has  written  the 
history.     For  ourselves,  we  had  so  high  an  appreciation  of  the 
value  of  the  leading  provisions  of  the  Bill,  that  we  did  not  hesitate 
to  express  our  regret  that  it  should  have  been  sacrificed,  in  con- 
sequence of  a  difference  of  opinion  on  the  least  iinportant  feature  in 
its  contents.     We  may  mention  that  the  Lord  Advocate  explained 
at  a  recent  meeting  of  the  Faculty  of  Advocates,  that  he  had  post- 
poned the  Bill  in  deference  to  the  opinion  of  the  Lord  Chancellor, 
in  which  he  was  disposed  to  concur-— a  circumstance  which  ought 
to  exonerate  the  Lord  Chancellor  from  some  portion  of  the  censure 
which  the  author  has  passed  upon  his  conduct.- 

It  is  not  surprising  that  so  active  a  supporter  of  the  Conjugal 
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Rights  Bill  as  Mr  Fraser,  should  have  adopted  the  usual  and 
legitimate  means  of  enlisting  pablic  opinion  in  its  favour.  We  may. 
have  our  doubts  as  to  whether  his  brochure  is  calculated  to  smootk 
the  waj  for  the  future  passage  of  the  Bill  through  the  Upper 
House;  bat  we  cannot  refuse  to  it  the  praise  of  being  an  admirablot 
fir  parte  vindication  of  the  measure,  and  of  what  we,  on  this  sidet 
the  Tweed)  may  call  the  popular  side  of  the  jurisdiction  contro^ 
versy.  But  before  we  part  company  with  the  author  of  the  pamphlet, 
may  we  be  permitted  to  ask  him,  what  malign  influence  presided  at 
its  chiisteQing?  We  cannot  believe  that  Mr  Fraser*s  brethren  have 
become  so  professionally  eclectic  in  their  reading,  that  they  require 
to  have  a  political  pamphlet  served  up  to  them  under  the  guise  of 
a  treatise  on  the  ^^  Conflict  of  Laws.*' 

As  an  impartial  e^imate  of  the  difficulties  and  bearings  of  a 
great  legal  problem,  the  treatise  de  Conflictu  must  be  pronounced 
a  failure.  Mr  Fraser  has  aspired  to  settle  a  question  which  divides 
the  opinions  of  the  great  lawyei'S  of  our  time,  and  which,  in  so  far 
as  affected  by  judicial  decision,  has  remained  in  a  state  of  equilibra* 
tion  for  the  last  thirty  years.  He  has  done  so  by  throwing  die 
sword  of  a  forensic  disputant  into  the  scale.  His  tone  is  that  of  an 
advocate ;  his  object  persuasion,  not  conviction.  Such  at  least  is 
the  opinion  we  have  formed  of  an  argument  in  which  logical  diffi* 
cakies  are  surmounted  by  the  administration  of  pungent  stimulants 
to  national  prejudice,  and  which  treats  with  derision  the  gravest 
decision  of  the  most  august  tribunal  in  the  world,  if  it  happens  to 
trench  by  a  hairbreadth  on  the  author's  favourite  theory. 

It  is,  doubtless,  easier  to  criticise  than  to  invent ;  and  as  we  are 
at  the  present  moment  in  a  position  to  exercise  the  critical  function^ 
we  shall  not  surrender  that  vantage-ground  by  attempting  to  an- 
swer a  pamphlet  which  is  considerably  larger  than  the  entire  space 
of  oar  monthly  issue.  With  much  of  what  Mr  Fraser  has  written, 
we  are  disposed  to  agree ;  but  we  do  not  think  that  he  has  done 
fell  justice  to  the  jurisdiction  question  in  all  its  bearings ;  and,  ac- 
cordingly, it  is  to  that  part  of  his  argument  that  we  shall  address 
our  observations.  Mr  Fraser  states  inlly  and  explicitly  the  question 
at  issue  between  Lord  Campbell  and  himself,  as  reported  in  the 
Times  of  24th  August  last ;  but  he  omits  to  notice  a  statement  which 
we  have  on  the  authority  of  the  same  report  by  the  same  journal, 
and  which  is  calculated  materially  to  influence  our  judgment,  if  the 
opinions  of  the  great  lawyers  of  our  own  age  are  entitled  to  any 
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portion  of  the  respect  which  Mr  Fraser  showers  upon  Collerus 
and  Bodembergius.  That  circumstance  is,  that  the  Lord  CbaD- 
cellor^s  opinion  against  sustaining  the  fora  ariginis  and  delidi  vs 
commnnicated  to  the  House  as  the  opinion  of  all  the  Law  Lordly 
and  with  their  consent.  Amongst  those  learned  personages,  then 
is  at  least  one  whom  Mr  Fraser  will  allow  to  be  competent  to  form 
an  opinion  on  a  question  of  jurisdiction ;  for  he  refers  (at  p.  22) 
to  Lord  Brougham's  opinion  in  the  case  of  WarrmdeTf  as  ^  one  of 
the  finest  specimens  of  forensic  eloquence,  of  exact  and  logical  rea- 
soning,  and  of  exhaustive  learning,  which  our  times  can  funush." 
Another  noble  and  learned  lord  there  is,  who  for  many  yean  past 
has  exercised  jurisdiction  more  extensive  and  infinitely  more  varied 
than  was  ever  claimed  by  Boman  praetor.  Before  his  retirement 
from  the  bar,  Mr  Pemberton  enjoyed  the  reputation  of  being  it 
once  the  soundest  lawyer  and  the  most  accomplished  advocate  of 
his  time ;  and  since  then,  his  time  has  been  devoted  to  the  service 
of  the  public  as  a  member  of  the  Judicial  Committee  of  the  Phtt 
Council,  in  the  elucidation  of  the  immense  and  varied  category  of 
laws  which  are  bound  up  with  the  administration  of  justice  in  the 
British  dependencies.  -The  decisions  of  the  same  right  honourable 
gentleman  (now  Lord  Kingsdown),  on  appeal  from  the  English 
Consistorial  Courts,  are  not  the  least  admired  specimens  of  the 
learning  and  judgment  which  are  conspicuous  in  the  Privy  Council 
Reports.  Lord  Kingsdown's  opinion,  Mr  Fraser  will  admit,  on/^hi 
to  count  for  something  in  a  question  relating  to  divorce  and  to 
jurisdiction.  That  opinion,  if  the  Ilm&f  report  be  correct,  is  \^ 
entire  harmony  with  Lord  CampbeH's  and  against  Mr  Fraser. 
Supported  by  these  authorities,  we  venture  to  call  in  question  the 
propositions  maintained  by  the  latter  jurist,  notwithstanding  the  air 
of  confidence  with  which  they  are  announced. 

The  doctrine  laid  down  by  Lord  Campbell  and  the  Law  Lord^ 
is,  that  domicile  is  the  proper  basis  of  jurisdiction  in  cases  ot 
divorce.  Mr  Fraser  admits  the  validity  of  this,  but  maintains  tb>t 
jurisdiction  may  also  be  founded  raiione  delicti  and  rcUione  originis: 
which  Lord  Campbell,  on  the  other  hand,  denies.  We  think  Mr 
Fraser  has  judged  wisely  in  showing  a  disposition  to  abandon  the 
forum  originis.  That  dogma  has  slumbered  in  the  text-books  for 
half  a  century.  It  may  not,  as  Lord  Einloch  holds,  have  received 
its  death-blow  by  the  decision  of  the  House  of  Lords  in  Peddu  v. 
Grant  (1  W.  &  S.  716) ;  but  it  may  safely  be  asserted,  that  since 
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the  decision  in  question,  the  Coart  of  Session  Reports  exhibit  no  sign 
3f  its  vitality.  The  English  cases  of  Deck  and  Band  (2  Law  Timesj 
M2),  on  which  Mr  Fraser  comments  (p.  52),  were,  as  he  justly 
dbserves,  decided  on  the  basis  of  the /ortim  originis ;  but  they  were 
so  decided,  not  in  conformity  with  the  public  law,  but  because  it 
was  held  that  the  Divorce  Act  gave  the  Court  such  jurisdiction. 
We  concur  with  Mr  Fraser  in  thinking  that  it  would  be  better  to 
deprive  both  countries  of  this  equivocal  jurisdiction,  rather  than 
allow  the  courts  of  law  in  either  to  entertain  questions  affecting  the 
status  of  individuals,  after  the  total  severance  of  the  tie  that  con- 
nects these  individuals  with  the  land  of  their  nativity. 

We  proceed  to  notice  the  main  topic  of  the  author^s  argument — 
that  in  which  he  seeks  to  establish  the  forum  delicti  as  a  basis  of 
civil  jurisdiction. 

^^  Independent  of  domicile,"  says  our  author,  ^^jurisdiction  arises 
from  obligation,  and  the  interpretation  of  this  generic  word  I  shall 
take  from  the  Institutes."  He  then  proceeds  to  cite  the  well-known 
formula  for  the  division  of  obligations  into  those  which  arise  ex  can- 
traetUf  quasi  ex  contractu^  ex  maieficio^  and  quasi  ex  malefido.  In 
the  above  sentence,  we  have  the  germ  of  the  gigantic  fallacy  which 
pervades  the  whole  of  the  autho/s  reasoning  on  the  subject.  Where 
can  Mr  Fraser  fin.d  authority  for  the  general  proposition,  that 
jarisdiction  arises  from  obligation  f  If  there  had  been  any  worth 
citing,  it  would  not  have  escaped  the  observation  of  the  accomplished 
civilian  whose  dictum  we  are  reviewing ;  but  we  do  not  hesitate  to 
assert  that  there  is  none.  Jarisdiction  of  a  special  and  limited 
character  did  arise  ex  delicto  under  the  Boman  law,  and  has  been 
adopted  precisely  as  it  then  existed  by  all  the  nations  of  modern 
Europe.  This  was  jurisdiction  for  the  punishment  of  crimes.  Juris- 
diction of  a  less  limited  scope  was  also  exercised  by  the  Boman 
praetor,  ex  contractu^  in  conformity  with  the  provisions  of  the 
code  (ni.  13.  2)  to  that  effect.  In  modem  jurisprudence,  this 
ground  of  jarisdiction  has  only  been  asserted  by  the  courts  of  those 
countries  which  profess  to  adopt  the  Boman  code  as  an  authority 
in  the  practical  administration  of  the  law.  But  Mr  Fraser  has 
bridged  over  a  wide  gulf,  when  he  erects  upon  those  insulated  cases 
of  the  forum  specials  a  general  and  comprehensive  jarisdiction, 
foiione  obUgationisy — a  forum  which  certainly  has  not  yet  attained  a 
place  amongst  the  nomina  jurisy  and  which  derives  no  support  from 
anj  of  the  authorities  he  has  cited. 
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It  is  abundantly  clear  from  the  statement  of  the  argument,  that 
unless  the  forum  contraetuB  can  be  so  enlarged  as  to  extend  to  obli- 
gations ex  delictOj  the  whole  theory  mtist  fall  to  the  groond.  The 
forum  delicti  of  the  criminal  conrts  is  asserted  on  very  speciil 
reasons  of  policy ;  the  necessity,  namely,  which  exists  for  vindicating 
the  supremacy  of  the  laws,  by  punishing  offences  within  the  territcfj 
where  they  are  committed.  But  the  forum  contractus  rests  on  a 
basis  nearly  allied  to  the  doctrine  of  ^'  prorogation,"  the  principle 
being,  that  one  who  has  entered  into  a  formal  contract  in  a  certain 
place,  does  by  his  act  and  deed  bind  himself  to  submit  to  the  laws 
of  the  place  with  respect  to  its  enforcement  (see  Dig.  V.  1.  19  and 
20;  Cod.  III.  1.32).  This  is  conformable  not  only  to  the  principles 
of  law,  but  to  common  sense.  Qualified  as  it  is  in  modem  times  bj 
the  condition  of  personal  citation  within  the  territoiy,  it  might 
almost  be  said,  that  a  defender  is  barred  by  personal  exception  from 
objecting  to  such  a  jurisdiction. 

Apart  from  the  dictates  of  positive  law,  there  does  not  appear  to 
be  any  good  reason  for  extending  the  principle  of  jurisdiction 
ratione  contractua  to  obligations  arising  out  of  the  nfere  conduct  of 
individuals  in  the  ordinary  relations  of  life.  A  party  who  enten 
into  a  determinate  contract,  has  generally  in  his  view  die  law  of  the 
country  in  which  he  contracts,  as  giving  a  particular  complexion  to 
the  transaction.  The  law  of  the  locality,  moreover,  is  imported  into 
the  contract  for  all  purposes  of  interpretation ;  from  that  law  it 
receives  its  efficacy ;  and  by  that,  if  by  any  legal  system,  he  ninst 
be  held  to  have  contemplated  its  enforcement.  But  when  we 
pass  the  confines  of  positive  stipulation,  it  cannot  be  said  with 
truth  or  propriety,  that  individuals  are  in  the  habit  of  comport- 
ing themselves  with  reference  to  the  provisions  of  any  particniar 
legal  system ;  certainly  it  is  only  by  resorting  to  a  moat  violent 
legal  fiction,  that  any  course  of  conduct  not  matter  of  contract 
can  be  held  to  import  a  tacit  obligation  to  submit  to  the  local 
judicature.  The  obligation  arising  ex  delicto  is  itself  a  species  of 
fiction,  or  rather  a  convenient  phrase,  expressing  the  liability  to 
make  compensation.  The  notion  of  an  implied  obligation  to  submit 
to  the  jurisdiction  in  respect  of  the  implied  obligation  to  compensate, 
is,  if  we  may  use  the  term,  a  fiction  of  the  second  order— a  mere 
nominie  umbray  by  far  too  impalpable  and  elusory  to  sustain  what 
Mr  Fraser  has  attempted  to  build  upon  it. 

We  are  not  aware  that  any  writer  of  authority  has  attempted  to 
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extend  the  doctrines  of  the  forum  contractus  to  obh'gatioBS  not 
arising  rrom  a  promise.  Mr  Fraser  has  presented  us  with  a  number 
of  quotations  in  connection  with  the  matter  (pp.  25—28)  ;  but  they 
are  all  beside  the  subject.  "  Collerus  de  Processibus  Executivis"  is 
a  very  good  name  to  coftjure  with.  We  have  not  the  pleasure  of 
his  acquaintance.  Msevius  de  Arrestis  we  know,  and  Peckius  de 
Jure  Sistendi ;  but  Collerus — 

*'  An  tertius  e  coelo  cecidit  Cato  ?  " 

But  neither  Collenis,  nor  Brunneman,  Felix  or  Von  Martens^ 
Kent,  Story  or  the  Voets,  have  advanced  the  boundaries  of  the 
forwm  contractus  one  step  beyond  the  limits  assigned  to  it  in  the 
civil  law.  Huber,  who  by  the  way  is  not  quoted  on  this  point  by 
Mr  Fraser,  has  a  passage  in  the  oft  cited  chapter,  de  Foro  Com- 
petente,  which  lends  some  countenance  to  the  views  of  the  popular 
school.  We  refer  to  his  classification  of  the  forum  contractus  and 
the  forum  delicti  under  the  common  denomination  of  "  forum  rei 
gestss."  But  when  we  peruse  his  explanations,  the  classification  is 
found  to  be  nol  real,  but  arbitrary.  Forum  contractus^  according  to 
Huber,  is  jurisdiction  for  the  enforcement  of  a  promise;  forum 
delicti^  jurisdiction  for  the  punishment  of  a  crime. 

In  the  application  of  these  doctrines  to  the  special  subject  of 
consistorial  jurisdiction,  Mr  Fraser  does  not  display  his  usual  felicity 
of  argument  and  illustration.  That  we  may  not  do  injustice  to  the 
argument,  we  shall  give  it  in  the  author^s  words  : — 

**  Now  as  to  delicts^ — Is  not  the  same  reason  applicable  for  sustaining  the 
jurisdiction  of  the  locns  ?  There  are  three  actions  which  may  be  raised  in  coi;- 
eeqnence  of  adultery,  l^^  A  criminal  prosecution  ;  "Mly^  An  action  of  damages 
against  the  wife's  seducer ;  3rf/y,  An  action  of  divorce. 

'^  As  to  the  first,  it  is  settled  according  to  the  law  of  nations,  that  the  courts 
hare  power  to  punish^  lot  crimes  committed  by  foreigners  within  their  bounds. 
This  at  least  is  a  fixed  point  on  the  field  of  controversy.  In  the  second  case,  if 
the  sedaoer  be  a  foreigner,  who  commits  adultery  with  a  Scotch  woman,  it  seems 
a  mere  mockery  to  say  that  the  injured  husband  must  follow  him  to  other 
countries  and  claim  daxnages  there.  The  foreign  court  may  not  even  allow  this 
Idnd  of  redress  for  conjugal  infidelity.  Caught  redhanaed  in  the  fact,  the 
fordgn  paramour  must  answer  before  a  Scottish  civil  jury,  for  his  injury  to  the 
husband.  The  remaining  action  is  divorce ;  and  it  will  be  found  that  all  the 
reasons  for  recognising  the  jurisdiction  as  to  the  other  two,  concur  also  in  favour 
of  it  here.  The  rule,  and  the  reasons  for  it,  are  well  stated  in  the  69th  Novel 
of  Justinian  (chap,  i.),  to  which,  as  being  too  long  to  cite,  this  reference  may 
be  sufficient.  Huber  states  it  in  general  terms  in  a  work  of  his  which  is  seldom 
cited :  ^  Prcinde,  qui  ad  tempus  in  quibusdani  locis  agunt,  fixo  alibi  domicilio 
e«  Bede  fortunarum  suarum,  an  hi  apud  disstas  suas  temporarias  conveniri  non 
posBont?  Si  posse  dicas,  fruatra  domicilium  esse  causam  fori  statuas  ;  si  non 
lK>teront,  videndum,  ne  res  arguat  contra ;  cum  peregrini  etiam  io  locis,  ubi 
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reperiontur,  oonveniri  aoleant,  et  fonxm  eligere  oogaotar,  ubiqiw  gcntram; 
juxta  regulam  decantatam, — ubi  U  invenio  ibi  tejudico"  (pp.  27-^). 

Here  we  have,  in  the  first  case,  the  assertion  of  a  truism  ;  in  the 
second^  the  question  is  begged,  or  rather  assumed,  without  even  an 
apology  for  an  argument ;  in  the  third,  we  have  a  modest  appes) 
to  the  confidence  of  the  reader,  backed  by  a  quotation  which  wafts 
us  at  once  into  the  icy  regions  of  scepticism.  Surely  tbe  imp  of 
tbd  printing-office  has  been  making  havoc  with  Mr  Praser^s  quota- 
tions.  It  cannot  be  that  the  author  read  that  passage  from  Huber 
as  an  argument  for  the  forum  delicti.  It  is  simply  an  assertion  of 
the  forum  domicilii  as  we  understand  it  in  Scotland — the  **  formal 
domicile  by  temporary  residence'*  of  Lord  Brougham — in  contradis- 
tinction to  the  domidUum  et  aedes  fortunarum,  which  gives  the  law 
in  questions  of  status  and  succession. 

We  are  sorry  to  learn  that  Mr  Fraser  has  formed  an  unfavour- 
able opinion  of  the  Poles.  Refugees  of  all  nations  and  kindreds  he 
seems  to  regard  with  an  instinctive  abhorrence,  akin  to  that  whicb 
the  uncircumcised  Philistine  excited  in  the  breasts  of  the  wandering 
children  of  Judah.  He  might  possess  his  conscience  in  peace,  were 
he  satisfied  that  her  Majesty's  subjects  were  the  only  persons  likdj 
to  profit  by  the  plenary  indulgence  he  anticipates,  as  the  conse- 
quence of  a  relaxation  of  the  rules  of  jurisdiction.  But  his  spirit 
is  stirred  within  him,  when  he  thinks  of  the  Saturnalia  that  may 
ensue  amongst  those  distressed  foreigners,  whose  involuntaiy  ex- 
patriation augurs  ill  as  to  their  reverence  for  ancient  tradition.  He 
is  haunted  by  the  nightmare  of  a  Polish  refugee,  who  is  alwap 
beating  his  wife;  always  committing  adultery;  always  bidding 
defiance  to  the  forum  delicti.  Hear  how  he  dihites  upon  this 
grievance : — 

**  Is  the  Scottish  wife  of  a  Polish  Connt — ^now  teacher  of  langaage»--to  be 
remitted  to  the  courts  at  Warsaw — ^who  would  not  perhaps  hear  h^,  because 
her  husband  is  an  outlaw?  Must  she  continue  in  Scotland  for  twen^  jeuB 
the  wife  of  a  man  who  lives  in  notorious  adultery  ?  Must  the  sense  ol  aeoeocj 
of  Scottish  people  be  outraged  for  ever  by  such  a  spectacle  of  wrong  ?  Are  tiie 
Scottish  Courts  entirely  powerless,  so  that  they  can  neither  give  to  the  unbapp^ 
wife  the  redress  allowed  by  the  laws  of  Scotland,  nor  even  administer  to  lier 
the  remedy  of  the  law  of  the  Polish  domicile?    .... 

**  If  the  Polish  exile  should  alternate  his  moments  of  depression,  in  oonse- 
quence  of  his  misfortunes,  by  hours  of  brutal  usage  towards  his  wife,  she  mnst 
have  some  further  remedy  than  the  police-office.  The  future  must  be  pravided 
for  by  a  judicial  separation,  and  a  decree  for  alimony.  .  .  It  would  be  a  hard 
thing  to  say,  that  if  this  Polish  magnate  deserted  his  wife  in  Scotland^  for  ten  yean, 
we  could  not  grant  a  decree  of  divorce  for  desertion,  merely  because  he  had  still 
retained  his  domicile  of  origin.  **  On  ne  peut  rejeter  de  ce  temple  sacr^,  des 
etrangers  malheureux  qui  viennent,  avec  tant  de  confianoe  reclamer  la  justice.'* 
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Shades  of  Campbell  and  Dudley  Stuart,  is  this  the  charaoter— thitf 
the  likeness  of  the  representative  of  the  oppressed  nationalities  t 
Has  the  ixoneer  of  the  solidarity  of  the  peoples  degenerated  into  a 
wife-beater,  a  sot,  and  an  adulterer! 

**  If  tbou  art  he— yet  oh  I  how  fallen,  how  changed  I^ 
No ;  we  will  not  believe  that  Warsaw's  last  champion  has  fallen 
from  his  proud  eminence  into  so  deep  a  gulf  of  profligacy.  We 
suspect  that  Mr  Fraser  has  been  imposed  upon.  This  model 
refugee — ^ruffian  and  gay  Lothario  though  he  is— bears  a  striking 
resemblance  to  a  certain  malicious  sprite  which  Bentham  thought 
he  had  exorcised,  and  which,  fifty  years  ago,  took  the  name  of  the 
**  hobgoblin  fallacy.*'  Is  he  not  even  something  worse  T  His  Pro- 
tean faculty  of  transmutation  is,  at  any  rate,  calculated  to  excite 
suspicion.  In  one  page  he  appears  in  the  character  of  an  Eastern 
potentate ;  in  another  (p.  29),  he  figures  as  a  Hungarian  nobleman ; 
and  again,  at  p.  26,  as  a  wanderer  from  the  sunny  plrfns  of  Italy. 
A  moat  nbiquitous  personage.    May  we  not  apply  the  lines : — 

^  Great  is  thy  power,  and  great  thy  fame ; 
Far  kenM  and  noted  10  th  j  name ; 
And  though  yon  lowia^  heugh's  thy  hame, 
Thou  travels  far  V 

Evidently  there  is  something  uncanny  about  this  Pole;  besides, 
his  conduct  is  most  immoral  and  reprehensible.  We  vote  with  Mr 
Fraser  for  putting  him  down ;  and  would  even  invoke  the^  majesty 
of  the /orum  delicti  for  the  purpose,  but  that  a  diflBculty  arises  in 
connection  with  that  awkward  condition  invented  by  the  civilians, 
and  expressed  in  the  formula,  ^si  reus  illic  deprehendatur."  By  all 
means  let  us  punish  this  Polish  adulterer,  even  in  the  theatre  of 
his  delinquencies;  and,  if  necessary,  with  the  penalties  of  the 
statute  1563.  But  how  are  we  to  catch  him?  What  opinion 
most  Mr  Fraser  entertain  of  the  temerity  of  the  messenger*at-arms 
who  would  venture  on  putting  a  suminons  into  the  hand  of  the 
swarthy  polygauiasi? 

Any  ground  which  Mr  Fraser  may  have  had  for  asserting  the 
competency  of  the /orum  contractus  in  divorce  cases,  is  completely 
cut  away  by  the  doctrine  he  afterwards  lays  dowu  (at  p.  48)  in  oom* 
menting  on  the  case  of  Simonin  and  Mallac.  The  rule  of  the  civil 
law,  as  laid  down  by  Savigny  and  expounded  by  Mr  Fraser,  is  that 
the /orum  contractus  is  available  in  a  suit  for  the  enforcement,  but 
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not  for  the  rescinding  of  the  contract.  We  do  not  stop  to  in- 
quire how  for  this  doctrine  is  to  be  stretched.  Mr  Fraser  thinks 
that  the  locus  contractus  is  a  bad  ground  of  jurisdictbn  in  cases  ot 
nullity  of  marriage;  but,  with  all  deferencei  there  is  a  great 
difference  between  an  action  for  declaring  that  a  contract  is  null, 
and  an  action  for  rescinding  it.  We  are  by  no  means  sore  that 
suits  of  nullity  of  marriage  fall  within  the  exception  noticed  by 
Savigny ;  the  object  being,  not  to  undo  an  obligation  that  has  been 
undertaken,  but  rather  to  declare  that  there  never  was  an  obli^ 
tion,  in  consequence  of  the  inability  of  one  of  the  parties  to  con- 
tract. But,  if  the  exception  is  good  for  anything,  it  ought,  in  all 
reason^  to  exclude  the  jurisdiction  in  actions  of  divorce.  It  cannot 
be  that  we  are  entitled  to  regard  this  right  of  action  indifferently, 
either  as  a  right  arising  ex  contractu  or  ex  delicto.  In  one  sense, 
every  breach  of  contract  may  be  assimilated  to  a  quasi-delict; 
but  it  is  not  so  considered  in  law,  for  this  were  to  disregard  the 
very  distinction  in  question.  However,  we  will  give  the  author  the 
benefit  of  the  alternative ;  while  we  accept  his  definition  of  this 
jurisdiction  as  one  for  the  '^  enforcement "  of  the  contract. 

Let  us  assume  that  the  action  of  divorce  arises  ex  delicto.  What 
obligation  is  it  that  an  action  of  divorce  can  be  said  to  enforce ! 
Is  it  an  action  for  the  enforcement  of  the  obligation  not  to  com- 
mit adultery ;  or  can  it  be  said,  with  any  propriety  of  language,  that 
the  offence  creates  an  obligation  to  live  separate? — In  the  other 
alternative,  and  vie«  ing  this  process  as  one  which  arises  out  of  the 
contract  of  marriage,  the  forum  contractus  is  excluded ;  because  the 
conclusions  of  the  summons  are  not  for  -enforcement,  bat  for  dis- 
solution of  the  matrimonial  tie. 

Here,  in  the  meantime,  we  must  quit  the  field  of  controversy. 
We  trust  we  have  said  enough  concerning  Mr  Fraser's  speculations 
to  induce  all  who  take  an  interest  in  the  question  to  read  and  judge 
for  themselves.  Yet,  in  confining  ourselves  to  the  debateable  ground 
in  the  author's  excursus,  we  are  conscious  that  we  have  not  done 
justice  to  the  merits  of  the  work,  which  is  a  complete  repertory  of 
all  the  learning  on  the  subject.  As  a  specimen  of  the  author^s 
humorous  vein,  take  the  following  ingenious  argument,  respecting 
the  domicile  of  succession  of  the  Lord  Chancellor: — 

^'  But  generalities  have  far  less  effect  in  argnment  -than  examples.  A  gmt 
flQccession  suit  is  clearly  in  store  for  Scottish  lawers.  At  the  nak  of  acaiiog  the 
game,  I  shall  state  a  case  that  will  prove  not  uninteresting  to  the  learned  Lord 
vho  is  so  much  in  favour  of  the  law  of  domiciie.     In  what  coantry  is  the  Lonl 
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€haiicell<»  domiciled?  Of  oouiBe,  eo  prudent  a  man  has  made  his  will,  and 
'  signed,  sealed,  and  delivered'  it  according  to  the  law  of  England,  with  which 
he  is  familiar,  and  which  he  has  too  easily  assumed  to  be  the  law  of  his  domicile. 
If  the  rule  established  by  the  Privy  Council  in  Stanley  v.  Bemes  be  correct, 
which  requires  the  formalities  of  execution  of  a  will  to  be  according  to  the  law, 
not  of  the  place  of  execution,  but  of  domicile,  then  the  will  of  this  high  func- 
tionary stands  somewhat  in  peril.  His  domicile  at  the  present  moment  is 
clearly  in  Scotland.  He  is  a  Scotsman  by  origin,-— was  educated  in  Scotland, — 
and  only  left  it  in  his  manhood  to  push  his  fortune  in  England.  No  doubt,  he 
ha  spent  in  that  country  a  considerable  portion  of  his  life  ;  but  his  affections 
were  always  centered  upon  his  native  land.  He  has  two  peerages  in  his  family ; 
and  both  the  titles  are  taken  from  the  county  of  Fife.  The  title  of  his  son  is 
*Stratbeden,*  and  he  himself  is  ^John  Baron  Campbell  of  St  Andrews.* 
When  leisure  can^  with  high  honours,  and  a  successful  career  was  crowned  with 
vealth,  where  was  it  that  he  took  up  his  local  habitation  ?  Not  in  England, 
There  his  fortune  had  been  acquired,  but  at  Hartrigge,  in  the  county  of  Rox- 
bargh.  It  is  true  that  he  still  holds  the  office  of  Loid  High  Chancellor ;  but  he 
ii  Chancellor  not  of  England  alone,  but  of  Great  Britain.  The  Great  Seal 
accompanies  him  to  Scotland,  and  he  is  only  in  London  when  the  cruel 
necessity  d  business  compels  him  to  sever  himself  from  the  land  of  his  affec- 
tions. This  is  the  case  of  Hog  v.  Ladiley,  where  a  Scotsman  went  to  England, 
and  returned  laden  with  spoil,  to  buy  an  estate  in  Scotland,  still  keeping  up 
some  connection  with  the  mercantile  house  in  London,  through  which  his  for- 
tune had  been  acquired.  The  domicile  of  origin  was  there  held  to  be  easily 
acquired, — ^just  as,  in  other  cases,  it  has  been  held  to  be  with  difficulty  lost.  In 
the  case  of  Sir  Hugh  Munro,  he  had  been  absent  in  England  for  eleven  years ; 
his  establishment  was  in  London.  ^  There  were,  his  carriages,  hia  furniture,  his 
plate,  his  pictures,  his  library,  his  wines ;  every  article  of  use  or  enjoyment  in 
life  according  to  the  way  in  which  he  chose  to  live ;  ^  and  yet  he  was  held  to  be 
a  domiciled  Scotsman.  ^ There  must  be  residence  and  intention;  residence 
alone  has  no  effect  per  m,  although  it  may  be  naost  important  as  a  ground  from 
which  to  infer  intention.'  There  must  be,  as  Voet  says,  the  *  pronositum  illic 
perpetuo  morandi.*  Surely  it  cannot  be  said  that  this  distinguished  individual, 
whose  acts  indicate  such  a  hearty  attachment  to  the  country  of  his  fathers,  has 
any  intention  of  perpetual  residence  in  England.  His  household  gods  are  at 
Hj^trigge ;  and  tne  only  circumstance  in  favour  of  the  English  domicile  is  the 
accident  of  being  an  officer  of  the  Government^  which  many  Scotsmen  are,  and 
which  might  cease  in  a  day  by  rebellion  in  the  camp.  The  mere  possession  of, 
and  residence  in,  a  house  in  London,  or  the  holding  a  temporary  office,  does  not 
create  a  domicile.  The  distinction  between  residence  and  domicile  is  clear. 
There  may  be  residence  without  domicile,  and  domicile  without  residence  j 
residence  is  preserved  by  the  act,  domicile  by  the  intention  ;  and  the  intention 
for  a  Soottisn  domicile  cannot  be  nnstaken. 

*'  In  the  elucidation  of  this  case  (which  may  occur  in  reference  even  to  a,ques- 
tion  of  legitim,  supposing  that  the  hint  is  taken  of  executing  the  will  accoraing 
to  the  formalities  of  the  law  of  both  countries),  some  curious  information  may 
be  obtained  in  the  inquiry  after  the  intention.  All  the  correspondence  of  the 
Chancellor  for  years  will  be  ransacked ;  and  the  biographies  of  his  two  great 
contemporaries,  now  in  his  escritoire^  will  be  made  good  evidence  in  the  suit. 
The  pasBages  which  describe  the  love  of  country,  especially  on  the  part  of  the 
Chancellor  of  the  Edinburgh  University,  will  make  these  interesting  documents 
relevant  in  the  question  of  intention ;  and  if  that  renowned  personage  happen 
to  be  the  survivor,  the  world  will  be  favoured  with  a  commentary  upon  his  own 
biography  by  himself.^ 

It  is  not  the  least  of  Mr  FraseFs  merits  that  he  has  contrived  to 
treat  a  somewhat  dry  and  erudite  topic  in  an  attractive  manner. 
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The  conflict  of  laws  i«  a  theme  not  froitfiil  in  rcMBantie  inciie&t  or 
thrilling  adventure.  Mr  Warren  would  be  puzzled  how  to  weave 
it  into  a  novel,  or  sing  its  praises  in  an  epic.  It  is  impoeaiUe  even 
to  get  up  any  sympathy  for  Mr  LoUey,  though  he  was  trans- 
ported to  signalize  the  contempt  which  the  twelve  jadges  enter- 
tained for  Scotch  decrees.  If  our  courts,  acting  on  the  hint  thrown 
out  by  Mr  Fraser,  should  hang  a  few  English  adulterers  by  waj  of 
asserting  the  validity  of  the  forum  delicti^  some  fiiture  Macanlay  maj 
perhaps  present  us  with  a  companion  picture  to  the  trial  and  execa* 
tion  of  Nnncomar.  But  bigamy  and  transportation,  the  Liverpool 
Assizes  and  the  Newgate  Calendar, — these  are  not  the  most  ap- 
propriate subjects  of  tragic  or  historical  deseripticud.  As  it  is,  Mr 
Fraser  has  invested  his  essay  with  as  much  of  dramatic  interest 
as  could  well  be  drawn  from  such  intractable  materials.  Whatever 
may  be  the  fate  of  the  doctrines  he  has  espoused,  they  are  not  likelj 
to  be  let  die  for  want  of  a  zealous  and  skilful  apolog^t. 
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{Concluded.) 

As  the  Bill  was  originally  framed,  sections  25, 26,  and  27  contained 
provisions  of  vezy  considerable  importance  which  have  not  found  a 
place  in  the  Act  as  it  has  passed.    By  the  original  section  25,  it 
was  proposed  to  provide,  as  to  lands  not  held  burgage,  that  where 
the  heir  of  the  last  entered  superior  had  not  completed  a  title  to 
the  superiority,  the  vassal  might  obtain  an  entry  from  the  Crown 
or  Prince  of  Scotland   respectively,  or,  in  his  option,  from  the 
mediate  or  other  over-superior ;  and  that  the  immediate  superior, 
on  completing  his  title,  should  be  entitled  to  claim  the  casualties, 
feu-duties,  etc.,  and  that  these  should  not  be  claimable  by  the 
superior  who  had  actually  granted  the  entry.    It  is  to  be  r^retted 
that  this  provision,  which  is  greatly  simpler  than  the  remedies 
introduced  by  the  Transference  of  Lands  Act  (10  &  11  Vict,  c. 
48,  sec*  8,  et  seq.)^  was  not  pressed.    By  the  original  section  26, 
again,  it  was  proposed  to  dispense  with  any  necessity  for  the  word 
"  dispone,**  or  other  words  of  de  presenti  conveyance,  and  to  make 
words  of  bequest  sufficient  to  convey  lands  and  other  heritable  sub- 
jects.    Some  difference  of  opinion  exists  as  to  whether  the  magic 
word  "dispone"  is  absolutely  essential   to  a  valid  conveyance  of 


NOTES  OK  THB  TITLB8  TO  l^JMD  ACT,  1860.  tS$ 

Iradty  b«t  the  weight  of  anthority  is  in  fiivour  of  it»  beiBg  indis* 
pensable.  As  regards  mortis  cavua  coiiTe3rtnce8  at  least,  tbb  i^t» 
of  the  law  ought  to  oease,  and  it  should  be  provided  that  heritage  ma^r 
be  conveyed  by  any  words  clearly  evidencing  the  granter^a  inten* 
tioHy  whether  they  amount  to  a  cfe  presenti  conveyance  or  not.  This 
provision,  however,  was  idlowed  to  drop  out  of  the  Bill  from  some 
anexplained  motive.  Lastly,  the  section  27,  as  it  stood  at  first, 
provided  that  the  recording  of  a  deed  in  the  General  Register  of 
Sasines — the  deed  being  retained  in  the  public  custody,  and  trana* 
oiitted  to  the  Re^to-  of  Deeds  in  the  books  of  Council  and  Session 
— diould  answer  the  purpose  of  registration  in  the  latter  record. 
This  would  have  been  a  valuable  improvement  on  the  exis^ng 
system,  but  it  too  was  withdrawn. 

JSectim  XXV. — This  section,  the  construction  of  which  is  mora 
than  ordinarily  clumsy,  is  intended  to  carry  out  the  proviaon  of 
section  5,  that  wliere  a  deed  containing  a  clause  of  direction  is 
presented  for  r^istratioB  in  the  Register  of  Sasines,  the  warrant 
of  registratioa  must  bear  express  reference  to  the  clause,  othei^ 
wise  it  cannot  receive  effect,  but  the  deed  must  be  engrossed  ad 
lovptnK  Agents  will  require  to  bear  this  section  and  its  annexed 
schedule  (K)  in  mind,  in  recording  deeds  contMning  clauses  of 
direction. 

Section  XXYI. — ^Hitherto,  when  a  town-clerk  has  been  the  pro- 
prietor of  lands  within  burgh  on  which  it  was  necessary  to  take 
infeftment,  it  haa  been  the  practice  of  the  Court  of  Session  to  appoint 
the  Sheriff-clerk  of  the  county  or  some  other  official  to  act  as  town- 
elerk  pro  hae  vice. — Dujf  v.  Magistrates  of  Etgiriy  16  January  1823. 
It  is  now  provided,  and  very  reasonably,  that  town-clerks  and 
keepers  of  Rasters  of  Sasines  shall  no  longer  be  incapacitated 
from  expeding  or  recording  conveyances,  notarial  instruments,  or 
other  writs  in  which  they  are  personaliy  interested.  It  is  scarcely 
necessary  to  say,  that  in  the  very  improbable  contingency  of  any 
of  these  officials  taking  advantage  of  his  position  to  secure  for  him- 
self a  preference  to  which  he  is  not  fairly  entitled,  the  Court  would 
at  once  set  it  aside  and  restore  the  legal  order. 

Sectioti  XXVIL — The  Montgomery  and  Roseberry  Acts  (10 
Geo.  III.,  c.  61 ;  and  6  &  7  Will.  IV.,  c.  42)  gave  an  heir  of 
entail  power  to  excamb,  with  the  authority  of  the  Court,  certain 
portions  of  the  entailed  estate ;  the  lands  given  being  freed  of  the 
fetters  of  the  entail,  and  the  lands  received  being  brought  within 
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thenL  Doubts  having  arisen  as  to  the  effect  of  contracts  of  »- 
eambion  which  did  not  contain  the  destination  and  fettering  cUoses 
of  the  entail,  the  4  &  5  Vict.,  c.  24,  was  passed,  providing  thtt 
these  need  not  be  inserted,  but  that  it  shonid  be  sufficient  if  the? 
were  refiwred  to  as  in  the  original  deed  recorded  in  the  Register  of 
Tailzies.  The  Rutherfurd  Act  (11  &  12  Vict.,  c.  36),  while  it 
provided,  by  its  section  37,  that  excambions  under  the  Roaeberry 
Act  might  be  carried  through  under  the  forms  of  the  new  Act, 
provided  also,  by  section  5,  that  an  heir  of  entail  in  possession,  under 
an  entail  made  prior  to  the  Act,  might  excamb  the  entailed  estate 
in  whole  or  in  part,  with  certain  consents,  and  under  the  authority 
of  the  Court.  The  opinion  having  come  to  be  widely  entertained 
that,  in  excambions  under  the  Rutherfurd  Act,  the  contract  of  ex- 
cambion,  being  a  deed  of  constitution  as  respects  the  lands  received 
in  exchange,  must  contain  tlie  destination  and  the  fettering  clauses 
{vide  Duff  on  Entails,  p.  77),  the  section  27  of  the  present  Act 
provides  that,  the  destination  of  heirs  and  conditions,  etc,  of  entail 
need  not  in  any  case  be  inserted  at  length  in  the  conveyances  of 
the  lands  obtained  in  exchange  for  entailed  lands,^  or  in  any  writs 
following  thereon,  but  may  be  referred  to  as  in  the  recorded  deed 
of  entail,  or  in  any  of  the  recorded  progress  titles  following  on  such 
original  deed.  To  allow  of  such  reference  to  it,  the  deed  of  entai7 
must  have  been  recorded  in  the  Register  of  Tailzies,  and  the  pro- 
gress title,  which  may  be  an  instrument  of  sasine  as  well  as  any 
other  writ,  must  have  been  recorded  in  the  appropriate  Register  of 
Sasines*  The  section  is  quite  general  in  its  terms,  and  will  cover 
the  case  of  excambions  under  the  Roseberry  as  well  as  under  the 
Rutherfurd  Act. 

Section  XXVIII. — This  section  provides  for  the  case  where 
lands  excambed  under  the  authority  of  an  Act  of  Parliament  are 
burdened  with  debt.  It  enacts,  that  aflter  the  registration  of  the  con- 
tract or  deed  of  excambion  in  the  Register  of  Sasines,  the  debts 
affecting  the  lands  given  in  exchange  shall  affect  only  those  received 
in  exchange ;  and  if  these  latter  have  been  themselves  burdened, 
their  burdens  shall  affect  the  first  mentioned  lands  only, — the  old 
order  of  preference  being  maintained  in  each  case.  In  order  to 
protect  the  interests  of  creditors,  it  is  provided,  that  before  the  ex- 
cambion of  burdened  lands  is  authorized  (in  addition  to  the  ordinary 
procedure),  such  intimation  thereof  as  the  Court  of  Session  may  con- 
sider necessary  shall  be  given  to  all  creditors  having  interest,  who 
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may  appear  and  oppose  it.  No  method  of  intimation  b  pointed 
out;  but  it  will  be  proper,  in  ell  petitions  for  leave  to  excamb  lands* 
hardened  with  debt,  to  insert  a  prayer  for  intimation  to  creditors. 
There  is  a  further  prevision^  that  in  the  contract  of  excambion,  or 
in  an  annexed  schedule  recorded  therewith,  full  particulars  of  all 
the  debts  shall  be  set  forth,  both  in  regard  to  their  original  con- 
stitution and  transmission,  if  such  latter  lias  taken  place.  It  is  ta 
be  observed,  however,  that  no  sanction  is,  expressly  at  all  events, 
attached  to  this  provision ;  and  the  question  may  arise,  whether,  if  it 
be  not  complied  with,  the  excanibion  is  good  with  all  its  statutory 
incideifts.  No  pradent  conveyancer,  however,  will  take  shelter 
under  this  doubt,  but  will  give,  as  required,  full  information  as  to 
the  debts, — inserting  at  the  same  time  in  the  deed  or  contract  of 
excanibion,  what  seems  to  be  an  unnecessary  declaration,  that  they 
are  to  burden  the  lands  to  which  they  have  been  transferred,  as 
already  pointed  out. 

Siction  XXIX. — ^This  section  gives  heirs  of  entail  in  possession 
the  same  right  of  granting,  with  the  authority  of  the  Court,  bonds 
and  dispositions  in  security  for  entailers'  debts  which  they  now  have 
under  the  11  &  12  Vict.,  c  36,  and  16  &  17  Vict.,  c.  94,  with 
reference  to  provisions  to  younger  children. 

Section  XXX. — By  this  section  it  is  provided  that  the  short 
clauses  of  consent  to  registration  for  preservation,  and  for  preserva- 
tion and  execution,  introduced  by  the  Transference  of  Lands  Act 
(10  t&  11  Vict.,  c.  48),  may  be  used  in  all  deeds  with  the  same 
meaaing  as  that  given  to  them  in  the  said  Act. 

•Section  XXXI. — Under  a  reference  to  particular  cases,  tolerably 
exhaustrve,  no  doubt,  but  requiring  scrutiny  by  the  prudent  con* 
veyancer,  this  section  provides  that,  instead  of  being  inserted  at 
length,  reai  burdens  may  be  referred  to  as  already  set  forth  in  any 
conveyance  or  notarial  instrument  recorded  in  the  appropriate 
Register  of  Sasines  of  the  lands  to  which  such  burdens  apply. 
Such  leference  is  declared  to  be  equivalent  to  and  have  the  legal 
effect  of  a  full  insertion  of  the  real  burdens  in  the  deed  or  instrur 
ment  in  which  it  is  made.  The  greatest  accuracy,  of  course,  must 
be  observed  in  making  the  reference. 

Section  XXXII.— By  the  13  &  14  Vict.,  c.  13,  it  was  enacted, 
that  when  lands  or  houses  are  acquired  for  religious  or  educational 
purposes,  and  have  once  been  feudally  vested  in  the  office-bearers 
of  the  congregation,  or  society,  or  body  of  men  acquiring  them, 
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or  in  trustees  for  their  behoof,  snch  invefititare  shall  inure  to  their 
successors  in  office  without  any  transmission  or  renewal.  The  pro- 
vision was  also  extended,  mutatis  mutandis^  to  heritable  seeorities 
held  by  or  for  behoof  of  such  bodies,  etc  In  the  case  of  lands  and 
houses,  as  the  vassal  never  died,  it  was  enacted,  that  where  no 
spedal  agreement  had  been  made  as  to  casualties,  they  should  be 
exigible  every  25  years.  The  section  32  of  the  present  Act  ex* 
tends  tbe  provisions  of  the  Act  just  mentioned  to  all  tntsts  &r  the 
maintenance  of  ministers  of  religioui  missionaries^  and  schoolmast^s, 
or  for  tiie  maintenance  of  the  fabric  of  their  places  of  worship,  school- 
hooses,  dwelling-houses,  offices,  or  other  like  boiidfogs ;  declares 
that  feu-duties  and  other  heritable  property,  as  well  as  landa^  InmseS) 
and  heritable  securities,  shall  fall  under  these  provisions ;  and  fiirlher. 
that  the  General  Assemblies,  Synods,  and  Presbyteries  of  the  Estab- 
lished Church,  and  of  all  other  Presbyterian  Churches  in  Scotland, 
shall  be  entitled  to  take  benefit  under  them.  What  the  occasion 
for  this  last  provision  was,  it  is  rather  difficult  to  say^  the  former 
Act  being  sufficiently  general  in  its  application. 

Section  XXXIIL— Under  Uie  section  9  of  the  Titles  to  Land 
Act,  1858,  it  was  provided,  that  a  writ  of  resignation  by  a  sulyect 
superior  endorsed  on  a  deed  which  was  a  warrant  fer  resignation 
should  be  equivalent  to  a  charter  of  resignation  in  favour  of  the 
person  in  right  of  the  deed.     In  order  to  complete  his  title,  it  was 
necessary  that  the  writ  of  resignation  should  be  recorded ;  hot  as 
both  the  deed  and  the  writ  must  enter  the  Register  at  the  same 
time,  the  recording  of  both  had  the  double  effect  of  being  equivalent 
to  an  instrument  of  sasine  upcm  the  deed  as  well  as  upon  the  writ* 
thus  creating  a  mid^superiority  (see  ante^  voL  ii.,  p.  530).    The 
way  to  obviate  this,  was  to  add  a  provision  that  ^^  the  recordiag  of 
snch  deed  along  with  such  writ  shall  twt  have  the  effect  of  an 
instrument  of  sasine  following  on  such  deed."     The  section  9  of 
the  Act  of  1858,  in  making  this  provision,  unfortunately  left  oot 
the  short  but  important  word  ^^notj"  thereby  making  the  evil  more 
unquestionable  instead  of  remedying  it     The  omission  has  nov 
been  supplied  by  the  section  33  of  the  present  Act,  which  has  a 
retrospective  effect.    All   mid-superiorities,  therefore,  whieh  hsd 
been  created  by  the  blunder  in  the  former  Act,  are  to  be  held  as 
sopited. 

Section  XXXIV. — Under  the  old  system  of  conveyanciiigf  no 
part  of  the  deed  was  more  liable  to  prolixity  than  thai  oontaioing 
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the  description  of  the  lands  conveyed.  The  Act  of  1858  intro- 
duced a  great  refm'm  in  this  respect  by  providing  (section  IS)^ — Ist, 
that  where  lands  had  been  described  in  a  recorded  conTeyarice  or 
other  writ^  it  should  not  be  necessary  to  repeat  the  description  in 
sabseqaent  conveyances  or  other  writs^  bat  it  should  be  sufficient 
to  specify  the  leading  name  or  other  short-  distinctive  description 
of  the  lands)  with  the  name  of  the  county  and  parish,  and  to  refer 
to  the  particular  description  in  the  prior  recorded  conveyanoe  or 
other  writ ;  and,  2dy  that  in  any  other  subsequent  conveyance  or 
writ  it  should  be  sufficient  to  use  such  leading  name  or  short  dis- 
tinctive description,  with  the  addition  of  the  county  and  parish,  and 
to  make  reference  to  the  conveyance  or  writ  in  which  such  leading 
Bsme  or  short  distinctive  description  was  specified  without  again 
referring  to  the  several  conveyances  or  other  writs  containing  the 
particular  descriptions  of  such  lands.  The  section  84  of  the  Act 
of  1860  repeals  the  section  15  of  the  Act  of  1858,  and  provides  no 
substitute  for  the  second  provision  contained  in  it  just  mentioned. 
Ifl  lien  of  the  first  provision,  however,  it  enacts  that,  where  any 
lands,  held  or  not  held  burgage,  have  been  particularly  described 
in  any  conveyance,  diseharge^  or  other  deed  or  instrument,  duly 
recorded  in  the  appropriate  Begister  of  Sftsines,  it  shall  not  be 
necessary,  in  any  subsequent  conveyance,  discharg€y  or  other  deed 
or  instrument^  to  repeat  the  particular  description  of  the  lands, 
but  it  shall  be  sufficient  to  specify  the  name  of  the  county,  and 
where  the  lands  are  held  burgage,  the  name  of  the  burgh  and 
county,  and  to  refer  to  the  particular  description  in  the  prior  con- 
veyance, etc^  in  the  manner  set  forth  in  the  annexed  schedule. 
The  section  itself  makes  no  provision  for  the  use  of  short  descrip- 
tioQs ;  but,  on  referring  to  the  annexed  schedule  (H.),  No.  1,  it  will 
be  seen  |hat  such  may  be  used,  or  the  lands  may  even  be  set  forth 
S5  ^^  delineated  and  coloured  on  a  copy  of  the  Ordnance 

Survey  Map  hereto  annexed,  and  signed  as  relative  hereto."  The 
new  section  is  an  improvement  on  the  old  one,  and  puts  the  matter 
on  a  simpler  footing  than  previously. 

Section  XXXV.  (which  is  retrospective  in  its  effect)  corrects 

the  error  committed  in  section  31  of  the  Act  of  1858,  in  citing 

&e  8  &  9  Vict.,  c.  35,  instead  of  c.  31,  when  making  provision 

for  the  recording  of  new  of  blundered  conveyances,  etc. 

Section  XXXVI. — This  section  provides  that  the  words  ^<  to  be 

VOL.  rv.— >fo.  XLvni.  decehbgr  1860.  d  d  d  d 
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holden  in  the  same  manner  in  which  the  granter  of  the  convejance 
held  or  might  have  held  the  same,**  used  in  varioas  sections  of  the 
Act  of  1858,  shall  be  construed  to  mean  that  the  holding  is  to  be  a 
mevelde  me^  where  the  investiture  contains  no  prohibition  against 
subinfeudation  or  against  an  alternative  holding,  and  a  me  onlj 
where  the  investiture  contains  such  prohibition.  At  the  end  of  the 
section  there  is  a  somewhat  important  provision,  which  would  appear 
to  have  been  introduced  into  the  Bill  at  a  very  advanced  stage.  It 
is  to  the  following  effect,  that  where  the  investiture  contains  a  pro- 
hibition against  a  base  holding,  if  the  disponee  enter  with  the 
superior  within  twelve  months  of  the  date  of  the  conveyance  or 
instrument  in  his  favour,  such  convejance  or  instrument  shall  have 
the  same  preference  in  all  respects  irom  the  date  of  its  being  re- 
corded as  if  it  had  contained  an  alternative  holding.  The  ^fect  of 
this  provision  will  be,  that  within  twelve  months  a  disponee  with  an 
a  me  holding  only,  may,  by  entering  with  the  superior,  make  bis 
right  preferable  to  any  other  right  whatever,  not  feudalized,  prior 
to  the  date  of  the  registration  of  his  conveyance.  This  is  a  con- 
siderable step  in  the  direction  of  removing  the  distinction  between 
an  alternative  holding  and  an  a  me  holding  only,  and  it  would 
seem  as  if  the  distinction  were  only  maintained  from  a  regard  to 
the  interests  of  the  superior  or  his  agents. 

Section  XXXVII.  corrects  a  typographical  error  in  section  33 
ofthe  Actof  1858. 

Section  XXXVIII.— The  section  21  of  the  Act  of  1858  pro- 
vided machinery  by  which  a  judicial  factor,  or  other  judicial  rmmagtr^ 
might  complete  a  title  to  lands  forming  part  of  the  estate  under  his 
management.    He  had  to  present  a  petition  to  the  Court  tot  autho- 
rity to  do  so ;  and  if  the  petition  specified  the  lands,  the  warrant  of 
Court  was  also  to  specify  the  lands,  and  to  have  the  effect  pf  a  dis- 
position in  his  favour  from  the  party  whose  estate  was  under  his 
management.     Great  difficulty  was  felt  as  to  what  officers  were 
comprehended  under  the  terms  "  other  judicial  manager.**    Giving 
the  largest  latitude  to  them,  they  would  comprehend. factors  heo 
tutoria  and   loco  absentisj  and   curators  honis^ — officers  in  whose 
persons  it  has  never  been  the  practice,  and  it  is  contrary  to  prin- 
ciple that  a  title  should  be  made  up.     The  present  Act,  in  declaring 
more  explicitly  the  effect  of  the  warrant  of  Court  on  a  petition  for 
authority  to  complete  titles,  and  repeating  the  enactment  as  to  the 
machinery  for  obtaining  it,  limits  its  provisions  to  the  case  of  ^a 
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jadicial  factor"  only ;  bnt,  unfortunately,  it  does  not  repeal  the  pro- 
Tision  in  the  Act  of  1858>  which  would  therefore  appear  to  be  still 
operative.  Under  the  present  Act,  the  warrant  of  Court  is  expressly 
declared  to  be  equivalent  to  a  disposition  of  the  lands,  and  an  assig- 
nation of  any  heritable  securities  contained  in  it,  in  favour,  of  the 
jndiciai  factor  by  the  person,  whether  in  life  or  deceased,  whose 
estate  is  under  judicial  management,  and  where  such  judicial  factor 
has  been  appointed  on  a  trust-estate,  which  has  been  vested  in  a 
trustee  or  former  judicial  factor,  it  is  to  be  equivalent  to  a  convey- 
ance by  such  trustee  or  former  factor,  whether  in  life  or  deceased. 
This  is  a  very  comprehensive  provision,  and  seems  to  meet  every 
case. 

Section  XXXIX. — ^By  this  section  a  step  is  taken  towards 
farther  simplification  in  the  mode  of  entry  with  the  superior, — 
charters  of  adjudication  and  sale,  as  well  as  of  resignation,  being 
declared  to  have  the  effect  of  a  confirmation  of  all  the  deeds  and 
inatruments  necessary  to  complete  the  vassal's  investiture.  It  is  to 
be  borne  in  mind,  that  by  the  Act  of  1858,  writs  of  resignation  are 
declared  to  have  the  same  effect  as  charters  of  resignation. 

Sections  XL.  to  XLII. — These  sections  do  not  call  for  remark. 

Section  XLIII. — ^This  section  declares  that  the  various  provi- 
sions of  the  Act  shall  take  effect  from  the  1st  October  last.  The 
want  of  such  a  distinct  and  categorical  enactment  in  the  Act  of 
1858  was  much  felt  by  the  profession,  but  that  defect  has  been 
avoided  in  the  present  Act. 
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In  our  Number  for  September  1857,  we  pointed  out  the  serious 
consequences  resulting  from  the  new  law  of  evidence  when  applied 
to  actions  of  filiation  and  aliment.  We  showed  how  prolific  of 
perjury  was  the  system  of  allowing  those  parties  to  give  evidence, 
and  how  disastrous  in  the  consequences,  so  that  now  it  was  very 
difficult  to  fix  paternity  on  a  defender.  Parochial  boards  were  thus 
heavily  burdened  with  illegitimates,  who  were  now  doomed  to  be 
bred  and  brought  up  as  paupers,  neglected  in  every  way,  and  un- 
educated in  alLbut  vice  and  crime.  The  consequent  increase  of 
infanticide  is  well  known,  though  the  serious  difficulty  of  proving 
that  a  child  has  been  fully  born  alive  leads  the  authorities,  even 
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in  those  cases  wliere  the  mother  bat  been  discovered,  to  accept  the 
unmeaning  and  unsatisfactory  plea  of  concealment  of  pregiiancy. 

The  uniform  testimony,  as  now  given  by  all  connected  with  local 
Courts,  is  the  increasing  realizaticm  of  oar  forebodtnga.  There  are 
now  few  actions  of  filiation  and  aliment  that  are  not  defended.  A 
prevalent  error  has  been  adopted  by  the  rural  population  :  that  all 
that  is  necessary  to  liberate  them  from  the  burden  of  aupportiog 
a  child  laid  to  their  charge,  is  deliberately  to  swear  that  they 
never  had  connection  with  its  motlier.  Thus  it  happens,  that  in 
cases  where  guilt  is  proved  beyond  all  doubt,  the  defender  will  not 
forego  the  opportunity  of  peijuring  himself,  even  though  without 
any  possible  benefit.  But  in  other  cases,  where  the  proof  for  the 
pursue  is  legally  weak,  the  defender's  oath  often  upsets  her  case, 
thoagh  there  is  little  or  no  moral  doubt  but  that  perjury  has  abo 
been  committed,  though  with  greater  success. 

Sherifis  have  often  threatened  to  commit  defenders  for  peijurj 
where  their  oath  was  disetedited.  But  in  such  occult  caaea,  per- 
jury might  not  be  easily  proved  by  direct  evidence  other  than  the 
mother's ;  and  the  punishment  of  the  defender  would  be  serioosly 
felt  by  the  mother  and  her  child. 

Even  in  those  cases  where  the  mother  is  suceessfbl  in  ker  daim, 
the  great  accumulation  of  law  expenses  on  both  sides  makes  the 
recovery  of  the  aliment  most  difficult,  if  not  altogether  imprac- 
ticable. 

Mr  Seton,  the  talented  and  indefatigable  Secretary  to  the  Begis- 
trar-General,  read,  at  the  recent  meeting  of  the  Social  Science 
Association,  a  valuable  paper  on  Bastardy  in  Scotland,  containing 
some  important  statistical  facts  bearing  on  this  question.  From 
that  gentleman  we  have  ascertained  that  in  1858  there  wer^  in  all 
Scotland,  of  births  104,195,  whereof  were  ill^itimate  9256;  and 
in  1859,  the  gross  number  was  106,732,  whereof  9606  were  ille 
gitimate.  In  the  year  1857,  of  7680  illegitimate  births,  only  1523 
had  the  paternity  acknowledged  at  registration;  whilst  6157  were 
not  thus  acknowledged.  Of  these,  only  347  were  afterwards  regis- 
tered on  Decrees  of  Court,  including  both  undefended  and  defended 
cases,  whilst  only  156  were  legitimated  by  the  subsequent  marriage 
of  the  parents. 

There  is  no  class  of  cases  in  which  it  is  more  difficult  to  prove  the 
case  against  a  denying  defender.  The  difficulties  which  the  female 
pursuer  has  now  to  overcome,  have  been  pointed  out  in  our  former 
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article.     Id  leading  the  evidence,  where  the  witnesses  are  chiefljr 
females,  it  is  much  to  be  feared,  gi^^at  injnij  is  often  inflicted  on 
the  moral  purity  of  those  connected  with  the  case.     It  has  occurred 
to  many,  that  a  peculiar  mode  of  investigation,  adapted  to  these 
occult  cases,  might  be  made  the  means  of  ascertaining  guilt  or 
iDnocence,  without  any  other  testimony  than  the  statements  of  the 
parties  themselves.     So  soon  as  the  action  is  brought,  and  a  general 
denial  of  paternity  entered^  the  parties  ought  separately  to  be  judi- 
cially examined  before  the  Judge  and  the  agents,  but,  in  the  first 
instance,  outwith  the  presence  of  each  other.    The  female  pursuer 
should  be  first  examined  on  all  the  particulars  of  the  intercourse 
between  her  and  the  defender.     This  done,  the  defender  should 
undergo  the  same  ordeal.    If  necessary,  the  parties  might  be  recalled  . 
for  further  examination  and  explanations,  and,  at  the  discretion  of 
the  Judge,  might  be  allowed  to  confront  each  other  on  some  par- 
ticular points.    In  this  way  it  is  very  easy  to  perceive  that  the  truth, 
in  the  great  majority  of  cases,  would  be  discovered  and  fixed  without 
having  recourse  to  other  witnesses.     There  would  be  no  need  for 
swearing  the  parties  on  either  side.     It  might,  however,  be  open 
to  contradict  the  statements  of  either  party  by  witnesses,  where  such 
was  deemed  necessary,  either  to  strengthen  or  weaken  the  case  for 
the  prosecution  or  the  defence.     The  advantage  of  this  procedure 
is  obvious  over  that  at  present  adopted,  where  each  party  is  ^nite 
aware  of  the  othei^s  averments,  and  so  quite  prepared  to  make  up  a 
tale  to  support  the  one  side  and  demolish  the  other.    The  advan- 
tacre,  however,  in  the  present  mode  of  procedure  is  not  on  the  side 
of  the  pursuer,  who  is  called  on  to  give  her  statement  be£M-e  any 
proof  is  led,  whilst  the  defender  comes  in  afler  the  woman  has 
closed  her  proof,  and  has  thus  exposed  her  whole  case  to  himv 

The  Evidence  Act,  which  admitted  the  parties  as  witnesses  m  the 
cause,  specially  ^^  declared,  that  nothing  herein  contained  shall  alter 
or  affect  the  authority  or  practice  of  the  Courts  in  Scotland  as  to 
judicial  examination."  Lord  Medwyn,  in  the  cases  of  Shanklandy 
18  June  1835,  and  Patrick^  26  Nov.  1845,  expressed  his  approval  of 
that  mode  of  expiscating  the  truth.  In  the  former  case,  his  Lordship 
(who  had  great  experience  as  Sheriff  of  a  large  county  for  many 
years)  remarked,  '^  In  all  cases  of  this  kind,  much  weight  is  due  to 
the  declaration  of  the  defender ;  and,  in  the  course  of  my  experience^ 
I  have  generally  found  that  any  little  difficulty  which  may  arise  on 
^lie  proof  is  remedied  by  a  reference  to  the  defender's  declaration.'* 
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In  Patrick's  case,  his  Lordship  remarked,  ^^  I  wish  the  parties  hid 
been  judicially  examined  in  this  case :  it  would  have  supplied  many 
of  the  difficulties  and  wants  in  the  case." 

The  mode  of  procedure  which  we  now  recommend  is  not  on- 
known  in  the  civil  courts  in  continental  states,  whose  rules  for  tha 
investigation  of  facts  and  the  ascertainment  of  truth  are,  in  many 
respects,  well  matured.  It  is  not  very  dissimilar  to  some  proceedings 
in  Chancery  under  interrogatories  and  answers  on  oath.  TliA 
scheme  is  well  worthy  of  the  serious  attention  of  jurists.  Any 
change  on  the  present  procedure  must  be  for  the  better. 


THE  MONTH. 


Business  of  the  Courts. — Since  the  commencement  of  the  Winter 
Session,  some  improvement  is  observable  in  the  business  brought 
before  the  Court  of  Session.  There  may  not  be  many  new  cases  of 
a  nature  to  excite  public  interest  and  attention;  but  there  is  a 
marked  increase  in  the  number  of  bona  fde  suits  proper  for  trial  in 
the  Superior  Courts.  This  result  is  attributable,  we  believe,  to  the 
reduction  that  has  been  effected  in  the  Inner  House  Rolls  ;  and  alao 
to  a  general  tendency,  which  has  begun  to  manifest  itself  amongst 
the  profession,  to  press  the-  cases  forward  for  decision,  instead  of 
availing  themselves  of  the  forms  of  justice  to  protract  the  litigation. 
Practitioners  may  rely  upon  it,  that  clients  will  no  longer  suboiit 
to  the  old  infliction  6f  a  ^'  gude  gangin'  plea."  With  the  option 
before  them  of  commencing  proceedings  in  the  Sheriff  Court,  which 
at  any  rate  holds  out  the  promise  of  speedy  justice,  it  is  not  difficult 
to  foresee  the  result  of  the  continuance  of  those  dilatory  methods 
that  brought  discredit  on  the  practice  of  the  Court  of  Session. 

Competency  of  Appeal  in  Coms  below  L.25. — The  public  is  in- 
debted to  the  Great  North  of  Scotland  Railway  Company  for  having 
raised  the  question,  too  easily  assumed  to  be  settled,  as  to  the  re- 
sponsibility of  Sheriffs  for  the  due  administration  of  the  law  in  cases 
under  L.25.  In  the  appeal  presented  against  that  corporation  at 
the  Autumn  Circuit  Court  in  Aberdeen,  the  complaint  was,  that  the 
Sheriff  had  refused  to  exercise  his  jurisdiction,  he  having  sustained 
an  objection  to  the  defender's  citation,  the  effect  of  which  was  to 
put  tlie  pursuer  out  of  Court.  The  competency  of  the  appeal  was 
disputed,  on  the  ground  that  the  22d  section  of  the  Sheriff  Court- 
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Act  (16  &  17  Vict,  c.  80)  prohibits  all  review  of  Inferior  Court 
decrees  for  sams  below  the  value  of  L.25.  There  can  be  no  doubt 
of  the  general  understanding  amongst  the  profession  as  to  the  pur- 
port of  this  enactment.  It  was  universally  believed  that  it  deprived 
the  suitor  even  of  the  scant  measure  of  redress  which  was  in  use  to 
be  administered  under  the  form  of  a  Circuit  appeal.  But  the  Court 
held  (and  the  distinction  is  good  in  logic,  if  not  in  law),  that  a 
removal  for  the  purpose  of  enforcing  the  jurisdiction  was  not  a 
removal  in  order  to  review.  Being  of  opinion  that  the  Sheriff  had 
decided  erroneously  in  declining  the  jurisdiction,  they  sustain^d  the 
appeal,  and  remitted  to  that  judge  to  proceed  with  the  cause.  This 
decision  has  given  a  blow  to  the  doctrine  of  irresponsibility.  But 
the  form  of  appeid  to  the  Circuit  Court  is  so  limited  as  practically 
to  be  valueless.  An  example  of  the  sort  of  review  to  which  the 
proFession  has  been  looking  forward,  is  presented  in  the  procedure 
clauses  of  two  statutes  of  the  last  session,  to  which  we  proceed  to 
call  the  attention  of  our  readers. 

Examples  of  Appeal  on  a  stated  Case. — By  the  Act  for  the  Pre- 
vention of  the  Adulteration  of  Articles  of  Food  or  Drink  (23  & 
24  Vict.,  c.  84),  the  provisions  of  the  English  statute  relative  to 
appeals  in  magistrates'  cases  are  made  applicable  to  Scotland,  as 
regards  all  convictions  under  this  Act.  As  the  clause  in  question 
majr  not  have  attracted  the  notice  of  our  readers,  we  reprint  it 
entire : — 

"  VITI.  Any  person  who  shall  have  been  convicted  by  any  Justices  or  Sheriff 
Sobstitnte  of  any  offence  punishable  by  this  Act,  in  respect  of  the  selling  of 
Any  article  of  food  or  drink  which  shall  have  been  manufactured  according  to 
&Qy  process  patented  before  the  passing  of  this  Act,  either  by  the  patentee  or 
owner  of  the  patent,  or  by  any  person  carrying  on  his  business  or  otherwise  claim- 
ing under  him  during  the  continuance  of  such  patent,  may,  instead  of  appealing 
t<'  the  General  or  Quarter  Sessions  of  the  Peace  or  Sheriff  of  tlie  county,  apply 
i&  ^Titing  within  five  days  after  such  conviction  to  the  Justices  or  Sheriff  Sub- 
stitute, to  state  and  sign  a  case  for  the  opinion  of  one  of  the  Superior  Courts 
of  law  thereon,  in  like  manner  aa  under  the  statute  of  the  20th  and  21st  years 
of  her  Majesty,  chap.  43,  he  might  have  applied  to  the  Justices  to  state  and 
sign  a  case,  and  thereupon  all  such  proceedings  shall  take  place  upon  and  in 
relation  to  such  application,  and  all  such  provisions  shall  be  applicable  thereto 
as  would  have  taken  place  upon  and  in  rdation  thereto,  and  been  applicable 
thereto,  under  the  provisions  of  the  said  last-mentioned  Act ;  and  in  Scotland^ 
for  the  purposes  of  such  appeal,  the  Justices  or  Sheriff  Substitute  may  state 
and  sign  a  case  for  the  opinion  of  the  Court  of  Session,  in  like  manner  as  the 
Justices  in  England  and  Ireland  may,  for  the  opinion  of  the  Superior  Courts 
of  law  under  the  said  Act,  and  the  Court  of  Session  shall  have  in  relation  thereto 
the  like  powers 'as  the  Superior  Courts  have  under  the  said  Act,  and  all  the  other 
pioviabns  of  the  said  Act  shall  be  applicable  to  such  appeals.'' 

The  Herring  Fisheries  Act  of  the  last  session  (23  &  24  Vict., 
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c  92)»  instead  of  incorporating  the  English  Act,  merely  reqmres 
the  convicting  Justice  or  Sheriff  to  state  the  material  facta  of  the 
proof  in  writing,  if  required ;  and  declares,  that  the  defender  mar 
thereupon  appeal  to  the  Court  of  Justiciary,  in  manner  provided  hj 
the  Heritable  Jurisdictions  Act*  It  will  be  observed,  that  the  main 
feature  of  both  enactments  is  the  provision  made  for  the  aacertain- 
ment  of  the  facts  by  means  of  a  stated  case ;  a  formalitj  which  we 
believe  to  be  essential  to  the  success  of  any  mode  of  sommsnr 
review,  more  especially  where  no  record  is  made  up  in  the  Inferior 
Court.  The  framer  of  these  Bills,  we  presume,  must  have  enter- 
tained the  intention  of  instituting  a  competitive  test  of  the  qnali* 
fications  of  the  Supreme  Civil  and  Criminal  Judicatories  as  Courts 
of  Appeal;  for  the  jurisdiction  is  divided  between  them  w^ith  strict 
impartiality.  We  scarcely  anticipate  that  appeals  under  either  of 
those  statutes  will  be  so  numerous  as  to  offer  anything  like  a  iair 
^al  of  the  system ;  and  we  would  strongly  urge  upon  the  Ltord 
Advocate  the  expediency  of  extending  the  benefit  of  the  English 
Act  to  all  Sheriff  Court  cases  in  which  advocation  is  at  present 
excluded. 

The  Sheddm  Case* — ^Among  the  nine  days*  wonders  of  the  season, 
the  admirable  appearance  of  Miss  Shedden  in  the  great  family  law- 
suit of  that  name  is  conspicuous.  Leaving  to  others  to  sing  the 
eulogy  of  this  intrepid  debater,  it  may  suffice  for  the  present  if  we 
bring  together  a  few  points  in  the  history  of  the  litigation,  which 
may  serve  to  explain  the  effect  of  the  pending  proceedings. 

Mr  William  Patrick,  the  respondent,  was  also  the  defender  in 
the  original  action,  which  was  decided  so  far  back  as  1810.  Even 
at  that  time  the  case  had  attained  considerable  celebrity.  It 
settled  one  or  two  knotty  points  in  the  law ;  among  others,  that 
an  alien*bom  cannot  be  legitimated  per  eubsequena  matrimafdum, 
although  the  parents  are  natural-born  subjects  of  the  Crown  of 
Scotland.  It  was  keenly  contested  both  on  the  law  and  the  facU 
in  its  various  stages.  Lord  Brougham  wrote  his  first  and  onlj 
appeal  case  on  it,  and  was  requested  by  Lord  Eldon  to  edit  a  special 
report  of  the  decision.  But  the  most  remarkable  feature  in  the 
litigation  was  the  attempt,  made  some  ten  years  ago,  to  upset  this 
decision  of  the  House  of  Lords,  on  the  ground  that  it  had  been 
obtained  by  fraud.  This  second  case  was  also  carried  to  the  Court 
of  ultimate  appeal,  with  this  result,  that  the  action  was  dismissed; 
their  Lordships  holding  that  no  case  of  fraud  had  been  disclosed^ 
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and  that  there  were  no  grounds  for  imputing  fraud,  or  for  disturbing 
the  decision.  But  their  Lordships  were  pretty  decided  in  the 
opinion  that  the  decree  might  be  set  aside  if  a  case  of  collusion 
could  be  proved ;  and  as  the  decision  went  merely  to  the  relevancy, 
it  would  seem  that  a  second  action  of  reduction  is  still  competent. 

The  present  application  to  the  Court  of  Probate,  under  the 
Legitimacy  Declarator  Act,  does  not  directly  touch,  the  succession 
or  aSect  the  family  estate  of  Roughwood.  The  present  question, 
it  would  appear,  was  not  distinctly  raised  in  the  original  action : 
it  having  been  too  easily  assumed  that  Mr  Shedden,  the  original 
defender,  was  not  bom  in  wedlock.  The  application  having  been 
ansQccessfal,  it  is  needless  to  inquire  whether  any  steps  could  be 
taken  for  giving  effect  to  the  English  decree,  for  the  purpose  of 
regolating  this  valuable  succession,  which  has,  doubtless,  been  the 
parent  of  many  a  heartache  to  the  claimants  on  both  sides. 

PUcu  in  Law. — ^We  direct  attention  to  a  letter  in  another  column 
on  this  subject.  Our  own  leaning  is  rather  favourable  to  the  re- 
quirement of  strictness  in  pleading ;  and  any  method  which  would 
have  the  effect  of  amending  the  loose  practice  which  prevails  as 
regards  the  mode  of  shaping  records,  would  meet  with  our  support. 
As  we  understand  the  question  of  the  validity  of  the  general  plea 
has  been  already  raised  for  adjudication,  we  shall  defer  our  com- 
ments till  such  time  as  we  can  have  all  the  materials  before  us. 
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The  Bankruptcy  Law  of  England  and  Scotland.  By  H.  Glassford 
Bell,  Esq.,  etc.  etc. — Expenses  in  Bankruptcy.  By  George 
AuLD JO  EssoN,  Accountant  in  Bankruptcy.  Glasgow:  James 
^laclehose.    Edinburgh  :  Edmonston  and  Douglas. 

The  Appellate  Jurisdiction  of  the  House  of  Lord^^  from  the  Courts 
of  Scotland.  By  James  Anderson,  Esq.,  Q.C.  Printed  for 
Private  Circulation. 

The  past  vacation  has  been  unusually  prolific  of  speculative  treatises 
on  law.  In  addition  to  Mr  Frasers  work,  which  is  noticed  else- 
where in  these  pages,  we  have  a  sheaf  of  legal  monographs,  contri- 
huted  to  the  Transactions  of  the  Social  Science  Association,  at  their 
recent  meeting  in  Glasgow.     Two  of  these  papers  (of  which  we 
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prefix  the  titles)  are  deserving  of  notice  from  the  intrinsic  import- 
ance of  the  subjects  treated ;  bat  the  former  has  an  additional  claim 
on  our  attention,  in  respect  that  it  conveys  a  variety  of  useful  and 
interesting  information  on  a  subject  which  concerns  the  profesaon, 
and  is  not  easily  obtained  elsewhere.  We  venture  to  affirm,  that  very 
few  Scotch  readers  of  the  parliamentary  debates  have  formed  any 
definite  conception  as  to  the  merits  or  demerits  of  the  Bankraptcy 
Billy  which  was  to  have  been  the  great  feature  of  the  legislation  of 
the  last  session.  Expense  heaped  upon  expense,  and  confa^on 
worse  confounded :  such  were  the  impressions  we  received  from  the 
discussion  of  its  multitudinous  details.  In  his  paper  on  the  snbject 
Sheriff  Bell  has  explained,  in  a  very  luminous  manner,  the  leading 
points  of  agreement  and  difference  which  are  presented  in  a  com- 
parison of  tne  Scotch  and  English  bankruptcy  systems.  The  large 
experience  which  the  Lanarkshire  Sheriffs  have  had  in  the  adoii- 
nistration  of  this  useful  department  of  the  law,  invests  the  opinion 
of  any  of  those  gentlemen  with  the  weight  of  authority.  Mr  Bell. 
while  bestowing  a  well-merited  encomium  on  the  Scottish  system. 
discloses  some  facts  connected  with  the  working  of  the  English 
bankruj^y  jurisdiction  of  a  startling  character,  which  will,  we 
hope,  be  duly  pondered  by  those  members  of  the  mercantile  com- 
munity who  are  so  anxious  to  embark  on  a  career  of  wholesale 
assimilation.  For  example,  we  are  informed,  on  the  most  reliable 
authority,  that  the  expense  of  realizing  an  English  bankropt's 
estate  amounts,  on  the  average,  to  the  snug  little  discount  of  tkirip- 
three  per  cent,  on  the  assets ;  the  expenses  in  Scotland  being,  a.' 
Mr  Ec»son  informs  us,  only  12^  per  cent.  Our  astonishment  at  the 
extravagant  results  of  the  English  system  vanishes  when  we  reflect 
that  the  English  Courts  of  Bankruptcy  are  not  only  self-supporting, 
but  are  made  to  maintain  a  judicial  staff  nearly  equal  to  tne  Coort 
of  Session,  and  a  whole  army  of  sinecurists,  in  the  shape  of  regis- 
trars, assignees,  district  ancl  county  registrars,  taxing  masters,  ao 
countants,  deputy  masters,  etc.,  etc.,  etc.  We  observe  that  Mr  Bell 
indorses  many  of  the  criticisms  passed  upon  Sir  K.  BethelFs  bill 
in  the  House  of  Commons,  and  insists  on  justice  being  brought 
home  to  every  man's  door  by  an  amalgamation  of  the  Jrankitiptcy 
with  the  County  Courts.  The  Attorney-General  objected  to  the 
frightful  expense  (something  like  L.100,000  per  annum)  which 
would  be  incurred  by  pensioning  off  the  existing  staff  of  officials ; 
but  we  really  do  not  see  any  necessity  for  making  them  pensioner. 
A  public  servant  may  be  allowed  to  claim  a  Sfe  interest  in  his 
salary ;  but  he  has  no  right  to  object  to  any  reasonable  change  in 
the  routine  of  his  duties,  so  long  as  these  duties  are  not  incompatible 
with  his  position.  We  say,  therefore,  make  the  existing  Commis- 
sioners perform  the  circuit  of  the  County  Courts  in  their  sereral 
districts  as  long  as  they  continue  to  hold  office ;  and,  on  their  death 
or  resignation,  let  the  duty  devolve  upon  the  County  Court  Jadge. 
Any  routine  duty  requiring  attention  during  the  interval  between 
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the  Commissioners'  visits  could,  in  the  meantime,  be  perfoimed  by 
the  County  Court  Judge. 

Some  snrprbe  has  been  manifested  in  Scotland  at  the  opposition 
which  the  Attorney-General  encountered  in  his  endeavour  to  abro- 
gate the  old  distinction  between  bankrupts  and  insolvents,  traders 
and  non-traders.  The  following  passage  contains  the  solution  of 
the  riddle : — 

'*  In  England,  varioua  acts,  which  are  in  themselves  harmless  or  indifferent, 
are  held  to  be  acts  of  bankruptcy,  if  done  *  with  intent  to  defeat  or  delay  ere- 
ilitors.'  It  is  often,  however,  difficult  to  ascertain  with  what  intent  an  other- 
wise indifferent  act  has  been  done ;  and  the  same  presumption  will  not  always 
arise  in  the  case  of  a  trader  and  non-trader.  Thus,  departing  the  realm,  or 
remaining  abroad—- departing  from  one^s  dwelling-house,  or  absenting  one^s  self 
from  it — beginning  to  keep  within  house,  conveying  property,  etc., — are,  in 
England,  acts  of  bankruptcy,  if  done  *  with  intent ;  *  and,  in  as  far  as  traders 
are  concerned,  this  test  is  perhaps  fair  enough,  for  a  trader  cannot,  in  ordinary 
circufflstances,  remain  furth  of  the  realm  for  any  long  period,  or  absent  himself 
from  his  ordinary  dwelline-place,  or  keep  exclusively  within  it,  or  gratuitously 
convey  away  property,  wiSiout  giving  rise  to  the  presumption  that  he  is  about 
cedere  foro.  But  the  same  observation  does  not  apply  to  many  classes  of  nou- 
tradePB ;  so  that  when  the  Attomey-Greneral  proposed  simply  to  alter  the  word 
'  tiuder,*  as  contained  in  the  Consolidation  Act  of  1849,  mto  ^  any  debtor,*  it 
l^ecame  evidently  necessary  either  to  make  a  distinction  in  what  were  to  be  con- 
sidered acts  of  l^nkruptcy,  or  to  modify  materially  the  existing  Acts.  This  last 
couree  was  adopted,  but,  in  the  opinion  of  some,  not  to  a  sufficient  extent.  Country 
gentlemen  and  others  took  alarm,  and  maintained  that  some  of  the  acts  still 
retted  as  tests  of  bankruptcy  might  be  so  in  a  trader,  but  did  not  admit  of 
the  same  construction  in  the  case  of  a  non-trader.  It  will  not  be  difficult,  it  is 
conceived,  to  obviate  this  objection ;  and,  as  the  obtaining  an  adjudication  of 
bankruptcy  is  really  a  privilege  to  an  honest  insolvent,  it  is  to  be  hoped  that 
the  law  of  England  will  be  assimilated  in  this  respect  to  that  of  ScoUand,  by 
extending  the  provisions  of  a  Consolidation  Act  to  all  and  sundry." 

The  most  objectionable  feature  in  the  Scotch  system  is  the  faci- 
lities which  it  aflfords  to  bankrupts  for  obtaining  their  discharge. 
With  the  following  judicious  observations  on  this  point,  we  may 
appropriately  close  our  notice  :*— 

^'  In  Scotland,  if  the  creditors  accept  of  a  composition,  the  bankruptcy  is 
thereby  brought  to  an  end,  and  the  bankrupt,  on  emitting  a  declaration  or  oath 
that  he  has  made  a  full  and  fair  surrender,  is  entitled  to  his  discharge  from  the 
Court.  If  the  estate  is  wound  up  by  a  division  of  the  whole  assets  among  the 
creditore,  the  bankrupt  may  apply  for  his  discharge  at  different  periods  within 
the  two  first  years  oi  the  bankruptcy,  provided  he  obtains  the  concurrence  of 
the  statutory  majority  of  creditors  applicable  to  each  period  ;  and  after  the  lapse 
"f  two  years  he  may  apply  without  any  concurrence.  If  no  appearance  is  made 
ja  any  of  the  above  instances  to  oppose  the  discharge,  the  Lord  Ordinary  or 
Sheriff  is  bound  to  grant  it ;  but  if  there  be  opposition,  the  judge  may  either 
(jTant,  refuse,  or  suspend  consideration.  There  is  certainly  an  impression  abroad 
^  Scotland  that  a  bankrupt  sometimes  obtains  his  discharge  too  easily,  which 
^  no  doubt  attributable  to  the  fact  that,  when  he  can  command  the  requisite 
<^ncurrence,  or  keep  back  opposition,  the  Court  has  no  discretion  to  refuse — in 
conformity  with  the  favourite  and  popular  principle  of  our  bankrupt  law,  that 
^he  creditors  themselves  should  have  a  large  control.  There  are  ample  oppor- 
tunities for  opposing  discharges  if  the  creditors  choose  to  avail  themselves  of 
^hem.  The  initiative  is  with  them  ;  but  although  a  great  ciy  is  raised  when  a 
glaring  case  is  first  brought  to  light,  the  bankrupt  has  commonly  only  to  Tvait 
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for  a  month  or  two  till  the  indignation  cools,  and  he  will  then  be  pretty  sare  to 
find  that  the  creditors  have  made  up  their  minds  to  the  loss,  and  renlTed  to 
devote  no  further  time  or  expense  to  the  matter.  In  very  bad  cases,  if  a  friecii 
can  be  got  to  help  the  bankrupt  to  pay  a  little  larger  composition  than  ihs 
estate  wQl  show,  there  is  generally  Utue  difficulty  in  getting  throu^  with  his 
discharge.  The  judge*s  duty  being  only  ministerial,  it  is  a  notorioos  het  that 
the  worst  cases  which  have  recentiy  appeared  in  the  Court  at  (rlasgow  have 
been  wound  up  without  opposition,  ^e  simple  desire  for  justice  is  not  a  safi- 
ciently  strong  motive  to  induce  a  creditor  to  take  up'an  antagonistic  position 
with  no  prospect  of  personal  advantage,  and  a  certainty  of  incarring  some  ei- 
pense.  The  more  entirely  that  the  anets  have  disappeared,  the  more  Ukdj  is 
It  that  the  estate  will  be  left  to  itself.  But  it  is  dear  that  creditara  should  not 
be  allowed  to  condone  a  fraudulent  bankrupt,  and  it  might  be  an  improvement 
to  make  it  a  part  of  the  duty  of  a  pubUc  officer  to  inquire,  in  every  case,  into 
the  conduct  of  the  bankrupt,  with  power,  not  only  to  negative  his  discharge, 
but  to  cause  the  institution  of  a  criminal  prosecution  when  such  was  necesBarf  .*" 

Mr  Anderson's  pamphlet  on  the  Appellate  Jurisdiction  will  be 
read  rather  from  the  interest  attaching  to  his  opinion^  than  for  tbe 
merit  of  any  suggestion  it  contains.  His  creea  is  that  of  an  opti- 
mist; the  object  of  his  adoration,  an  infallible  House  of  Lords. 
We  believe  that  at  the  present  time  the  law  of  Scotland  is  veij 
admirably  administered  in  the  supreme  judicature ;  but  it  is  not  so 
many  years  since  their  Lordships  sat  self-condemned  by  the  Eeport 
of  a  committee  of  their  owp  House.  Mr  Anderson  is  against  the 
admission  of  a  Scotch  judge  into  the  House  of  Peers ;  and,  if  we 
remember  rightly,  his  evidence  before  the  Lords'  committee  was  in 
consonance  with  his  present  opinion.  An  opposite  opinion,  how- 
ever, was  expressed  by  most  of  the  witnesses  of  eminence  who  were 
exan)ined,  including  the  present  Lord  President  of  the  Court  of 
Session,  and  the  Lord  Justice-Clerk,  the  Lord  Advocate,  and  Mr 
Roundell  Palmer;  and  their  opinion  in  favour  of  the  creation  of  a 
Scotch  Law  Lord  was  adopted  by  the  committee.  It  is  quite  io 
vain  to  argue  as  if  the  Scotch  Peer  would  sway  the  deliberations  of 
the  House,  and  that  the  public  con&dence  in  its  decisions  would  be 
weakened.  The  example  of  the  Privy  Council  proves  the  contrary. 
It  is  a  part  of  the  statutory  constitution  of  that  court,  that  it  should 
always  contain  a  salaried  Indian  judge  as  one  of  its  members;  and 
although  Sir  Edward  Kyan's  services  were  very  highly  appreciated 
in  the  Council,  yet,  in  point  of  fact,  the  judgment  of  the  Court  has 
most  frequently  been  delivered  by  Lord  Kingsdown,  or  one  of  the 
Chancery  judges;  and,  as  Mr  Palmer  remans:ed,  it  would  be  con- 
trary to  all  experience  to  suppose  that,  in  case  of  a  difference  of 
opinion,  that  of  the  Indian  judge  would  necessarily  prevail. 

The  only  obstacle  to  the  appointment  of  a  l^cotch  Law  Lord  is 
the  difficulty  of  finding  a  lawyer  of  sufficient  fortune  to  justify  his 
undertaking  the  burden  of  a  hereditary  peerage ;  nor  do  we  see 
how  this  difficulty  is  to  be  obviated,  except  by  resorting  to  the 
alternative  of  a  life  peerage,  or  a  transference  of  the  appellate  juris- 
diction to  the  Privy  Council. 

Mr  Anderson,  however,  proposes  to  infiltrate  some  Scotch  law 
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into  the  House  by  the  better  education  of  the  class  from  which  its 
members  are  usually  recruited.  He  looks  forward  to  a  halcyon  age, 
when  English  counsel  will  be  able  to  pass  examinations  in  Erskine, 
and  when  the  Advocates'  Library  will  be  the  scene  of  oracular 
utterances  on  ^^  powers  appendant  and  in  gross."  He  complains 
that  the  lawyers  of  both  kingdoms  studiously  abstain  from  acauiring 
a  knowledge  of  the  laws  of  the  neighbouring  territory.  With  all 
deference  to  the  author,  this  is  mere  moonshine.  The  English  bar 
practising  in  the  House  of  Lords  do  their  best,  we  presume,  to  ac- 
Qaire  a  competent  knowledge  of  Scotch  law.  We  on  this  side  of 
the  Tweed  give  what  time  we  can  spare  to  the  perusal  of  the 
English  Reports ;  but  we  cannot  expect  to  master  the  technicalities 
of  a  system  which  can  only  be  successfully  studied  by  those  who 
are  engaged  in  its  practical  administration.  It  is  fortunate  that 
there  are  men,  like  Mr  Anderson,  who  have  had  the  opportunity  of 
acquiring  proficiency  in  both  departments  of  jurisprudence.  Yet, 
while  we  acknowledge  the  ability  and  acquirements  of  that  gentle- 
man, we  would  prefer,  on  a  pure  question  of  Scotch  law,  to  take  the 
opinion  of  an  advocate  practising  m  Scotland ;  and  we  suspect  that 
Mr  Anderson  would  be  inclined  to  pay  but  little  deference  to  the 
opinion  of  a  Scotch  judge  on  a  matter  of  English  law,  if  the  opinion 
in  question  happened  to  differ  from  his  own.  The  principle  of  treat- 
ing foreign  law  as  matter  of  fact  is  perfectly  sound.  A  Stowell  could 
rise  superior  to  it,  when  occasion  required ;  but  it  is  valuable  as  a 
bnlwarK  against  the  empiricism  of  second-class  publicists. 


Address  on  the  Art  of  Pleading;  Delivered  to  the  Glasgow  Legal 
and  Speculative  Society.  By  the  Right  Hon.  Jahes  Mon- 
CREIFF.     London  and  (jlasgow :  Kichard  Griffin  &  Co. 

The  Legal  and  Speculative  Society  have  shown  their  appreciation 
of  the  excellent  advice  given  to  them  last  September,  by  publishing 
the  Lord  Advocate's  address  to  their  body.  It  was  not  possible 
that  one  who  has  attained  so  well-merited  a  reputation  as  an  eloquent 
and  artistic  speaker,  could  undertake  to  communicate  the  results  of 
his  forensic  experience  without  dropping  some  hints  that  deserve  to 
be  rescued  from  oblivion.  In  the  address  before  us,  the  Lord 
Advocate  seems  to  have  judiciously  abstained  from  laying  down  any 
mles  for  the  acquirement  of  a  good  style ;  and  has  contented  himself 
with  directing  the  attention  of  his  auditory  to  the  most  important 
points  which  lead  to  the  attainment  of  success  in  pleading. 

Viewed  in  this  light,  the  subject  is  one  that  may  be  studied  with 
advantage  by  the  practising  pleader  as  well  as  by  the  student ;  and 
we  venture  to  say,  there  are  few  even  iu  the  higher  walks  of  the 
profession  who  may  not  find  in  these  pages  matter  calculated  to 
stimulate  reflection,  and  to  suggest  improvement  in  their  profes- 
sional avocation.  It  is  instructive  to  notice  that  the  two  points  on 
which  the  learned  author  most  strongly  insists,  as  the  comer-stones 
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of  every  skilftllj  constructed  legal  argument,  are  predsely  those 
which,  in  popular  estimation,  are  most  inimical  to  the  forensic  art. 
They  are — (1)  carefnl  arrangement,  combined  with  perfect  acca- 
racy  in  the  statement  of  facts ;  (2)  the  doing  justice  to  the  argu- 
ment  of  the  opposite  party.  We  have  firequently  heard  the  remark 
from  those  who  have  oeen  professionally  acquainted  with  the  great 

f)leader8  of  our  time,  that  nothing  was  more  surprising  than  the  per- 
ect  mastery  which  these  intellectual  gladiators  had  acquired  over 
all  the  facts  of  an  intricate  case.  The  habit  of  acquiring  rapidly, 
and  mentally  retaining,  the  •  details  of  a  case,  is,  doabtless,  to  be 
learned  by  practice,  like  every  other  accomplishment  If  not  of 
spontaneous  growth,  it  is  speedily  forced  upon  the  barrister;  be- 
cause the  judges,  who  are  themselves  masters  of  the  art,  are  seldom 
very  tolerant  of  blunders  on  the  part  of  those  whose  duty  it  is  to 
inform  the  mind  of  the  Bench.  As  to  practice  in  the  arena  of 
argument  (the  other  great  field  of  forensic  controversy),  there  is 
much  force  in  the  following  observations,  in  which  the  LiOrd  Advo- 
cate conveys  a  graceful  compliment  to  an  old  political  rival,  and  a 
master  in  the  art  which  the  lecturer  has  very  successfully  essayed 
to  expound : — 

^^  In  the  next  place,  go  straight  up  to  ^our  adyersary's  argument.  It  was  idd 
to  me  of  the  late  John  Clerk,  who  was  m  his  time  probably  the  most  acute  and 
boldest  pleader  at  the  bar,  that  he  despised  greatly  some  of  his  cotemporaries 
who  went  round  about  the  adyarsary,  and  never  fisdrly  met  him,  but  endeayouroi 
to  draw  away  the  attention  of  the  Court  from  the  strength  of  the  aigoment. 
His  adyice  to  his  younger  friends  was, — Go  straight  up  to  your  adyeraarj's 
argument ;  meet  it  if  you  can,  and  if  you  can't  meet  it,  why,  then,  loee  your 
case.  Again,  never  misstate  the  argument  of  your  adyersary  in  order  to  gain 
an  advantage  for  your  own.  Rather  state  it  strongly ;  and  here,  I  think,  I 
may  quote,  without  offence,  the  practice  of  a  great  leading  pleader  now  on  the 
bench — ^I  mean  the  present  Lora  Justice-Clerk,  who,  in  l^^al  dialectioB,  vu 
probably  as  accomplished  a  man  as  the  bar  of  Scotland  eyer  produced.  One  of 
his  great  merits  was,  that  he  never  misstated  his  adversary's  argument ;  indeed, 
he  very  often  stated  it  more  strongly  than  his  adversary  had  done,  and  put  it 
in  the  strongest  and  clearest  light,  just  in  order  that  his  triumph  might  oe  the 
greater  when,  after  having  presented  it  in  its  full  force,  he  was  enabled  to  cmd 
it  into  atoms.  The  victory  is  not  worth  winning  if  you  have  not  stated  fairlr 
the  argument  of  your  adversary." 


CnrrtBpnhnrL 


PLEAS  IN  LAW. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

Sir, — Your  readers  who  practice  before  the  Court  of  Session  ai«  aware  of  the 
custom  which  now  so  uniyersally  prevails,  in  the  preparation  of  actions  to 
annex  to  the  simimons,  instead  of  detailed  and  articulate  pleas  applicable  to  all 
the  points  of  law  which  are  inyolved  in  the  case  raised,  a  general  plea  to  the 
effect  that,  in  the  circumstances  condescended  on,  the  ptumier  is  entitled  to 
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decree  in  tenns  of  the  conclusioiis  of  his  action.  In  a  large  majority  of  the 
actions  which  are  brought  into  Court,  I  beUeve  this  is  the  manner  in  which  the 
afiinnation  or  pronosition  of  the  law  applicable  to  the  case  is  set  forth  in  the 
iiist  instance ;  ana  when  an  action  is  undefended,  or  when  there  is  decree  in 
absence,  of  couise  the  matter  goes  no  further.  When,  however,  defences  are 
lodged,  and  when  it  is  seen  what  the  points  of  law  to  be  really  raised  are  (and 
it  fails  to  the  party  sued,  not  to  the  party  suing,  to  raise  such  points),  the  prac- 
tice is  for  the  party  suing,  on  adjustment  or  revisal  of  his  case,  to  put  forward, 
with  more  or  leas  amplitude,  the  special  pleas  on  which  he  considers  it  necessary 
to  rest  his  case  with  reference  to  the  points  so  raised.  At  the  same  time,  in 
almost  all  cases,  both  parties  fortify  themsdyes,  over  and  above  their  special 
pleas,  with  a  general  plea  or  pleas,  to  cover  points  either  unforeseen  or  too  trivial 
to  be  specially  set  forth. 

But  It  has  recently  been  announced  from  the  Bench,  in  one  or  more  depart- 
ments of  the  Court,  that  they  have  resolved  to  hold  that  the  general  plea  above 
aoticed  is  not  a  sufficient  plea  in  law,  and  that  actions  brought  into  Court,  in 
which  the  plea  is  stated  in  that  form,  will  not  be  sustained. 

Now,  I  am  humbly  of  opinion  that  this  intimation  is  somewhat  uncalled  for, 
and  that  it  wiU  be  attended  with  serious  practical  inconvenience,  without  any 
corresponding  advantages. 

la  the  first  place,  I  cannot  concede  that  the  general  plea,  as  usually  stated, 
or  at  least  as  it  may  be  stated,  with  verv  slight  verbal  alteration,  is  not  a 
validly  stated  plea.  A  large  majority  of  the  profession  must  consider  it  to  be 
BO,  otherwise  tiiey  would  not  use  it ;  and  the  Bench  have  not  authoritatively 
decided  to  the  contrary,  for  the  question  has  never  yet  been  raised  in  argument. 

In  the  second  place,  supposing  the  general  plea  to  be  stated  in  a  competent 
shape,  it  is  of  the  utmost  convenience,  and  therefore  of  great  practical  sidvan- 
tage,  that  the  matter  should  be  left  on  its  present  footing.  It  may  be  said  that, 
in  its  present  shape,  it  gives  no  sufficient  notice  or  intimation  to  the  party  sued 
of  the  grounds  of  law  on  which  the  party  suing  founds  his  conclusions.  Grant 
that  it  does  not  do  so  in  itself,  the  party  sued  has  been  put  by  the  condescend- 
ence, which  precedes  the  plea,  in  possession  of  the  whole  facts  and  circumstances 
uader  which  he  is  brought  into  Court,  and  of  the  claim  arising  against  him  out 
of  these  facts  and  circmnstances.  If  they  are  true,  and  if  they  are  relevant 
and  coherent,  he  cannot  fail  to  perceive  how  far  or  otherwise  they  affect  him. 
If  they  are  not  true,  it  is  for  the  party  sued  to  say  so.  If  they  are  not  relevant 
and  coherent  io  sustain  the  claim  made  against  him,  it  is  equally  for  him  to 
point  out  how  they  are  not  so.  Then  is  the  time  for  the  party  suing  to  state 
fully  the  pleas  in  law  on  which  he  may  then  find  it  necessary  more  specially  to 
found.  These  pleas  come  then  to  be  the  reply  in  law  of  the  party  suing  to  the 
pleas  in  law  proponed  in  behalf  of  the  party  sued,  and  on  which  both  parties  are 
to  join  issue  m  so  far  as  regards  the  law  of  the  case. 

It  may  be  said,  that  in  the  point  of  view  above  contended  for,  a  general  plea 
in  law  appended  to  the  smnmons  is  of  no  value  whatever ;  and  that,  if  it  is 
always  to  be  in  the  same  form,  it  might  as  well  be  dispensed  with.  I  do  not 
deny  that  the  view  here  taken  is  open  to  this  observation,  but  I  think,  notwith- 
standing, that  a  general  affinnance  of  the  right  of  a  partj  pursuing  is  in  place  at 
the  end  of  his  summons  and  condescendence.  In  any  point  of  view,  it  gives  form 
ftnd  completeness  to  his  case ;  and  it  serves,  besides,  as  a  sort  of  matrix,  compre- 
hending and  including  the  special  pleas  to  be  afterwards  raised  in  it,  if  such 
shall  be  found  necessary. 

Let  me  also  inquire,  how  is  it  possible  practically  to  work  out  the  require- 
ments of  the  statute  in  any  other  way?  In  an  action  involving  numerous  and 
complicated  facts,  if  special  pleas  are  required  in  the  first  instance,  it  would  be 
necessary  to  state,  in  a  separate  and  articulate  proposition,  in  so  far  as  bearing 
on  the  conclusions  of  such  action,  every  legal  inference,  direct  and  alternative, 
arising  from  each  separate  circumstance,  or  set  of  circimistances,  from  beginning 
to  end  of  the  whole  detail,— some  of  these  propositions  being  probably  of  the 
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Bunplest  and  mofit  axiomatic  kind.  Take,  for  example,  such  a  caae  as  that  d 
A  pursuing  B  for  the  price  of  a  horse  sold.  There  would  probably  be  reqini«d, 
besides  a  statement  of  the  facts,— >which^  one  would  think,  is  all  that  B 
could  justly  be  entitled  to  expect  in  the  first  instance, — one  l^gal  propositiotu 
that  by  such  and  such  facts  a  contract  of  sale  was  constituted  between  tb« 
parties ;  another  proposition,  that  A  having  fulfilled  his  part  of  sudi  contract^ 
B  was  bound  to  fulfil  his ;  a  third,  that  B  having  failed  to  do  so,  he  was  lial^, 
etc.,  etc.,  and  so  on.  If  it  can  be  maintained  that  to  impose  such  a  duty  od 
A,  in  seeking  the  aid  of  a  court  of  law  to  recover  his  just  claims  in  a  manDf? 
consonant  with  the  dispensation  of  justice  for  the  convenience  of  the  nablic, 
can  be  for  the  benefit  of  B,  or  of  any  other  person  except  writers'  derks  and 
paper-makers,  we  undertake  to  surrender  our  argument. 

If  parties  brought  into  Court  in  the  position  of  defenders  were  in  any  vit 
aggrieved  by  die  practice  which  has  prevailed  since  the  passing  of  the  Coint  d 
Session  Act  of  18§0  (under  which  this  question  arises),  they  would  nndouhtedlT 
have  discovered  this  for  themselves,  and  have  made  it  a  ground  of  defence  or 
objection  to  the  action ;  yet,  strange  to  say,  in  no  case,  so  far  as  I  can  kant 
has  such  a  defence  or  objection  been  seriously  urged  or  maintained. 

You  are  aware  that  in  some,  though  not  in  very  many;  cases,  reocwds  have 
been  adjusted  and  closed  without  any  other  plea  than  the  general  plea  being 
stated  or  inserted  on  behalf  of  the  pursuer.  It  may  be  superfluous  to  obeerre 
that  this  is  a  course  which  I  do  not  attempt  to  defend.  But,  with  r^aid  to 
bringing  actions  into  Court,  I  think  that  very  different  considerations  ^iplr ; 
and  that,  keeping  in  view  the  attainment  of  justice,  the  advantage  of  tfae 
public,  and  the  convenience  of  the  profession,  the  present  practice  ou^t  not  to 
be  interfered  with. — I  am,  etc.  S. 


REPRESENTATION  IN  LEGITIM. 

Edinburgh,  20/A  November  1S60. 
Sir, — I  beg,  through  you,  to  call  the  attention  of  the  profession  to  a  subjerr 
which  appears  to  be  well  worthy  of  the  attention  of  our  practical  law  reformers, 
and  which,  I  betieve,  only  requires  to  be  ventilated  in  drder  to  an  improvem^T 
being  effected  upon  the  existing  state  of  matters. 

I  refer  to  the  subject  of  representation,  or  rather  the  present  non-repreienta- 
tion,  quoad  legitim. 

By  the  recent  Intestacy  Act,  18  Yict.,  e.  23,  representation  in  moveables  wv 
introduced,  and  I  believe  that  that  meets  with  umversal  approval ;  but  the  Act 
is  so  limited  by  the  interpretation  clause  as  not  to  apply  at  all  to  legitim.  Whj 
should  this  be  so?  Assuming  that  our  rule  of  law,  which  puts  it  out  of  the 
power  of  a  father  to  test  upon  the  legitim  fund  to  the  prejudice  of  his  cfaildreD. 
U  right,  then  it  appears  to  me  that  there  iB  more  reason  for  applying  the  pfin- 
ciple  of  representation  to  t^e  leaitim  fund  than  to  the  dead^s  part. 

As  our  law  at  present  stands,  grandchildren  by  a  predeceasing  child  may 
succeed  to  a  portion  of  the  dead^s  part,  which  the  grandfather  woidd  have  h»i 
it  in  his  power  to  have  put  past  their  parent ;  but,  strange  to  say,  they  do  not 
succeed  to  that  which  the  ^ndfather  would  have  had  no  power  to  put  pa^ 
their  parent,  had  that  parent  survived.  This  seems  an  anomaly,  but  which  1 
would  fain  hope  ere  long  to  see  removed,  by  the  introduction  of  representatiozi 
quoad  the  legitim  fimd.  It  will  be  observed  that  this  would  not  alter  the  pre- 
sent state  of  the  law  as  between  parent  and  child,  but  would  only  introduce  a 
more  equitable  distribution  of  the  legitim  fund  as  between  immediate  children 
and  grandchildren  by  a  predeceasing  child. 

It  seems  desirable,  also,  to  keep  the  subject  of  the  law  of  deathbed  from 
sleeping,  that  it  may  the  sooner  become  the  subject  of  its  long  sleep.—!  an 
yours,  etc.,  Ita  ect. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 
C.  D.  Young's  Trustee  v.  Johnston. — Nov.  14. 
Compensation — Process. 
Tbe  defender,  William  JohnstoD,  contracted  in  April  1858  with  the 
bankrupts,  C.  D.  Young  and  Co.,  for  two  steam-engines  at  L.220.  He 
received  them  on  2d  June,  and  on  17th  June  the  insolvency  of  G.  D. 
Young  and  Ca  was  declared,  at  which  time  this  firm  was  a  debtor  to 
the  defender  under  two  bilb  due  on  20th  July — one  for  L.123,  14s.,  and 
the  other  for  L.9^,  148.  The  defender  proposed  to  set  off  the  value  of 
the  bills  and  charges  thereon  against  the  price  of  the  engines,  and  to 
rank  for  the  balance  in  the  sequestration.  The  pursuer,  who  is  trustee 
on  the  sequestrated  estate,  refused  his  claim,  and  raised  the  present 
action  of  reduction,  which  is  laid  on  the  Act  1696.  An  issue,  which 
was  not  an  issue  of  reduction,  was  proposed  and  disallowed  by  Lord 
IQnloch,  who  indicated  an  opinion  that  there  was  no  issuable  matter  in 
the  record.  In  this  view  the  Court  concurred ;  but  there  was  a  differ- 
ence of  opinion  as  to  whether  the  case  could  be  at  once  dismissed.  Lord 
Ivory  thought  the  action  could  not  be  dismissed,  and  that  on  a  report 
by  the  Lord  Ordinary  under  13  &  14  Yict.,  c.  36,  sec.  38,  the  only 
question  competently  before  the  Court  was,  whether  there  was  issuable 
matter  or  not.  Lord  Deas  thought  it  quite  competent  to  go  farther,  and 
dismiss  the  action,  but  unsafe  to  do  so  in  the  present  case ;  and  in  this 
view  the  others  concurred.  The  Court  accordingly  disallowed  the  issue ; 
and  having  regard  to  the  structure  of  the  record,  find  that  no  issue  can 
be  granted  under  it,  and  remit  to  the  Lord  Ordinary  to  proceed  with 
the  cause. 

T.  D.  Douglas  t;.  Turner  et  al. — Nov.  15. 
Bill  of  Exchange — Prescription. 
lo  1837,  Allan  George  Bogle,  then  a  banker  in  Florence,  borrowed 
the  sum  of  L.  1000  from  T.  D.  Douglas  and  others,  for  which  he  granted 
his  promissory-note,  and  also  an  assignation  in  security  of  all  right  and 
interest  belonging  or  competent  to  him  in  the  succession  of  Allan  Bogle, 
his  father,  whether  by  marriage-contract,  wiU,  or  otherwise.  The  original 
piX)missory-note  for  L.1000  was  twice  renewed  by  Allan  George  l^gle, 
the  last  renewal  being  in  1840.  In  1843,  A.  G.  Bogle  died,  and  Mr  Blake 
is  his  surviving  executor.  The  assignation  in  Mr  Douglas'  and  others* 
favour  was  declared  to  be  in  security  only,  and  the  grantees  bound 
themselves  to  denude  when  they  were  fully  relieved  by  payment  of 
the  loan.  A  multiplepoindiug  having  been  raised  for  the  distribution 
of  Allan  Bogle's  estate,  the  assignees  claimed  in  it  on  the  fund  m  medio 
so  far  as  foUing  to  Allan  George  Bogle.  Blake,  Allan  George  Bogle's 
executor,  opposed  their  claim,  on  the  ground  that  the  original  promissory- 
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noto  had  been  discharged,  and  the  renewal  notes  had  been  extinguished 
by  the  sexennial  prescription.  The  Lord  Ordinary  (Neaves)  sustained 
the  claim,  holding  that  the  assignation  in  secarity  sabsbted  for  the  loan 
for  which  the  several  notes  were  granted,  and  therefore  that  prescriptioD 
could  not  be  pleaded ;  and  the  Court  unanimously  adhered.  Lord  Dem 
wished  it  to  be  understood  that  the  Court  went  entirely  on  the  terms  of 
the  assignation,  and  not  on  the  difficult  questions  under  the  12  Geo.  III., 
noticed  by  the  Lord  Ordinary.  The  assignation  was  sufficient  evidence 
of  the  debt,  requiring  to  be  met  by  allegation  and  proof  of  payment  or 
extinction,  which  it  had  not  been.     It  subsisted  for  forty  years. 

ImfRS  V.  Reid's  Exkcutors. — Nov.  17. 
Triennud  Ptescnptkm — Admiasion, 
The  effect  of  certain  letters  of  the  advocator  after  the  course  of  the 
triennial  prescription  is  the  matter  of  dispute  in  this  advocation  fitun 
Banfibhire,  at  the  instance  of  Charles  Innes,  lately  vintner,  Charleston. 
The  pursuers,  the  executors  of  the  late  Alexander  Reid,  Esq.,  of  Mac- 
allan Distillery,  seek  to  recover  from  the  advocator  L.34,  178.  0|d., 
being  the  alleged  balance  of  an  account  of  about  L.145  for  whisky,  end- 
ing 6th  January  1844.  In  1846  the  defender's  afiairs  feU  into  disorder, 
and  he  offered  a  composition  of  6s.  a  pound  to  his  creditors.  The  par> 
suers  believe  that  Mr  Reid  agreed  to  accept  of  this  composition,  hot 
deny  that  the  '*  transaction  was  completed,'*  and  deny  that  the  com- 
position was  paid.  In  1847  Mr  Reid  died,  and  the  agent  for  the  pur- 
suers applied  to  the  defender  for  payment  of  the  account  now  sued  for. 
In  March  1848  he  wrote,  denying  vaguely  the  accuracy  of  the  account, 
and  on  dOth  September  1848  he  wrote  as  follows: — **I  hade  a  letter 
sometime  iigo  from  you  about  the  leat  Mr  Read's  account,  which  is  not 
corect.  I  am  charged  for  about  35  pounds,  and  I  can  prove  I  am  not 
due  twenty.  The  number  of  gallons  is  corect ;  but  1  am  charged  about 
Is.  6d.  per  gallon  more  than  the  agreed  prise,  and  lekways  I  am  chained 
a  long  time  back  with  this  Is.  6d.  on  the  gallon.  I  can  show  a  bahmoe 
between  Mr  Read  and  I,  and  his  own  signature  to  it,  which  the  over- 
charge on  the  whisky  for  such  a  length  of  time  makes  a  difference 
between  us ;  and  lekways  I  have  ane  account  against  Mr  Read  and  the 
Doctor,  I  think  upwards  of  8  £  pounds ;  and  I  have  also  a  letter  from 
Mr  Read's  own  hand  azcepting  of  my  offer  of  compositon,  whatever  it 
wase,  which  was  addressed  to  Mr  Fleming,  and  is  now  in  my  poeison. 
So  I  think  there  will  not  be  a  great  dale  to  do  if  once  we  had  a  ballance ; 
and  then  I  must  have  a  short  time  to  pay.  I  have  a  few  of  my  di?e- 
dendfl  to  settle  yet,  which  I  will  do ;  but  I  must  have  a  little  time  to  do 
it.  Lek  a  stupid  fool  as  I  was,  I  agreed  to  pay  the  expinces,  which  has 
mined  me,  or  I  would  have  been  clear  long  ago.  I  was  oblidged  to  sell 
of  my  shop,  and  lekways  to  give  over  any  other  little  thing  which  be- 
longed to  me  for  to  get  cash  to  settle  as  fare  as  I  have  gone.  I  have 
had  your  letters  from  Mr  Fiiming  about  your  account ;  but  I  hope  yon 
will  give  me  a  little  time  to  pay  it,  and  I  will  pay  you  what  is  a  fair 
thing  onstly  and  without  very  little  troubell ;  but  if  you  and  others  pushes 
me  at,  I  will  neither  be  able  to  pay  the  principal  or  expiees,  so  I  hope 
you  will  give  me  a  little  time  for  your  sum,  and  I  will  feel  verry  grateful 
Xo  you  for  it,  and  pay  you  onestly ;  and  if  you  and  others  puts  on  ex- 
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pinces  on  me,  you  shall  have  joorseliBs  to  bleam,  and  you  will  see  where 
you  will  land."  These  letters  were  written  after  the  three  years ;  and 
after  more  than  another  three  years,  on  19th  April  1853,  he  wrote  con- 
cerning the  debt  that  he  considered  it  settled,  and  more,  that  he  held  a 
letter  from  Mr  Beid,  ''  saying  he  is  to  axept  of  my  composiso  whatever 
it  should  be."  On  the  case  being  advised,  the  Lord  President,  after 
stating  the  facts  of  the  case,  said  there  could  be  no  doubt  that  the  letters 
proved  that  the  furnishings  had  been  made,  and  that  something  was  due 
by  the  defender ;  but  the  defender  contended  that  in  his  letters  he  stated 
objections  to  the  debt  which  were  intrinsic  qualifications  of  the  admis- 
sions therein  made,  and  which  must  be  given  effect  to.  He  (the  Lord 
President)  had  no  difficulty  as  to  any  of  the  objections  stated  by  the  de- 
fender, except  that  in  which  he  said,  ''I  am  charged  about  Is.  6d.  per 
gallon  more  than  the  agreed  price.*'  Now,  in  order  to  be  effectual,  a 
qualification  must  be  as  unambiguous  as  the  admission.  Otherwise, 
Either  investigation  was  indispensable;  but  the  statement  just  noticed 
didn't  set  forth  the  exact  price  agreed  on  :  it  didn't  even  lead  to  that  by 
necessary  arithmetic.  It  only  went  to  this,  that  about  Is.  6d.  per  gallon 
too  much  had  been  charged  him.  That  was  so  ambiguous,  that  all  the 
effect  it  was  entitled  to— and  it  had  received  that — ^was  to  allow  of 
farther  proof.  On  the  proof  which  had  been  taken,  the  Sherifis  had 
rightly  decided  against  the  defenders.  The  case  of  Dowdy  and  Qrahamy 
8th  December  1859,  relied  on  by  the  defender,  had  no  bearing  on  the 
case,  for  it  did  not  relate  to  a  question  of  prescription.  The  other 
judges  concurred.  The  Court,  therefore,  refused  the  advocation  with 
expenses. 

Pet. — Smith  Brothsrs  and  Co. — Nov,  20. 

Recall  of  Seqaestrathn^-Siat.  23  ^  24  Vict,  c.  33. 

This  was  a  petition  by  Smith  Brothers  and  Co.,  manufacturers.  Key- 
wood,  Lancashire,  for  the  recall  of  the  sequestration  of  John  Rostron, 
designing  himself  lately  residing  at  Sunnyhill,  Cheetham  Hill,  Lanca- 
shire, presently  residing  at  143,  Princes  Street,  Edinburgh.  R.  Rostron 
was  sequestrated  in  Scotland  in  June  1860.  His  concurring  creditor 
was  Betty  Warburton,  his  maid-servant,  whose  claim  was  for  L.60  of 
arrears  of  wages.  The  principal  creditor  was  the  bankrupt's  aunt.  Miss 
Betty  Rostron,  residing  at  Holcombe,  to  whom  he  was  due  L.800.  The 
next  largest  creditors  were  the  petitioners,  their  debt  being  about  L.363. 
The  petition  for  a  recall  is  presented  under  the  recent  Bankruptcy 
Amendment  Act,  23  &  24  Vict.,  c.  38,  all  the  creditors  being  in  Eng- 
land, and  the  bankrupt  having  no  assets.  The  Lord  President  was 
clearly  of  opinion  that  this  was  a  case  in  which  the  Court  shonid  recall 
the  sequestration  in  the  exercise  of  the  discretion  conferred  on  them  by 
the  Bankruptcy  Amendment  Act.  The  other  judges  concurred ;  Lord 
Ivoiy  observing,  that  the  present  was  a  stronger  case  than  that  con- 
templated by  the  statute ;  for  not  only  a  majority,  but  the  whole,  of  the 
creditors  were  resident  in  England.     On  the  motion  for  expenses. 

Lord  IvoRT — At  the  date  of  the  sequestration,  it  was,  under  a  decision 
of  the  Second  Division,  a  valid  sequestraUon.  The  bankrupt,  therefore, 
could  not  be  made  liable  for  the  expenses  of  the  petition  itself,  but  only 
Tor  that  incurred  in  consequence  of  his  opposition  to  it. 
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Chkistina  M'Labek  oe  Shabpe  r.  Husband. — Nov.  14. 

Heview  m  Petitions— Siat.  20  ^  21  VicLj  c.  66. 

After  due  intimation  and  service  of  a  petition  for  the  appointment  of 
a  curcUar  bonis  to  a  lunatic,  the  Lord  Ordinary  on  the  Bills — there  being 
no  opposition — ^made  the  appointment  as  craved.  Mrs  Sharpe,  upon 
whom  the  petition  had  been  served,  but  who  had  made  no  appearance, 
now  presents  a  reclaiming  note  against  the  Lord  Ordinary's  interlocutor. 
The  competency  of  this  note  was  disputed  on  the  ground  that  she,  not 
having  appeared  before  the  Lord  Ordinary,  was  not  entitled  to  reclaim. 
The  Court  sustained  the  competency.  They  held  that,  in  cases  of  this 
nature,  where  application  is  made  to  the  equitable  jurisdiction  of  the 
Court,  which  required  to  be  itself  satisfied  before  making  the  appoint- 
ment, the  interlocutor  pronounced  is  on  the  merits,  whether  parties 
appear  or  no ;  and  that  therefore  any  party  having  '^  a  lawful  interest  to 
reclaim,"  may  do  so  in  terms  of  the  6th  section  of  the  20  &  21  Vict.,  c.  56. 
Drew  r.  Dick. — Nov.  16. 
Beponing  Note— Stat,  13  ^  14  Vict,  c.  86. 

This  was  a  reclaiming  note  (1)  against  an  interlocutor  of  the  Lo^i 
Ordinary  closing  the  record,  and  (2)  against  a  decree  by  de^ult,  in  con- 
sequence of  the  defender  refusing  to  debate  on  the  ground  that  he  had 
reclaimed  against  the  interlocutor  closing  the  record.  The  competencj 
of  the  reclaiming  note  was  objected  to  in  respect  that  the  record  was  not 
appended  to  the  note.  To  this  it  was  answered,  that  the  case  haying 
begun  before  1850,  the  regulations  of  the  Act  1850  did  not  apply;  and 
that  the  record  not  being  authenticated  by  counsel,  it  was  not  dolj 
closed.  The  Court  held  the  reclaiming  note  incompetent  as  regards  the 
first  interlocutor,  in  respect  that  the  record  was  rightly  closed,  the  case 
having  been  conducted  without  objection  under  the  regulations  of  the 
Act  1850,  and  that  the  record  being  closed,  it  must  be  appended.  As 
regards  the  second,  the  decree  by  de&ult,  though  a  reclaiming  note  wa^ 
not  the  proper  form,  the  Court  were  disposed  to  look  upon  it  as  a  re- 
poning  note,  which  does  not  require  to  have  the  record  appended. 

Pet. — Major-General  Stuart  et  al. — Nov.  20. 
Evidence — Foreign  Becord. 
This  was  a  petition  by  Major-General  Stuart,  who,  along  with  La^j 
Elizabeth  Moore,  had  been  appointed  guardian  of  the  Marquis  of  Bote 
by  the  Court  of  Chancery,  for  an  order  against  the  said  Lady  Elizabeth 
Moore  for  delivery  of  the  said  Marquis,  in  conformity  with  an  order  oi 
the  Court  of  Chancery.  A  discussion  took  place  as  to  the  authen- 
tication of  copies  of  the  Chancery  proceedings  produced  by  the  petitioner, 
who  contended  that  these  being  the  regular  official  copies,  the  autheo- 
ticity  of  which  had  not  been  denied  by  the  respondents,  they  mast  be 
taken  as  unchallenged.  The  Lord  Justice-Clerk — Even  though  tbe 
respondents  admitted  them,  the  Court  has  a  duty  to  the  pupil  which 
would  prevent  them  taking  the  admission.  The  Court  pronounced  an 
interlocutor  allowing  the  petitioner  a  proof  of  his  averments. 

Maxwell's  Trustees  v.  Johnston. — Nov.  20. 

Effect  of  Decree  on  Third  Parties. 

Messrs  Grieve,  Binnie,  and  Reid,  the  reclaimers,  are  the  trustees  of 
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the  late  Mrs  J.  M.  Vanshall  or  Maxwell.  One  of  the  purposes  of  the 
trust  was  the  payment  of  the  unpaid  debts  of  W.  H.  Graham,  ''  said 
debts  being  always  legally  Vouched."  The  present  action  was  raised  by 
Johnston  against  Graliam,  and  the  said  trustees  conjunctly  and  severally, 
for  payment  of  a  debt  due  to  him  by  Graham.  Decree  in  absence  was 
allowed  to  go  out,  and  the  present  reclaiming  note  was  brought  by  the 
irnstees  to  have  themselves  reponed,  and  the  interlocutor  recalled.  Lord 
Justice-Clerk :  I  am  of  opinion  that,  in  the  circumstances  of  this  case,  the 
trustees  should  be  reponed  against  this  interlocutor  in  toto.  I  do  not 
dispute  that  there  may  be  a  right  in  the  pursuer  to  obtain  decree  in 
absence  against  Graham,  but  I  think  we  are  bound  in  the  circumstances 
to  protect  the  trustees  against  a  decree  in  absence  against  them.  They 
are  in  a  different  position  from  Mr  Graham.  They  are  bound  to  pay 
Graham's  debts ;  but  as  Graham  has  not  right  to  the  fee  of  the  residue, 
they  have  a  right  to  see  that  alleged  debts  are  well  founded.  It  is  pos- 
sible that  Graham  might  combine  with  the  pursuer  for  the  purpose  of 
getting  this  money  out  of  the  trust ;  or  Mr  Graham  might,  for  his  own 
purposes,  admit  the  debt,  and  so  make  it  a  good  claim  against  the 
trustees.  If  the  pursuer  said  that  his  object  was  to  attach  property  be- 
longing to  Graham  himself,  he  might  insist  on  getting  decree  in  absence, 
and  for  this  purpose  he  may  get  a  decree  afterwards.  But  to  allow  this 
decree  for  the  purpose  of  founding  an  argument  against  the  trustees,  does 
not  seem  to  be  proper.  Lord  Cowan  and  Lord  Benholme  concurred. 
Barqjlddie  Coax  Company  r.  Wark  et  al. — Nov,  22. 
Suspension — Landlord  and  Tenant, 

Thb  is  a  suspension  of  a  charge  for  rent  on  a  written  tack  of  minerals, 
with  a  clause  of  registration.  The  ground  of  suspension  is,  that  the  seams 
of  coal,  being  quite  unworkable  at  a  profit,  and  having  been  so  from  a 
period  prior  to  Martinmas  1859,  the  lease  founded  on  is  at  an  end,  and 
no  rent  is  due  under  it.  The  Lord  Ordinary  ( Jerviswoode)  refused  the 
note,  and  the  Court,  without  calling  upon  the  respondent's  counsel, 
adhered ;  holding  that  so  long  as  the  lease  existed  with  a  clause  of  re- 
gistration, and  the  tenant  was  in  possession  under  it,  they  could  not  in 
the  present  suspension  immediately  relieve  him  from  his  obligation  for 
the  rent.  They  guarded  themselves  from  saying  what  course  they 
might  have  adopted  if  the  tenant  had  carried  his  protest  so  far  as  to  have 
given  up  possession.  The  question  raised  by  the  suspenders'  plea  was 
extremely  important  and  entirely  new.  It  did  not,  however,  require  to 
be  decided  here. 

Gbaham  and  Others  v.  Mrs  Graham's  Trustees. — Nov.  22. 
Trust — Eacpenses, 

By  antenuptial  contract,  Mr  and  Mrs  Graham  had  conveyed  to  them- 
selves in  liferent,  and  to  their  children  in  fee,  their  whole  moveable 
estates.  Mrs  Graham  died  on  the  8th  of  January  1858,  after  having,  on 
the  31st  of  January  1845,  executed  a  trust  conveyance  in  favour  of  the 
defenders  of  certain  policies  of  assurance  belonging  to  her  before  mar- 
riage, some  of  which  had  become  payable  during  her  life.  The  purposes 
of  this  trust  were  at  variance  with  the  provisions  of  the  marriage  con- 
tract. Mr  Graham,  accordingly,  for  his  own  interest  as  liferenter,  and 
as  administrator  in  law  for  his  children,  brought  the  present  action  of 
redaction  to  have  this  deed  set  aside.     Mrs  Graham's  trustees  resisted 
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this,  on  the  ground,  inter  aUa^  that  the  policies  had  been  effectoalfy  and 
validly  conveyed  to  them  by  Mrs  Graham  during  her  life,  so  that  they 
were  no  longer  part  of  her  estate  at  the  date  of  her  death,  and  did  not 
fall  under  the  marriage  contract.  The  Lord  Ordinary  having  decided 
against  the  defenders,  this  reclaiming  note  was  brought  by  the  defenden. 
to  be  allowed  their  expenses  out  of  the  trust  funds.  The  Lord  Justice- 
Clerk  :  This  is  an  important  question.  The  claim  of  the  trustees  here  i^ 
an  entire  perversion  of  the  ordinary  rule  that  trustees  are  entitled  to 
their  expenses  in  defending  a  trust-deed.  That  is  a  sound  rule  in  the 
general  case.  This  does  not  fall  under  it.  The  deed  of  1845,  in  so  &r 
as  it  came  into  operation  in  her  lifetime,  might  be  competent ;  but  after 
death  it  is  proposed  that  it  shall  receive  effect  in  regard  to  funds  which, 
at  the  date  of  her  death,  were  in  the  hands  of  these  trustees  under  a  tn<t 
which  she  might  have  recalled  at  any  time.  The  Lord  Ordinary  held 
this  deed  to  be  a  contravention  of  the  marriage  contract,  and  it  was  so 
held  by  the  creditors  in  the  marriage  contract,  in  a  question  be- 
tween  Uiese  creditors  and  the  parties  who  have  been  seeking  to  defeat 
them.  Indeed,  I  do  not  see  why  the  pursuers  should  not  have  got 
expenses.  The  fact  of  the  defenders  being  trustees  does  not  affect  tiie 
question.  I  am  bound  to  consider  the  position  of  the  successful  partiee. 
They  are  not  bound  to  pay  the  expenses  of  parties  who  are  wrongToUj 
opposing  them  out  of  their  own  proper  funds. 

MoFFATS  V.  Underwood. — Nov.  28. 
I88U6 — Expenses. 
This  case  came  up  on  adjustment  of  issues.  The  case  of  the  pursuers, 
as  laid  upon  record,  substantially  is,  that  the  defender,  who,  lawfully  or 
unlawfully,  had  in  her  possession  certain  deposit^receipts  belonging  to 
the  late  Mr  Anderson,  and  endorsed  by  him,  went  to  the  bank,  and, 
without  his  authority,  uplifted  the  sums  in  these  receipts,  and  appro- 
priated them  to  her  own  use.  The  isstie  proposed  by  the  pursuer  wsi. 
whether  the  defender  uplifted  and  received  the  sums,  and  is  indebted 
and  resting  owing  ?  The  defender  maintained  that  such  an  issue  was 
not  appropriate  or  suitable  to  the  case  as  averred,  and  that  wroogfiil 
appropriation  must  be  put  in  issue.  The  Lord  Ordinary  held  that  the 
defender's  contention  was  right ;  and  the  Court  to-day  were  of  the  samt 
opinion,  and  adjusted  an  issue  in  which  the  words  ^*  wrongfuUy  appro- 
priated" were  substituted  for  ^^  received."  On  the  motion  for  expenses, 
Mr  Young  contended  that  the  adjustment  of  issues,  being  merely  a  pro- 
ceeding, and  a  necessary  proceeding,  in  the  cause,  and  no  point  in  the 
case  being  thereby  decided  in  favour  of  either  one  side  or  the  other,  pay- 
ment of  expenses  should  only  be  ordered  as  a  penalty  for  improper  asf 
unreasonable  controversy.  It  was  important  to  have  this  matter  put  on  i 
satisfactory  footing.  The  Lord  Justice-Clerk  said  that  it  was  a  mistake 
to  suppose  that  the  Court,  in  awarding  expenses,  inflicted  a  poialtj. 
The  procedure  provided  by  the  Act  was,  that  the  Lord  Ordinary  should 
report  issues,  if  parties  could  not  agree.  But  if  the  issue  adjusted  in  die 
Inner  House  could  have  been  got  by  the  party  before  the  Lord  Ordinary, 
and  he  refused  to  take  it,  and  incurred  expense  by  his  opposition,  ha 
roust,  in  the  ordinary  case,  pay  that  expense,  just  as  if  he  had  come  with 
a  roclaiming  note. 
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ANNO  VICESIMO  TERTIO 

VICTORIiE   REGIN-S. 

Cap.  XIV. 

An  Act  for  granting  to  Her  Majesty  Duties  on  Profits  arising 
from  Property^  Professions^  Trades^  and  Offices, — [3d 
April  I860.] 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  raost  dutiful  and  loyal  Subjects,  the 
Commons  of  the  ITnited  Kingdom  of  Great  Britain  and 
Irtland  in  Parliament  assembled,  towards  raising  the  ne- 
cessary Supplies  to  defray  Your  Majest/s  Public  Expenses, 
and  making  an  Addition  to  the  Public  Revenue,  have  freely 
resolved  to  grant  unto  Your  Majestv  the  several  Rates  and 
Daties  herein-after  mentioned;  and  do  therefore  most  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows  : 

I.  There  shall  be  charged,  collected,  and  paid  for  One  Year,  G™?*  o^ 
commencing  on  the  Sixth  Day  of  April  One  thousand  eight  proi^^^ 
hundred  and  sixty,  for  and  in  respect  of  all  Property,  Profits,  «*c.  for 
and  Gains  mentioned  or  described  as  chargeable  in  the  Act   ^^    ^"* 
passed  in  the  Session  of  Parliament  held  in  the  Sixteenth  and 
Seventeenth  Years  of  Her  Majesty's  Reign,  Chapter  Thirty- 
four,  either  by  Assessment,  Contract  of  Composition,  or  other- 
wise, the  following  Rates  and  Duties ;  that  is  to  say,  upon 
the  annual  Value  or  Amount  of  any  Property,  Profits,  or 
Gains  (except  Propertv,  Profits,  and  Gains  described  as 
chargeable  under  Schedule  (B.)  of  the  said  Act)  the  Rate  or 
Duty  of  Tenpence  for  every  Twenty  Shillings  of  the  annual 
Value  or  Amount  of  all  such  Property,  Profits,  and  Gains 
respectively ;  and  for  and  in  respect  of  the  Occupation  of 
Lands,  Tenements,  Hereditaments,  and  Heritages  aescribed 
as  chargeable  under  Schedule  (B.)  of  the  said  Act,  the  Rate 
or  Duty  of  Fivepence  in  England  and  Threepence  Halfpenny 
in  Scotland  and  Ireland  respectively  for  every  Twenty  Shil- 
ling of  the  annual  Value  tnereof. 

il.  The  Duties  hereby  granted  shall  be  assessed,  raised,  DqiIm  to 
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be  asBMBed  levied,  and  collected  under  the  Begnlations  and  Proviaons  of 
vmd^Pro-  ^^^  ^^^  last-mentioned  Act  and  of  the  several  Acts  therein 
visions  of   mentioned  or  referred  to,  so  far  as  the  same  are  or  may  be 
aSs."       applicable,  consistently  with  the  express  Provisions  of  this 
Act ;  and  all  the  Powers,  Kegalations,  and  Penalties  of  the 
said  Acts  shall,  so  far  as  aforesaid,  be  applied,  enforced,  and 
put  in  execution  with  respect  to  the  Duties  granted  by  this 
Act. 
The  Sums      III.  The  Sum  charged  as  the  annual  Value  of  any  Property, 
asMBsed     Profits,  or  Gains  in  the  several  and  respective  Assessments 
Sn^^©^  made  under  Schedules  (A.)  (B.)  (D.)  and  (E.)  of  the  said 
duiesfor    Act  for  the  Year  ending  on  the  Fifth  Day  of  April  One 
Year  to  be  thousand  eight  hundred  and  sixty,  shall  (except  as  to  Bail- 
token  as     ways  and  otherwise,  as  herein-after  provided)  be  taken  as 
VaiS for^  the  annual  Value  or  Amount  of  such  Property,  Profits,  or 
this  Act     Gains  for  the  Year  commencing  on  the  Sixth  Day  of  April 
One  thousand  eight  hundred  and  sixty;   and  the  Duties 
granted  by  this  Act  shall  be  computed  and  charged  ac- 
cording to  such  annual  Value  or  Amount,  and  shall  be  col- 
lected, levied,  and  paid  for  the  said  Year  commencing  on 
the  Sixth  Day  of  April  One  thousand  eight  hundred  and 
sixty,  subject,  nevertheless,  to  be  increased,  abated,  or  di^ 
charged  in  like  Manner  as  the  Assessments  made  for  the 
Year  ending  on  the  said  Fifth  Day  of  April  One  thousand 
^^Jy*    eight  hundred  and  sixty  :  Provided,  whenever  it  shall  appear 
charged     that  any  Property,  Profits,  or  Gains  chargeable  under  this 
kst^Year    '^^^  ^^^®  ^^^         charged  by  the  Assessments  made  for  the 
to  be  as-     Said  last-mentioned  Year,  such  Property,  Profits,  and  Gains 
"*T^thi    *^*'^  ^^  assessed  to  the  Duties  granted  by  this  Act,  under 
Act  the  Provisions  of  the  said  several  Acts  applicable  thereto. 

Where  IV.  If  since  the  making  of  any  Assessment  under  Scbe- 

2j^<^^^  dules  (A.)  and  (B.)  for  the  Year  ending  the  Fifth  Day  of 
ment  Pro-'  April  One  thousand  eight  hundred  and  sixty,  the  Lands 
perty  has    thereby  charged  shall  have  been  divided  into  Two  or  more 
vided,  Pro-  distinct  Occupations,  the  Commissioners  for  General  Pur- 
portions  of  poses  shall,  on  the  Appeal  of  the  Parties  interested  respeo- 
be^settied.   tively,  settle  and  aajust  what  Proportion  of  the  Duties 
granted  by  this  Act  under  the  said  schedules  shall  be  paid 
or  borne  oy  each  Occupier ;  and  the  Amount  apportioned 
on  the  respective  Parties  shall  be  collected  and  levied  in 
like  Manner  as  an  original  Assessment. 
Commis-        V.  No  Assessment  shall  be  made  under  this  Act  by  the 
fiioners  for  Commissioners  for  General  Purposes  in  respect  of  the  annual 
Purposes    Value  or  Profits  and  Gains  arising  from  any  Kailway,  bat 
to  assess     in  Heu  thereof  every  such  Assessment  shall  be  made  by  the 
ways;  (jonamjigsioners  for  Special  Purposes,  and  upon  the  Value  or 
Profits  and  Gains  for  the  Year  ending  the  Fifth  Day  of  April 
One  thousand  eight  hundred  and  sixty,  and  the  said  last- 
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mentioned  Commissioners  shall  notify  the  Assessment  to  the 
Secretary  or  other  Officer  of  the  Company  upon  which  the 
same  shall  be  made,  and  the  Amount  of  such  Assessment 
shall  be  paid,  collected,  and  levied  in  like  Manner  as  any 
other  Assessment  made  by  the  said  Commissioners  for 
Special  Purposes. 

YI.  In  like  manner  as  aforesaid  the  Commissioners  for  ^nd  also 
Special  Purposes  shall  assess  the  Duties  payable  under  Sche-  ^Ss^^- 
diile  (E.)  in  respect  of  all  Offices  and  Employments  of  ployed  by 
Profit  held  in  or  under  any  Railway  Company,  and  shall  cJm^^ 
notify  to  the  Secretary  or  other  Officer  of  such  Company  panies. 
the  Particulars  thereof,  and  the  said  Assessment  shall  be 
deemed  to  be  and  shall  be  an  Assessment  upon  the  Com- 
pany, and  paid,  collected,  and  levied  accordmgly ;  and  it 
shall  be  lawful  for  the  Company  or  such  Secretary  or  other 
Officer  to  deduct  and  retain  out  of  the  Fees,  Emoluments, 
or  Salary  of  each  such  Officer  or  Person  the  Duty  so  charged 
in  respect  of  his  Profits  and  Gains. 

VII.  It  shall  be  lawful  for  any  Person  assessed  to  the  Duty  Power  for 
charfireable  under  Schedule  (A.)  of  the  said  Act  in  respect  of  ^^|^ 
any  Mine  of  Coal,  Tin,  Lead,  Copper,  Mundic,  or  Iron,  or  for  Mines 
any  other  Mine,  or  any  Quarry  of  Stone  or  Slate,  to  appeal  ^  ,?^SS?to 
against  any  such   Assessment  to  the  Commissioners  forth^^^iai 
Special  Purposes,  instead  of  the  Commissioners  for  General  9°™°^" 
Purposes,  if  he  shall  think  fit,  and  give  due  Notice  of ®*®^®"" 
his  Intention  so  to  do,  and  thereupon  such  Appeal  shall 

be  heard  and  determined  by  Two  or  more  of  the  Commis- 
sioners for  Special  Purposes  in  like  Manner  as  any  Appeal 
a^inst  an  Assessment  of  the  Duties  contained  in  Schedule 
(D.)  of  the  said  Acts  may  lawfully  be  heard  and  determined 
by  them  ;  and  all  Powers  and  Authorities,  Bules  and  Be- 
gulations,  contained  in  the  said  Acts  in  relation  to  any  such 
last-mentioned  Assessment  and  Appeal,  and  to  the  carrying 
into  execution  and  enforcing  the  JDetermination  of  the  said 
Commissioners  for  Special  Purposes  thereon,  shall  be  exer- 
cised and  put  in  force  in  relation  to  any  Appeal  by  this 
Act  authorized  to  be  made  to  the  said  last-mentioned  Com- 
missioners and  their  Determination  thereon. 

VIII.  The  several  Collectors  shall  pay  to  the  proper  Duties  to 
Officer  for  Receipt  or  to  his  Deputy  all  the  Monies  of  the  ^  ^^Iw^ 
said  Duties  collected  and  levied  by  such  Collectors,  on  the  counted 
respective  Days  to  be  appointed  by  such  OflScer  for  Receipt  *°'- 

or  his  Deputy  next  after  the  Receipt  of  the  said  Duties  by 
the  said  Collectors,  and  shall  at  the  same  Time  account  for 
the  Duties  given  them  in  Charge  respectively,  and  then  pay- 
able by  Law,  in  like  Manner  as  they  are  now  by  Law  re- 
qoired  to  account  half  yearly. 

IX.  Any  Person  assessed  or  charged  to  any  of  the  Duties  Exemption 
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wharein-  granted  by  this  Act  who  shall  prove  that  his  agsr^te 
derL.100   annual  Income  is  less  than  One  nnndred  Pounds  Miafi be 
tknd  Abate- exempt  from  the  said  Duties  ;  and  any  Person  who  shall  be 
where  less  ^ssessed  or  charged  to  any  of  the  said  Duties,  or  shall  hafe 
than  L.150.  paid  the  same,  either  by  Deduction  or  otherwise,  and  who 
shall  claim  and  prove  that  his  total  Income  irom  eveij 
Source,  although  amounting  to  One  hundred  Pounds  or 
upwards,  is  less  than  One  hundred  and  fifty  Pounds  a  Year, 
for  the  Year  of  the  Assessment  of  his  Profits  or  Gains,  shall 
be  entitled  to  be  relieved  from  so  much  of  the  said  Duties 
assessed  upon  or  paid  by  him  as  shall  exceed  the  fiate  of 
Sevenpence  for  every  Twenty  Shillings  of  his  Profits  or 
Gains,  and  such  Belief  shall  be  given  in  the  Manner  pm- 
vided  or  directed  in  the  like  Cases  by  the  said  Act  of  the 
Sixteenth  and  Seventeenth  Years  of  Her  Majesty,  and  the 
Act  of  the  Fifth  and  Sixth  Years  of  Her  Majesty,  Chapter 
Thirty-five,  therein  mentioned. 
Repay-  X.  No  Claim  for  Repayment  of  Duty  under  this  Act,  or 

tolxfrnnt.  *^"y  former  Act  relating  to  the  Income  Tax,  shall  be  allowed 
ed  uiuess  uuless  it  shall  be  made  within  Three  Years  next  after  the  End 
wfSia^  of  the  Year  of  Assessment  to  which  the  Claim  shall  relate. 
Three  XL  The  Clauses  and  Provisions  contained  in  the  following 

?^*.       Acts,  that  is  to  say,  the  Act  of  the  Sixteenth  and  Seven- 
respectof   teenth  Years  of  Her  Majesty,  Chapter  Thirty-four,  Section 
Lifeinsu-  Fifty-four,  another  Act  of  the  same  Years,  Chapter  Ninety- 
S^S^.'  one,  an  Act  of  the  Eighteenth  and  Nineteenth  Years  of  Her 
Majesty,  Chapter  Thirty-five,  for  granting  Relief  to  Persons 
who  have  made  such  Insurances  or  contracted  for  such  An- 
nuities as  in  the  said  Acts  mentioned,  shall  be  continued  in 
force  and  be  applied  for  the  granting  of  the  like  Belief  in 
regard  to  the  Duties  imposed  by  this  Act. 


Cap.  XV. 

An  Act  for  granting  to  Her  Majesty  ceftain  Duties  of 
Stamps.— [^d  April  I860.] 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiftil  and  loyal  Subjects,  the 
Commons  of  the  United  Kingdom  of  Cfreat  Britain  and 
Ireland  in  Parliament  assembled,  towards  raising  the  neces- 
sary  Supplies  for  defi-aying  Your  Majesty's  Public  Expenses, 
and  making  a  permanent  Addition  to  the  Public  Sevenne, 
have  freely  ana  voluntarily  resolved  to  grant  unto  Yonr 
Majesty  the  Duties  herein-after  mentioned ;  and  do  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
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enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 

I.  The  Stamp  Duties  now  payable  in  the  United  Kingdom  £^^_*''* 
of  Great  Britain  and  Ireland  for  or  in  respect  of  the  several  menta  de- 
Instruraents,  Matters,  and  Things  mentioned  or  described  in  S^^^/" 
the  Schedule  to  this  Act  annexed,  whereon  other  Duties  are  repealed? 
br  this  Act  granted,  shall  respectively  cease  and  determine, 
and  shall  be  and  the  same  are  hereby  repealed;  provided  that 
the  Stamp  Duties  now  chargeable  on  any  of  the  said  Instru- 
ments, Matters,  and  Things  shall  be  payable  in  respect  of 
snch  of  them  as  shall  have  been  or  shall  be  made,  signed,  or 
dated  at  any  Time  before  the  passing  of  this  Act ;  save  and 
except  that  the  Stamp  Duties  on  Foreign  Bills  of  Exchange 
b?  this  Act  granted  shall  be  payable  on  all  such  Bills  as 
shall,  after  the  passing  of  this  Act,  be  first  negotiated,  or, 
if  not  negotiated,  paid  m  the  United  Kingdom. 

n.  There  shall  be  granted,  raised,  levied,  and  paid  in  and  New 
throughout  the  United  Kingdom  of  Great  Britain  ^n^  Ireland,  ^tforth* 
to  and  to  the  Use  of  Her  Majesty,  Her  Heirs  and  Successors,  in  Sche- 
for  and  in  respect  of  the  several  Instruments,  Matters,  and  ^JSj^tod 
Things  described  or  mentioned  in  the  said  Schedule,  or  for 
or  in  respect  of  the  Vellum,  Parchment,  or  Paper  upon  which 
any  of  them  respectively  shall  be  written,  the  several  Stamp 
Duties  or  Sums  of  Money  set  down  in  Figures  against  the 
same  respectively,  or  otherwise  specified  and  set  forth  in  the 
said  Schedule ;  which  said  Schedule,  and  the  several  Provi- 
sions, Regulations,  and  Directions  therein  contained,  with 
respect  to  the  said  Duties,  and  the  Instruments,  Matters, 
and  Things  charged  therewith,  shall  be  deemed  and  taken 
to  be  Part  of  this  Act,  and  shall  be  applied  and  put  in  Exe- 
cution accordingly. 

III.  All  the  Powers,  Provisions,  Clauses,  Eegulations,  ProvisioM 
Directions,  Allowances,  and  Exemptions,  Fines,  Forfeitures,  ^cts^to*^ 
Pains,  and  Penaltjes,  contained  in  or  imposed  by  any  Act  or  apply- 
Acts,  or  any  Schedule  thereto,  relating  to  any  JDuties  of  the 
same  Kind  or  Description,  heretofore  payable  in  the  United 
Kingdom,  and  in  force  at  the  Time  of  tne  passing  of  this  Act, 
shall  respectively  be  of  full  Force  and  Effect  with  respect  to 
the  Duties  by  this  Act  granted,  and  to  the  Vellum,  Jrarch- 
Doent,  Paper,  Instruments,  Matters,  and  Things  charged  and 
chargeable  therewith,  and  to  the  Persons  liable  to  the  Pay- 
ment of  the  said  Duties,  so  far  as  the  same  are  or  shall  be 
applicable,  in  all  Cases  not  herebv  expressly  provided  for, 
and  shall  be  observed,  applied,  allowed,  enforced,  and  put 
in  Execution  for  and  in  the  raising,  levying,  collecting,  and 
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securing  of  the  said  Duties  hereby  granted,  and  otherwise  id 
relation  thereto,  so  far  as  the  same  shall  not  be  superseded  bj 
and  shall  be  consistent  with  the  express  Provisions  of  this 
Act,  as  fully  and  effectually,  to  all  Intents  and  Purposes, 
as  if  the  same  had  been  herein  repeated  and  specially  en- 
acted, mutatia  mtUandisy  with  reference  to  the  Duties  by  this 
Act  granted. 
Peiwoial        lY,  The  Stamp  Duties  payable  by  Law  upon  Probates  of 
appointed   Wills  and  Letters  of  Administration,  with  a  Will  annexed,  in 
i^  wui      England  and  Ireland,  and  upon  Liventories  in  Scotland,  shall 
general      he  levied  and  paid  in  respect  of  all  the  Personal  or  Moveable 
Powers       Estate  and  Effects  which  any  Person,  hereafter  dying,  shall 
^argeabie  ^^^^  disposed  of,  by  Will,  under  any  Authority  enabling  such 
with  Pro-  Person  to  dispose  of  the  same  as  he  or  she  shall  think  6t ; 
inveniOTT  ^^^  ^^^  ^^^  Purpose  of  this  Act  such  Personal  or  Moveable 
Duties.       Estate  and  Effects  shall  be  deemed  to  be  the  Personal  or 
Moveable  Estate  and  Effects  of  the  Person  so  dying  in  re- 
spect of  which  the  Probate  of  the  Will  or  the  Letters  of 
Administration  with  the  Will  annexed  of  such  Person  are 
or  is  granted,  or  the  Inventory  is  or  is  required  to  be  ex- 
hibited and  recorded,  as  the  case  may  be ;  and  such  Estate 
and  Effects,  and  the  Value  thereof,  shall  accordingly  be  in- 
cluded in  the  Affidavit  required  by  Law  to  be  matde  on  ap- 
plying for  Probate  or  Letters  of  Administration,  in  order  to 
the  full  and  proper  Stamp  Duty  being  paid. 
Probate         Y,  The  Said  last-mentioned  Duties  shall  be  a  Charge  or 
JJjip^^^  Burden  upon  the  Property  in  respect  of  which  the  same  are 
in  respect   SO  payable,  and  shall  be  paid  thereout  by  the  Trustees  or 
^^aChar*  e  ^^ners  thereof  to  the  Person  for  the  Time  being  lawfully 
on  the  Fro-  having  Or  taking  the  Burden  of  the  Execution  of  the  Will 
perty.        Qj.  Testamentary  Instrument,  or  the  Administration  or  Man- 
agement of  the  Personal  or  Moveable  Estate  and  Eflects  of 
the  Deceased,  for  the  Benefit  of  the  Persons  entitled  to  the 
Personal  or  Moveable  Estate  and  Effects  of  the  Deceased. 
Money  VI.  Money  secured  on  Heritable  Property  in  Scotland,  and 

Heritable^  Money  secured  by  Scotch  Bonds  in  favouf  of  Heirs  and  As- 
Property    signees,  excluding  Executors,  shall,  for  the  Purposes  of  this 
Heritable    ^^^  ^  ^®^^  ^^^  interpreted  to  be  Moveable  Property,  and 
Bonds  in    shall  be  included  in  any  Inventory  to  be  exhibited  and  re- 
Scotland    ^j.d^d  in  any  Commissary  Court  in  Scotland  of  the  Estate 
chargeable  and  Effects  of  any  Person  deceased  entitled  thereto,  and  in 
bate  iSd"  England  and  Ireland  respectively  shall  be  deemed  to  be 
Inventory  Estate  and  Effects  for  or  m  respect  whereof  any  Probate  of 
Duties.       yf'xW  or  Letters  of  Administration  shall  be  granted ;  and 
every  such  Inventory,  Probate,  and  Letters  of  Administrar 
tion  shall  be  chargeable  with  Stamp  Duty  in  respect  of  soch 
Moveable  Property ;  and  such  Property,  and  the  Value 
thereof,  shall  be  included  in  any  such  Affidavit  as  aforesaid 
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made  on  applying  for  Probate  or  Letters  of  Administration 
in  respect  thereof  in  England  or  Ireland. 

VII.  Whereas  it  is  considered  that  certain  Testamentary  Testamen- 
Dispositions  in  Scotland  are  chargeable  with  Stamp  Duty,  JJlS^^S*^ 
and  it  is  expedient  that  the  same  should  be  exempted  :  Be  it  Scotland 
enacted,  That  no  Will,  Testament,  Testamentary  I"8tru- ^^^^^^i^ 
ment,  or  Disposition  mortis  causdy  shall  be  chargeable  with  witb 
any  Stamp  Duty.  Stamp 

Vni.  The  Duties  by  this  Act  granted  of  One  Penny  and  certoin 
Threepence  respectively  specified  in  the  said  Schedule,  and^"tjf«i» 
also  OT  Sixpence,  therein  specified,  under  the  Head  of  Cost  aide  to  be 
Book  Mines,  may  be  denoted  either  by  a  Stamp  impressed  denoted 
upon  the  Paper,  or  by  an  adhesive  Stamp  affixed  thereto ;  imprLsed 
and  the  Commissioners  of  Inland  Revenue  shall  provide  or  adhesive 
Stamps  of  both  Descriptions  for  the  Purpose  of  denoting  the  ®**™P* 
said  Duties ;  and  the  Provisions  and  Regulations  relating  to 
adhesive  Stamps  contained  in  the  next  succeeding  Section 
of  this  Act  shall  apply  to  all  Cases  where  the  Paper  upon 
which  the  Instrument,  Document,  or  Writing  charged  with 
the  Daty  shall  not,  at  the  Time  of  its  being  written,  made, 
or  signed,  have  thereon  the  proper  impressed  Stamp  for  de- 
Doting  the  said  Duty. 

IX.  The  Person  who  shall  make,  sign,  or  issue  any  Instru-  The  Fer- 
ment, Document,  or  Writing  in  the  Schedule  to  this  Act  [^^the  in- 
mentioned,  and  chargeable  with  any  of  the  Duties  of  One  struments 
Penny  and  Threepence,  shall,  befoie  he  shall  deliver  the  J^^ve 
same  out  of  his  Hands,  Custody,  or  Power,  affix  to  it  the  stamps, 
proper  adhesive  Stamp  denoting  the  Duty  chargeable  there- J^^*^®^ 
on  or  in  respect  of  it,  and  shall  effectually  cancel  and  obli- 
terate the  Stamp,  by  writing  upon  it  his  Name,  or  the  Name 
of  his  Firm  or  Principal,  or  the  Initials  thereof  respectively, 
and  the  Date  of  the  Day  and  Year  on  which  he  shall  so 
write  the  same,  and  so  and  in  such  Manner  as  clearly  and 
distinctly  to  indicate  that  the  said  Stamp  has  already  been 
used,  and  so  that  it  cannot,  without  Fraud,  be  again  made 
use  of;  and  if  any  Person  who  ought  so  to  affix  any  such  in  default, 
Stamp,  and  to  cancel  and  obliterate  the  same,  shall  refuse  l?2o!^*^ 
or  neglect  so  to  do,  or  if  any  Person  shall  receive  or  take  by 
way  of  Security  or  Indemnity  any  of  the  said  Instruments, 
Documents,  or  Writings,  or  shall  deliver  out  or  authorize 
the  Delivery  out  of  any  Goods,  Wares,  or  Merchandise  to 
which  the  same  relates,  the  said  Instrument,  Document,  or 
Writing  not  having  a  proper  adhesive  Stamp  affixed  thereto, 
and  cancelled  and  obliterated  as  hereby  required,  every  such 
Person  shall  for  every  such  Offence  foileit  the  Sum  of 
Twenty  Pounds  ;  and  no  Charge  for  Brokerage,  Commission,  No  Charge 
Agency,  or  otherwise,  made  or  to  be  made  by  any  Broker,  ^^'g^^^^* 
Agent,  or  other  Person  in  or  about  the  Sale  or  Purchase  blkwf ul 
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unless  In-  mentioned  or  referred  to  in  any  such  Instrament,  Doco- 
eb^fiMi'    ™®^^>  or  Writing  made  by  him,  shall  be  lawfbl,  unless  soch 
be  duly      Instrument,  Document,  or  Writing  shall  be  duly  stamped 
stamped.     ^^  jjy  ^jjjg  ^^|.  jg  required  :  Provided  that  no  Person  shall 
be  subject  or  liable  to  the  said  Penalty  for  delivering  anv 
Goods,  Wares,  or  Merchandise,  under  the  Authority  of  any 
unstamped  Order,  in  any  Case  where  the  Value  of  sach 
Goods,  Wares,  and  Merchandise  shall  therein  be  stated  by 
the  Person  making,  signing,  or  issuing  the  same  to  be  under 
the  Value  of  Forty  Shillings. 
Penalty  for     X.  If  any  Persou  who  shall  make,  sign,  or  issue  any  Order 
^^'      for,  or  any  Writing  or  Document  authorizing  the  Delivery  of 
stating       any  Goods,  Wares,  or  Merchandise  by  this  Act  charged  with 
toS^dOT     ^^^  Stamp  Duty  of  One  Penny,  shall  knowingly  and  wil- 
the  Value   fuUy  State  or  permit  to  be  stated  therein  that  the  said  Goods, 
of  408.        Wares,  or  Merchandise  are  or  is  under  the  Value  of  Forty 
Shillings,  he  shall,  unless  the  said  Order,  Writing,  or  Docu- 
ment shall,  at  the  Time  of  its  being  issued,  be  stamped  to 
denote  the  said  Duty,  forfeit  the  Sum  of  Twenty  Pounds. 
The  Per-        XI.  The  Person  who  shall  write  or  sign  any  Note,  Instru- 
qjwthig     naent,  or  Writing  requesting  or  authorizing  the  Purser  or 
uie  Entry   other  Officer  of  any  Mining  CompJmy  conducted  on  the 
of  any^      ^ost  Book  System  to  enter  or  register  the  Transfer  of  any 
Share  to     Share  or  Shares  or  Part  of  any  Share  in  any  Mine,  or  shall 
cancei^n    ff^^  ^^7  Notice  in  Writing  to  such  Purser  or  other  Officer 
adhesive     of  any  such  Transfer,  in  whatever  Form  such  Notice  shall 
stamp.       |jg^  shall,  in  like  Manner  as  herein-before  provided,  affix 
thereto  the  proper  adhesive  Stamp  to  denote  the  Duty  by 
p^^^^**  this  Act  charged  thereon,  and  cancel  and  obliterate  the 
L.20.         same  ;  and  if  he  shall  refuse  or  neglect  so  to  do,  or  if  the 
Parser  or  other  Officer  to  whom  such  Request,  Authority, 
or  Notice  shall  be  addressed,  delivered,  sent,  or  given,  shall 
enter  or  register  the  Transfer  of  any  Share  mentioned  or 
referred  to  in  such  Notice,  or  shall  comply  with  or  in  any 
way  give  effisct  to  such  Notice,  the  same  not  being  stamped 
as  by  this  Act  is  required,  every  such  Person  so  offending 
shall  forfeit  the  Sum  of  Twenty  Pounds. 
The  Pay-       XII.  Whenever  any  Bill  of  Exchange,  Draft,  or  Order 
Foreign      having  ttiereon  an  adhesive  Stamp  shall  be  presented  for 
Bills  to      payment,  the  Person  to  whom  the  same  shall  be  presented 
^raps.      shall,  upon  paying  the  same,  write  or  impress  or  cause  to  be 
written  or  impressed  upon  every  Stamp  affixed  to  the  Bill 
the  Word  **  paid,"  to  the  end  that  the  Stamp  may  be  more 
effectually  cancelled,  and   made  incapable  of  being  nsed 
p^njdtT*^^  again  ;  and   in   default   of  so   doing  he   shall   forfeit  the 
L.20.  '       Penalty  of  Twenty  Pounds. 

rjijj^  XIII.  The  Duties  by  this  Act  granted  upon  or  in  respect 

stamppon  of  Bills  of  Exchange,  Drafts,  or  Orders,  arawn  out  of  the 


STAMP  DUTIES. 


United  Ejngdom,  shall  be  denoted  by  adhesire  Stamps,  in  ^ST^^Pv^ 
like  Manner  as  the  Duties  now  payable  on  Bills  of  Exchange  adhesive. 
drawn  out  of  the  United  Kingdom ;  and  all  the  Clauses,  The  Pro- 
Provisions,  Directions,  Regulations,  Penalties,   and   For- J^J[*jg  °' 
feitures  contained  in  the  Act  passed  in  the  Seventeenth  Vict,  c  83, 
and  Eighteenth  Years  of  Her  Majesty's  Beign,  Chapter  J^^^ 
Eighty-three,  relating  to  adhesive  Stamps  on  Bills  of  Ex- 
change drawn  out  of  tne  United  Kingdom,  as  well  as  in  this 
Act,  so  far  as  the  same  are  applicable,  shall  be  applied  and 
put  in  force  in  respect  of  the  Stamp  Duties  on  Bills  of  Ex* 
change  by  this  Act  granted,  as  fully  and  effectually  as  if 
the  same  were  herein  repeated  and  re-enacted. 

XrV.  If  any  Person  shall  fraudulently  remove  or  cause  to  Penalty  on 
be  removed,  or  assist  in  removing,  from  any  Instrument,  ^pl^nds 
Document,  or  Writing  of  any  kino,  any  adhesive  Stamp,  or  Jn  reUtion 
shall  affix  any  Stamp  which  shall  have  been  so  removed  to  stampe!*^* 
any  other  Instrument,  Document,  or  Writing  chargeable 
with  Stamp  Duty,  or  to  any  Paper,  with  Intent  that  such 
Stamp  might  be  used  again  ;  or  if  any  Person  shall  sell,  or 
offer  for  Sale,  or  utter  any  Stamp,  or  shall  utter  any  In- 
strument, Document,  or  Writing  with  any  Stamp  thereon 
which  shall  have  been  so  as  aforesaid  removed,  knowing  the 
same  to  have  been  removed,  or  shall  practise  or  be  con- 
cerned in  any  fraudulent  Act,  Contrivance,  or  Device  not 
specially  provided  for,  with  Intent  to  defraud  Her  Majesty 
of  the  Duty,  he  shall  forfeit,  over  and  above  any  other  !ren- 
alty  to  which  he  may  be  liable,  the  Sum  of  Fifty  Pounds. 

aV.  Where  an  Instrument  or  Writing  chargeable  under  penalty  on 
this  Act  with  the  Duty  of  Sixpence,  as  an  Agreement,  shall  stamping 
be  unstamped,  and  it  shall  appear  thereby  that  the  Matter  ^ent^n^er 
thereof  is  under  the  Value  of  Twenty  Pounds,  the  Penalty  ^\^*^^® 
payable  to  Her  Majesty,   Her   Heirs  or  Successors,   on  be  208.  ^ 
stamping  the  same,  shall  be  Twenty  Shillings,  over  and  only, 
above  the  said  Duty,  in  lieu  of  the  Penalty  now  by  Law 
payable  on  stamping  an  Agreement  under  Hand  only. 
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SCHEDULE  referred  to, 

COKTAINIKO 

THE  DUTIES  IMPOSED  BY  THIS  ACT. 


SCHEDULE. 


Duty. 


AGREEMENT  for  a  Lease  or  Tack  of  any  Lands,  Tenements,  Here- 
ditamenta,  or  Heritable  Subjects  for  any  Term  not  exceeding 
Seven  Years;  and  Agreement,  Minute,  or  Memorandum  of  Agree- ^ 
ment,  containing  the  Terms  and  Conditions  on  which  any  Lands,  ^ 
Tenements,  Hereditaments,  or  Heritable  Subjects  are  let,  held,  or 
occupied  for  any  such  Term  as  aforesaid. 


Thenne 
Duty  M  06 
aLeuea 

Tack  fur 
the  Ttta. 
Rent,  On 
■identkiiL 
and  Cocii- 

tioiUBirS- 

tiooediB 
sttch 

AgTcemraL 
Xinnte^cf 
Hemonn- 
dmn. 


Provided  that  any  Lease  or  Tack  of  the  same  Lands,  Tenements, 
Hereditaments,  or  Heritage  Subjects  afterwards  made,  in  pur- 
suance of  and  conformably  to  any  such  Agreement,  Minute,  or 
Memorandum,  which  shall  have  actually  paid  the  Duty  payable 
on  such  Lease  or  Tack  as  aforesaid,  shaU  not  be  chargeable  with 
any  higher  Stamp  Duty  than  Two  Shillings  and  Sixpence,  ex 
elusive  of  progressive  Duty,  notwithstanding  any  Variation  in 
the  Terms  or  Conditions  only,  not  affecting  the  Stamp  Duty ; 
and  in  anv  such  Case  the  Lease  or  Tack  imall,  if  required  for 
the  sake  of  Evidence,  be  stamped  with  a  particular  Stamp  for 
denoting  or  testifying  the  Payment  of  the  f uU  and  proper 
Stamp  Duty  on  the  Agreement,  Minute,  or  Memorandum,  on 
the  same  and  the  Agreement,  Minute,  or  Memorandum  being 
produced,  and  appearing  to  be  executed  or  signed,  and  duly 
stamped  in  all  other  respects. 

AGREEMENT,  or  any  Minute  or  Memorandum  of  an  Agreement, 
made  in  England  or  Ireland  under  Hand  only,  or  made  in 
Scotland  without  any  Clause  of  Registration,  &Dd  not  other- 
wise charged  nor  expressly  ex^npted  from  all  Stamp  Duty, 
where  the  Matter  thereof  shall  be  of  the  Value  of  Five  Pounds 
or  upwards,  whether  the  same  shall  be  only  Evidence  of  a  Con-  j 
tract,  or  obligatory  upon  the  Parties  from  its  being  a  written . 
Instrument ;  together  with  every  Schedule,  Receipt,  or  other  L-  *•  ^■ 
Matter  put  or  indorsed  thereon  or  annexed  thereto,  .        .006 

And  where  the  same  shall  contain  2160  Words  or  upwards,  then 
for  every  entire  Quantity  of  1080  Words  contained  therein  over 
and  above  the  first  1080  Words  a  further  progressive  Duty  of     0   0  6 

Provided  always,  that  where  divers  Letters  shall  be  offered  in 
Evidence  to  prove  any  Agreement  between  the  Parties  who 
shall  have  written  such  Letters,  it  shall  be  sufficient  if  any  of 
such  Letters  shall  be  stamped  with  a  Duty  of  One  Shilling, 
although  the  same  shall  in  the  whole  contain  any  Quantity  of 
Words  exceeding  2160. 

BILL  OF  EXCHANGE,  Draft,  or  Order  for  the  Payment  of  Money 
exceeding  L.4000,  now  chargeable  with  the  Stamp  Duty  of  L.2, 58. ; 
For  every  L.IOOO  or  Part  of  L.IOOO  of  the  Money  thereby  made; 
payable, 0  10 
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11 


SCHEDULE. 


Duty. 


BILL  OF  EXCHANGE  (Foreign)  drawn  in  a  Set  of  Three  or  more 

for  the  Payment  of  Money  exceeding  L.4000,  where  every  Bill  of  the 

Set  is  now  chargeable  with  the  Stamp  Duty  of  Fifteen  ShiUings ; 

Every  Bill  of  the  Set,  for  every  L.IOOO,  or  Part  of  L.IOOO  of  the 

Money  thereby  made  payable, 


BILL  OF  EXCHANGE,  DRAFT,  or  ORDER  (Foreign)  drawn  or 
endorsed  oat  of  the  United  Kingdom  for  the  Payment  of  Money  ^ 
on  Demand, 


\ 

All  Bills,  Drafts,  or  Orders  for  the  Payment  by  any  Banker  or 
Person  acting  as  a  Banker  of  any  Sum  of  Money,  though  not 
made  payable  to  the  Bearer  or  to  Order,  and  whether  deuvered 
to  the  Payee  or  not ;  and  all  Writings  or  Documents  entitling 
or  intended  to  entitle  any  Person  whatever  to  the  Payment 
from  or  by  any  Banker  or  Person  acting  as  a  Banker  of  any 
Sum  of  Money,  whether  the  Person  to  whom  Payment  is  to  be 
made  shall  be  named  or  designated  therein  or  not,  or  whether 
the  same  shall  be  delivered  to  him  or  not,  shall  respectively  be 
deemed  to  be  Bills,  Drafts,  or  Orders  for  the  Payment  of  Money 
chargeable  with  Stamp  Duty,  as  if  the  same  had  been  made 
payable  to  Bearer  or  to  Order. 

Provided  always,  that  any  One  Document  or  Writing,  although 
directing  the  Payment  of  several  Sums  of  Money  to  different 
Persons,  shall  be  chargeable  with  Stamp  Duty  as  One  Order 
only. 

Exemptions. 

Any  Draft  or  Order  draum  by  any  Banker  upon  any  other  Banker^ 
not  payable  to  Bearer  or  to  Order ^  and  used  solely  for  the  Pur- 
pose of  settling  or  clearing  any  Account  between  such  Bankers, 

Any  Letter  written  by  a  Banker  to  any  other  Banker  directing  the 
Payment  of  any  Sum  of  Money ^  the  same  not  being  payable  to 
Bearer  or  to  Order^  and  such  Letter  not  being  sent  or  delivered 
to  the  Person  to  whom  Payment  is  to  be  made^  or  to  any  Person  on 
his  Behalf;  and  all  Warrants  or  Orders  for  the  Payment  of  any 
Annuity  granted  by  the  Commissioners  for  the  Reduction  of  the 
National  Debt^  or  for  the  Payment  of  any  Dividend  or  Interest 
on  any  Share  in  the  Government  or  Parliamentary  Stocks  or 
Funds,  and  all  Drafts  or  Orders  drawn  by  the  Accountant' 
General  of  the  Court  of  Chancery  in  England  or  Ireland,  shall 
be  exempt  from  all  Stamp  Duty. 

COPY. — Certified  Copy  or  Extract  of  or  from  any  Register  of  Births, 

Baptisms,  Marriages,  Deaths,  or  Burials, 

The  said  Duty  to  be  paid  by  the  Person  requiring  any  such  Copy 
or  Extract. 


L.    s.    d. 


0    3    4 

The  same 
Dutv  as  on 
an  Inland 
BUI  of  Ex- 
change for 
the  Pay- 
ment of 
Money 
otherwise 
than  on 
Demand, 
according 
to  the 
Amount 
thereby 
made 
payable. 
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SCHEDULE. 


Duty. 


Exemptions. 
Copies  of  Entries  of  Baptisms^   Marriages^  and  Burials  trans^ 

mitted  to  the  Registrar  of  the  Diocese,  in  pursuance  o/tke  b2 

Geo,  IIL,  c.  146. 
Certified  Copies  of  Registers  sent  by  Superintending  Registrars  to 

the  General  Registrar,  in  pursuance  of  the  6  ff  7  W,  IV.,  c.  86. 
And  Copies  or  Extracts  made  or  given  under  or  in  pursuance  of  ike 

7   Victoria,  c.  15,  to  amend  the  Laws  relating  to  Labour  in 

Factories,  * 

COST  BOOK  MINES.— Any  Note,  Instrument,  or  Writing  requesting 
or  authorizing  the  Purser  or  other  Officer  of  any  Mining  Company 
conducted  on  the  Cost  Book  System  to  enter  or  register  any  Transfer 
of  any  Share  or  Shares  or  Part  of  a  Share  in  any  Mine ;  or  any 
Notice  to  sudi  Purser  or  Officer  of  any  such  Transfer,     . 


DECLARATION  in  lieu  or  in  the  Nature  of  an  Affidavit,  in  any 
Case  where,  if  the  same  were  an  Affidavit,  it  would  be  chargeable 
with  any  Stamp  Duty, 

DELIVERY  ORDER.— Any  Writing  or  Document  commonly  called  a 
Delivery  Order,  or  by  whatever  Name  the  same  shall  be  designated, 
entitling  or  intended  to  entitle  any  Person  therein  named,  or  his 
Assigns,  or  the  Holder  thereof,  to  the  Delivery  of  any  Goods,  Warra, 
or  Merchandise  of  the  Value  of  Forty  ShiUings  or  upwards,  lying  in 
any  Dock  or  Port  or  in  any  Warehouse  in  which  Goods  are  stored 
or  deposited  on  Rent  or  Hire,  or  upon  any  Wharf,  such  Writing  or 
Document  being  signed  by  or  on  behalf  of  the  Owner  of  such  G^)ds, 
Wares,  or  Merchandise,  upon  the  Sale  or  Transfer  of  the  Property 
therein, 


L.    8.  d. 


DOCK  WARRANT.— Any  Warrant  or  Document  commonly  called  a 
Dock  Warrant,  or  any  other  Writing  or  Document,  by  whatever 
Name  the  same  shall  be  designated,  which  shall  evidence  the  Title 
of  any  Person  therein  named,  or  his  Assigns,  or  the  Holder  thereof, 
to  the  Property  in  any  Goods,  Wares,  or  Merchandise  lying  in  any 
Dock  or  murehouse  or  upon  any  Wharf,  such  Writing  or  Ik)cument 
bdne  signed  or  certified  by  or  on  behalf  of  the  Company  or  Person 
in  whose  Custody  such  Goods,  Wares,  or  Merchandise  may  be, 
Exemption, 

Any  Writing  or  Document  given  by  any  Inland  Carrier  acknow- 
ledging the  Receipt  of  Goods  conveyed  by  such  Carrier. 

LETTER  or  POWER  of  ATTORNEY  for  the  Sale,  Transfer,  or  Ac- 
ceptance of  any  of  the  Government  or  Parliamentary  Stocks  or 
Funds  not  exceeding  in  Value  L.20 ;  or  for  the  Receipt  of  any  Sum 
of  Money^  <*r  any  Cheque,  Note,  or  Draft  for  any  Sum  of  Money, 
not  CKceeding  L.20 ;  or  Dividends  or  Interest  of  any  such  Stodcs  or 
Funds,  or  any  other  periodical  Payments  not  exceeding  the  annual 
SumofL.10, 


0    0    6 

Thesam4 

Dntyas 

wooJdbe 

chargpeftU« 

onsQch 

Affidarit 
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ANNO  VICESIMO  TERTIO  ET  VICESIMO  QUARTO 

VICT0BIJ3   REGINJl. 


Cap.  XXXIII. 

An  Act  to  amend  certain  Provisions  in  the  Bankrupt  Law  of 
Scotland.— [3d  July  I860.] 

Whebbas  it  is  expedient  that  certain  Provisions  of  ^^  The  19  a  20 
Bankruptcy  (Scotland)  Act,  1856,"  should  be  amended  :  ^^^*- ''•  ^^• 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  as  "  The  Bankruptcy  (Scotland)  Bbort 
Amendment  Act,  I860.''  ^^'^^ 

II.  If  in  any  Case  where  Sequestration  has  been  or  shall  Where  it 
be  awarded  in  Scotland  it  shall  appear  to  the  Court  of  Ses-oo?Sof*** 
sion  or  to  the  Lord  Ordinary,  upon  a  summary  Petition  by  Session, 
the  Accountant  in  Bankruptcy,  or  any  Creditor  or  other  ^^^ 
Person  having  Interest,  presented  to  either  Division  of  the  ought  to 
said  Court  or  to  the  Lord  Ordinary  at  any  Time  within  ^^^J^" 
Three  Months  after  the  Date  of  the  Sequestration,  that  a  England 
Majority  of  the  Creditors  in  Number  and  Value  reside  in  g^JJ^^J: 
England  or  in  Ireland^  and  that  from  the  Situation  of  the  Pro-tion  may 
perty  of  the  Bankrupt  or  other  Causes  his  Estate  and  Effects^  recaUcA 
oaght  to  be  distributed  among  the  Creditors  under  the  Bank- 
rapt  or  Insolvent  Laws  of  England  or  Ireland^  the  said  Court 

in  either  Division  thereof  or  the  Lord  Ordinary,  after  such  In- 
qoirv  as  to  them  shall  seem  fit,  may  recall  the  Sequestration. 

ILL  The  said  Court,  in  either  Division  thereof,  or  the  Discharge 
Lord  Ordinary,  or  the  Sheriff,  may  refuse  the  Application  ^^*^" 
for  the  Discharge  of  any  Bankrupt,  although  Two  Years  in  certain 
have  elapsed  from  the  Date  of  the  Sequestration,  and  al-^^JJ^ 
though  no  Appearance  or  Opposition  shall  be  made  by  or  although 
on  the  Part  ot  any  of  the  Creditors,  if  it  shall  appear  fromg^jpgP^' 
the  Beport  of  the  Accountant  in  Bankruptcv  or  other  suffi-m^eby 
cient  Evidence  that  the  Bankrupt  has  fraudulently  concealed  ^^''*^*<>™' 
any  Part  of  his  Estate  or  Effects,  or  has  wilfully  failed  to 
comply  with  any  of  the  Provisions  of  "  The  Bankruptcy 

(Scotland)  Act,  ISSe.**  Interlocn- 

IV.  All  Interlocutors  pronounced  by  the  Lord  Ordinary  ^^°*j^ 
or  the  Sheriff  under  the  Provisions  of  this  Act  shall  bediDaryor 
subject  to  the  Review  of  the  said  Court  of  Session.  Sheriff 

^  snbject  to 

C  Keriew. 
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♦*  Gazette"  V.  To  remove  Doubts  which  have  arisen^  it  is  declared 
^^^  that  the  Word  "Gazette*'  in  the  Sixty-seventh  Section  of 
mean  the  Said  Act  shall  be  held  to  mean  the  "  Edinburgh  Gazette  f 
G^tt^^  and  the  Provisions  contained  in  the  said  Act  relative  to 
Deeds  of  Arrangement  shall  extend  to  and  include  Settle- 
ments or  Arrangements  by  way  of  Composition. 
Pee  to  VI.  The  Fee  provided  to  be  paid  to  the  Sheriff  under 

abSShed.  Schedule  I.  of  the  said  Act  is  hereby  abolished ;  but  no 
Claim  shall  exist  in  respect  of  any  such  Fee  which  shall 
have  been  paid  prior  to  the  passing  of  this  Act. 
Fee  pay-  VII.  For  attending  any  Meeting  of  Creditors  or  Exami- 
Stoi^for  nation  a  Fee  of  One  Pound  One  Shilling  shall  be  ijayable 
Attend-  to  the  Sheriff  for  each  such  Meeting  or  Diet  of  Examination 
ances,  &c.  ^q^  being  on  the  same  Day. 

Recited  VIII.  "  The  Bankruptcy  {Scotland)  Act,  1856,''  except 

mainiir^  1"  80  far  as  altered  by  this  Act,  shall  be  and  remain  in  full 
Force.        Force  and  Effect,  and  shall  be  construed  with  this  Act ;  and 
Words  interpreted  in  the  said  Act  shall  when  used  in  this 
Act  have  the  same  Meanings  as  are  assigned  to  them  re- 
spectively by  the  said  Act. 


Cap.  XLV. 

An  Act  to  extend  the  Act  of  the  Eightii  and  Ninth  Years  of 
Victoria,  Chapter  Twenty-sixj  for  preventing  JUhing  for 
Trout  or  otiier  Freah-^aJter  Fish  by  Nets  in  the  Rivers  and 
Waters  in  Scotland.— [23d  July  I860.] 

SA9Vict  Whereas  by  the  Act  Eighth  and  Ninth  Victoria,  Chapter 
^'  ^  *  Twenty-six,  intituled  An  Act  to  prevent  fishing  for  Trout  or 
other  Fresh-water  Fish  by  Nets  in  tJie  Rivers  and  Waters  in 
Scotland,  Provision  is  made  for  preventing  the  Destruction 
of  Trout  and  other  Fresh-water  Fish  by  Nets  in  the  Kivers, 
Waters,  and  Lochs  of  Scotland :  And  whereas  there  are 
various  other  Ways  by  which  Trout  and  other  Fresh-water 
Fish  may  be  destroyed  which  have  not  yet  been  declared 
illegal :  Be  it  therefore  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same: 
Fishing  I.  That  it  shall  not  be  lawful  for  any  Person  whatsoever 

Aljby^^  (except  as  herein-after  provided),  at  any  Time  after  the 
Means  of  passing  of  this  Act,  to  fish  for  Trout  or  other  Fresh-water 
Netoj^Ac,  J.jg|j  jjj  ^^y  mvety  Water,  or  Loch  in  Scotland^  with  any 
Biven,  Ac,  Net  of  any  Kind  or  Description,  or  by  what  is  known  as 
'p^*^;^  Double  Rod  Fishing,  or  Cross  Line  Fishing,  or  Set  Lines, 
or  Otter  Fishing,  or  Burning  the  Water,  or  by  striking  the 
Fish  with  any  Instrument,  or  by  Pointing,  or  to  put  into 
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the  Water  Lime  or  any  other  Substance  destructive  to 
Trout  or  other  Fresh-water  Fish  with  Intent  to  destroy  the 
same ;  and  if  any  Person  shall  wilfully  take,  fish  for,  or 
attempt  to  take,  or  aid  and  assist  in  taking  or  fishing  for, 
or  attempting  to  take  or  fish  for,  in  or  from  any  such  Kiver, 
Water,  or  Loch,  any  Trout  or  other  Fresh-water  Fish  by 
or  with  any  Net  of  any  Kind  or  Description,  or  by  Double 
Kod  Fishing,  or  Cross  Line  Fishing,  or  by  Set  Lines,  or 
Otter  Fishing,  or  by  Burning  the  Water,  or  striking  the 
Fish  with  any  Instrument,  or  by  Pointing,  or  by  putting 
into  the  Water  Lime  or  any  other  Substance  destructive  to 
Trout  or  other  Fresh-water  Fish  with  Intent  to  destroy  the 
same,  such  Person  shall  forfeit  and  pay  any  Sum  not  ex  • 
ceeding  Five  Pounds  for  every  such  Offence,  besides  forfeit-  Penalty. 
ing  the  Trout  or  Fish  taken,  and  also  every  Boat  or  Net, 
Tackle,  Instrument,  or  other  Article  in  or  by  which  the 
same  may  have  been  taken  or  attempted  to  be  taken,  and 
shall  also  pay  the  full  Expenses  of  the  Conviction :  Pro-  Nothing 
vided  that  nothing  in  this  Act  contained  shall  prevent  any  ^  prevent 
Person  having  the  Right  to  fish  in  any  River,  Water,  orh^^iS^* 
Loch  in  Scotland,  or  any  Person  having  Permission  fVomRi^^te,&c., 
such  Person,  from  exercising  the  Right  of  fishing  in  such  *** 
River,  Water,  or  Loch  in  any  Mode  not  prohibited  by  Law 
prior  to  the  passing  of  this  Act. 

II.  If  any  Person  shall  trespass  upon  any  Ground,  en- penalty  for 
closed  or  unenclosed,  or  in  or  upon  any  River,  Water,  or  trespassing 
Loch,  with  Intent  to  take  any  Trout  or  other  Fresh-water  o^Jd  or 
Fish,  with  any  Net,  Double  Rod,  Cross  Line,  Set  Line,  or  R»^er  to 
Otter,  or  by  Burning  the  Water,  or  by  striking  the  Fish  Net,To. 
with  any  Instrument,  or  by  Pointing,  or  to  destroy  the  Fish 

by  putting  Lime  or  other  Substance  destructive  to  Trout 
or  other  Fresh-water  Fish  into  the  Water,  such  Person 
shall  forfeit  and  pay  a  Sum  not  exceeding  Five  Pounds  for 
every  such  Offence. 

III.  It  shall  be  lawful  for  any  Person,  having  the  Autho-  Power  to 
rity  of  the  Proprietor  of  Land  through  or  past  which  the  Persons 
River  or  Water  flows  or  upon  which  the  Loch  is  wholly  or  Au™<mty 
partially  situate,  to  seize  and  detain  any  Boat  or  Net  of  any  to  seiae 
Description,  Double  Rod,  Cross  Line,  Set  Line,  or  Otter,  or  Netsf'Ac., 
Materials  for  Burning  the  Water,  or  Instruments  for  striking  ^wd  in 
the  Fish,  or  for  Pointing,  or  Lime  or  other  Substance  de-  Son?!*" 
structive  to  Trout  or  other  Fresh-water  Fish,  used  or  in-  Offences, 
tended  to  be  used  in  the  Commission  of  any  such  Offence, 

and  also  any  Fish  taken  by  any  such  Offender,  and  to  give 
Information  thereof  to  the  Sheriff  or  Justice  of  the  Peace. 


rV*.  All  Justices  of  the  Peace  shall  and  may  act  in  the  Justices 
Execution  of  this  Act  notwithstanding  that  such  Justices  proprf^. 
shall  be  the  Proprietors  of  Land  through  or  past  which  any  t-nrs  not  t 
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be  diaquaii- River  or  Water  may  flow,  or  upon  which  any  JjoA  may  be 
fl«djrom    ^ijQiiy  or  partially  situated,  or  shall  otherwise  have  a  Kght 
^'       of  Trout  or  Fresh-water  Fishing  in  anv  such  Biver,  Water, 
or  Loch,  except  in  Cases  in  which  the  Offence  has  been 
committed  on  the  Property  of  such  Justice,  or  in  which 
such  Justice  is  a  Party  to  the  Prosecution  of  the  Case,  or 
is  directly  interested  in  the  Result  thereof ;  and  no  snch 
Proprietor  or  Party  having  Right  as  aforesaid  shall  be  in- 
competent as  a  Witness  to  prove  any  Offence  committed 
against  this  Act  by  reason  of  bis  being  such  Proprietor  or 
having  such  Right* 
For  the  Y .  And  for  the  Recovery  of  the  Penalties  and  Forfeitares 

^^IZ    imposed  by  this  Act,  be  it  enacted,  That  any  such  Penalties 
tifls.  or  Forfeitures  may  be  recovered  by  summary  Proceeding 

upon  Complaint  in  Writing  made  by  the  Procnnit(»'  Fiscsl 
or  by  any  Party  prosecuting  for  the  same  to  the  Sheriff  or 
any  Justice  of  tne  Peace  for  the  County  in  which  such 
Offence  shall  be  committed,  or  to  the  Sheriff  or  any  Justice 
of  the  Peace  for  anv  County  in  which  the  Oflender  may  be 
found,  and  on  such  Complaint  such  Sheriff  or  Justice  of 
the  Peace  shall  issue  a  Warrant  for  bringing  the  Party 
complained  against  immediately  before  him,  or  shall  issue 
an  Order  requiring  such  Party  to  appear  at  a  Time  and 
Place  to  be  namea  in  such  Order ;  and  every  such  Order 
shall  be  served  on  the  Partv  complained  against  by  an? 
County  Officer,  either  by  delivering  to  snch  Party  per- 
sonally or  by  leaving  with  some  Inmate  at  his  usual  Place 
of  Abode  a  Copy  of  such  Order,  and  of  the  Complaint 
whereon  the  same  has  proceeded  ;  and  either  upon  the  Ap> 
pearance  or  the  Default  to  appear  of  the  Party  complained 
against,  it  shall  be  lawful  for  the  Sheriff  or  Justice  to  pro- 
ceed to  the  hearing  of  the  Complaint ;  and  upon  Proof  of 
the  Offence,  and  without  any  written  Pleadings  or  Record 
of  Evidence,  to  convict  the  Offender,  and  upon  such  Con- 
viction to  decern,  adjudge,  and  sentence  him  to  pay  the 
Penalty  or  Forfeiture  incurred,  and  the  Expenses  attending 
the  Conviction,  and  to  grant  Warrant  for  maprisoning  him 
until  such  Penalty  or  Forfeiture  and  Expenses  shall  be 
paid:  Provided  always,  that  such  Warrant  shall  specify 
the  Amount  of  such  Penalty  or  Forfeiture  and  Eiqienses, 
and  shall  also  specify  a  Period  at  the  Expiration  of  which 
the  Party  shall  be  discharged,  notwithstanding  such  Penalty 
or  Forfeiture  and  Expenses  shall  not  have  been  paid,  and 
which  Period  shall  in  no  Case  exceed  Two  Months ;  and  it 
shall  be  lawful  for  the  Sheriff  or  Justice  to  make  suck 
Orders  concerning  the  immediate  Disposal  of  any  Boat, 
Net,  Double  Rod,  Cross   Line,  Set   tine,   or  Otter,  or 
Materials  for    Burning    the   Water,   or  Instruments  for 
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striking  the  Fish,  or  for  Pointing,  or  Lime  or  other  Sub- 
stance destructive  to  Trout  or  other  Fresh-water  Fish,  or 
Fish  seized  or  forfeited  under  the  Provisions  of  this  Act,  as 
maj  be  necessaiy. 

VL  It  shall  be  lawful  for  any  Person  who  shall  think  rower  to 
himself  aggrieved  by  any  Judgment  of  the  Sheriff  or  Justice  J^Si^^ 
of  Peace  pronounced  in  any  Case  arising  under  this  Act  to  in  20  G.  2, 
appeal  from  the  same  to  the  next  Circuit  Court  of  Justi-®'*®' 
ciary,  or,  where  there  are  no  Circuit  Courts,  to  the  High 
Court  of  Justiciary  at  Edinburgh^  in  the  Manner  and  by 
and  under  the  Rules,  Limitations,  Conditions,  and  Restric- 
tions contained  in  an  Act  passed  in  the  Twentieth  Year  of 
the  Reign  of  his  Majesty  Kmg  George  the  Second,  for  taking 
away  and  abolishing  Heritable  Jurisdiction  in  Scoilandy 
uith  this  Variation,  that  such  Person  shall,  in  place  of 
finding  Caution  in  the  Terms  prescribed  by  the  said  Act, 
be  bound  to  find  Caution  to  pay  the  Penalty  or  Forfeiture 
and  Expenses  awarded  against  him  by  the  Sentence  ap- 
pealed from  in  the  Event  of  the  Appeal  being  dismissed  or 
not  insisted  in,  together  with  any  aaditional  Expenses  that 
may  be  awarded  by  the  Court  on  deciding  or  dismissing  the 
Appeal ;  and  it  shall  not  be  competent  to  appeal  from  or 
bring  the  Judgment  of  any  Sheriff  or  Justice  of  Peace 
acting  in  the  Execution  of  this  Act  under  Review,  by  Advo- 
cation or  Suspension  or  by  Reduction,  or  in  any  other  Way 
than  as  herein  provided. 

Vn.  All  Penalties  and  Forfeitures  imposed  under  the^ppj*»- 
Authority  of  this  Act  shall,  when  levied,  be  paid,  the  one  p^iues. 
Half  thereof  to  the  Prosecutor,  and  the  other  Half  to  the 
Inspector  of  the  Poor  of  the  Parish  within  which  the  Offence 
shall  have  been  committed,  on  behalf  of  such  Poor. 

Vin.  No  Prosecution  or  other  Proceeding  whatever  ^^^^"on 
shall  be  brought  or  commenced  against  any  Person  for  any  ^        ^'^ 
Offence  against  this  Act,  unless  the  same  shall  be  com- 
menced within  Three  Months  after  such  Offence  shall  have 
been  committed. 

IX.  The  Words  «  River,**  «  Water,"  or  «  Loch**  occurring  hUerppA^ 
in  this  Act  shaU  mean  and  include  any  Stream,  Bum,  Mil^xenu. 
pool,  Mill-lead,  Mill-dam,  Sluice,  Pond,  Cut,  Canal,  and 
Aqueduct,  and  every  other  Collection  or  Run  of  Water  is 
which  Trouts  and  other  Fresh-water  Fish  breed,  haunt,  or 
are  found  or  preserved ;  the  Word  ^  Sheriff**  shall  mean 
the  Sheriff  or  Steward  of  the  County  in  which  the  Offence 
happens  or  Case  arises,  and  shall  include  the  Sberiff^ub- 
stitutes  of  such  Sheriffii ;  the  Expression  ^  Justice  of  the 
Peace**  shall  mean  a  Justice  of  the  Peace  of  the  County  in 
which  the  Offence  happens  or  Case  arises ;  and  the  Expres- 
sion ^*  County  Officer**  shall  mean  and  include  Sheriff's 


Laws  re- 
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Officer^  Constable,  or  any  Officer  of  the  County  Police 
Fojrce. 
Saving  the      X.  Nothing  herein  contained  shall  affect  any  Act  of  Par- 
liament, General  or  Local,  passed  for  the  Preeerration  of 
the  Salmon  Fisheries  in  Scotland^  or  in  relation  to  the  fish- 
cnw.         ing  of  Salmon  or  Fish  of  the  Salmon  Kind  in  ScoUaneL 
Saving  the     ^^*  Nothing  herein  contained  shall  affect  or  apply  to  the 
Laws  P8-    killing  of  Trout  or  other  Fresh-water  Fish  with  Single  Rod 
Shiag^      ®"^  ^^°®  which  shall  be  regulated  by  the  Lawain  Existence 
with         prior  to  the  passing  of  this  Act. 

Single         ^  re 


Cap.  XLVII. 

An  Act  to  amend  the  Law  relative  to  the  Legal  QuaKAeationf 
of  CounciUore  and  Hie  Admission  of  Burgesses  tn  Royal 
Burghs  in  Scotland.— [23d  July  I860.] 

Whbreas  by  the  Fourteenth  Section  of  an  Act  passed  in 
the  Third  and  Fourth  Years  of  His  late  Majesty  King 
l^oST'     ^^^^^  ^^^  Fourth,  intituled  An  Act  to  alter  and  amend 
*  ^*    '      the  Laws  for  the  Election  of  the  Magistrates  and  Councils  of 
the  lioyal  Burghs  in  Scotland,  it  was  enacted,  that  no  Per- 
son should  be  entitled  to  be  received  and  indacted  as  Coun- 
cillor who  shall  not  previous  to  such  Induction  be  entered  | 
a  Burgess  for  the  Burgh  of  which  he  is  so  elected,  wherever 
there  is  any  Body  ot  Burgesses  in  any  such  Burgh,  and 
that  his  Omission  to  produce  Evidence  of  his  being  such  I 
Burgess  when  he  declares  his  Acceptance  of  Office  shall  be  ' 
held  to  vacate  his  Election,  in  the  same  Manner  as  if  he 
had  declined  to  accept :  And  whereas  by  an  Act  passed  in 
9  &  10       the  Ninth  Year  of  Her  present  Majesty,  intttulea  An  Act  \ 
Viotci7.  yj^^  ^  ^l^li^iofi  0^  fji^  exclusive  Privilege  of  Trading  w  \ 
Burghs  in  Scotland,  the  exclusive  Privileges  and  Rights 
possessed  in  certain  Boyal  and  other  Burghs  in  Scotland, 
oy  the  Members  of  certain  Guilds,  Crafts,  or  Incorponitionis 
of  carrying  on  or  exercising  certain  Trades  or  Handicraft 
within  then:  respective  Burghs,  are  abolished :  And  whereas 
k  is  expedient  to  repeal  the  said  Clause  of  the  firsts-recited 
Act,  and  to  make  Provision  for  the  Admission  of  Persons 
to  be  Burgesses  in  manner  and  under  the  Conditions  herein 
prescribed :  Be  it  therefore  enacted  by  the  Queen's  ino$t 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  tlie 
same,  as  follows : 
Sect.  ii..f      I.  That  the  said  Fourteenth  Section  of  the  firet-rccited 
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Act,  in  80  far  as  inconsistent  with  this  Act,  shall  be  and  tSie  3  a  4  w. 
same  is  hereby  repealed*  reMided. 

U.  That  it  shall  be  lawful  to  the  Magistrates  and  Council  Electors  of 
of  any  Uoyal  Burgh,  and  they  are  hereby  authorized  and  ^^^^^"^ 
empowered,  to  admit  any  Person  entitled  to  vote  in  thenay^be 
Election  of  any  Member  of  Council  for  such  Burgh  to  the  adjmtted 
Status  of  a  Burgess  thereof,  and  that  by  a  Minute  of  the  ^es^^n 
Council  thereof,  and  on  Payment  of  such  Entry  Money,  certain 
not  exceeding  in  any  Case  the  Sum  of  One  Pound,  as  the  ^om!^' 
Council  of  the  Burgh  may  firom  Time  to  Time  fix,  which 
Entiy  Money  shall  be  accounted  Part  of  the  Common  Good 
of  the  Burgh,  and  be  applied  accordingly ;  and  every  Per- 
son entitl^   to  vote  in  the  Election  of  any  Member  of 
Council  shall,  on  being  elected  a  Member  of  the  Council 
of  any  Burgh,  thereupon  be  eligible  to  be  inducted,  if  be- 
fore Induction  he  shall  be  admitted  in  Manner  aforesaid  to 
the  Status  of  a  Burgess  of  the  Burgh,  anything  contained 
in  the  said  Fourteenth  Section  of  the  first-recited  Act  not- 
withstanding:  Provided  always,  that  such  Admission  by 
Minute  of  Council  shall  not  per  ae  be  held  to  give  or  imply 
any  Bight  or  Title  to  or  Interest  in  the  Properties,  Funds^ 
or  Revenues  of  any  of  the  Guilds,  Crafts,  or  Incorporations 
of  the  Burgh,  or  any  Mortifications  or  Benefactions  for  be- 
hoof of  the  Bui^esses  of  such  Guilds,  Crafts,  or  Incorporar 
tions,  or  of  their  Families,  or  any  Bight  of  Management 
thereof,  or  any  Membership  in  any  of  the  said  Guilds, 
Crafts,  or  Incorporations. 


Cap.  LXXIX. 

An  Act  io  provide  additional  Aecommodaium  for  the  Sheriff 
CourU  in  Scotland.— [6th  August  I860.] 

Whebeas  it  is  expedient  that  additional  Accommodation 
should  be  provided  for  the  Sheriff  Courts  in  Scotland  and 
the  Offices  connected  therewith:  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  "  The  Sheriff  Short 
Court  Houses  Act,  I860."  ™^- 

n.  The  following  Words  and  Expressions  in   this  Actlnterpre- 
shall  have  the  Meanings  hereby  assimed  to  them,  unless  ^^^^^ 
there  be  something  in  the  Subject  or  Context  repugnant  to 
such  Construction : 


20  28**  ET  24**  VICTORIiE,  CAP.  79. 

The  Word  "  Sheriff"  shall  include  Sherifls  Subslitnte: 
The  Word  ^  Magistrates  *'  shall  include  Provost,  Magis- 
trates, and  Council : 
The  Expression  "  Lands  and  Heritages,"  and  the  Expres- 
sion <'  Valuation  Rolls,"  shall  have  the  same  Meaning 
as  is  assigned  to  these  Expressions  in  ^^  The  Valuation 
of  Lands  (Scotland)  Acts,"  Seventeenth  and  Eighteenth 
Victorioj  Chapter  Ninety-one,  and  Twenty-first   Vic- 
twic^  Chapter  Fifty-eight : 
The  Word  «  Court  House"  shall  include  Sheriff  Clerk's 
OfBoes  and  Accommodation  for  the  Procurator  Fiscal, 
and  for  Procurators  and   Witnesses,  and  for  the  safe 
Custody  of  Documents  :  The  Expression  **  Erection  of 
a  Court  House"  shall  include  the  Addition  to  and  the 
Alteration  or  rebuilding  of  any  Court  House  already 
existing,  and  all  necessary  Works  connected  with  such 
Erection,  Addition,  Alteration,  or  Rebuilding,  and  shall 
also  include  the  Purchase  of  any  existing  Building  for 
the  Purpose  of  a  Court  House. 
Beprwent-      UL  On  a  Representation  in  Writing  being  made  to  One 
J^^JJ^y^of  Her  Majesty's   Principal  Secretaries  of  State,  by  any 
the  Secre-  Three  Commissioners  of  Supply  of  any  County,  or  by  Her 
sStoof  In-  Majesty's  Lieutenant  and  the  Sheriff  Depute  of  any  CJounty 
adeqiukoy    in  Scotland^  setting  forth  that  the  Court  Ilouse  Accommoda- 
of  eadaUng  jJqi,  Jj,  guQ^  County  is  inadequate,  it  shall  be  lawful  for  the 
Hooaee.      Secretary  of  State  to  remit  such  Representation  for  In- 
vestigation, and  report  to  such  Persons  as  he  may  think  fit* 
and  to  make  such  other  Inquiry  with  respect  thereto  as  he 
may  think  necessary. 
^P^^^^      IV.  If  it  shall  appear  to  the  Secretary  of  State,  on  Con- 
intimation  sideration  of  the  Reports  made  to  him,  that  a  Court  House 
erf  Opinion  qx  Additions  to  any  existing  Court  House  is  or  are  r^oired, 
^^f^    he  shall  transmit  such  Representation  to  the  Clerk  of  Supply 
sute,  to     of  the  County,  with  an  intimation  of  his  Opinion  thereon, 
^e^°erk    ^^^  ^^^  Purpose  of  being  laid  before  the  Commissioners  of 
of  Supply.  Supply  of  the  County. 

Meeting  of  V.  Within  Fourteen  Days  after  the  Receipt  of  such  In- 
do^^of  timation,  a  Special  Meeting  of  the  Commissioners  of  Supply 
Supply  to  of  the  County  for  the  Purpose  of  considering  the  same,  shall 
Mdheid  ^®  called  by  Advertisement,  stating  the  Purpose  thereof, 
within  One  and  Signed  by  the  Convener  of  the  County,  and  inserted 
Ster^Uie  °^^  '^^  ^^'^^  °^  ^"^0  successive  Weeks  in  at  least  One  News- 
Beceipt  of  paper  published  in  the  County,  or  if  there  be  no  Newspaper 
tio''°ftnd  P'^Wished  therein,  in  at  least  One  Newspaper  published  ia 
BuiKhB  an  adjoining  County,  and  such  Meeting  shall  be  held  within 
BB^rSITnt-  ^"®  Month  after  the  Receipt  of  such  Intimation  fiom  the 
ati^?^'^  Secretary  of  State ;  and  it  shall  be  lawful  for  the  Magbtrates 
of  every  Royal  and  Parliamentary  Burgh  in  the  County  the 
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Lands  and  Heritages  situate  in  which  Burgh  are  of  not  less 
yearly  Value  than  Twenty  Thousand  Pounds,  as  appearing 
from  the  Valuation  Rolls,  if  they  see  Cause,  from  Time  to 
Time  to  elect  such  Number  of  Persons  respectively  as  is  set 
forth  in  the  Schedule  to  this  Act  annexed  to  be  present  as 
their  Representatives  at  the  said  Meeting,  and  at  all  subse- 
quent Meetings  of  Commissioners  of  Supply  for  the  Pur- 
poses of  this  Act,  and  such  Persons  shall  be  entitled  to  be 
present  and  to  vote  at  such  Meetings  in  like  Manner  with 
the  Commissioners  of  Supply  of  the  County. 

VI.  The  Commissioners  of  Supply  may  at  such  Meeting  Commis- 
resolve  to  proceed  with  the  Erection  of  a  Court  House ;  or,  g^ppjl®' 
if  it  shall  appear  to  them  that  additional  Accommodation  is  may  adopt 
not  required  at  the  Time,  they  may  adopt  a  Resolution  to  ^^*^Jj^^ 

that  Eifect.  orother- 

VII.  The  Resolution  of  such  Meeting  shall,  within  Eight  ""^^^ 
Days  after  the  Date  thereof,  be  transmitted  bv  the  Clerk  of  ^j^'^J^^ 
Supply  to  the  Secretary  of  State ;  and  in  the  event  of  a  diapose  of 
Resolution  being  adopted  that  additional  Accommodation  is  R«oiutLon. 
not  required,  the  Clerk  of  Supply  shall  along  with  the  same 
transmit  any  Statement  of  their  Reasons  for  adopting  such 
Resolution  which  the  Commissioners  of  Supply  or  the  said 
Representatives  of  Burghs  may  think  fit  to  submit  to  the 
Secretary  of  State ;  and  on  considering  such  Resolution  and 
Statement  (if  any)  it  shall  be  lawful  for  the  Secretary  of 

State  to  dispose  of  the  same,  by  deciding  that  additional 
Accommodation  shall  be  provided,  either  by  the  Erection  of 
a  Court  House  or  that  additional  Accommodation  is  not  re- 
quired at  the  Time,  as  he  may  think  fit. 

VIII.  The  Decision  of  the  Secretary  of  State  shall  be  ^^^^^^ 
intimated  to  the  Clerk  of  Supply,  and  in  the  event  of  such  ofstaxelo 
Decision  being  to  the  Effect  that  additional  Accommodation  ^  ^- 
shall  be  provided,  it  shall  be  lawful  for  the  Commissioners  ^  ^^ 
of  Supply,  and  they  are  hereby  required,  immediately  after  of  Supply, 
the  Receipt  of  such  Intimation,  to  proceed  in  Terms  thereof 

to  obtain  Plans  and  Specifications  of  a  Court  House. 

IX.  Such  Plans  and  Specifications  shall,  after  being  ap-  ^^^^^^ 
proved  of  by  the  Commissioners  of  Supply,  be  deposited  in  ^^  tobe 
the  Sheriff  Clerk's  Office  of  the  County,  and  shall  there  re-  depodted 
main  for  Fourteen  Days  after  the  Insertion  in  a  Newspaper  ctok?^ 
published  in  such  County,  or  if  there  be  no  Newspaper  office  for 
pablished  therein,  in  a  Newspaper  published  in  an  adjoining  ^]^^J"" 
County,  of  a  Notice  intimating  that  such  Plans  and  Speci- 
fications have  been  so  deposited ;  and  during  the  said  Period 

of  Fourteen  Days  such  Plans  and  Specifications  shall  be 
open  to  Public  Inspection  free  of  Charge. 

X.  On  the  Expiration  of  the  said  Period  of  Fourteen  Plans  and 
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Days,  such  Plans  and  Specifications  shall  be  transmitted  by 
the  Clerk  of  Supply  to  the  Secretary  of  State,  who  shall 
either  approve  of  the  same,  or  direct  that  any  Alterations  or 
Additions  which  he  thinks  necessary  may  be  made  thereos ; 
and  any  Alterations  or  Additions  directed  by  the  Secretaiy 
of  State  shall  be  made  by  the  Commissioners  of  Supply ; 
and  such  Flans  and  Specifications  shall  thereafter  be  again 
transmitted  by  the  Clerk  of  Supply  to  the  Secretary  of 
State,  for  his  Approval. 

XT.  On  such  Plans  and  Specifications  being  approved  of 
by  the  Secretary  of  State,  the  same  shall  be  returned  to  the 
Clerk  of  Supply ;  and  the  same,  with  an  Estimate  of  the 
necessary  Expense,  having  been  submitted  ta  and  approved 
of  by  the  Commissioners  of  Her  Majesty's  Treasury,  it  shall 
be  lawful  for  the  Commissioners  of  Supply,  and  they  are 
hereby  required,  immediately  after  the  Receipt  of  the  Plans 
and  Specifications  so  approved,  to  proceed  to  purchase  and 
acquire  the  Lands  required  for  the  Court  House,  and  ent^ 
into  Contracts,  and  to  do  all  other  Things  necessary  for 
carrying  into  Effect  the  Purposes  of  this  Act ;  and  such 
Court  House  shall  be  erected  and  completed  under  the 
Superintendence  of  the  Commissioners  ot  Supply,  or  any 
Committee  or  Person  appointed  by  them  for  that  Purpose. 
8  &  9  Vict  !XU.  For  facilitating  the  Purchase  of  Lands  for  the  Por- 
^iStoT'"'"  poses  of  this  Act,  "  The  Lands  Clauses  Consolidation  {Sea- 
land)  Act,  1845,"  is  hereby  incorporated  with  this  Act; 
and  the  Expression,  ^^  the  Promoters  of  the  Undertaking,'' 
in  the  said  Act  shall,  for  the  Purposes  of  this  Act,  mean  the 
Commissioners  of  Supply  of  any  County  in  Scotland :  Pro- 
vided that  nothing  in  the  said  Act  or  in  this  Act  contained 
shall  authorize  the  Purchase  of  Lands  otherwise  than  by 
Agreement. 

XIII.  The  Court  Houses  to  be  erected  under  the  Pro- 
visions of  this  Act,  and  the  Lands,  Property,  and  Efiects 
acquired  for  the  Purposes  thereof,  shall  vest  in  the  Com- 
missioners of  Supply  of  the  County  in  which  such  Cooit 
Houses  are  erected  ;  and  all  Dispositions  and  Conveyances 
of  Lands  purchased  and  acquired  under  the  Authority  and 
for  the  Purposes  of  this  Act  shall  be  granted  and  taken  to 
the  Commissioners  of  Supply  of  such  County  by  that  Name, 
without  further  Description  ;  and  the  Court  Houses,  Pro- 
perty^  and  Effects,  which  shall  be  so  vested  and  acquired, 
shall  be  held  bv  and  for  the  Use  of  the  Commissioners  of 
Supply  of  such  County  for  the  Time  being,  without  the 
Necessity  of  any  continuing  Title  or  Renewal  of  the  Investi- 
ture, other  than  the  said  Dispositions  and  Conveyances  and 
this  Act ;  and  such  Court  Houses  shall  be  managed  and 
kept  in  a  proper  State  of  Repair  by  the  Commissioners  of 
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Supply  of  sach  County^  who  shall  have  the  Control  and 
Superintendence  thereof. 

XIV.  The  Commissioners  of  Supply  may  make  and  enter  Agree- 
into  Agreements  and  Arrangements  for  and  with  respect  to  ^^^^^ 
the  Use  of  any  Court  Houses  erected  under  the  Provisions  for  Use  of 
of  this  Act,  or  any  Part  thereof,  with  any  Persons  or  Cor-  ^oart 
porations  desiring  to  use  the  same,  on  such  Terms  and  by  ^r 
Conditions  as  may  be  agreed  upon,  except  on  such  Days  as  P&rtiw- 
the  said  Court  Houses  are  required  for  the  Discharge  of 

the  ordinary  Civil  and  Criminal  Jurisdiction  of  the  Sheriffs ; 
and  any  Questions  or  Differences  as  to  the  Use  or  Disposal 
of  any  Court  Houses  erected  or  improved  under  the  Pro- 
visions of  this  Act,  or  any  Part  thereof,  which  may  arise 
between  the  Commissioners  of  Supply  and  such  Persons  or 
Corporations,  or  any  other  Person  entitled  or  claiming  to 
be  entitled  to  the  Use  of  such  Court  Houses,  or  any  Part 
thereof,  shall  be  referred  to  and  decided  by  the  Lord  Advo- 
cate of  Scotland  for  the  Time  being,  whose  Decision  shall 
be  final,  and  not  subject  to  Review  in  any  Court  or  by  any 
Process  whatsoever. 

XV.  On  the  Completion  of  any  Court  House  which  may  One  Half 
be  erected  or  improved  under  the  Provisions  of  this  Act,  an  of  iuSd^ 
Account  of  the  total  Expense  thereof,  including  the  Pur-inKstobe 
chase  of  Lands  and  all  incidental  Expenses  incurred  in  or^™J^®*^ 
with  respect  to  the  Erection  or  Improvement  and  fitting  up  Monies 
and  furnishing  thereof,  certified  as  correct  under  the  Hands  gj°p^^_ 
of  the  Convener  and  Two  Commissioners  of  Supply  of  thement,  and 
County,  shall  be  transmitted  by  the  Clerk  of  Supply  to  the^«^^^" 
Commissioners  of  Her  Majesty's  Treasury ;  and  it  shall  beAssess- 
lawfol  for  the  Commissioners  of  Her  Majesty's  Treasury,  ™®'»*- 

on  the  Receipt  of  such  Account  and  Certificate,  to  pay 
One  Half  of  such  total  Expense  to  such  Commissioners 
of  Supply,  or  their  Treasurer,  out  of  any  Monies  to  be  pro- 
vided by  Parliament  from  Time  to  Time  for  that  Purpose ; 
and  the  other  Half  of  such  total  Expense  shall  be  raised 
and  defrayed  by  Assessment,  as  herein  provided,  on  the 
Lands  and  Heritages  in  such  County  and  the  Burghs 
sitDate  therein. 

XVI.  The  Expense  of  maintaining,  managing,  and  keep-  ExMnaee 
ing  in  Repair,  and  of  cleaning,  lighting,  and  warming,  tne^^^*]J^^ 
Court  Houses  to  be  erected  or  improved  under  the  Pro- Repair  to 
visions  of  this  Act,  including  the  Salaries  or  Wages  of^^^^^y** 
Porters,  Hall  Keepers,  and  other  Persons  employed  therein.  Monies 
and  other  incidental  annual  Disbursements,  shall  be  paid  by  g'^pj^ 
the  Commissioners  of  Her  Majesty's  Treasury  out  of  anynJ^nt^** 
Monies  to  be  from  Time  to  Time  provided  by  Parliament 

for  that  Purpose  :  Provided  that  the  Accounts  of  all  such 
Expenses   shall   be   transmitted   to   and   certified   by  the 
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Queen's  and   Lord   Treasurer's  Bemembrancer,  in  such 
Manner  as  the  Commissioners  of  Her  Majest/s  Treasorj 
shall  direct. 
Additioiial      XVII.  In  the  Event  of  a  Circuit  Court  of  Justidary 
he^^-   being  authorized  to  be  held  in  any  Burgh  not  being  now  a 
buted  in     Circuit  Town,  it  shall  be  lawful  for  the  Commissioners  of 
To^      Her  Majesty's  Treasury,  out  of  any  Monies  to  be  provided 
by  Parliament  from  Time  to  Time  for  that  Purpose,  to  con- 
tribute, towards  the  Erection  of  a  Court  House  in  such 
Burgh,  over  and  above  the  Sums  herein-before  mentioned, 
the  Amount  which  it  shall  appear  to  the  said  Commis- 
sioners corresponds  to  any  Saving  of  Public  Money  thereby 
effected. 
^^**"       XVin.  In  case  any  Court  House,  or  any  Part  thereof, 
Ccmrt        not  being  the  Property  of  private  Parties  or  of  the  Magis- 
^^^  to  ^^*^®s  *°^  Council  of  the  Burgh  in  which  it  is  situate,  shall 
bo  luel     cease  to  be  used  as  such  in  consequence  of  other  Accom- 
modation  having  been  provided  under  this  Act,  the  Com- 
missioners of  Supply  may  sell  the  same  for  such  Price  as 
they  may  obtain  tnerefor,  and  convey  the  same  to  the  Par- 
chaser  :  Provided  always,  that  when  the  Building  so  dis- 
continued  forms  Part    of  any   Building  used  fer   other 
Purposes,  the  first  Offer  of  the  same  shall  be  made  to  the 
Parties  having  Right  to  the  other  Pa  its  of  the  Building,  at 
such  Price  as  may  be  agreed  on,  or,  in  Case  of  Disagree- 
ment, as  may  be  fixed   by  Valuators   appointed  by  the 
Sheriff  of  the  County :  Provided  also,  that  tne  Price  received 
shall  be  applied  to  the  Purposes  for  which  an  Assessment 
is  authorized  by  this  Act,  and  in  Diminution  pro  tanto  of 
the  Sum  so  to  be  levied. 
Aasefls-  XIX.  The  Assessments  for  the  Purposes  of  this  Act 

S^tefpSLdto  be  called  "The  Court  House  Assessments,"  shall  be 
on  Lands  imposed  and  levied  for  such  Periods  as  may  be  necessaiy 
-«^  tT«-_  j^^  ^j^^  Commissioners  of  Supply  of  every  County  in  whiai 
a  Court  House  has  been  erected  or  improved  under  the 
Provisions  of  this  Act,  and  the  Magistrates  of  every  Burgh 
situate  therein,  respectively  on  all  Lands  and  Heritages 
situate  within  such  County  and  Burghs,  according  to  tbe 
yearly  Rent  or  Value  thereof  as  established  by  the  Valaa- 
tion  Bolls,  and  such  Commissioners  of  Supply  and  Magis- 
trates respectively  are  hereby  empowered  and  required  to 
impose  and  levy  such  Assessments  accordingly,  and  that  at 
such  Bate  in  every  Year  as  such  Commissioners  of  Supply 
shall  deem  necessary,  in  order  to  provide  sufiicient  Funds 
for  the  Purposes  of  this  Act,  includmg  such  Sum  as  may  be 
required  to  cover  the  Expenses  of  Assessment,  Collection, 
and  Management,  and  any  Arrears  of  preceding  Years, 
and  the  Assessment  shall  be  payable  as  for  the  Period  from 
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Whitsunday  in  the  Year  in  which  the  same  is  imposed  to 
Whitstmday  in  the  Year  immediately  following,  and  may 
be  levied  either  on  the  Proprietor  or  Tenant  of  such  Lands 
and  Heritages ;  but  the  Tenant,  in  the  Event  of  his  paying 
such  Assessment,  shall  be  entitled  to  deduct  the  Amount 
from  the  Bent  payable  by  him  :  Provided  that  such  Com- 
missioners of  Supply  or  Magistrates  shall  not  levy  any 
Assessment  in  respect  of  any  Dwelling  House,  Shop,  or 
other  such  Premises,  or  any  Offices  or  Outhouses  connected 
therewith,  which  shall  be  unoccupied  and  unfurnished  dur* 
ing  the  whole  Period  to  which  such  Assessment  applies. 

aX.  In  the   Case  of  Lands  and   Heritages  situated  lUgoU- 
within  any  Burgh,  let  at  a  Rent  under  Four  Pounds  P«*p™OTt* 
Armumy  or  for  a  less  Period  than  Half  a  Ye&r,  Deduction  of  SmiOi 
shall  be  allowed  by  the  Magistrates  of  the  Assessment  for^^' 
each  entire  Period  of  Six  Months,  from    Whitsunday  to 
Martinmas  or  from  Martinmas  to  Whitsundaj/y  during  which 
any  such  Premises  shall  be  unoccupied  or  not  furnished. 

XXI.  The  Commissioners  of  Supply  or  the  Magistrates,  CommiB- 
as  tlie  Case  may  be,  may,  on  the  Ground  of  the  Poverty  of  ^^'^^J*  ^^ 
any  Person  liable  in  Assessment  under  this  Act  in  respect  may  mnt 
of  any  Lands  and  Heritages  in  Value  not  amounting  to^^®^^"*" 
Four  Pounds  per  Annum^  remit,  in  whole  or  in  part,  ray-  mei^ 
ment  of  the  said   Assessment  by  such   Person,  in  such^^^^^^ 
Manner  as  they  shall  in  their  Discretion  think  just  and   ^^^  ^* 
reasonable,  but  upon  no  other  Account  whatsoever. 

XXTT.  The  County  of  Lanark  shall,  for  Purposes  ofCk>untvof 
Assessment  under  this  Act,  be  divided  into  Four  separate  ^^|^^ 
Districts,  namely,  the  Upper  Ward,  the  Lower  Wara,  the  into  Four 
Airdrie  District  of  the  Middle  Ward,  as  defined  in  "  The^^^^ 
Airdrie /RunA  District  Police  and  ^mfne  District  Court  ment  under 
Houses  Act  ^855),"  and  the  Hamilton  District,  compre-*^^*^^ 
bending  the  Remainder  of  the  Middle  Ward  ;   and  the 
Court  House  Assessments  under  this  Act,  in  respect  of  the 
Coort  Houses  and  Offices  in  each  of  the  said  Districts,  shall 
be  apportioned  upon  and  levied  from  the  landward  Part  and 
Burghs  within  such  District  only,  and  shall  not  affect  the 
other  Part  of  the  said  County. 

XXIU.  The  whole  Powers  and  Rights  of  issuing  Sum- Mode  of 
maiy  Warrants  for  Recovery  of  the  Land  and  Assessed  ^^l^l^'^^ 
Taxes  shall  be  applicable  to  the  Assessments  by  this  Actments. 
authorized  to  be  imposed  and  levied,  and  Sheriffs,  Magis- 
trates, Justices  of  the  Peace,  and  other  Judges  shall  grant 
Warrants  for  the  Recovery  of  such  Assessments  in  the  like 
Form  and  under  the  like  Penalties  as  is  provided  in  regard 
to  such  Land  and  Assessed  Taxes  and  other  public  Taxes ; 
and  all  Assessments  imposed  in  virtue  of  this  Act  shall,  in 
the  Case  of  Bankruptcy  or  Insolvency,  be  paid  out  of  the 
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first  Proceeds  of  the  Estate,  and  shall  be  preferable  to  all 
other  Debts  of   a  private    Nature  doe   by  the  Parties 


^^a!        XXIV-  Any  Dispute  which  may  arise  between  the  Com- 
t^^ents   roissioners  of  Supply  of  any  Coanty,  or  the  Magistrates  of 
to  be  sum-  any  Burgh,  or  any  Person  or  Peraons  acting  under  them^ 
mwi  y  set-  rggpectively,  on  the  one  Part,  and  any  Person  holding  him- 
self aggrieved  on  the  other,  relating  to  any  Assessment 
under  this  Act  which  it  may  not  be  competent  or  con- 
venient to  try  and  detennine  in  the  Sheriff  Small  Debt 
Court,  shall  be  determined  in  a  summary  Mann^  by  the 
Sheriff  of  the  County  in  which  such  Dispute  shall  arise, 
or  of  the  County  in  which  the  Court  House  is  situate  in 
respect  of  which  such  Assessment  is  leviable;  and  sodi 
Sheriff  shall,  on  a  written  Petition  being  presented  to  him 
by  any  of  the  said  Parties,  appoint  them  to  appear  before 
him,  and  shall  then  investi^te  the  Matter  in  dispute  in 
such  Way  as  he  may  think  proper,  and  decide  the  same 
summarily ;  and  such  Decision  shall  be  final,  and  shall  not 
be  subject  to  Appeal  or  Review  in  any  Court  or  by  any 
Process  whatsoever 
?o"&n*''       XXV.  The  Clauses  of  "The  Commissioners  Clauses 
Vict  0. 16,  Act,  1847,"  with  respect  to  the  Mortgages  to  be  execnted 
Mortis  "^y  ^'^®  Commissioners,  are  hereby  incorporated  with  this 
inoo?*^**  Act ;  and  the  Word  "  Commissioners"  in  the  said  Clauses 
porated.     shall  mean  the  Commissioners  of  Supply  of  any  County  in 
Scotlandy  and  the  Expression  ^'  the  Special  Act"  in  the  said 
Clauses  shall  mean  this  Act. 
r^wer  to        XXVI.  It  shall   be   lawful   for  the  Commissioners  of 
Mot^ii^  Supply  of  any  County  to  borrow  on  Bond  or  Mortgage,  for 
the   Purposes  of  this  Act,  any  Sum  not  exceeding  the 
Amount  specified  in  the  Account  and  Certificate  herein- 
before mentioned  as  the  total  Expense  incurred  in  the 
Erection  or  Improvement  of  any  Court  House  or  Offices, 
under  the  Provisions  of  this  Act,  and  to  make  and  grant 
Mortgages  and  Assignations  of  the  Lands  and  Buildings 
vested  in  and  acquired  or  to  be  acquired  and  erected  bv 
such  Commissioners  of  Supply  in  virtue  of  this  Act,  and  the 
Assessments  to  be  levied  under  the  Provisions  thereof,  in 
Security  of  the  Payment  of  the  Money  so  borrowed  an<i 
Interest  thereon ;   and  if  after  having  borrowed  the  said 
Sum  or  any  Part  thereof,  such  Commissioners  of  Sappiy 
shall  pay  off  the  same,  otherwise  than  by  means  of  the 
Monies  received  by  them  from  the  Commissioners  of  Her 
Majesty's  Treasury-,  under  the  Provisions  of  this  Act,  or  by 
means  of  the  Sinking  Fund  provided  for  in  the  said  Com- 
missioners Clauses  Act,  it  shall  be  lawful  for  them  again  io 
borrow  the  Amount  so  paid  off,  either  by  granting  new 
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Mortgages  and  Assignations  in  Security  therefor,  or  other* 
wise,  and  so  from  Time  to  Time  as  they  shall  think  proper. 

XXVII.  It  shall  be  lawful  for  such  Commissioners  of^^®^^*^ 
Supply,  in  the  course  of  the  Erection  of  any  such  Court  caA^  ^^ 
House  as  aforesaid,  to  take  from  any  Bank  or  Banking  Credit 
Company  Credit  on  a  Cash  Account,  to  be  opened  and  kept 
with  such  Bank  or  Banking  Company  in  the  Name  of  such 
Commissioners  of  Supply  or  their  Clerk  or  Treasurer,  ac- 
cording to  the  Usage  of  inkers  in  Scotland^  to  the  Extent 
of  the  estimated  Expense  of  the  Erection  of  such  Court 
House,  as  approved  by  the  Commissioners  of  Her  Majesty's 
Treasury,  or  any  Part  thereof,  and  to  make  and  grant 
Mortgages  and  Assignations  of  the  Lands  and  Buildings 
vested  in  and  acquired  or  to  be  acquired  and  erected  by 
them  in  virtue  of  this  Act,  and  the  Assessments  to  be  levied 
under  the  Provisions  thereof,  in  Security  of  the  Payment  of 
the  Amount  of  such  Credit,  or  of  the  Sums  advanced  from 
Time  to  Time  on  such  Cash  Account,  with  the  Interest 
ibereon. 

XXVUI.  The  whole  Monies  raised  or  borrowed  under  MoniM 
the  Authority  of  this  Act  shall  be  applied  to  the  Purposes  JJ^J^*^** 
herein  specified,  and  to  no  other  Purpose  whatsoever ;  and  pUed  to 
separate  and  distinct  Accounts  of  all  Monies  received  and  of^J^^et. 
Payments  made  under  the  Authority  of  this  Act  shall  be 
kept,  made  out,  audited,  and  published  in  the  Manner  pro- 
viaed  by  the  Police  (Scotland)  Act,  Twentieth  and  Twenty- 
first  Victoria^  Chapter  Seventy-two;  and  the  Enactments 
and  Provisions  contained  in  Sections  Forty  to  Forty-seven, 
both  inclusive,  of  the  said  Act,  with  respect  to  the  Appoint- 
ment and  Duties  of  a  Collector  of  Assessments,  and  the 
keeping,  making  out,  auditing,  and  publishing  of  Accounts, 
are  hereby  incorporated  with  this  Act,  and  shall  be  appli- 
cable to  the  Assessments  authorized  to  be  levied  and  the 
Property  to  be  acquired  under  the  Authority  of  this  Act, 
in  the  same  Manner  as  if  such  Enactments  and  Provisions 
were  herein  repeated  and  re-enacted. 

XXIX.  In  all  Meetings  and  Proceedings  under  or  with  Q^o™"*  o' 
reference  to  this  Act,  any  Five  Commissioners  of  Supply  gionenl^f 
of  any  County  shall  be  deemed  to  be  a  Quorum,  and  shall  Snppiy. 
be  entitled  to  exercise  all  the  Powers  conferred  by  this  Act ; 
and  every  Question  which  may  arise  at  any  such  Meeting 
shall  be  determined  by  the  Votes  of  the  Majority  of  Com- 
missioners of  Supply  and  Representatives  of  Burghs  present 
at  such  Meeting ;  and  where  the  Votes  of  those  present 
shall  be  equal,  the  Preses  of  such  Meeting  shall  have  a 
Casting  Vote,  in  addition  to  his  deliberative  Vote. 

XXa.  In  all   Meetings  of  Commissioners  of  Supply  ^«^o' 
under  or  with  reference  to  this  Act,  the  Convener  of  the    ^^^^^ 
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County,  or,  in  the  Absence  of  the  Convener,  the  Person 
who  may  be  elected  by  the  Commissioners  of  Sapply  and 
Representatives  of  Burghs  present  at  such  Meeting  to  act 
as  their  Preses,  shall  be  the  Preses  of  such  Meeting. 
Anthenti-       XXXI.  For  the  Purposes  of  this  Act,  the  Signature  of 
^tion  of    the  Convener  of  the  County,  or  of  the  Preses  of  any  Meet- 
r«ui^  to  ing  of  Commissioners  of  Supply  of  any  County,  or  of  the 
ti**^^^'  Chairman  of  any  Committee  to  be  appointed  for  carrying 
Act  °      '  into  Effect  the  Purposes  of  this  Act,  adnibited  to  any  Writ- 
ing or  Document,  snail  be  equivalent  to  the  Signatures  of 
the  whole  Commissioners  of  Supply  or  of  the  whole  Mem- 
bers of  such  Committee  present  at  a  Meeting  thereof  re- 
spectively ;  and  the  Addition  to  such  Signature  of  the  Woni 
"  Convener,"  "  Chairman,"  or  "  Preses,"  shall  be  good  prmd 
facie  Evidence  that  such  Signature  is  the  Signature  of  snch 
Convener,  Chairman,  or  Preses,  as  the  Case  may  be,  and 
that  such  Writing  or  Document  is  genuine  and  authentic. 
Actions  by      XXXII.  All  Actions,  Suits,  or  Proceedings  with  respect 
to  any  Matter  or  Thing  relating  to  the  Execution  of  this 
Act,  to  be  brought  by  or  against  the  Commissioners  of 
Supply  of  any  County,  shall  be  in  the  Name  of  the  Clerk 
of  Supply,  or  the  Collector  to  be  appointed  under  the  Pro- 
abir^*^  visions  of  this  Act,  for  the  Time  being,  as  the  Party 
Pursuer  or  Defender  representing  such  Commissioners  of 
Supply;  and  no  such  Action,  Suit,  or  Proceeding  wherein 
such  Commissioners  of  Supply  shall  be  concerned  as  Par- 
suers  or  Defenders,  in  the  r^ame  of  the  Clerk  of  Sapply 
or  of  such  Collector,  shall  cease  or  abate  by  the  Deatlu 
Resignation,  or  Removal  of  any  such  Clerk  of  Supply  or 
Collector,  or  by  any  Change  in  such  Commissioners  of 
Supply,  but  the  Clerk  of  Supply  or  Collector  for  the  Time    I 
being  shall  be  deemed  to  be  the  Pursuer  or  Defender,  as 
the  Case  may  be,  in  every  such  Action,  Suit,  or  Proceeding,    i 

SCHEDULE  referred  to  in  this  Act. 


or  against 
Cornmis- 
sionera  of 
Supply, 
how  to  be 
brought, 


Showing  the  Number  of  Members  to  be  elected  as  Repre- 
sentatives of  the  several  Royal  and  Parliamentary  Bm^s 
entitled  to  elect  Representatives  under  this  Act. 


Annual  Value  of  Lands  and  Heri- 
tages not  less  than 

Nnmber  of  Ropn4entatiT» 

£ 

300,000 

200,000 

100,000 

50,000 

20,000 

8 
6 
4 
2 
1 
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Cap.  V. 

An  Aeiio  regulate  Probate  and  Administration  witli  respect 
to  certain  Lidian  Government  Securities  ;  to  repeal  certain 
Stanw  Ditties;  and  to  extend  the  Operation  of  the  Act  of 
the  Twenhf^eeond  and  Tloenty-tliird  Years  of  Victoria, 
Cfiapter  Thirty-nine^  to  Indian  Bonds.— \2Zd^vc\i  I860.] 

Whsbjbas  at  varioos  Times  the  Executive  Government  of 
India  has  raised  Moneys  for  the  Pablic  Service  by  the  Issue 
of  Government  Promissory  Notes  and  by  Government  Loans 
severally  payable  in  Indioj  and  by  various  public  Notifica- 
tions of  the  said  Government^  or  regulations  to  be  made  by 
the  Secretary  of  State  in  Council,  the  Owners  of  such  Notes 
have  been  or  may  be  allowed  the  Privilege  of  having  the 
carrent  Interest  thereon  made  payable  in  lAmdon  by  Drafts 
payable  in  Lidiay  and  the  Holders  or  Owners  of  Shares  or 
Portions  of  such  Loans  have  been  or  may  be  allowed  the 
Privilege  of  having  the  same  registered  and  made  transfer- 
able, and  the  Interest  thereon  made  pavable  in  London  : 
And  whereas  upon  the  Death  of  the  Holders  of  Notes  as  to 
which  the  said  Privilege  shall  have  been  claimed  Questions 
mav  arise  as  to  the  Place  in  which  the  same  are  properly 
to  be  deemed  Assets  of  the  deceased  Owner,  and  it  is  for  the 
Convenience  and  Advantage  of  the  Estates  of  such  Persons 
that  the  same  should  be  deemed  Assets  in  this  Country  and 
not  in  India :  And  whereas  bv  an  Act  passed  in  the  Session 
holden  in  the  Fifth  and  Sixth  Years  of  the  Beign  of  His 
late  Majesty  King  William  the  Fourth,  Chapter  bixty-four, 
Section  Five,  the  Transfer  of  any  Part  of  the  Territorial 
Debt  of  the  East  India  Company  in  India  in  the  Books  of 
the  said  Company  in  England,  whether  upon  a  Sale  thereof 
or  otherwise,  was  made  chargeable  with  a  Stamp  Duty  of 
One  Pound  Ten  Shillings,  and  it  is  expedient  to  repeal  so 
mach  of  the  said  Act  as  imposes  the  said  Stamp  Dutv:  And 
whereas  under  the  Authority  of  various  Acts  of  Parliament 
the  East  India  Company  were  empowered  to  raise  Money 
upon  Bonds  to  be  issued  under  their  Common  Seal,  and  the 
said  Bonds  formerly  constituted  the  Bond  Debt  of  the  East 
India  Company,  and  are  commonly  designated  East  India 
Bonds :  And  whereas  bv  an  Act  passed  in  the  Session  holden 
in  the  Twenty-first  ancl  Twenty-second  Years  of  the  Beign 
of  Her  present  Majesty,  Chapter  One  hundred  and  six, 
Section  Sijtty-seven,  all  Liabilities  of  the  East  India  Com- 
pany were  transferred  to  the  Secretary  of  State  in  Council : 
And  whereas  by  an  Act  passed  in  the  last  Session  of  Parlia- 
ment, Chapter  Thirty-nine,  Power  was  given  to  the  Secretary 
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of  State  in  C!ouncil  to  raise  Money  by  Bonds  or  Debentures 
or  the  Creation  of  a  Capital  Stock  or  Annuities  upon  or  for 
the  Bepayment  of  any  Principal  Money  secured  under  the 
Audiority  of  the  said  Act  or  of  either  of  the  Acts  therein 
recited :  And  whereas  it  is  expedient  to  extend  such  Power 
of  raising  Money  to  the  Bepayment  of  any  of  the  East  India 
Bonds  aforesaid:  Be  it  therefore  enacted  by  the  Queens 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authority  of 
the  same,  as  follows ;  (that  is  to  say), 
Indian  Go-     J,  All  Indian  Government  Promissory  Notes,  and  Certi- 
Notea^on^   ficatos  issued  or  Stock  created  in  lieu  thereof,  being  Assets 
which  In-  of  a  deceased  Person,  the  Interest  whereon  or  in  respect  of 
w^bie  in  which  shall  be  payable  in  London  by  Drafts  payable  in  India, 
London,     and  which  at  the  Decease  of  the  Owner  thereof  shall  have 
tSn^-      ^^^  registered  in  the  Books  of  the  Secretary  of  State  in 
dian  Go-     Couucil  in  London,  or  in  the  Books  of  the  Governor  and 
PiSSSS)^  Company  of  the  Bank  of  England,  or  shall  have  been  en- 
Notes,  to    faced  in  India  for  the  Purpose  of  being  so  registered  before 
^^™^the  Decease  of  the  Owner  thereof,  and  all  Indian  Govern- 
hiiia  in      mcut  Promissory  Notes  issued  with  Coupons  attached  which, 
England-    under  such  Regulations  and  Conditions  as  may  be  deter- 
mined from  Time  to  Time  by  the  Secretary  of  State  in 
Council,  shall  be  so  registered,  and  all  Certificates  issued  or 
Stock  created  in  lieu  thereof,  shall  be  deemed  and  taken  to 
be  Personal  Estate  and  Bona  notabilia  of  such  deceased 
Probate,     Person  in  England,  and  Probate  or  Letters  of  Administration 
^^^^^"^"in  England,  or  Confirmation  granted  in  Scotland,  and  sealed 
granted  in  with  the  Seal  of  the  PrincipafCourt  of  Probate  in  England, 
vSdTAl    ^^  pursuance  of  the  Provisions  of  the  "  Confirmation  and 
Probate  Act,  1858,"  shall  be  valid  and  suflScient  to  constitute 
the  Persons  therein  named  the  legal  Personal  Representa- 
tives of  the  Deceased  with  respect  to  such  Notes  ana  Moneys 
as  aforesaid. 
otT^       n.  So  much  of  the  Fifth  Section  of  the  said  first-recited 
toriai^ebt  Act  as  euacts  that  every  Transfer  of  any  Part  of  the  said 
dSi  G^    Territorial  Debt  in  the  Sooks  of  the  East  India  Company 
venunent   1°  England,  whether  upon  a  Sale  thereof  or  otherwise,  shall 
i^nanot  be  chargeable  with  a  Stamp  Duty  of  One  Pound  Ten 
withltemp  Shillings  and  no  more,  is  hereby  repealed ;  and  no  Transfer 
Duty.        of  any  rart  of  the  said  Territorial  Debt  or  of  Indian  Govern- 
ment Loans  registered  and  transferable  in  the  Books  of  the 
Secretary  of  State  in  Council  in  London,  or  in  the  Boob  of 
the  Governor  and  Company  of  the  Bank  of  England^  shall 
be  chargeable  with  any  Stamp  Duty. 
Power  III-  Upon  or  for  the  Repayment  of  any  Principal  Money 

to  raiM      secured  by  the  said  Bonds,  the  Secretary  of  State  in  Council 
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may  at  any  Time  borrow  or  raise,  by  all  or  an;^  of  the  Modes  Money 
auUiorized  by  the  said  recited  Act  passed  in  the  Session  ^^\^^ 
holden  in  the  Twenty-second  and  Twenty-third  Years  ofyiotfC.89, 
Her  present  Majesty,  Chapter  Thirty-nine,  all  or  any  Part  J^^^_ 
of  the  Principal  Money  so  repaid  or  to  be  repaid,  and  so  ment  of 
from  Time  to  Time  as  all  or  any  Part  of  the  Principal  Money  ^ndlT^ 
secured  by  the  said  Bonds  may  have  been  repaid  or  require 
to  be  repaid,  but  the  Amount  to  be  charged  upon  the 
Reyenues  of  India  shall  not  in  any  Case  exceed  the  Principal 
Money  repaid  or  required  to  be  repaid ;  and  the  Proyisions 
of  the  said  recited  Act  with  reference  to  the  Creation  of  the 
Capital  Stock  and  Annuities  created  under  the  Authority  of 
the  said  Act,  and  with  reference  to  the  Issue,  Payment,  and 
Transfer  of  the  Capital  Stock,  Annuities,  Bonds,  and  De- 
bentures issued  under  the  Authority  of  the  said  Act,  shall 
be  held  to  be  in  force  and  to  apply  to  the  Creation,  Issue, 
Payment,  and  Transfer  of  the  Capital  Stock,  Annuities, 
Bonds,   and    Debentures  created  and  issued    under  the 
Authority  of  this  Act. 


Cap.  XXI. 

An  Act  to  amend  the  Act  for  better  regulating  the  Business 
of  Pawnbrokers.— \lbth  May  I860.] 

Whebeas  by  an  Act  of  Parliament  passed  in  the  Thirty- 
ninth  and  Fortieth  Years  of  the  Beign  of  Bang  George  the 
Third,  intituled  An  Act  for  better  regulating  the  Business  of^  ft  40  o. 
Pawnbrokersj  it  is  enacted,  that  eyery  Pawnbroker  shall,  at^'  ^  ^' 
the  Time  of  the  taking  of  every  Pawn,  Pledge,  or  Exchange 
whatsoeyer,  ^ye  to  the  Person  or  Persons  so  pawning, 
pledging,  or  exchan^ng  the  same  a  Note  or  Memorandum 
containing  a  Description  thereof,  with  other  Particulars,  as 
in  the  Sixth  Section  of  the  said  Act  mentioned,  and  that 
every  such  Note,  where  the  Sum  lent  shall  be  less  than  Fiye 
Shillings,  shall  be  deliyered  gratis :  And  whereas  it  is  ex- 
pedient that  Amendment  should  be  made  with  respect  to 
such  Deliyery:  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Mmest^,  by  and  with  the  Adyice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows ;  that  is  to  say, 

I.  Upon  and  from  the  Commencement  of  this  Act  it  shall  Pawn- 
be  lawfiil  for  all  Persons  using  and  exercising  the  Trade  or^^y^^^rge 
Business  of  a  Pawnbroker  to  t^ke  One  Halfpenny  for  eyery  One  Haif- 
such  Note  or  Memorandum  as  aforesaid  where  the  Sum  ^^  ^^' 
lent  shall  be  less  than  Ten  Shillings,  anything  in  the  said  describing 
Act  contained  to  the  contrary  notwithstanding;   and  the'^^'^ 
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pawned     udd  Sixth  Section  of  the  said  Act  shall  be  read  and  con* 
under  lOs.  gj^jed  as  if  it  contained  no  Enactment  for  tlie  DdUvery  rf 

any  Note  or  Memorandum  gratis. 
Payment        IJ.  Ptovided  always,  that  for  every  snch  Note  or  Memo- 
ono&^  randnm  where  the  sum  lent  shall  be  Ten  Shillings  or  np- 
np^mds  towards,  the  respective  Snm  specified  in  snch  Behdf  in  the 
sLted^in^  said  Sixth  Section  shall  and  may  be  taken  as  heretofore. 

Sect  6  of 

recited  Act  — . 

Cap.  XXVin. 

An  Act  to  repeal  the  Act  of  the  Seventh  Year  of  King  Greorge 
the  Secondy  Chapter  Eighty  commonly  eaUed  ^^  Sir  Joha 
Barnard's  Acty''  and  Hie  Act  of  the  Tenth  Year  of  Ku^ 
George  the  Second,  Chapter  Eight.— \liih  June  I860.] 

7  a.  2,  g  8.  Whereas  an  Act  was  passed  in  the  Seventh  Year  of  the 
Beign  of  Eing  George  the  Second,  Chapter  Eight,  to  pre- 

10  Q.  2,0.8.  vent  the  Practice  of  Stock-jobbing,  and  by  another  Act 
passed  in  the  Tenth  Year  of  the  said  Eing^s  Beign,  Chapter 
Eight,  the  said  first-mentioned  Act  was  made  perpetual: 
And  whereas  the  said  Acts  impose  unnecessary  ICestrictioDs 
on  the  making  of  Contracts  tor  the  Sale  and  'transfer  of 
Public  Stocks  and  Securities,  and  it  is  therefore  expedient 
to  repeal  the  same :  Be  it  enacted  bv  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parhament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

Beoited  I.  From  and  after  the  passing  of  this  Act  the  said  Two 

^^  several  Acts  before  mentioned  snail  be  and  the  same  ate 
hereby  repealed. 


Cap.  XLI. 

An  Act  to  make  perpetual  an  Act  of  Hie  Twenty-first  and 
Twenty-second  Years  of  Her  present  Majesty^  to  amend 
the  Law  relating  to  Cheap  Trains,  and  to  restrain  ik 
Exercise  of  certain  Powers  by  Canal  Companies  bemg 
also  Railway  Companies, — [23<i  July  I860.] 

Whebeas  an  Act  was  passed  in  the  Session  of  Parliament 
held  in  the  Twenty-first  and  Twenty-second  Years  of  the 
V' L^  -  Reign  of  Her  present  Majesty,  intituled  An  Act  to  amend 
'^  '  ^'  the  Law  relating  to  Cheap  TVainsj  and  to  restrain  the  Exer- 
cise of  certain  Powers  by  Canal  Companies  being  also  BaU- 
way  Companies :  And  whereas  the  said  Act  will  expire  at 
the  End  of  the  present  Session  of  Parliament,  and  it  is 
expedient  to  make  the  said  Act  perpetual :  Be  it  therefore 
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enacted  by  the  Qaeen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temnoral^  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows; 
that  is  to  say, 
I.  That  tte  said  recited  Act  shall  be  perpetual.  SS^^e 

perpetual. 

Cap.  LVnL 

An  Act  to  amend  the  Act  of  the  Eighteenth  and  Nineteenth 
Years  of  Her  Maieety  relating  to  Friendly  Societies » — 
I6th  August  1860.J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Adyice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,. in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : 

I.  In  case  of  the  Dissolution  of  a  Society,  according  to  in  oase  of 
the  Provisions  of  the  Thirteenth  Section  of  the  Act  pawed  ^j«^gj^'» 
in  the  Eighteenth  and  Nineteenth  Years  of  Her  Majes^,  undw  Sml 
Chapter  Sizty-three,  it  shall  not  be  necessary  to  state  in  the  [^  ^^^  ^ 
Agreement  the  intended  Appropriation  or  Division  of  the  es,  not  n^ 
Fands  or  other  Property,  but  it  shall  be  lawfiil  to  the  Mem-  jJJJ^  ^ 
bers,  if  they  shall  think  fit,  to  refer  such  Appropriation  or  Agreement 
Division  to  the  Award  of  the  Registrar ;  and  in  case  Applica-  5ff«?ded 
tion  shall  be  made  in  Writing  by  the  Members  of  a  Society,  F^i^^  b^ 
not  being  less  in  Number  than  Five  Eighths  of  the  whole  may  refer 
Body  thereof,  setting  forth  that  the  Funds  of  such  Society  ^X?;^ 
are  insufBcient  to  meet  the  Claims  thereon,  with  Uie  Grouncb  of  the  B»- 
npon  which  such  Insufficiency  can  be  proved,  it  shall  be  law- ^^''''*'' 
fill  for  the  Be^strar  to  investigate  tne  same,  and  if  upon 
such  Investifiation  he  shall  find  that  the  said  Society  is  in 
an  insolvent  Condition,  and  that  it  would  conduce  to  the  In- 
terests of  all  Parties  concerned,  that  the  Affairs  of  the 
Society  should  be  wound  up  and  brought  to  a  Termination, 
he  shdl  make  an  Award  to  that  Effect,  and  shall  direct  in 
what  Manner  the  Funds  and  Property  of  the  Society  shall 
he  divided  or  appropriated,  and  it  shall  not  be  necessary  in 
such  Case  that  the  Provisions  of  the  said  Thirteenth  Section 
he  complied  with ;  provided  that  previous  to  such  Investiga- 
tion the  Registrar  snail  give  not  less  than  Twenty-one  Days 
Notice  in  Writing,  to  be  sent  by  Post  to  the  Trustees,  Secxe- 
tary,  or  other  Officer  of  such  Society,  at  the  Place  where 
such  Society  holds  its  Meetings. 

11.  Every  Award  so  made  as  aforesaid  by  the  BegistrarBegistnr's; 
shall  be  final  and  conclusive  on  all  Members  and  other  Per-^v<^  ^  ' 
sons  having  any  Claim  on  the  Funds  of  the  said  Society,  dTr^i^- 
^thont  Appeal,  and  shall  be  enforced  in  the  same  Manner  out  AppeaL 
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as  by  Sectian  Forty-one  of  the  said  Act  is  provided  for  en- 
forcing the  Award  of  Arbitrators ;  and  the  Expenses  of  sncb 
Award,  and  of  publishing  the  Notice  of  Dissolntion  in  the 
Gazette,  shall  be  paid  out  of  the  Funds  of  the  Society  before 
any  Appropriation  thereof  shall  be  made* 
Evidence  III.  When  auv  Agreement  for  the  Dissolution  of  a 
tio?^^''"  Society  authorized  by  Section  Thirteen  of  the  said  Act  shall 
be  transmitted  to  the  Begistrar;  and  when  any  Award 
authorized  to  be  made  by  this  Act  shall  be  made  by  the  Ke- 

S'strar,  Notice  thereof  shall,  within  Twenty-one  Days  after 
e  same  shall  have  been  so  transmitted  or  made  respectivelj, 
be  advertised  by  the  Begistrar,  as  respects  Societies  in  Eng- 
land in  the  London  Gazette^  as  respects  Societies  in  Scotland 
in  the  Edinburgh  OazetUj  and  as  respects  Societies  in  In- 
land in  the  Dublin  Gazette  ;  and  unless  within  Three  Calen- 
dar Months  from  the  Date  of  the  Gazette  in  which  such  Ad- 
vertisement shall  appear,  a  Member  or  other  Person  in- 
terested in  or  having  any  Claim  on  the  Funds  of  the  Sodetj 
shall  commence  Proceedings  to  set  aside  the  Dissolution  of 
the  Society  consequent  upon  such  Agreement  or  Award,  the 
Society  shall  be  considered  for  all  Intents  and  Purposes,  and 
in  all  Courts  of  Law  and  Equity,  as   legally  dissolved, 
and  the  requisite  Consents  to  such  Agreement,  or,  as  the 
Case  may  be,  to  the  Application  to  the  Registrar,  to  have 
been    duly   obtained,  without  Proof  of  me    Signatures 
thereto. 
Begistrar's      IV.  The  Registrar  in  his  next  Annual  Report  submitted 
Re^  OTt  to    ^  Parliament  shall  set  forth  the  Particulars  of  every  Award 
contain      made  under  the  Provisions  of  this  Act  which  he  may  have 
^fA*^°!S!  ^*^®  during  the  preceding  Twelve  Months. 
ProvTe^oiis      ^'  ^^  '^g"^  to  Societies  which  have  been  dissolved  before 
as^to  s*^'^  the  passing  of  this  Act,  if  Notice  of  any  Agreement  for  the 
^^f^^b^  Dissolution  of  such  Society,  already  transmitted  to  the  Be- 
fore poas-   gistrar,  or  of  any  Award  made  under  Section  Thirteen  of 
ing  of  this  the  Said  Act,  shall  within  Three  Months  after  the  passing  of 
this  Act  be  advertised  in  such  Gazette  as  aforesaid,  the 
Provisions  of  Section  Three  of  this  Act  shall  apply  in  the 
same  Way  as  if  such  Agreement  and  Award  had  been  trans- 
mitted and  made  subsecpent  to  the  passing  of  this  Act. 
Sect  8  of       VI.  The  Eighth  Section  of  the  Act  passed  in  the  Twenty- 
21^*  22      firgt  and  Twenty.«econd  Years  of  Her  Majesty,  Chapter  One 
loCr^'     hundred  and  one,  is  hereby  repealed ;  but  wnere,  preTioasIy 
poaied.      to  the  passiug  of  this  Ac^  any  Application  has  been  made 
to  the  Kegistrar  respecting  the  Dissolution  of  a  Society  under 
the  said  Section,  such  Society  shall  be  dissolved  in  the  same 
Manner  and  with  the  same  Incidents  as  if  this  Act  were  not 
passed,  and  for  the  Purposes  of  such  Dissolution  the  said 
Section  shall  be  deemed  to  remain  in  {uU  Force. 
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VIL  If  Default  shall  be  made  in  transmitting  to  the  Re-^^J^^^'' 
gistrar  before  the  First  Day  of  June  in  each  Year  the  gene-SJJuwwiE^ 
ral  Statement  or  Copy  of  the  last  Annual  Beport  of  any  tum  to  ito- 
Society,  in  compliance  with  the  Provisions  of  Section  Forty- ^^^ce 
five  of  the  Act  of  the  Session  of  the  Eighteenth  and  Nine- with  Sect 
teenth  of  Victoriay  Chapter  Sixty-three,  the  Officer  making  y^^  *  27. 
sQch  Default  shall  be  liable  to  a  Penalty  not  exceeding 
Twenty  Shillings,  to  be  recovered,  with  Costs,  at  the  Suit 
of  the  Registrar,  before  Two  or  more  Justices,  as  to  England 
in  manner  directed  by  an  Act  passed  in  the  Session  holden 
in  the  Eleventh  and  Twelfth  Years  of  the  Beign  of  Her 
Majesty  Queen  Victoria^  Chapter  Forty-three,  intituled  An 
Act  to  facilitate  the  Performance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Sessions  within  England  and  Wales  vnth  re- 
Bpeet  to  summary  Convictions  and  Orders^  and  as  to  Scotland 
before  Two  or  more  Justices  or  the  Sheriff  of  the  County, 
in  manner  directed  by  the  Act  passed  in  the  Session  of 
Parliament  holden  in  the  Seventeenth  and  Eighteenth  Years 
of  the  Reign  of  Her  Majesty  Queen  Victoriay  Chapter  One 
hundred  and  four,  intituled  An  Actio  amend  or  consolidate 
the  Acts  relating  to  Mercliant  SJdpjmgy  as  regards  Offences 
in  Scotland  against  that  Act,  not  being  Offences  by  that 
Act  described  as  Felonies  or  Misdemeanours,  and  as  to  Ire- 
land  in  manner  directed  by  the  Act  passed  in  the  Session 
holden  in  the  Fourteenth  and  Fifteentn  Years  of  the  Reign 
of  Her  Majesty  Queen  Victoria^  Chapter  Ninety-three,  in- 
tituled An  Act  to  consolidate  and  amend  the  Acts  regulating 
the  Proceedings  of  Petty  Sessions^  and  the  Duties  of  Justices 
of  the  Peace  out  of  Quarter  Sessions^  in  Ireland,  or  any  Act 
passed  for  the  Amendment  of  the  above-mentioned  Acts ; 
and  the  Justices  or  Sheriff  imposing  any  Penalty  under  this 
Act  may  direct  the  whole  or  any  rart  thereof  to  be  applied 
in  or  towards  Payment  of  the  Costs  of  the  Proceedings ; 
and  subject  to  such  Direction  all  Penalties  shall  be  paid  into 
the  Receipt  of  Her  Majesty's  Exchequer,  in  such  Manner 
as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form 
Part  of  the  Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

Vill.  If  the  Accounts  and  Returns  required  from  certain  if  Accounts 
Friendly  Societies  by  the  Commissioners  for  the  Reduction  SJ* Oomndfl- 
of  the  National  Debt,  pursuant  to  Section  Thirty-four  of  the  sionen, 
said  Act,  be  not  made  within  Thlrtv  Days  after  the  sameg^^^^f 
have  been  required,  the  Account  of  the  said  Society  shall  be  is  a  19 
closed  by  the  said  Commissioners,  and  thenceforth  no  In-  J^^^  ^* 
terest  shall  be  credited  to  such  Society  thereon,  until  such  thereon  to 
Accounts  and  Returns  shall  be  furnished  to  the  said  Com-  ^^^^*^ 
missioners,  or  the  Money  be  withdrawn.  made. 

IX.  Any  Application  authorized  by  Section  Twenty-four  Appiica- 
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^^  of  the  said  recited  Act  to  be  made  by  any  Person  on  behalf 
deVm^r  ^^  ^  Society,  may  be  made  by  the  Registrar. 
be»jj^y     X.  This  Act  and  the  Friendly  Societies  Acts,  1855  and 
?^*^'   1858,  shall  be  construed  as  One  Act,  and  may  be  cited  to- 
Friendly    gether  for  all  Purposes  as  the  Friendly  Societies  Acts. 

Societies 

Acts  to  be  — — ^" 

construed  ^         _  ^_^,-. 

«s  One.  Cap.  LX VII. 

An  Act  to  eontinue  an  Act  for  authorizing  the  AppUeation  of 
Highway  Rates  to  Turnpike  Eoad8.—\Qth  August  I860.] 

Whereas  an  Act  was  passed  in  the  Fifth  Year  of  the 
4&6yiot,Seign  of  Her  Majesty,  intituled  An  Act  to  aiuthoTize  for 
^  ^^'         One  Year  J  and  until  the  End  of  the  then  next  Session  of 
Parliament^  an  Application  of  a  Portion  of  the  Eigkwag 
Rates  to  Turnpike  Moods  in  certain  Casesy  which  Act  has 
been  continued  by  sundry  Acts  until  the  First  Day  of 
October  in  the  Year  One  thousand  eight  hundred  and 
sixty,  and  to  the  End  of  the  then  next  Session  of  Parlisr 
ment ;  and  it  is  expedient  that  the  same  be  further  con- 
tinued: Be  it  enacted   by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  tbe 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pr^ 
sent  Parliament  assembled,  and  by  the  Authority  of  the 
Becited  Act  same,  That  the  said  Act  shall  be  continued  until  tbe  First 
c^mied.  ^*7  ^^  October  One  thousand  eight  hundred  and  sixty-five, 
*^  and  to  the  End  of  the  then  next  Session  of  Parliament 


Cap.  LXXV. 

An  Act  to  make  better  Provision  for  the  Custody  and  Cere 
of  Criminal  Lunatics, — [6tA  August  1860.] 

89  &  40  G.  Whereas  by  the  Act  of  the  Session  holden  in  the  Thirtv- 
8,  c.  94.      ninth  and  Fortieth  Years  of  King  George  the  Third,  Chap- 
ter Ninety-four,  and  the  Act  of  the  Session  holden  in  the 
3 &4 Vict, Third  and  Fourth  Years  of  Her  Majesty,  Chapter  Fifty- 
^'  ^         four.  Her  Majesty  is  empowered,  where  any  Person  is 
charged  with  any  such  Offence  as  therein  mentioned,  and 
acQUitted  on  account  of  Insanity,  and  where  any  Person  is 
inaicted  for  any  Offence  and  upon  an  Arraignment  is  foond 
insane,  to  give  Order  for  the  safe  Custody  of  such  Person 
during  Her  Pleasure,  in  such  Place  and  in  such  Marnier  as 
She  may  think  fit ;  and  by  the  said  Act  of  the  Third  and 
Fourth  I  ears  of  Her  Majesty  One  of  Her  Majes^s  Princi- 
pal Secretaries  of  State  is  em[K)wered,  upon  such  Certificate 
as   therein  mentioned  of  the  Insanity  of  any  Person  im- 
prisoned as  therein  mentioned,  to  direct  such  Person  to  be 
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removed  to  such  County  Lunatic  Asylum,  or  other  proper 
Receptacle  for  Insane  Persons,  as  the  said  Secretary  or  State- 
may  judge  proper  and  appoint :  And  whereas  by  the  Acts 
of  the  Session  holden  in  the  Fifth  and  Sixth  Years  of  Her  6  ft  6  Vict, 
Majesty,  Chapter  Twenty-nine,  and  of  the  Session  holden  ^  ^' 
in  the  Sixth  and  Seventh  Years  of  Her  Majesty,  Chapter  6  &  7  Vict, 
Twenty-six,  the  said  Secretary  of  State  is  empowerea  to^^^ 
order  any  Convict  in  PentonmUe  or  MiUbank  Prison  becom- 
ing or  found  insane  during  Confinement  to  be  removed  te 
such  Lunatic  Asylum  as  the  said  Secretary  of  State  may 
think  proper:  And  whereas  it  is  expedient  that  Provision 
should  be  made  for  the  Custody  and  Care  of  Criminal  Luna- 
tics in  an  Asylum  or  Asvlums  appropriated  to  that  Purpose : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Mar 
jesty,  by  and  with  the  Advice  and  Consent  of  the  Lords  Spiri- 
toal  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  It  shall  be  lawful  for  Her  ]M[ajesty  from  Time  to  Time,  Her  Ma- 
by  Warrant  under  Her  Royal  Sign  Manual,  to  appoint  that^^i^*^ 
any  Asylum  or  Place  in  England  which  Her  Majesty  may  Aflyium  for 
have  caused  to  be  provided  or  appropriated,  and  may  deem  ^SaSm. 
suitable  for  this  Purpose,  shall  be  an  Asylum  for  Criminal 
Lunatics,  and  the  Provisions  of  this  Act  shall  be  applicable 

to  every  such  Asylum. 

II.  it  shall  be  lawful  for  One  of  Her  Majest/s  Principal  flecretary 
Secretaries  of  State,  by  Warrant  under  his  Hand,  to  direct  ^y^^^J^ct 
to  be  conveyed  to  and  kept  in  any  such  Asylum  any  Per-  Criminal 
son  for  whose   safe  Custody   during   Her  Pleasure   Her^'^^. 
Majesty  is  authorized  to  give  Order,  or  whom  such  Secre-  fined  in  tho 
tary  of  State  might  direct  to  be  removed  to  a  Lunatic '^^"^ 
Asylum  under  any  of  the  Acts  herein-before  mentioned,  or 

under  any  other  Act  of  Parliament,  or  any  Person  sentenced 
or  ordered  to  be  kept  in  Penal  Servitude,  who  may  be  shown 
to  the  Satisfaction  of  the  Secretary  of  State  to  be  insane,  or 
to  be  unfit  from  Imbecility  of  Mind  for  Penal  Discipline; 
and  the  Secretary  of  State  may  direct  to  be  removed  to  and 
kept  in  such  Asylum  any  such  Persons  as  aforesaid,  who^ 
under  any  previous  Order  of  Her  Majesty  or  Warrant  of  the 
Secretary  of  State,  may  have  been  placed  and  remain  in  any 
County  Lunatic  Asylum,  or  other  Place  of  Reception  for 
Lunatics,  and  every  Person  directed  by  the  Secretary  of 
State  to  be  conveyed  or  removed  to  and  kept  in  an  Asylum 
under  this  Act,  shall  be  conveyed  to  such  Asylum  accord- 
ingly, and  shall  be  kept  therein  until  lawfully  removed  or 
discharged,  and  that  with  every  Person  so  conveyed  or  re- 
moved there  shall  be  transmitted  a  Certificate,  as  set  forth  in 
Schedule  A.  to  this  Act  annexed,  duly  filled  up  and  authentic 
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cated,  the  Contents  of  which  Certificate  shall  be  transcribed 
into  the  General  Kegister  to  be  kept  in  eyeiy  such  Asylnm. 
Nothing  to  III.  Nothing  in  this  Act  shall  restrain  or  afiect  the 
Aa^ority  Authority  of  Her  Majesty,  where  She  may  so  think  fit,  to 
of  the  give  such  other  Order  for  the  safe  Custody  of  any  such  Per- 
mSwoSer '^'^  as  aforesaid  as  She  might  have  given  if  this  Act  had  not 
Provision  been  passed,  or  restrain  or  affect  the  Authority  of  the  Secre- 
t^^^o/ir^  tary  of  State  to  continue  in  or  direct  to  be  removed  to  any 
Criminal  Couuty  A^lum  or  other  Place  for  the  Reception  of  Lnnatics 
Lunatic,     any  of  the  f*ersons  aforesaid  whom  he  might  have  so  continued 

or  directed  to  be  removed  if  this  Act  had  not  been  passed. 
Secretary        IV.  It  shall  be  lawful  for  the  Secretary  of  State  from 
apTOint  *°  Time  to  Time  to  appoint  any  such  Persons  as  he  may  think 
(£nncU  of  fit|  being  not  less  than  Three  in  Number,  to  be  a  Council 
vifflon'and  ^^  Supervision  for  any  Asylum  under  this  Act,  and  to  re- 
OfflcerB  for  move  all  or  any  of  the  said  Council,  and  upon  the  Bemo?al, 
Aayinms.    Death,  or  Resignation  of  any  Member  of  the  said  Council, 
to  appoint  another  in  his  Place ;  and  also  from  Time  to 
Time  to  appoint  for  the  Asylum  a  resident  Medical  Superin- 
tendent, a  Chaplain,  and  such  other  Officers,  Assistants,  and 
Servants  as  he  may  deem  necessary,  and  at  Pleasure  to  re- 
move such  Superintendent,  Chaplain,  Officers,  Assistants, 
and  Servants  respectively ;  and  tne  Secretary  of  State,  with 
the  Approval  of  the  Commissioners  of  Her  Majesty's  Treasuiy, 
shall  nx  the  Salaries  to  be  paid  to  the  Superintendent, 
Chaplain,  Officers,  Assistants,  and  Servants  of  such  Aqrlom. 
Secretary        V.  It  shall  be  lawful  for  the  Secretary  of  State  firom 
^^^^Time  to  Time  to  make  Rules  for  the  Government  and 
for  the  Oo-  Management  of  the  Asylum,  and  for  the  Duties  and  Con- 
J^™;^*   duct  of  the  Officers  thereof,  and  for  the  Care  and  Treatment 
Asylum,     of  the  Persons  confined  therein,  and  to  subscribe  a  Certi- 
ficate that  they  are  fit  to  be  enforced,  and  such  Rules,  when 
so  certified,  shall  be  binding  on  the  Council,  and  all  Officers, 
Assistants,  and  Servants  of  the  Asylum,  and  all  other  Per- 
sons whomsoever,  and  all  such  Rules  shall  be  laid  before 
Parliament  within  Twenty-one   Days  after  they   shall  be 
certified,  or  if  Parliament  be  not  sitting  then  within  Twenty- 
one  Days  after  the  next  Meeting  of  Parliament. 
Sabject  to      VL  Subject  to  the  Rules  certified  by  the  Secretary  of 
Cmmdito' State  under  this  Act,  the  Council  of  Supervision  shall 
superin-     Superintend  and  direct  the  Management  and  Conduct  of  the 
^  -^y-  Asylum,  and  the  Care  and  Treatment  of  the  Lunatics  con- 
fined therein ;  and  such  Council  or  any  Two  of  them  shall 
frem  Time  to  Time,  as  by  the  Rules  shall  be  provided,  and 
at  such  other  Times  as  they  may  think  fit,  report  in  Writing 
to  the  Secretary  of  State  in  relation  to  the  Management  and 
Conduct  of  the  said  Asylum  and  the  Condition  thereof,  and 
to  any  Mattiirs  concerning  the  same ;  and  if  any  Person  de- 
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tained  and  confined  as  aforesaid  shall  be  of  a  Religious 
Persuasion  di£Pering^  from  that  of  the  Established  Church, 
a  Minister  of  such  JPersuasion  at  the  special  Request  of  such 
Person  or  of  his  Friends  or  Relations  shall  be  allowed  to 
visit  him  at  proper  and  reasonable  Times  by  Application  to 
the  Medical  Superintendent,  and  under  such  Rules  as  may 
be  approved  of  by  the  Secretary  of  State,  but  no  such  Per- 
son shall  be  compelled  to  attend  any  of  die  Ordinances  or 
Instructions  of  any  Religious  Persuasion  other  than  his  own. 

y II.  The  Provisions  of  the  Acts  herein-before  mentioned,  ProTimon 
or  of  any  other  Act  for  the  Removal  or  Discharge  of  Luna-"^,^^^^ 
tics  whom  the  said  Secretary  of  State  is,  under  the  herein- DiBcharge 
before  mentioned  Acts  or  any  other  Act  now  in  force,  ^^'^^^  ^ 
authorized  to  direct  to  be  removed  to  any  Lunatic  Asylum, 
shall  extend  and  apply  to  any  Lunatic  whom  the  Secretary 
of  State   may  direct  to  be  conveyed  to   any  Asylum  for 
Criminal   Lunatics  appointed  under  this  Act:  Provided 
always,  that  any  Order  for  Removal  or  Discharge  which  may 
now  be  made  by  the  Secretary  of  State  on  the  Certificate  of 
Two  Physicians  or  Surgeons  may  be  made  on  the  Certificate 
of  the  Resident  Medici  Superintendent  of  the  Asylum  and 
any  Two  of  the  Council  of  Supervision. 

VIIL  Provided  also,  That  where  by  reason  of  the  Expira-  Provision 
tion  of  his  Term  of  Imprisonment  or  Penal  Servitude,  ofcS^of 
otherwise,   a  Person   confined  in   the   Asylum  would  be  Persons^ 
entitled  to  his  Discharge  if  duly  certified  to  have  become  of  2^  ttleir 
sound  Mind,  it  shall  be  lawful  for  the  Secretary  of  State  by  Term  of 
his  Warrant  to  order  the  Discharge  of  such  Person,  although  ^Pff^" 
he  may  not  have  been  certified  as  aforesaid,  to  the  Intent  ^^i^d. 
that  he  may  be  placed  in  a  County  Lunatic  Asylum,  or 
otherwise  subjected  to  the  same  Care  and  Treatment  as 
Lunatics  not  being  Criminals. 

IX.  Provided  also,  That  it  shall  be  lawful  for  the  Secre-8~«tary 
tary  of  State  by  his  Warrant  to  permit  any  Person  confined  Liy*^p. 
in  the  Asylum  to  be  absent  from  such  Asylum  upon  Trial  mit  any 
for  such  Period  as  he  may  think  fit,  or  to  permit  any  such bJ^ibMnt' 
Person  to  be  absent  from  such  Asylum  upon  such  Condi- ^mAsy- 
tions  in  all  respects  as  to  the  Secretary  of  State  shall  seem  xriA^^ftc. 
fit,  and  in  case  any  Person  so  permitted  to  be  absent  upon 

Trial  for  any  Period  do  not  return  at  the  Expiration  of  such 
Period,  or  in  case  any  of  the  Conditions  on  which  any  Per- 
son is  so  permitted  to  be  absent  be  broken,  the  Person  not 
returning  at  such  Expiration  or  absent  after  any  such  Con- 
dition has  been  broken,  as  the  Case  may  be,  may  be  retaken 
as  herein  provided  in  the  Case  of  an  Escape. 

X.  All  Provisions  in  the  said  Act  of  the  Third  and^^^^"* 
Fourth  Years  of  Her  Majesty  for  the  Payment  of  the  Con-vict,  c64, 
veyance  of  such  insane  Persons  as  therein  mentioned  to  any  "  ^  ^*' 
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penBes  of    Asylum  or  Other  Beceptacle,  and  of  his  Maintenance  therein, 
Mtt^Sd    ^^^^  extend  and  be  applicable  to  the  Conveyance  of  any 
Mainte-      sach  Ferson  to  any  Asylum  for  Criminal  Lunatics,  and  bis 
apply  to     Maintenance   therein,   and   all  Sums  payable  under  any 
thu  Act     Order  made  under  such  Provisions  shall  be  paid  and  applied 
towards  defraying  or  reimbursing  the  Expenses  in  respect 
of  which  the  same  are  paid,  or  other  Expenses  of  the  Asylum, 
as  the  Commissioners  of  Her  Majesty's  Treasury  may  direct, 
liwmtics        XI.  In  case  of  Escape  of  any  Jrerson  confined  in  any  Asy- 
may  be^re-  Inm  for  Criminal  Lunatics,  he  may  be  retaken  at  any  Time 
^^^^^     by  the  Superintendent  of  such  Asylum,  or  any  Officer  or 
tond^      Servant  belonging  thereto,  or  any  Person  assisting  such 
Ac  Superintendent,  Officer,  or  Servant  in  this  Behalf,  or  any 

other  Person  authorized  in  Writing  in  this  behalf  by  the 
Secretary  of  State  or  such  Superintendent,  and  conveyed 
to  and  received  and  detained  in  such  Asylum. 
Punish-  XTT.  Any  Person  who  rescues  any  Person  ordered  to  be 

PereoM  for^^^^^y®^  ^  ^^7  Asylum  for  Criminal  Lunatics  during  the 
Bescueor   Time  of  his  Conveyance  thereto,  or  of  his  Confinement 
gj^;^»  therein,  and  any  Officer  or  Servant  in  any  Asylum  for 
Criminal  Lunatics,  who  through  wilful  Neglect  or  Conniv- 
ance permits  any  Person  confined  therein  to  escape  there- 
from, or  secretes,  or  abets  or  connives  at  the  Escape  of  any 
such  Person,  shall  be  guilty  of  Felony,  and  being  convicted 
thereof  shall  be  liable  to  be  kept  in  Penal  Servitude  for  anj 
Term  not  exceeding  Four  Years,  or  to  be  imprisoned  for 
any  Term  not  exceeoing  Two  Years,  with  or  without  Hard 
Labour,  at  the  Discretion  of  the  Court,  and  any  such  Officer 
or  Servant  who  carelessly  allows  any  such  Person  to  escape 
as  aforesaid,  shall   on  summary  Conviction   before  Two 
Justices  of  such  Ofience,  forfeit  any  Sum  not  exceeding 
Twenty  Pounds  nor  less  than  Two  Pounds. 
om^oT      -^™-  ^7  Superintendent,  Officer,  Nurse,  Attendant, 
ServSto'^  Servant,  or  other  Person  employed   in  any  Aq^lum  for 
m-treatmg  Criminal  Lunatics  who  strikes,  wounds,  ill-treats,  or  wilfully 
'*"*  ^    neglects  any  Person  confined  therein,  shall  be  guilty  of  a 
Misdemeanour,  and  shall  be  subject  to  Indictment  for  every 
such  Ofience,  and  on  Conviction  under  the  Indictment  to 
Fine  or  Imprisonment,  with  or  without  Hard  Labour,  or  to 
both  Fine  and  Imprisonment,  at  the  Discretion  of  the  Court, 
or  to  forfeit  for  every  such  Ofience,  on  a  Summary  Convio- 
tion  thereof  before  Two  Justices,  any  Sum  not  exceeding 
Twenty  Pounds  nor  less  than  Two  Pounds. 
CommiB-        XI V.  Two  or  more  of  the  Commissioners  in  Lunacy. 
L^S^^to  ^"®  *^  ^^^^  ^^  whom  shall  be  a  Physician  or  Surgeon,  and 
visit  Asy-  One  at  least  a  Barrister,  shall,  once  or  oftener  in  each  Year, 
hima ;        q^  g^ji^  j)^y  ^^  jjj^yg  ^^^  ^^  g^^jj  jjom^  of  the  Day  and  for 

such  Length  of  Time  as  they  think  fit,  and  also  at  any  Time 
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when  directed  by  the  Secretary  of  State,  visit  every  Asylum 
for  Criminal  Lunatics,  and  shall  inquire  as  to  the  Condition, 
as  well  mental  as  bodily,  of  the  Persons  confined  therein,  or 
any  of  then),  and  shall  also  make  such  other  Inquiries  as  to 
such  Asylum  as  to  them  may  seem  proper,  or  as  such  Secre- 
tary of  State  may  direct. 

XV.  The  Commissioners  in  Lunacy  shall  in  the  Month  and  report 
of  March  in  every  Year  report  to  One  of  Her  Majest/s^^^P" 
Principal  Secretaries  of  State  the  Visits  made  as  aforesaid  state, 
in  the  preceding  Year,  and  all  such  Particulars  in  relation 
to  every  Asylum  visited  as   aforesaid  as  they  think  de- 
serving of  Notice,  and  shall  also  report  in  like  Manner  in 
relation  to  any  Visit  made  by  the  Direction  of  the  Secretary 
of  State,  as  soon  as  conveniently  may  be  after  such  Visit, 
and  a  Copy  of  every  such  Keport  shall  be  laid  before  Par- 
liament within  Twenty-one  Days  after  the  Beceipt  thereof, 
or  if  Parliament  be  not  sitting,  then  within  Twenty-one 
Days  after  the  next  Meeting  of  Parliament. 

SCHEDULE  A. 

Statement  respecting  Cbiminal  Lunatics  to  be  filled  up 
and  transmitted  to  the  Medical  Superintendent  with 
every  Criminal  Lunatic. 

Name 

Age 

Date  of  Admission 

Former  Occupation 

From  whence  brought 

Married,  single,  or  widowed 

How  many  Children 


Age  of  youngest 
Whei"      '"        ' 


lether  First  Attack 
When  previous  Attacks  occurred 
Duration  of  existing  Attack 
Bute  of  bodily  Health 
Whether  suicidal  or  dangerous  to  others 
Supposed  Cause    .       ^     . 
Chief  Delusions  or  Indications  of 

Insanity 
Whether  subject  to  Epilepsy 
Whether  of  temperate  Habits 
Degree  of  Education 
Religious  Persuasion 
Crime 

YHien  and  where  tried 
Verdict  of  Jury     . 
Sentence   . 
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Cap.  LXXVm. 

An  Act  to  place  the  Employment  of  Women^  Young  Persont^ 
and  Children  in  Bleaching  Works  and  Dyeing  W&rki 
under  the  Regulations  of  the  Factories  Acts. — [6tA  August 
I860.] 

Whereas  it  is  the  Practice  of  some  of  the  Occnpiers  of 
Bleaching  Works  and  Dyeing  Works  to  keep  Females, 
Young  Persons^  and  Children  at  Work  during  the  Night, 
and  an  unreasonable  Number  of  Hours  during  the  Day : 
And  whereas  such  Practices  are  not  necessaiy  to  the  suc- 
cessful carrying  on  of  those  Trades^  but  are  very  injurious 
to  the  Health  and  Morals  of  the  Females,  Young  Persons, 
and  Children  employed  therein,  and  it  has  become  necessary 
to  regulate  the  Employment  of  such  People,  and  to  provide 
for  the  Education  of  such  Children :  And  whereas  an  Act 
was  passed  in  the  Fourth  Year  of  the  Beign  of  His  late 
3  A  4  w.  4,  Majesty,  intituled  An  Act  to  regulate  the  Labour  of  Children 
c.  IDS.        ^yj^  Young  Persons  in  the  Mills  and  Factories  of  the  United 
Kingdom :  And  whereas  an  Act  was  passed  in  the  Seventh 
7  4  8  Vict,  Year  of  the  Beign  of  Her  present  Majesty,  intituled  An  Act 
^'  to  amend  the  £avis  relating  to  Labour  in  Factories:  Aod 

whereas  an  Act  was  passed  in  the  Tenth  Year  of  the  Reign 
10  &  11      of  Her  present  Majesty,  intituled  An  Act  to  Umit  the  Houn 
Vict,  c  29.  ^y  l^abQiif*  of  Young  Persons  and  Females  in  Factories :  And 
whereas  an  Act  was  passed  in  the  Fourteenth  Year  of  the 
13&14      Reign  of  Her  present  Majesty,  intituled  An  Act  to  ammi 
Vict,  c.  54.  ^^  ^^^^  relating  to  Labottr  in  Factories :  And  whereas  an 
Act  was  passed  in  the  Seventeenth  Year  of  the  Beign  of 
16  A 17      Her  present  Majesty,  intituled  An  Act  further  to  regulate  tk 
J^**'  ^      Employment  of  Children  in  Factories :  And  whereas  an  Act 
was  passed  in  the  Twentieth  Year  of  the  Reign  of  Her  pre- 
19  A  20      sent  Majesty,  intituled  An  Act  for  the  further  Amendment  of 
Vict,  0. 88.  ^^  Laws  relating  to  Labour  in  Factories :  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 
Recited  I.  That  &om  and  after  the  First  Day  of  August  One 

a^^*i  *to  tliousand  eight  hundred  and  sixty-one  the  Powers  and  Pro- 
^el^hing  visious  of  the  herein-before  recited  Acts  shall  apply  and  be 
*^^Sy«:  held  to  apply  to  Bleaching  Works  and  Dyeing  Works,  ex- 
^d  to^e '  cept  Works  in  which  the  Operation  of  Bleaching  by  the 
Employ-  Open-air  Process  is  the  only  Operation  of  Bleaching  carried 
Fema^  ou,  and  to  the  Employment  of  Females,  Youne  Persons,  aod 
Young       Children  in  Bleaching  Works  and  Dyeing  Works^  except 
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as  aforesaid,  to  all  Intents  and  Purposes  as  completely  and  Persons, 
effectively  as  if  such  Bleaching  Works  and  Dyeing  Works ^^^^^^^ 
had  been  mentioned  and  included  in  the  Provisions  of  the  in. 
herein-before  recited  Acts  or  any  of  them,  except  as  is  herein- 
after provided :  Provided  nevertheless,  that  until  the  First 
Day  of  August  One  thousand  eight  hundred  and  ^ty-two 
it  shall   be  lawful  to  employ  Females  above  the  Age  of 
Eighteen  Years  and  Young  Persons  in  Bleaching  ^Vorks 
and  Dyeing  Works  until  Eight  of  the  Clock  at  Night  on 
every  working  Day  except  SaturdajfSy  and  until  Half  past 
Four  of  the  Clock  in  the  Afternoon  on  Saturdays, 

n.  Provided  also,  That  after  the  said  First  Day  of  August  Females 
One  thousand  eight  hundred  and  sixty-two  it  shall  be  lawful  ^^^^^ 
to  employ  Females  above  the  Age  of  Eighteen  Years  and  may  be 
Young  Persons  in  Bleaching  Works  and  Dyeing  Works,  in  ^^^^^ 
every  Case  where  the  Employment  of  such  Females  and  past  Four 
Young  Persons,  as  regulated  by  the  herein-before  recited  gf|J[Jj^^ 
Acts,  or  any  of  them,  or  by  this  Act,  shall  have  been  sus-'andunta 
pended  or  Time  shall  have  been  lost  in  consequence  of^t^j^^ 
Fluctuations  in  Trade,  the  Nature  of  the  Process,  or  any  other  Days, 
other  Cause,  in  recovering  Time  so  lost,  until  Half  past  ^^*^o* ''o 
Four  of  the  Clock  in  the  Afternoon  on  Saturdays^  and  until  ceed  in  any 
Eight  of  the  Clock  at  Night  on  other  Days :  Provided  that  p^^d  of 
by  Means  of  such  Employment  the  whole  Time  which  such  ^^  p^^  of 
Females  and  Young  Persons,  or  any  of  them,  shall  have  another 
been  employed  during  the  then  present  Calendar  Month  totS^Nwn- 
and  the  then  last  past  Six  Calendar  Months,  do  not  exceed  ber  of 
the  total  Number  of  Hours  which  such  Females  and  Young  ^^^^~ 
Persons  may  lawfully  be  employed  according  to  the  Pro vi- this  Act,&c. 
sions  of  the  First  Section  of  this  Act  and  of  the  Provisions 
of  the  recited  Acts. 

III.  It  shall  not  be  lawful  in  any  Case,  after  the  said  Bestrfction 
First  Day  of  Axigust  One  thousand  eight  hundred  and  sixty-  pemaks^^ 
one,  to  employ  Females  and  Young  Jrersons  or  any  of  them  and  Young 
in  Bleaching  Works  or  Dyeing  Works,  except  such  Works  fj^^JTbe 
fts  before  excepted,  after  Half  past  Four  of  the  Clock  in  the  emdoyed 
Afternoon  of  any  Saturday^  or  for  more  than  Nine  Hours  on  ^^*^d 
any  Saturday^  or  for  more  than  Twelve  Plours  on  any  other  on  other 
Day.  ^^y^ 

IV.  In  any  Bleaching  Works  or  Dyeing  Works  in  which  Females 
the  Employment  of  Females  and  Young  Persons  shall  have^^^"^ 
been  suspended  during  any  Day  or  part  of  a  Day,  by  reason  may  be 

of  a  Deficiency  or  Excess  of  Water  in  the  Stream  which,  ^^Jj^J^^ 
^y  means  of  a  Waterwheel,  should  drive  the  Machinery  or  Night  in 
Part  of  the  Machinery  in  such  W^orks,  but  shall  have  failed  ^  °' 


^  to  do,  it  shall  be  lawftil  to  employ  such  Females  and of^pic 


loy- 


Young  Persons  in  such  Cases  during  the  Day  and  the  Night  ™®J*.*»y 
following  such  Day  (except  such  Day  be  Saturday^  when  ot'j^c^ 
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of  Water  they  may  work  until  Six  of  the  Clock)  for  the  same  Number 
st^m,  ^^  Hours  within  the  Twenty-four  consecutive  Hours  of  such 
Bainrday  Day  and  Night  as  such  Females  and  Young  Persons  may 
M  ^^^"  ^^^^  otherwise  be  lawfully  employed  according  to  the  Pro- 
^^  visions  of  the  herein-before  recited  Acts  or  of  3iis  Act 

Oocnpiera       V.  After  the  Month  of  July  in  the  Year  One  thousand 
Jioy  iv     ^^g'^*  hundred  and  sixty-two  the  Occupier  of  every  Bleach- 
maks  and  ing  Works  or  Dyeing  Works,  except  such  Works  as  before 
Pw^M,     ©accepted,  who  shall  employ  Females  and  Young  Persons,  or 
according   any  of  them,  after  Half  of  an  Hour  after  Two  of  the  Clock 
^i^JS'  ^"  ^^^  Afternoon  on  any  Saturday ^  or  after  Six  of  the  Clock 
this  Act,  to  in  the  Evening  on  any  other  Day  or  Days,  or  during  the 
J^^Pj^l^"  Night,  as  herein-before  provided,  shall  every  Day,  except 
Formgiren  SwidaySy  before  Twelve  of  the  Clock  at  Noon,  register  in  a 
^^        Book,  first  approved  by  an  Inspector,  in  the  Form  given  k 
annexed^   Schedule  (A^  to  this  Act  annexed,  in  case  such  Females 
hereto.       and  Young  Persons,  or  some  of  them,  shall  severally  have 
been  employed  at  or  during  a  different  Time  or  Times,  the 
Time  which  each  and  every  such  Female  and  Young  Person 
shall  severally  have  been  employed  during  the  working  Daj 
last  passed  ;  and  in  case  all  such  Females  and  Young  Per- 
sons shall  have  been  employed  at  one  and  as  near  as  may  be 
the  same  Time,  then  such  Occupier  shall  every  Day,  except 
Sunday 8 y  before  Twelve  of  the  Clock  at  Noon  register  in  a 
Book  nrst  approved  by  an  Inspector,  in  the  Form  given  in 
Schedule  (B.)  to  this  Act  annexed,  the  longest  Time  which 
any  such  Females  and  Young  Persons  shall  have  been  em- 
ployed during  the  working  Day  last  passed ;  and  the  Time 
so  registered  shall  be  held  to  be  the  Time  which  all  such 
Females  and  Young  Persons  were  so  employed  in  soch 
Works,  unless  it  be  proved  otherwise  to  the  Satisfaction  of 
a  Justice  of  the  Peace. 
As  to  Em-      VI.  It  shall  be  lawful  to  employ  in  Bleaching  Works  and 
of¥emS*e8  1^7®'"^  Works  Females  and  Young  Persons  who  shall  not 
and  Young  at  any  Time  previous  have  been  employed  in  any  Bleaching 
w^bfvo   Works  or  Dyeing  Works,  or  who  shall  not  have  been  em- 
not  been     ployed  at  the  same  Works  during  the  Calendar  Month  then 
pfoyedln"  ^^^  passed  for  the  same  Hours  and  at  the  same  Time  whid 
Bleaching  it  may  then  be  lawful  to  employ  Females  and  Young  Per- 

WotJ^^c  ^^^^  ^^^  ®'^*^'  ^^®"  ^  *^^  have  been  employed  at  such 
Bleaching  Works  or  Dyeing  Works  and  none  other  during 
the  Six  Calendar  Months-  last  passed, 
interpreta-  VII.  lu  the  Construction  of  this  Act  the  words  "  Bleach- 
Ten^  i"g  Works"  and  **  Dyeing  Works"  shall  be  understood  re- 
spectively to  mean  any  Building,  Buildings,  or  Premises  in 
which  Females,  Young  Persons,  and  Children,  or  any  of 
them,  are  employed,  and  in  One  or  more  of  which  Bnildinp 
or  Premises  any  Process  previous  to  packing  is  carried  on 
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in  the  Occapation  of  Bleaching,  Dyeing,  or  Finishing  of 
any  Yarn  or  Cloth  of  Cotton,  Silk,  Wool,  or  Flax,  or  any 
of  them,  or  any  Mixture  of  them,  or  any  Yarn  or  Cloth  of 
any  other  Material  or  Materials,  and  in  One  or  more  of 
which  Processes  Steam,  Water,  or  other  mechanical  Power 
is  used  or  employed ;  and  the  Words  **  the  Operation  of 
Bleaching  by  the  Open-air  Process"  shall  include  every  Pro- 
cess, whether  of  preparing,  beetling,  dyeing,  finishing,  or 
otherwise,  to  which  Yam  or  Cloth  bond  /cfe  bleached  in  the 
open  Air  in  Fields  or  Greens  is  usually  and  properly  sub- 
jected. 

Vni.  That  so  much  of  Section  Twenty-eight  of  the  here-  Amend- 
in-before  secondly  recited  Act  as  provides  that  Notices  of  all  g^^*  gs  of 
Time  lost  which  is  intended  to  be  recovered,  and  of  all  Time  7  4  8  Vict, 
which  shall  be  recovered,  shall  be  hung  up  in  the  Entrance  jjj^^j*** 
of  the  Factory,  and  the  whole  of  Section  Thirty-three  of  Time  lost 
the  said  Act,  shall  not  apply  to  the  Employment  of  Females  ^^^ 
or  Young  Persons  under  the  Provisions  of  this  Act ;  and  covered. 
that  so  much  of  Section  Twenty-eight  of  the  said  Act  as 
provides  that  Notices  of  the  Times  of  the  Day  and  Amount 
of  Time  allowed  for  their  several  Meals,  of  all  Time  lost 
which  is  intended  to  be  recovered,  and  of  all  Time  which 
shall  be  recovered,  shall  be  hung  up  in  the  Entrance  of  the 
Factory,  and  so  much  of  Section  Tnirty-six  of  the  said  Act 
as  provides  that  during  any  Meal  Time  which  shall  form 
any  Part  of  the  Hour  and  a  Half  allowed  for  Meals  no 
CKild  or  Young  Person  shall  be  employed,  or  allowed  to 
remain  in  anv  Koom  in  which  any  manufacturing  Process 
is  then  carried  on,  and  all  the  Young  Persons  employed  in 
a  Factoiy  shall  have  the  Time  for  Meals  at  the  same  Period 
of  the  Day,  shall  not  apply  to  the  Employment  of  Male 
Persons  above  Thirteen  Years  of  Age  in  any  jDyeing  Works, 
or  to  the  Employment  of  Children  or  Young  Persons  during 
the  Meal  Time  of  such  Male  Persons* 

IX.  Nothing  in  this  Act  contained  shall  extend  or  apply  Act  not  to 
to  any  Person  m  so  far  as  they  are  employed  in  the  open^^y> 
Air,  or  to    any  Buildings  Buildings,  or  Premises  used usedsc^iy 
solely  for  the  Purposes  declared  in  Ae  Act  of  the  Ninth  '<>»■  ^"f- 
Year  of  Vtctorioj  intituled  An  Actio  regulate  the  Labour  o/S^  to 
Children^  Young  Persone^  and  Females  in  Print  Works^  or^A^Vict, 
to  the  Occupier  of  such  Building,  Bpildings,  or  Premises  Jj^l^g'S?" 
in  respect  thereof,  or  to  any  Person  or  Persons  employed  bour  of 
solely  in  the  Manner  declared  and  regulated  by  the  said  PHnt"'^ '° 
Act,  or  to  any  Premises,  either  open,  inclosed,  or  covered.  Works. 
used  or  to  be  used  bond  fide  exclusively  for  the  Purposes  of 

ning  on  the  Process,  Occupation,  Trade,  or  Business 
arkey  Bed  Dyeing,  or  to  any  Employment  necessary 
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CertAtn 
ProvifiionB 
of  Fac- 
tories Aotg 
not  to 
extend  to 
Bleaching, 
&c.,  Works. 

Hours  of 
Work  de- 
fined. 


Provisions 
in  Fac- 
tories Acts 
as  to  Meal 
Times  not 
to  extend 
to  this  Act 


or  incident  thereto,  or  to  the  Occnpier  of  such  Premises  in 
respect  thereof,  or  to  the  Employment  upon  soch  Premises 
of  any  Females,  Young  Persons,  or  Children  solely  en- 
«iged  or  employed  in  any  snch  Process,  Occupation,  Trade, 
Susiness,  or  Employment. 

X.  Provided  always,  That  the  Provisions  of  the  Factories 
Acts  in  regard  to  requiring  Machinery  to  be  fenced  o£^  and 
the  Ceilings  of  Buildings  to  be  whitewashed,  shall  not  ex- 
tend to  Bleaching  Works  or  Dyeing  Works* 

XI.  Provided  always,  That  for  Vie  Purposes  of  this  Act 
(except  as  in  this  Act  otherwise  provided)  the  Time  within 
which  a  Person  may  be  employea  in  Bleaching,  Dyeing,  or 
Finishing  Works  is*  from  Six  of  the  Clock  in  the  Morning 
to  Eight  of  the  Clock  in  the  Evening,  but  so  that  such 
Person  shall  not  work  more  than  Eight  Hours  on  Saturday^ 
Twelve  Hours  on  any  other  Day,  nor  more  than  Sixty 
Hours  in  a  Week. 

Xn.  The  Provisions  contained  in  the  Factories  Acts 
fixing  the  Times  for  the  Meals  of  the  Workpeople  employed 
in  Factories  shall  not  extend  to  Workpeople  employed  in 
Bleaching  Works  or  Dyeing  Works. 


SCHEDULE  (A.) 

Begister  of  the  Time  which  each  and  every  Female  and 
Young  Person  has  been  employed  during  the  Week 
ending  IFebruary  18th  1860],  hjJJohn  Armstrong  and 
Cwnpanv]  at  the  [Fir  TVees]  Bleaching  Works  or 
Dyemg  Works,  situate  in  the  Township  of  [JBopeton] 
in  the  County  of  [LancMter']. 


OartifloBto 
Book. 

.™« 

CbiMlAa 
Xamo. 

ifaodosr. 

Vob.14. 

rot).  18. 

WodlMO. 

P«h.Xi. 
Tbmte,. 

VUi.17. 
WMv. 

Hit. 

Id. 

Bn. 

ma. 

Bn. 

Xln. 

Bn. 

ma. 

Ba. 

s- 

1 

1 

1 

1 
I 

1 
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SCHEDULE  (B.) 

Register  of  the  longest  Time  which  any  Female  or  Young 
Person  has  been  employed  on  each  Day  of  the  Month 
ending  [February/  18th  1860],  by  [John  Armstrong  and 
Compani/]  at  the  [f\r  TV^jmJ  Bleaching  Works  or  Dye- 
ing Works,  situate  in  the  Township  of  [Hopetovi]  in 
the  County  of  ILancaater"]^ 


\ 

U^. 

TMdiv 

*v. 

Thmdnj. 

MUjr. 

a^iifday. 

Bn. 

Ml.. 

Hn. 

Mta. 

Bn. 

mo. 

Hn. 

Mill. 

Hn. 

Min. 

Hn. 

Mia. 

1 

a860.) 
;  We«k  ending  (Jannaiy  28) 
1  Week  ending  (Febnuury  4> 
Week  ending  (FebmiiiyU) 
Week  ending  (Fetanary  IS) 

Cap.  LXXX. 

An  Act  to  regulate  the  Levying  and  Collection  of  the  Inven* 
tory  Duty  payable  upon  Heritable  Securities  and  other 
Property  in  Scotland. — \%ih  August  I860.] 

Whereas  by  an  Act  passed  in  the  present  Session  of  Par-  28  &  24 
liament,  Chapter  Fifteen,  it  was  enacted,  that  Money  secured  ^^^'  ^ 
on  Heritable  Property  in  Scotland^  and  Money  secured  by 
Scokk  Bonds  in  favour  of  Heirs  and  Assignees,  excluding 
Executors,  should  for  the  Purposes  of  the  Act  be  held  and 
interpreted  to  be  Moveable  Property,  and  should  be  in- 
ciaded  in  any  Inventory  to  be  exhibited  and  recorded  in 
any  Commissary  Court  in  Scotland  of  the  Estate  and  Effects 
of  any  Person  deceased  entitled  thereto,  and  in  England 
and  Ireland  respectively  should  be  deemed  to  be  Estate  and 
Effects  for  or  in  respect  whereof  any  Probate  of  Will  or 
Letters  of  Administration  should  be  granted;  and  that 
every  such  Inventory,  Probate,  and  Letters  of  Administra- 
tion should  be  chargeable  with  Stamp  Duty  in  respect  of 
^ch  Moveable  Property ;  and  that  such  Property  and  the 
^alne  thereof  should  be  included  in  any  AiSdavit  as  therein 
»iientioned,  made  on  applying  for  Probate  or  Letters  of 
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Administration  in  respect  thereof,  in  England  or  Ireland; 

and  it  is  expedient  that  the  levjring  and  collecting  of  the 

said  Duty  should  be  hegnlated  as  herein*after  mentioned : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 

Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 

Spiritual  and  Temporal,  and  Commons,  in   this  present 

Parliament  assembled,  and  by  the  Authority  of  the  same, 

as  follows : 

Money  se-      L  All  Money  secured  on  Heritable  Property  in  Scotland, 

HeriubUi    ^^d  all  Money  secured  by  ScottUh  Bonds  and  other  Instro- 

Property     monts,  excluding  Executors,  and  all   Money  secured  by 

and  Sc^  Scottish  Bonds  and  other  Instruments  the  Bights  to  which 

tisb  Bonda,  shall  be  taken  excluding  Executors,  constituting  the  Soc* 

E^^ooin,  c^^ioQ  ^^  P^^  o^  ^^®  Succession  of  any  Person  who  shall 

to  be  liable  have  died  on  or  after  the  Third  Day  of  April  in  the  Year 

tonr^Dnty   ^^^  thousand  ei^ht  hundred  and  sixty,  shall  be  liable  to 

Inventory  Duty  under  the  said  recited  Xct. 
Duty,  and       IL  The  Said  Duty,  with  Interest  thereon  at  the  Bate  of 
hereon      ^^^^  P^  Ccntum  per  A  nnum  from  the  Expiry  of  the  Period 
shall  be  a   of  Six  Months  after  the  Death  of  such  deceased  Penon, 
^bt  to^     shall  be  a  Debt  to  Her  Majesty,  and  shall  be  payable  by 
jesty,  to  be  &ny  and  every  Person  who  shall  take  any  Money  secured  as 
nayabie  by  aforesaid.  Constituting  the  Succession  or  Part  of  the  Succes- 
who^aii   sion  ^^  ^^y  Person  deceased,  and  that  whether  he  shall  take 
take  Money  the  same  88  having  a  beneficial   Interest  therein,  or  as 
'**'**'^^^     Trustee,  or  in  any  other  Capacity,  and  whether  he  shall 
have  an  absolute  Bight,  or  only  a  Liferent  or  Life  Interest, 
or  other  limited  Bight  or  Interest  therein,  and  whether  he 
shall  take  the  same  by  Mortis  causa  Conveyance,  or  bv 
special  Destination,  or  by  Inheritance, 
stamped         HI*  The  Person  or  !Pei*8ons  so  taking  such  Money  as 
special  In-  aforesaid  shall,  within  Six  Months  next  after  taking  the 
be"Sd    «a"ie  or  any  Part  thereof  or  any  Interest  due  thereon,Todge 
on  Oatii     with  the  Solicitor  of  Inland  Bevenue  at  Edinbwyh  a  full 
Solicitor  of  ^^^  ^^^^  Inventory  upon  Oath  or  solemn  Affirmation,  to  be 
Inland       called  a  ^^  Special  Inventory,*'  in  the  Form  of  the  Schednle 
Edinbu^^.  annexed  hereto,  of  all  Money  secured  as  aforesaid,  consti- 
tuting the  Succession  or  Part  of  the  Succession  of  such 
deceased  Person,  such  Special  Inventory  having  thereon  a 
Stamp  denoting  the  Duty  payable  qn  the  Value  of  such 
Money  secured  as  aforesaid  contained  in  such  Inventory^ 
being  the  same  Rate  and  Amount  of  Duty,  whether  testate 
or  intestate,  as  the  Case  may  be,  which  would  have  been 
payable  as  Inventory  Duty  on-Moveable  or  Personal  Estate 
of  the  same  Value ;  and  the  Oath  or  Affirmation  to  the 
said  Special  Inventory  may  be  taken  before  any  Magistrate 
or  Justice  of  the  Peace  within  the  United  Kingdom  or  tlic 
Colonies,  or  any  Brituh  Consul ;  provided  that  in  all  Cases 
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the  Dutji  together  with  the  Interest  and  necessary  Expenses, 
upon  any  Money  contained  in  such  Inventory,  by  whom- 
soever  the  same  may  have  been  originally  paid,  shall,  in  the 
Absence  of  any  special  Agreement  or  Provision  or  valid 
Testamentary  Direction  to  the  contrary,  be  ultimately  borne 
hj  the  Person  or  Persons  beneficially  interested  in  such 
Money,  and  if  there  shall  be  more  than  one  Person  so  in- 
terested the  Duty  shall  be  borne  by  them  proportionally 
according  to  their  several  and  beneficial  Interests  in  the 
Money  on  which  the  Duty  has  been  so  paid. 

IV.  It  shall  be  lawful  for  the  Executor  or  Executors  of  Money  bo 
the  Deceased  to  add  the  Amount  of  Money  so  secured,  and  J^^ 
the  Value  thereof,  including  the  Proceeds  accrued  thereon,  added  to 

as  hereinafter  mentioned,  to  the  Inventory  in  Sootland  of  Jjp®^^i 
the  Deceased's  Moveable  or  Personal  Estate,  and  to  pay  the  or  Move- 
Stamp  Duty  on  the  aggregate  Amount,  in  which  case  no*^^®^^*****- 
Special  Inventory  or  separate  Stamp  Duty  shall  be  required 
from  the  Person  or  Persons  beneficially  entitled  to  the  Money 
80  secured;  provided   that  in  this  Case  the  Executor  or 
Executors  of  the  Deceased  shall  make  Oath  (or,  if  so  privi- 
leged, solemn  Afiirmation)  of  the  true  Amount  and  v  alue  Ab  to  Be- 
of  the  said  Money  and  Proceeds ;  and  the  contingent  P«>-nJL**on 
vision  for  Return  of  Duty,  herein-after  provided  for,  in  re-  the  Ground 
gard  to  the  Debte  of  the  Deceased,  shall  in  such  Case  be^'^^^^ 
applicable  mutatis  mutandis  ;  and  farther,  in  this  Case,  the 
Inventory  Duty  so  paid  on  the  aggregate  Amount  of  the  Duty  paid 
Deceased's  Moveable  or  Personal  Estate,  and  of  the  said  ^^  ™  ^ 
Money  and  Proceeds,  shall,  in  the  Absence  of  any  special  ^^  to 
Agreement  or  Provision  or  valid  Testamentary  Direction  to  ^  ^^f*- 
the  contrary,  be  ultimately  borne  by  the  Persons  beneficially  h^Ihy 
interested  proportionally  according  to  their  several  and  bene-  ^^  ^J^^ 
ficial  Interests  in  the  aggregate  Amount  on  which  thej^eir^ 
Stamp  Duty  shall  have  been  so  paid,  and  with  Bight  of  beneficial 
Keliefaccordingly.  ^*^««*- 

V,  The  Special  Inventory  provided  by  this  Act,  and  the  Progerty 
Inventory  of  the  Personal  Estate  of  a  Deceased,  containing  ^^^^~ 
also  the  Property  on  which  Duty  is  imposed  by  the  recited  inventory 
Act  and  this  Act,  shall  be  stamped  with  Duty  according  to  j^^^^^^ 
the  Value  of  the  Property  contained  therein  at  the  Time  at  the  Date 
they  shall  be  respectively  sworn  to,  including  the  Proceeds  ^^^^^ 
accrued  thereon  down  to  that  Time,  and  the  Duty  or  defici-  to  the 

ent  Duty  according  to  such  Value  and  Proceeds  and  Interest  inventory. 
thereon,  at  the  Kate  of  Five  per  Centum  per  Annumy  shall 
be  a  Debt  due  to  Her  Majesty  by  the  Person  making  Oath 
to  said  Inventories;  and  it  is  hereby  provided,  that  the 
l|iventory  and  additional  Inventory  of  any  Person  deceased 
re(iaired  to  be  exhibited  and  recorded  in  the  proper  Com* 
missary  Court  in  Scotland  shall  be  stamped  with  Duty  ac- 
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cording  to  the  Valne  of  the  Property  contained  therein  at 
the  Time  they  shall  be  respectively  sworn  to,  indading  the 
Proceeds  accrued  thereon  down  to  that  Time ;  and  the 
Duty  or  deficient  Duty  according  to  such  Value  and  Pro- 
ceeds, and  Interest  thereon  at  the  Rate  of  Five  per  Centum 
per  Annumj  shall  be  a  Debt  to  Her  Majesty  by  the  Person 
making  Oath  to  said  Inventory  and  additional  Inventoiy, 
and  his  Heirs  and  Successors  ;  and  if  such  Inventory  and 
additional  Inventory  shall  not  be  exhibited  and  recorded^ 
the  Inventory  Duty  on  all  the  Personal  or  Moveable  Estate 
and  Effects  of  the  Deceased,  and  Interest  thereon  at  the  Bate 
of  Five  per  Centum  per  Annum  from  the  Expiry  of  the 
Period  of  Six  Months  after  the  Death  of  such  deceased 
Person,  shall  be  payable  and  shall  be  a  Debt  to  Her  Majestj 
by  the  Person  who  shall  intromit  with  or  enter  upon  the 
Possession  and  Management  of  such  Personal  or  Moveable 
Estate  and  E£fects,  or  any  Part  thereof,  and  his  Heirs  and 
Successors. 

YI.  The  Commissioners  of  Inland  Revenue  shall  grant  a 
Return  of  the  said  Duty,  corresponding  to  a  rateable  Appor- 
tionment of  the  Amount  by  which  the  Debts  (in  respect  of 
which  a  Claim  for  Return  of  Inventory  Duty  may  be  com- 
petent) shall  be  proved  to  the  Satisfaction  of  the  said  Com- 
missioners to  exceed  the  Personal  Estate  of  the  Deceased, 
between  the  Amount  of  the  Money  contained  in  the  said 
Special  Inventory  and  all  the  other  Heritable  Property  of 
the  Deceased ;  provided  such  Return  shall  be  claimed 
'within  Three  Years  from  the  Date  of  lodging  the  Special 
Inventory. 

VII.  Every  Person  shall  for  the  Purposes  of  this  Act  be 
^^eid''  ^  "^^'^  ^^  ^^^^  taken  Money  secured  as  aforesaid  who  shall 
to  have      have  received  or  intromitted  with  such  Money  or  any  Part 

thereof,  or  any  Interest  due  thereon,  or  who  shall  have  made 
up  a  Title  thereto. 

VIII.  Money  secured  upon  Heritable  Property  by  Con- 
veyance ex  facie  absolute,  and  Money  secured  by  Adjudica- 
tion when  the  Right  of  Reversion  has  not  expired,  and  all 
Money  secured  in  any  other  W"ay  upon  Heritable  Property, 
shall  be  subject  to  the  Provisions  of  the  recited  Act  and 
this  Act :  Provided  always,  that  nothing  therein  and  herein 
contained  shall  be  held  to  apply  to  Feu  Duties  or  to  other 

B^rmanent  periodical   Payments  which  are  made  a  Eeal 
urden  upon  Land,  where  Payment  of  a  Capital  Sam  of 
Money  is  not  thereby  secured. 

IX.  The  said  recited  Act  is  hereby  repealed,  in  so  far  as 
it  provides  that  in  England  and  Ireland  the  said  Money  shall 
be  deemed  Estate  and  Effects  for  and  in  respect  of  which 
Pmbate  and  Letters  of  Administration  shall   be  granted, 


Power  to 
grant  a 
Ketum 
of  Duty 
under 
Circum- 
stances 
herein 
stated. 


Intromit- 


taken 
Money  so 
secured. 

Money  se- 
cured on 
Land  by 
absolute 
Convey- 
ance, and 
Adjudica- 
tion, and 
otherwise, 
to  fall 
under  the 
Provisions 
of  the  Act 


Becited 
Act  re- 
pealed to 
a  certain 
£xtc>ut. 
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and  shall  be  included  in  the  Affidavit  made  on  applying  for 
Probate  or  Letters  of   Administration   in   England  and 

Irdand. 


SCHEDULE. 

Special  Inventory  of  the  Money  secured  on  Heritable  Pro- 
perty in  Scotland,  and  Money  secured  by  Scotch 
Bonds,  &c.,  excluding  Executors,  belonging  to 
[iVafn^  and  Description  of  DeeeaaecQy  who  died  at 

on  the 
Day  of  18  for  Payment  of  the 

Duty  imposed  by  the  Act  23  &  24  Victoria,  Cap.  80. 

£      8.      d. 
I.  Bond   and    Disposition   in   Security 
dated  granted  by 

in  favour  of  the  Deceased,  over 
Lands  in  the  County  of  [Fife]  [or 
Houses  in  the  City  of  {Edinburgh^) 
4rc.  If  Deceased  acquired  Right  by 
Assignationj  Sfc.^ ^describe  Title.'] 
IL  Interest  thereof  from  the 
Day  of  to  the 

Day  of 

III.  Bond  dated  ,  granted 

by  in  favour  of  the 

Deceased,  excluding  Executors. 
[If  the  Deceased!s  Right  is  by  As- 
signatiany  ^c,  describe  Right."] 

ly.  Interest  thereon  as  above  • 


At  the  Day  of  One 

thousand  eight  hundred  and  ,  in  Presence 

of  Esquire,  One  of  the  Magistrates 

for  the  City  of  [Edinburgh]  [or  Justice  of  the  Peace, 

or  British^  Consul], 

Appeared  ,  who,  being  solemnly 

sworn  and  examined,  depones,  that  [Name  and  Description 

of  Deceased]  died  Rt  on  the  Day  of 

;  that  the  Deponent  has  Eight  to  the  above 

Subjects  [or  Part  of  the  above  Subjects,  or  to  the  Liferent 

of  the  above  Subjects,  ^clas  heir  of  the  Deceased  [or  as 

Legatee,  or  as  One  of  the  Trustees  of  the  Deceased,  4"^.]  ; 

that  the  Deponent  knows  of  no  Settlement  or  other  Writing 
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left  by  the  Deceased  relative  to  the  Disposal  of  his  Personal 
Estate  or  Effects  or  any  Part  thereofjof  that  the  Deponent 
does  not  know  of  any  Settlement  or  Writing  relative  to  the 
Disposal  of  the  Deceased's  Personal  Estate  or  Efiects,  or  any 
Part  thereof,  other  than  a  general  Disposition  and  Deed  of 
Settlement  dated  the  Day  of 

registered  in   the  Books  of  Council   and  Session  on  the 
Day  of  ] ;  that  the  forgoing 

Inventory,  each  Page  of  which  is  signed  by  the  Deponent 
as  relative  hereto,  is  a  full  and  complete  special  Inventory 
of  all  the  Money  or  Property  belonginfj  to  the  Deceased,  and 
Proceeds  thereof,  liable  to  the  Duty  imposed  by  the  Acts 
23  Vict.  Cap.  15.  and  23  &  24  Vict.  Cap.  80.  [this  Act], 
in  so  far  as  the  same  has  come  to  the  Deponent's  Know- 
ledge i  and  that  the  said  Property  is  of  the  Value  of 

Pounds,  and  under  the  Value  of  Pounds. 

All  which  is  Truth,  as  the  Deponent  shall  answer  to  God. 


Cap.  LXXXrV. 

An  Act  far  preventing  the  AduUeratbm  of  Articles  of  Fodd 
or  Drtnk.—ieth  Atigust  I860.] 

Whebeas  the  Practice  of  adulterating  Articles  of  Food 
and  Drink  for  Sale,  in  fraud  of  Her  Majesty's  Subjects  and 
to  the  great  Hurt  of  their  Health,  requires  to  be  repressed 
by*  more  effectual  Laws  than  those  which  tore  now  in  Force 
for  that  Purpose :  Be  it  therefore  enacted  by  the  Queeo^s 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parhament  assembled,  and  by  the  Authority 
of  the  same,  as  follows  : 
Penalty  on     I.  Every  Person  who  shall  sell  any  Article  of  Food  or 
MiiiM*     Drink  with  which,  to  the  Knowledge  of  stich  Person,  any 
AruXs     Insredient  or  Material  injurious  to  the  Health  of  Persons 
or  Drink    ^^^^g  ^  drinking  such  Article  has  been  mixed,  and  eyenr 
knowing    Person  who  shall  sell  as  pure  or  unadulterated  any  Article 
to^bTin-     ^^  ^^^  ^'  Drink  which  is  adulterated  or  not  pure,  shall  for 
jnrious  to  eveiy  such  Offence,  on  a  Summary  Conviction  of  the  same 
health,      b^^^  Xwo  Justices  of  the  Peace  at  Petty  Sessions  in  Etf 
landy  and  in  Scotland  before  Two  Justices  of  the  Peace  in 
Justice  of  the  Peace  Court,  or  before  the  Sheriff  Substitute 
of  the  County,  or  before  Justices  at  Petty  Sessions  or  a 
Divisional  Justice  in  Ireland^  forfeit  and  pay  a  Penalty  not 
exceeding  Five  Pounds  together  with  such  Costs  attending 
such  Conviction  as  to  the  said  Justices  shall  seem  reason- 
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able ;  and  if  any  Person  so  convicted  shall  afterwards  com-  As  to  sub- 
mit the  like  Offence,  it  shall  be  lawful  for  such  Justices  to  oSfei^. 
cause  such  OfFender*s  Name,  Place  pf  Abode,  and  Offence 
to  be  published,  at  the  Expense  of  such  Offender,  in  such 
Newspaper  or  in  such  other  Manner  as  to  such  Justices 
shall  seem  desirable. 

n.  In  the  City  of  London  and  the  Liberties  thereof  the  Power  to 
Commissioners  of  Sewers  of  the  City  of  London  and  the  Jf^J'^^jg 
Liberties  thereof,  and  in  all  other  Parts  of  the  Metropolis  ^*  ^* 
the  Vestries  and  District  Boards  acting  in  execution  of  the 
Act  for  the  better  Local  Management  of  the  Metropolis  in 
England  and  Ireland^  the  Court  of  Quarter  Sessions  of 
every  County,  and  the  Town  Council  of  every  Borough 
having  a  separate  Court  of  Quarter  Sessions,  and  in  Scot- 
land the  Commissioners  of  Supply  at  their  Ordinary  Meet- 
ings for  Counties  and  Town  Councils  within  their  several 
Jurisdictions,  may,  from  Time  to  Time  for  their  respective 
City,  Districts,  Counties,  or  Boroughs,  appoint  and  remove 
One  or  more  Persons  possessing  competent  medical,  chemi- 
cal, and  microscopical  Knowledge  as  Analysts  of  all  Articles 
of  Food  and  Drink  purchased  within  the  said  City,  Metro- 
politan Districts,  Counties,  or  Boroughs,  and  may  pay  to 
sQch  Analysts  such  Salary  or  Allowances  as  they  may  think 
fit;  but  such  Appointments  and  Bemovals  shall  at  all  Times 
be  subject  in  UrecU  Britain  to  the  Approval  of  One  of  Her 
Majesty's  Principal  Secretaries  of  State,  and  in  Ireland  to 
that  of  the  Lord  Lieutenant. 

III.  On  the  Hearing  by  the  Justices  of  any  Complaint  Protection 
under  this  Act  in  any  District,  County,  or  Borough  wherein  ^StiSes 
any  Analyst  shall  have  been  appointed,  the  Purchaser  shall  of  Food 
prove  to  the  Satisfaction  of  such  Justices  that  the  Seller  of  J^?^'*''^ 
the  Article  of  Food  or  Drink  alleged  to  be  adulterated,  ortam^red 
his  Servants,  had  such  Notice  of  the  Intention  of  the  Pur-  p^*^^^ 
chaser  to  have  such  Article  analysed,  and  also  such  Oppor- 
tunity of  accompanying  the  Purchaser  to  an  Analyst  ap- 
pointed by  this  Act,  as  the  Justices  shall  think  reasonable, 
in  order  to  secure  such  Article  from  being  tampered  with 
hy  the  Purchaser. 

rV.  Any  Purchaser  of  any  Article  of  Food  or  Drink  in  Power  to 
any  District,  County,  City,  or  Borough  where  there  is  ^^J^^^^^^ 
Analyst  appointed  under  this  Act  shall  be  entitled,  on  Pay- of  Food 
ment  to  the  Analyst  of  a  Sum  not  less  than  Two  Shillings  J^^^"*^ 
and  Sixpence  nor  more  than  Ten  Shillings  and  Sixpence,  them 
to  have  any  such  Article  analysed  by  any  Analyst  who  may  an^iywd. 
^  appointed  for  such  District,  County,  City,  or  Borough, 
and  to  receive  from  such  Analyst  a  Certificate  of  the  Ke- 
sult  of  his  Analysis,  specifying  whether  in  his  Opinion  such 

A 


54 


23**  IfiT  84*  VICTOMuK,  CAP.  U. 


Certificate 
of  Analyst 
made  Evi- 
dence. 


Power  to 
JoBticee  to 
have  Ar-* 
ticlee  of 
Food  and 
Drink 
analysed. 


Appeal  to 

Quarter 

Sessions. 


Where 
Convic- 
tion witli- 
in  Six 
Days  of 
Quarter 
Sessions 
Time  al- 
lowed for 
Appeal. 


Article  is  adulterated,  And  also  whether  it  is  so  adoltented 
as  to  be  injurions  to  the  Health  of  Persons  eating  or  drink- 
ing the  same;  and  snch  Certificate  duly  signed  by  such 
Analyst  shall,  in  the  Absence  of  any  Evidence  to  the  con- 
trary, be  sufficient  Eiridence  before  the  Jostices  or  in  any 
Court  of  Justice  of  the  Matters  therein  certified,  and  die 
Sum  so  directed  to  be  paid  for  such  Certificate  shall  be 
deemed  Part  of  the  Co6t8. 

y.  The  Justices  before  whom  any  Complaint  may  be 
made  under  this  Act  may,  in  thdr  Discretion,  cause  any 
Article  of  Food  or  Drink  to  be  examined  and  analysed  by 
such  skilled  Person  as  they  may  appoint  for  that  Purpose, 
who  may  be  required  to  give  Evidence  of  the  same  at  the 
Hearing  of  the  Case  ;  and  the  Expense  thereof,  and  of  such 
Examination  and  Analysis,  if  not  paid  by  the  Complainant 
or  Party  complained  against,  shall  be  deemed  Part  of  the 
Expenses  of  executing  this  Act,  but  nevertlieless  such 
Expense  may  be  ordered  by  such  Jiistices  to  be  paid  by  the 
Party  so  complaining  or  complained  against,  as  they  shall 
think  proper. 

VI.  Any  Person  who  has  been  convicted  of  any  Ofienoe 
punishable  by  tliis  Act  by  any  Justices  may  appeal  to  the 
next  General  or  Quarter  Sessions  of  the  Peace  which  shall 
be  held  for  the  City,  County,  Town,  or  Place  wherein  such 
Judgment  or  Conviction  shall  have  been  made,  or  in  the 
Case  of  the  Conviction  having  been  before  a  Sheriff  Sub- 
stitute in  Scotland^  then  the  Appeal  shall  be  to  the  Sheriff 
of  the  Connty,  provided  that  such  Person  enter  into  a  Ke^ 
cognizance  within  Two  Days  next  after  such  Conviction, 
with  Two  sufficient  Sureties,  conditioned  to  tiy  such  Ap- 
peal, and  to  be  forthcoming  to  abide  the  Judgment  and 
Determination  of  t^e  Court  at  such  General  or  Quarter 
Sessions,  or  Sheriff,  and  to  pay  such  Costs  as  shall  be  by 
such  Court  awarded  ;  and  the  Justices  before  whom  snch 
Conviction  shall  be  had  are  hereby  empowered  and  required 
to  take  such  Recognizance ;  and  the  Court  at  such  General 
or  Quarter  Sessions,  or  Sheriff,  are  hereby  authorized  and 
required  to  hear  and  finally  determine  the  Matter  of  every 
such  Appeal,  and  may  award  snch  Costs  to  th^  Party  ap- 
pealing or  appealed  against  as  they  shall  think  proper. 

Vn.  If  any  such  Conviction  or  Judgment  or  Order  ot 
Forfeiture  shall  haf^n  to  be  made  within  Six  Days  before 
any  General  or  Quarter  Sessions  of  the  Peace  shall  be  held 
for  the  City,  County,  Town,  or  Place  wherein  such  Conric- 
tion  shall  have  been  made,  the  Person  who  shall  think  him- 
self aggrieved  by  any  snch  Conviction  may,  on  entering 
into  a  Recognizance  in  manner  and  for  the  Purposes  before 
directed,  be  at  liberty  to  appeal  either  to  the  then  next  or 
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next  following  General  or  Quarter  Sessions  of  the  Peace 
which  shall  l^  held  for  any  snch  City,  Countyi  Town,  or 
Place  wherein  any  such  Conviction  shall  have  been  made, 
on  giving  Six  Days'  Notice  to  the  Complainant  of  his  In<h 
tention  to  appeal. 

Vin.  Any  Person  who  shall  have  been  convicted  by  any  Persons 
Justices  or  Sheriff  Substitute  of  any  Offence  punishable  by  ^^^ 
this  Act,  in  respect  of  the  selling  of  any  Article  of  Food  or  adulterated 
Drink  which  snail  have  been  manufactured  according  to^^^^ 
any  Process  patented  before  the  passing  of  this  Act,  either  ma^  have 
by  the  Patentee  or  Owner  of  the  Patent,  or  by  any  Person  l^^f^^ 
canying  on  his  business  or  otherwise  claiming  under  him  opinion  of 
during  the  Continuance  of  such  Patent,  may,  instead  of  g^P^^^ 
appealing  to  the  General  or  Quarter  Sessions  of  the  Peace 
or  Shenff  of  the  County,  apply  in  Writing  within  Five 
Days  after  such  Conviction  to  the  Justices  or  Sheriff  Sub- 
stitute, to  state  and  sign  a  Case  for  the  Opinion  of  One  of 
the  Superior  Courts  of  Law  thereon,  in  like  Manner  bs 
under  the  Statute  of  the  Twentieth  and  Twenty^first  Years 
of  Her  Majesty,  Chapter  Forty-three,  he  might  have  ap- 
plied to  the  Justices  to  state  and  sign  a  Case,  and  thereupon 
all  such  Proceedings  shall  take  place  upon  and  in  relation 
to  such  Application,  and  all  such  Provisions  shall  be  appli-^ 
cable  thereto  as  would  have  taken  place  upon  and  in  rela- 
tion thereto,  and  been  applicable  thereto,  under  the  Provi- 
sions of  the  said  last-mentioned  Act ;  and  in  Scotlandy  for 
the  Purposes  of  such  Appeal,  the  Justices  or  Sheriff  Substi- 
tute may  state  and  sign  a  Case  for  the  Opinion  of  the 
Court  of  Session,  in  like  Manner  as  the  Justices  in  England 
and  Ireland  may,  for  the  Opinion  of  the  Superior  Courts  of 
Law  under  the  said  Act,  and  the  Court  of  Session  shall 
have  in  relation  thereto  the  like  Powers  as  the  Superior 
Courts  have  under  the  said  Act,  and  all  the  other  Provisions 
of  the  said  Act  shall  be  applicable  to  such  Appeals. 

IX.  In  England  the  Provisions  in  the  Nuisances  Removal  Procedure 
Act  for  Englandj  1856,  as  to  Procedure,  and  the  Provisions  JjnJ^^is 
of  the  Act  of  the  Eleventh  and  Twelfth  Years  of  the  Reign  Act 
of  Her  present  Majesty,  intituled  An  Act  to  facilitate  the 
Performance  of  the  Duties  of  Justices  of  the  Peace  and  of 
Session  urithin  England  and  Wales  with  respect  to  summafy 
Cofimctions  and  Ordersj  and  in  Scotland  the  ordinary  Rules 
regulating  the  Procedure  of  Justices  of  the  Peace,  so  far  as 
the  same  are  respectively  applicable,  shall  extend  and  apply 
to  Cases  arising  under  this  Act  in  England  or  Scotland ; 
and  all  Moneys  arising  from  Penalties  under  this  Act  in  Appiica- 
any  County,  City,  District,  or  Borough  where  there  ar^^^JJ^^^ 
Analysts  appointed  under  this  Act  shall,  when  paid  or  re- 
covered, be  paid  in  England  and  Ireland  to  the  Vestry, 
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District  Board,  Commissioners,  County  Treasoreri  or  Town 
Council  for  such  County,  City,  District,  or  Borou^  re- 
spectively, to  be  applied  for  the  ^neral  Purposes  of  snch 
Vestry,  District  Board,  Commissioners,  County,  Ci^,  or 
Borough  respectively,  and  to  the  Collector  of  Bogue  Money 
for  each  County  in  Scotland. 
Prooeed-        X.  All  Proceedings  under  this  Act  in  Ireland  as  to  com- 
^g^      pelling  the  Appearance  of  any  such   Person  or  of  any 
■Tto  Com-  Witness,  and  as  to  the  Hearing  and  Determination  of  such 
J^l^^^    CoAaplaints,  and  as  to  the  mddng  and  executing  of  such 
sabjeot  to  Orders,  and  as  to  the  Applications  of  Fines,  Amerciaments, 
^tut^ib  ^^^  forfeited  Recognizances  imposed  or  levied  under  this 
Viot,  a  93,  Act  at  Petty  Sessions,  shall  be  subject  in  all  respects  to  the 
MVio*    P«>^^<>^  of  "The  Petty  Sessions  (Ireland)  Act,  1851," 
o.  100?  '     as  the  same  is  amended  by  "  The  Petty  Sessions  Clerk 
(Ireland)  Act,  1858"  (when  the  Case  shall  be  heard  in  any 
Petty  Sessions  District),  and  to  the  Provisions  of  the  Acts 
relating  to  the  Divisional  Police  Offices  (when  the  Case 
shall  be  heard  in  the  Police  District  of  DubUn  Metropolis), 
so  far  as  the  said  Provisions  shall  be  consistent  witn  any 
special  Provisions  of  this  Act ;  and   when  any  Fine  or 
Penalty  is  imposed  at  anv  of  the  Divisional  Police  Offices 
of  DubUn  Metropolis,  or  by  the  Justices  in  any  Corporate 
Town,  under  the  Provisions  of  this  Act,  such  Fines  and 
Penalties  shall  be  paid  over  to  the  same  Purposes  and  ap- 
propriated and  applied  in  the  same  Manner  as  is  now  by 
Law  authorized  in  respect  of  Fines  and  Penalties  imposed 
at  such  Divisional  Police  Offices,  or  by  the  Justices  in  any 
such  Corporate  Town  respectively. 
Appeid  to       XL  In  Ireland  any  Person  who  has  been  convicted  of 
SMri^.    ^"y  Offence  punishable  by  this  Act  may  appeal  to  the  next 
Court  of  Quarter  Sessions  to  be  held  in  the  same  Division 
of  the  County  where  the  Order  shall  be  made  by  any 
Justice  or  Justices  in  any  Petty  Sessions  District,  or  to  the 
Recorder  at  his  next  ^ssions  where  the  Older  shall  be 
made  by  the  Divisional  Justices  in  the  Police  District  of 
Dublin  Metropolis,  or  to  the  Recorder  of  any  Corporate  or 
Borough  Town  when  the  Order  shall  be  made  by  any 
Justice  or  Justices  in  such  Corporate  or  Borough  Town 
(unless  when  any  such  Sessions  shall  commence  within 
Devon  Days  irom  the  Date  of  any  such  Order,  in  which 
Case,  if  the  Appellant  sees  fit,  the  Appeal  may  be  made  to 
the  next  succeeding  Sessions  to  be  held  for  such  Division 
or  Town) ;  and  it  shall  be  lawful  for  such  Court  of  Quarter 
Sessions  or  Becorder,  as  the  Case  may  be,  to  decide  such 
Appeal,  if  made  in  such  Form  and  Manner,  and  with  such 
Notices,  as  are  required  by  the  Petty  Sessions  Acts  respec- 
tively herein-before  mentioned  as  to  Appeals  against  Orders 
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made  by  Justices  at  Petty  Sessions ;  and  all  the  Provisions 
of  the  said  Petty  Sessions  Acts  respectively  as  to  making 
Appeals  and  as  to  ezecating  the  Orders  made  on  Appeiu, 
or  the  original  Orders  where  the  Appeals  shall  not  be  dnly 

Erosecutedy  shall  also  ap^ly  to  any  Appeal  or  like  Order  to 
e  made  under  the  Provisions  of  this  Act. 
XII.  The  expense  of  executing  this  Act  shall  be  borne,  As  to  Ex- 
in  the  City  of  London  and  the  Liberties  thereof,  out  of  the^^^^g 
Consolidated  Bates  raised  by  the  Commissioners  of  Sewers  Act 
of  the  City  of  London  and  the  Liberties  thereof,  in  the  rest 
of  the  Metropolis  out  of  any  Rates  or  Funds  applicable  to 
the  Purposes  of  the  Act  for  the  Better  Local  Management 
of  the  Metropolis,  and  in  Counties  out  of  the  County  Bate, 
and  in  Borouf^hs  out  of  the  Borough  Fund,  or  out  of  the 
Rogue  Money  in  Counties  in  Scotland. 

aTTT,  Nothing  in  this  Act  contained  shall  be  held  toindict- 
a£fect  the  Power  of  proceeding  by  Indictment,  or  to  take^^^^. 
away  any  other  Bemedy  against  anv  Offender  under  this  medy  not 
Act  ^^^ 

XIY.  In  the  Construction  of  this  Act  the  Words  interpre- 
^  Articles  of  Food  or  Drink"  shall  (if  not  inconsistent  with  TeiSLT' 
the  Context  or  Subject  Matter)  include  not  only  all  alimen- 
tary Substances,  whether  Solids  or  Li(]^uids,  but  also  all 
Eatables  or  Drinkables  whatsoever  not  bemg  Medical  Drugs 
or  Artidee  usually  taken  or  sold  as  Medicines,  but  this  Act 
shall  not  be  construed  so  as  to  affect  the  ordinary  Seduc- 
tion of  the  Strength  of  Foreign,  BritUhj  or  Colonial  Spirits 
by  Persons  licensed  and  paying  Duties  under  the  Elxcise* 


Cap,  LXXXV. 

An  Actio  amend  Two  Acts  of  the  Seveftteenth  and  Eighteenth 
YearSy  and  of  the  Eighteenth  Year^  of  Her  present  Majesty  ^ 
relating  to  the  Registration  of  Birthsj  Deaths^  and  Mar^ 
riages  in  ScoUand.— [6^  August  I860.] 

Whereas  it  is  expedient  to  alter  and  amend  ^e  Act  passed 
in  the  Seventeenth  and  Eighteenth  Years  of  the  Beign  of 
Her  present  Majesty,  intituled  An  Act  to  provide  for  (Ae^^&is 
better  Registration  of  Births^  Deaths^  and  Marriages  in  Scot^^**^*"*  ^*  ^* 
land,  and  the  Act  passed  in  the  Eighteenth  Year  of  the 
same  Beign,  intituled  An  Actio  make  further  Provision  for  }^,^^^ 
the  Registration  of  Birthsj  Deaths j  and  Marriages  in  Scot-^'"'**''^^' 
land :  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 


58  28**  BT  24''  VICTOM-fi,  CAP.  86. 

Certain  I.  Sections  Eighteen,  Nineteen,  Forty-two^  and  Fifty- 

^iMAcL  ^^F  ^^  ^^®  firat-recited  Act,  and  Section  One  of  the  secood. 
repealed,     recited  Act,  are  hereby  repealed. 

Register  of  11.  It  shall  be  competent  for  any  Person,  on  Payment  of 
E^^  a  Fee  of  Five  Shillings,  to  repster  in  a  Book  to  be  kept  for 
^'  the  Purpose  in  the  General  Registry  Office,  to  be  called 
<<  The  Register  of  Neglected  Entries,"  any  Birth,  Death,  or 
Marriage  which  shall  nave  taken  place  in  Scotland  between 
the  Thirty-first  Day  of  Deeember  One  thousand  eight  hun- 
dred and  the  First  Day  of  January  One  thousand  eight 
hundred  and  fifty-five :  Provided  always,  that  in  order  to 
such  Registration  there  shall  be  produced  to  the  Registrar 
General  a  Warrant  to  that  Effect  by  the  SherifiT  of  the 
County  in  which  such  Birth,  Death,  or  Marriage  occurred, 
to  be  granted  upon  a  Petition,  of  which  Intimation,  by 
Advertisement  or  otherwise,  shall  be  made  as  such  Sheriff 
may  direct,  and  after  due  Inquiry,  and  hearing  any  Parties 
having  Interest  who  may  appear  to  oppose  such  Petition, 
and  which  Warrant,  and  all  written  Documents  produced 
to  such  Sheriff,  together  with  his  Notes,  which  sncn  Sh«4ff 
is  hereby  required  to  take,  of  all  parole  Evidence  adduced 
before  him,  snail  be  transmitted  to  the  Registrar  General, 
and  shall  be  retained  among  the  Records  of  his  Office :  Pro- 
vided also,  that  a  Copy  of  tne  Entry  of  any  neglected  Birth, 
Death,  or  Marriage  which  occurred!  subsequent  to  the  Year 
One  thousand  eight  hundred  and  nineteen  shall  be  made 
and  transmitted  from  the  General  Registry  Office  to  the 
Registrar  of  the  Parish  or  District  in  which  such  n^lected 
Birth,  Death,  or  Marriage  occurred,  and  shall  by  mm  be 
recorded  in  such  Form  and  Manner  as  the  Registrar  General 
may  direct. 
Correction  III.  If  any  Error  shall  be  discovered  in  an  Entry  relative 
in  Bo^"  to  a  Birth,  Death,  or  Marriage,  in  any  Re^ster  kept  and 
ten  kept  in  use  prior  to  the  passing  of  the  first-recited  Act,  which 
prior  to  istghall  have  taken  place  in  Scotland  after  the  Thirty-first 
mS!^^  Day  of  December  One  thousand  eight  hundred,  it  shall  be 
lawftil  for  the  Sheriff  of  the  County  wherein  the  said 
Register  is  kept,  upon  the  Application  of  any  Person  having 
Interest,  of  which  Application  such  Intimation  shall  be 
made  as  the  Sheriff  may  direct,  and  upon  Production  of 
such  Evidence,  written  or  parole,  as  the  Sheriff  shall  deem 
satisfactory,  to  authorize  the  Registrar  Goneral  (or  the 
Registrar  in  whose  Custody  such  Register  may  be  at  the 
Time)  to  correct  the  same  in  such  Form  and  Manner  as 
the  Sheriff  may  direct:  Provided  that  no  Part  of  the 
original  Entry  shall  be  obliterated,  and  that  the  Warrant 
of 'the  Sheriff  authorizing  the  Correction  and  all  written 
Documents  produced  to  him,  together  with  his  Notes,  which 
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such  Sberi£P  is  hereby  required  to  take,  of  all  parole  Evi- 
dence adduced  before  him,  shall  be  transmitted  to  the 
Registrar  General,  and  shall  be  retained  among  the  Records 
of  his  Office. 

IV.  The  Provisions  in  the  Second  and  Third  Sections  of  Provisions 
the  first-recited  Act  with  reference  to  the  Salaries  of  the  ^^^3^^ 
Registrar  General  and  the  Secretary  to   the  Registrar  17  Aris 
General  are  hereby  repealed ;  and  it  shall  be  lawful  for  the^^^^' 
Commissioners  of  Her  Majesty's  Treasury  to  pay  to  the  with  refer- 
Registrar  General  such  Salary  as  that  the  Amount  tb®wof  J|^*^j^*" 
and  of  the  Salary  received  by  him  as  Depute  Clerk  Register  Registnir 
shall  not  together  exceed  the  Sum  of  One  thousand  pounds  ^^^ 
per  Annumy  and  to  pay  to  the  Secretary  to  the  Ref^^strartaiy.     ^ 
General  such  Salary,  not  exceeding  Five  hundred  pounds 

per  Annunij  as  shall  from  Time  to  Time  be  fixed  oy  the 
said  Commissicmers,  and  such  Salaries  shall  be  paid  out  of 
any  Moneys  to  be  voted  by  Parliament  for  that  purpose. 

V.  It  shall  be  lawful  for  the  Sheriff,  if  he  shall  think  it  Landward 
expedient,  upon  a  joint  Application  of  the  Parochial  Board  g^ai^artB 
of  any  Parish,  and  of  the  Town  Council  of  any  Burgh  of  Parishes 
situated  within  such  Parish,  or  upon  the  Application  of  the  ^(^ 
Registmr  General,  to  unite  sucJi  Burgh  or  any  Portion  • 
thereof  to  any  Landward  Part  of  such  Parish,  or  to  unite 

any  Landward  Part  of  such  Parish  to  such  Burgh  or  any 
Portion  thereof,  and  also  to  regulate  and  determine  any 
Questions  which  may  arise  as  to  the  Assessments  to  be 
levied  for  Registration  Purposes  upon  such  Burghs  or 
Portions  of  Burghs,  and  upon  such  Landward  Parts  of  such 
Parishes  respectively,  -and  all  Questions  as  to  the  Right  to 
elect  a  Registrar  for  such  united  Districts ;  and  it  shaU  also 
be  lawful  for  the  Sheriff  to  regulate  and  determine  all 
Questions  which  may  arise  as  to  such  Assessment,  or  such 
Kght  of  Election,  in  the  Case  of  all  Unions  which  shall 
already  have  been  effected  under  the  Provisions  of  the  First 
Section  of  the  second*recited  Act  herein-befbre  repealed ; 
and  the  Decision  of  the  Sheriff  in  all  such  Cases  shall  be 
final,  and  not  subject  to  Review  in  any  Court  or  by  any 
Process  whatsoever. 

VL  All  existing  Parochial  Rasters  of  Births  or  Bap-^^"^^^ 
tisms,  Deaths  or  Burials,  and  Marriages  or  Proclamations  ohLiB^ 
of  Banns,  which  shall  have  been  kept  in  every  Parish  prior  8^*«"^ 
to  the  First  Day  of  January  One  thousand  eight  hundred  to'betranB- 
and  fifty-five,  shall,  as  far  as  regards  such  Registers  made^^^ 
and  entered  prior  to  the  Year  One  thousand  eight  hundred  q^^ 
and  twenty,  be  transmitted,  under  the  Direction  of  the  <uid  after 
Sheriff,  to  the  Registrar  General  for  Preservation  in  the}^^^ 
General  Registry  Office  at  Edinburghj  and,  as  far  as  regards  PariBh  Be- 
such  Registers  from  the  Year  One  thousand  eight  hundred  ^'®*™'^* 
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and  twenty  inclusive  to  the  said  First  Day  of  Jofwary  One 
thousand  eight  handred  and  fifty-five,  shall  be  delivered 
over  to  the  Custody  and  Care  of  the  Person  who  shall  have 
been  appointed  l£egistrar  of  the  Parish  under  the  first- 
recited  Act ;  and  where  any  Parish  shall  be  divided^  such 
last-mentioned  Registers  shall  remain  in  the  Custody  of 
the  Registrar  of  that  Portion  of  the  divided  Parish  wherein 
such  Registers  are  at  the  Time  of  the  Division ;  and  the 
Registrar  to  whom  such  Registers  shall  be  so  delivered 
shdl,  if  required  by  the  Registrar  General,  make  or  cause 
to  be  made  exact  Inventories  and  Indexes  thereof  in  so  far 
as  such  Inventories  and  Indexes  do  not  already  exist, 
noticing  in  such  Inventories  any  Blanks  or  Deficiencies 
therein  or  other  Matter  requiring  to  be  noticed;  and  an 
authenticated  Copy  of  each  such  Inventory,  and  a  general 
Abstract  of  each  such  Index,  shall  be  transmitted  by  him 
to  the  Registrar  General  for  Preservation  in  the  General 
Registry  Office;  and  the  Registers  from  the  Year  One 
thousand  eight  hundred  and  twenty  to  the  said  First  Day 
of  Jantuxry  One  thousand  eight  hundred  and  fifty-fiTe. 
hereby  appointed  to  remain  with  the  Registrar  of  the  Parish, 
shall,  at  the  End  of  Thirty  Years  after  the  said  First  Day  oi 
January^  be  transmitted  under  the  Direction  of  the  Sheriff 
to  the  Registrar  General  for  Preservation  as  aforesaid ;  and 
all  such  Registers,  and  the  original  Inventories,  Indexes 
and  general  Abstracts,  and  the  authenticated  Copies  thereof, 
whemer  in  the  Custody  of  the  Registrar  or  Registrar 
General,  may  be  searched,  and  certified  Copies  or  Extracts 
of  Entries  taken  therefrom,  at  all  reasonable  Times,  by  anv 
Person  upon  Payment  of  the  Fees  authorized  to  be  taken 
for  the  like  Searches  and  Copies  made  in  or  taken  from 
the  Registers  and  Indexes  appointed  to  be  kept  under  the 
first-recited  Act :  Provided  always,  that  in  all  Cases  it  shall 
be  lawful  for  the  Sherifi^,  if  he  shall  think  fit,  upon  a  Re- 
presentation to  that  efiec^  to  direct  that  the  original  Burial 
Registers  shall  remain  in  the  Custody  of  the  Kirk  Session 
to  whom  they  belong,  Copies  of  the  same  being  furnished 
to  the  Registrar  General. 
Sessional  Vll.  If  any  of  the  Parochial  Registers  referred  to  shall 
hT^^  *°  be  found  to  contain  Entries  relating  to  Sessional  or  other 
to  ^^irk  Matters,  as  well  as  Entries  relating  to  Births  or  Baptisms. 
Session  of  Deaths  or  Burials,  and  Marriages  or  Proclamations  of 
the  Parish,  gg^^g^  g^^jj  Entries  shall  be  separated  from  the  rest  of  the 
Register,  under  the  Direction  of  the  Registrar  General,  tor 
the  Purpose  of  being  bound  and  delivered  over  to  the  Kirk 
Session  of  the  Parish  to  which  the  Register  pertains ;  and 
where  it  shall  be  impossible  to  efi^t  such  Separation  in 
consequence  of  the  Sessional  or  other  Matter  being  inter- 
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mixed  with  the  Entries  relating  to  Births  or  Baptisms, 
Deaths  or  Burials,  and  Marriages  or  Proclamations  6f 
Banns,  the  whole  of  the  Register  shall  remain  with  the 
Registn^  General,  or  the  Registrar  of  the  Parish,  as  the 
Case  may  be :  Provided,  that  it  shall  be  lawftil  to  the  Kirk 
Session  or  any  One  acting  under  its  Authority  to  have 
Access  to  and  to  make  Copies  of  such  Sessional  or  other 
Matter  without  Payment  of  Fees:  Provided  also,  that 
where  the  Portion  falling  to  be  delivered  to  the  Kirk 
Session  shall  happen  to  contain  any  Entries  from  which  the 
Occurrence  of  a  Birth  or  Baptism,  Death  or  Burial,  or 
Marriage  or  Proclamation  of  Banns  may  be  proved,  it  shall 
be  lawful  for  the  Registrar  General  to  cause  Copies  of  such 
Entries  to  be  made  for  the  Purpose  of  this  and  the  firsts 
recited  Act,  and  the  Cost  of  making  such  Copies  shall  be 
defrayed  in  the  Manner  prescribed  by  the  Fiflh  Section  of 
the  said  first-recited  Act. 

Vni.  With  reference  to  the  Twenty-second  SectioYi  of  Provision 
the  first-recited  Act,  it  shall  be  lawful  for  the  Sherifi;  on  JJ^^^^ 
the  Receipt  of  a  written  Application  to  that  Effect  fh)mandOiBoes. 
the  Registrar  Greneral,  to  direct  that  a  Fire-proof  Safe  or 
other  Place  of  Deposit  shall  be  provided  in  any  Parish, 
District,  or  Burgh,  for  the  due  Custody  of  the  Registers 
and  other  Documents  connected  with  Registration,  by  the 
Parochial  Board,  Heritors,  or  Town  Council  of  the  Parish, 
District,  or  Burgh  to  which  such  Registers  pertain ;  and 
the  Cost  of  such  Safe  or  other  Place  ot  Deposit  shall  be  in- 
cluded under  the  Assessment  authorized  to  be  levied  by 
the  Fiftieth  Section  of  the  first-recited  Act ;  and  further,  it 
shall  be  lawful  for  the  Parochial  Board,  Heritors,  or  Town 
Council  of  any  Parish,  District,  or  Burgh,  where  they  shall 
consider  it  expedient,  to  include  under  the  aforesaid  Assess- 
ment such  Sums  as  may  be  required  for  the  Provision  and 
Muntenance  of  a  suitable  Office  for  the  Use  of  the  Regis- 
trar ;  provided  that  such  Office  shall  be  situated  within  such 
Parish,  District,  or  Burgh. 

IX.  The  latter  Portion  of  the  Twenty-fiflh  Section  of  ProTimon 
the  first-recited  Act,  with  reference  to  the  annual  Publica-^^^^y 
tion  by  the  Sheriff  of  a  List  of  Reristrars  and  Assistant  and  is 
Bedstrars,  is  hereby  repealed :  Provided  that  all  Elections  ^^'^_®^' 
of  Registrars  shall  be  intimated  to  the  Sheriff  as  well  as  nuai  Pub- 
to  the  Registrar  General,  in  the  Manner  prescribed  ^7^^^^^^ 
the  Twelfth  Section  of  the  first-recited  Act,  and  that  dueBeffistean 
Intimation  shall  be  made  by  the  Sheriff  of  all  newly  ap-|^^^j^f»*- 
pointed  Registrars  in  such  Form  as  he  may  consider  ex-  peaiJdT 
pedient. 

X.  The  Birth  of  any  Child  of  ScoUish  Parents,  or  theBegi«ter 
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of  Births,    Death  or  Marriage  of  any  Scottish  Subject,  which  shall  have 
an^wSr-    ^^^^  place  in  any  Foreign  Country  since  the  passing  of 
riag«0  of     the  first-recited  Act,  if  intimated  to  the  Be^strar  General 
Su^wte     within  Twelve  Months  after  the  passing  of  this  Act,  and 
occurring   the  Birth  of  any  Child  of  Scottiah  Parents,  or  the  Death  or 
CounSwI'  Marriage  of  any  Scottish  Subject,  which  shall  take  place  in 
***  any  Foreign  Country,  if  intimated  to  the  Registrar  General 
within  Twelve  Months  after  the  Date  thereof,  in  accordance, 
as  near  as  may  be,  with  the  Forms  prescribed  in  Schedule 
(A.),  (B.),  and  (C.)  respectively  to  the  first-recited  Act 
annexed,  and  duly  certined  by  the  British  Consul  of  tk 
Country  or  Distnct  witliin  which  such  Birth,  Death,  or 
Marriage  shall  have  taken  place,  shall  be  entered  in  a  Book 
to  be  kept  for  the  Purpose  in  the  General  Registry  Offict, 
to  be  called  ^^  The  Foreign  Register ;"  and  all  such  Intima- 
tions shall  be  filed,  and  the  relative  Entries  verified  by  th 
Si^ature  of  the  Registrar  General. 
Provision       XI.  So  much  of  the  Thirty-first  Section  of  the  first-re- 
n  of*!?     ci^i  Act  as  requires  the  Signature  of  the  SheriflF  in  tk 
A  18  Vict,  Register  of  Births,  in  the  Cases  tlierein   referred  to,  is 
to  the"*     hereby  repealed;  and  in  lieu  thereof  the  Signature  of  tk 
Signature   Distnct  Examiner,  appointed  under  the  Provisions  of  tiv 
^^l^p     Third  Section  of  the  second-recited  Act,  shall  be  suflScient. 
by  the       Provided  always,  that  in  all  such  Cases,  before  the  Examic.' 
^^J^     adhibits  his  Signature  to  the  Register,  the  Registrar  sh* 
mroduce  the  written  authority  of  the  Sberifi*  for  making  t!- 
registration,  which  shall  be  transmitted  nlong  with  t:- 
Duplicate  Registers  to  the  Registrar  General:    Provik 
also,  that  the  Entry  of  any  Birth,  which  shall  have  bee 
registered  upwards  of  Three  Months  after  its  Occurrenci 
if  signed  by  such  Examiner,  shall  be  admissible  in  Evideoft 
to  prove  such  Birth,  anything  in  the  said  Section  to  *i^ 
contrary  notwithstanding. 
Mode  of         XII.  Whereas  Doubts  have  arisen  as  to  the  Mode 
thePCTicS  reckoning  the  Period  of  " Six  Months,"  referred  to  in 
of "  8ix^     Thirty-second  and  Thirty-third  Sections  of  the  first-rec^ 
refe™d"to  ^^* '  ^^  ^^  hereby  declared,  That  unless  a  Certificate,  m  t  -j 
in  Sects.     Form  of  Schedules  (D.)  or  (E.)  to  the  said  Act  annesei^ 
om^is  pi^^^^i^ted  to  the  Registrar  within  Six  Months  after  the  I> 
Vict,  c  80.  gistration  of  the  Birth  to  which  such  Certificate  relates  i 
shall  not  be  lawful  for  the  Registrar  to  record  the  Baptise: 
or  other  Name,  without  the  written  Authority  of  the  Shd 
endorsed  upon  such  Certificate. 
Additions       XIII.  Tne  Additions  and  Alterations  directed  and  a&:» 
SoiJV^™""zed  by  the  xecited  Acts  to  be  made  in  the  Dunlk^s 
be  inserted  Registers,  instead  of  being  given  Effect  to  in  the  Mans' 
B^^ter  of  therein  prescribed,  shall  be  inserted  in  the  Remster  of  ( " 
rected  Entries,  referred  to  in  the  Sixty-third  Section  o: " 
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first-recited  Act,  in  such  Form  and  Manner  as  the  Registrar  Corrected 
General  may  direct.  Entries. 

XIV.  The  Medical  Certificate  referred  to  in  the  Forty- Medical 
first  Section  of  the  first-recited  Act  shall  be  transmitted  by  ^*^^''* 
the  Medical  Person  to  the  Registrar  within  Seven  DaysmitOer- 
after  the  Death  of  the  Person  to  whom  it  relates,  instead  o£^^^^ 
within  Fourteen  Days  thereafter :  Provided  that  in  Case  the  Regis- 
such  Certificate  shall  not  be  so  transmitted,  the  Registrar  g]JJ^*^*" 
shall  transmit  to  such  Medical  Person  a  Form  of  the  Certi-Days. 
ficate  prescribed  by  the  said  Act,  and  by  a  written  or  printed 
Requisition,  under  his  Hand,  shall  require  such  Medical 
Person  fortnwith  to  return  to  the  Registrar  such  Certificate 

duly  filled  up  in  Terms  of  the  said  Act ;  and  such  Certifi- 
cate so  filled  up  shall  be  so  returned  within  Three  Days 
after  the  Receipt  thereof  by  such  Medical  Person. 

XV.  So  much  of  the  Forty-sixth  Section  of  the  first- Provisions 
recited  Act  as  provides  for  a  copy  of  Schedule  (C.)  to  thei^^^^^g 
said  Act  annexed  being  given  out  along  with  the  Certificate  of  17  &  is 
rf  Proclamation  of  Banns,  and  so  much  of  the  Fifty-second  ^^^Sci^' 

r  Section  of  the  said  Act  as  requires  the  Begistrars  to  furnish  duie  re.) 
Copies  of  the  said  Schedule  to  Session  Clerks,  are  hereby  "P®*"®^ 
repealed  :  Provided  that  in  every  Case  of  regular  Marriage 
I  Copv  of  the  said  Schedule  shall,  upon  Production  of  tne 
Certificate  of  Proclamation  of  Banns,  be  procured  by  the 
]:.:i^arties  contracting  the  Marriage,  previous  to  its  Solemni- 
f  • -ation,  from  the  Registrar  of  the  Parish  or  District  within 
^  :,rhich  such  Marriage  is  intended  to  be  solemnized,  who  shall 
e:i  le  bound,  as  far  as  possible,  to  fill  up  the  said  Schedule. 
ri^ ;  XVI,  So  much  of  the  Fiftieth  Section  of  the  first-recited  Alteration 
itj.lct  as  requires  the  Examination  and  Verification  by  the^J^i^j^^ 
i ;  fteriff  of  the  Registrar's  half-yearly  Accounts  of  Registrar  Vict,  c.  80» 
jy.fens  is  hereby  repealed;  and  in  lieu  thereof  it  shall  he"**^^®'^- 
iwful  for  the  Parochial  Board  or  Heritors  by  whom  the  iSgistear's 
.;,  dative  Assessment  is  levied,  to  take  such  Proceedings  as-^^^PJJj** 
.^^^-c  lay  be  deemed  expedient  for  the  Purpose  of  ascertaining  b^So^' 
f^ei'^e  Correctness  of  such  Accounts. 

^^t  »^  XVII.  It  shall  be  lawful  for  the  Registrar  to  include  in  Provision 
j^j^^te  half-yearly  Accounts  of  Registrations  the  Expense  at-"^^^*^" 
,j^.j^lnding  the  Postage  or  Carriage  of  all  Letters  or  Packets,  S^Sar's 
^jj,j  ad  all  other  necessary  Disbursements  relating  exclusively  J°®**«®*' 
^^0  the  Execution  of  his  Office,  and  for  all  such  Expenses  he 
^^^i^^  be  repaid  out  of  the  Assessment  authorized  to  be  levied 
'  7  the  Finieth  Section  of  the  first-recited  Act ;  and  the 
^^^ssary  Expense  incurred  in  the  Correction  of  an  Error 
•  ttc'^^r  the  Provisions  of  the  Sixty-third  Section  of  the  first- 
.Q^ji tilted  Act,  where  such  Expenses  are  not  paid  by  the  Party 
>  Bef/  Parties  through  whose  Fault  such  Error  was  committed, 
'^ic^d  where  such  Error  was  not  committed   through  the 
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Registrar's  own  Carelessness,  shall  be  defrayed  by  the 
Parochial  Board,  and  shall  be  included  under  tne  afi»esaid 
Assessment :  Provided  that  it  shall  be  lawful  for  the  Paro- 
chial Board  to  recover  such  Expenses  from  the  Party  or 
Parties  through  whose  Fault  the  said  Error  was  committed : 
Provided  also,  that  where  any  Search  or  Extract  diall  be 
required  by  or  on  behalf  of  a  Pauper,  the  Begistrar  shall  be 
entitled  to  include  the  Cost  thereof  in  the  Account  which 
he  is  required  to  render  to  the  Parochial  Board  under  the 
Fiftieth  Section  of  the  Act  firs£  before  recited. 
Ab  to  Be-  X  VnL  If  any  Begistrar  shall  represent  to  the  Begistrar 
munen-  General  that  his  Bemuneration  under  the  Provisions  of  the 
B^i^knr.  Fiftieth  Section  of  the  first-recited  Act  is  inadequate,  the 
Be^trar  General  may  require  the  Parochial  Board  to  ia- 
crease  the  Sum  payable  to  the  Begistrar  to  such  Amount  as 
the  Begistrar  General  considers  necessary ;  and  in  the  event 
of  the  Parochial  Board  delaying  or  remsing  to  pay  sach 
increased  Bemuneration,  it  shall  be  lawftd  for  the  Begistrar 
General  to  make  a  summary  Application  to  the  Sheriff,  who 
shall,  after  hearing  Parties  and  making  such  Inquiry  as  he 
thinks  fit,  determine  both  the  Expediency  of  any  such  In- 
crease, and  the  Amount  thereof ;  and  all  Expenses  incurred 
in  and  with  respect  to  such  Application  shall  be  paid  by  the 
Parochial  Board,  or  the  Begistrar,  as  the  Sheriff  may  de- 
termine ;  and  the  Decision  of  the  Sheriff  in  all  such  Appli- 
cations, both  on  the  Merits  and  as  to  Expenses,  shall  be 
final  and  not  subject  to  Beview  in  any  Court  or  by  any 
Process  whatsoever. 
Clerical  XIX.  It  shall  be  lawftd  for  the  District  Examiners,  ap- 

STdu^m-  P®^***^  under  the  Provisions  of  the  second-recited  Act,  to 
cate  ^is-  correct  all  such  clerical  Errors  as  may  be  discovered  at  the 
^  ^°mtst.  P^^^^  Examination  of  the  Duplicate  Begisters,  subject 
ed^the  to  such  Bules  and  Begulations  as  may  be  made  by  the 
jWstai^  Be^strar  General,  with  the  Approbation  of  One  of  Her 
^*™^®^  Maiesty's  Principal  Secretaries  of  State. 
Com-  ^X.  This  Act  shall  commence  and  take  efiect  from  and 

mence-  after  the  passing  thereof,  with  the  Exception  of  Sections 
ment  of  Eleven,  Thirteen,  and  Nineteen,  and  so  much  of  Section 
One  as  provides  for  the  Bepeal  of  Sections  Forty-two  and 
Fifty-four  of  the  first-recited  Act,  which  shall  not  take 
Effect  till  the  First  Day  of  January  One  thousand  eight 
hundred  and  six^-one ;  and  the  recited  Acts,  excepting  in 
so  far  as  altered  by  this  Act,  shall  remain  in  fulliForce  and 
Effect;  and  this  Act  shall  be  deemed  a  Part  of  the  recited 
Acts,  and  shall  be  read  and  construed  therewith  as  if  the 
Three  Acts  formed  One  Act. 
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Cap.  LXXXIX. 


An  Act  to  extend  in  certain  Cases  tlie  I^rovisione  of  ilte 
Superannuation  Aetj  1859.— [18t/i  August  I860.] 

Whereas  it  is  expedient  that  Provision  shoold  be  made 
for  the  Grant  of  Superannuation  Allowances  to  Persons 
who  may  have  served  both  in  the  Office  of  the  Secretai^  of 
State  for  Indioj  and  likewise  in  the  permanent  Civil  Ser« 
vice  of  the  State,  within  the  Meaning  of  Section  Seventeen 
of  the  Superannuation  Act,  1859 :  Be  it  enacted  by  the 
Qaeen*8  most  Elxcellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

L  Whenever  any  Person  shall  have  been  transferred  Supeiv 
from  any  Situation  or  Employment  in  the  permanent  Civil  ^^^^^^ 
Service  entitling  him  to  Saperannuation  Allowance  under  to  extend* 
the  Superannuation  Act,  1859,  to  any  Situation  or  Employ- jJ^Pj^^' 
ment  in  the  Office  of  the  Secretary  of  State  for  Indioy  vice  in  the 
entitling  him  to  Superannuation  Allowance  under  Section  g^^^ 
Eighteen  of  the  '^  Act  for  the  better  Government  of  India,**  of  state 
Twenty-one  and  Twenty-two  Ftctoria,  Chapter  One  ^^^^^-ind^^e 
dred  and   six,  or  whenever  any  Person  shall  have  beenmnnanent 
transferred  from  any  such  last-mentioned  to  any  such  first- ^^  ^^' 
mentioned  Situation  or  Employment,  such  Person  shall    ^' 
be  entitled  to  Superannuation  Allowance  calculated  on  his 
whole  Service  according  to  the  Provisions  of  the  Super- 
annuation Act  aforesaid,  and  such  Allowance  shall  be  paid 
oat  of  the  Bevenues  of  India  and  out  of  the  Consolidated 
Fund  of  the  United  Kingdom  of  Great  Britain  and  Irelandy 
or  out  of  Moneys  voted  by  Parliament,  in  such  Portions  re- 
spectively as  shall  have  bleen  earned  by  such  Person  in  the 
respective  Services  aforesaid. 


Cap.  XC. 

An  Act  to  repeal  the  Duties  on  Game  Certificates  and  Cer^ 
tifieates  to  deal  in  Game,  and  to  impose  in  Ueu  thereof 
Duties  on  Excise  Licences  and  Certificates  for  the  like  Pur- 
poses.— \\^ili  August  I860.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
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and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 
After  L  From  and  after  the  passing  of  this  Act  the  respective 

t^Act*^^  Duties  of  Assessed  Taxes  now  payable  under  the  several 
the  Duties  Acts  of  Parliament  in  that  Behalf  in  respect  of  Certificates 
Jrf^rtiS-   ^  ^'  Game  in  Great  Britain^  and  to  deal  in  Game  in 
cates  to      England^  and  all  the  Provisions,  Rules,  and  Directions  for 
km  lud      assessing,  charging,  and  collecting  any  of  the  said  Duties 
Gftmeas     contained  in  Schedule  (L.)  of  the  Act  passed  in  the  Fifty- 
^mo%  ^^^°^  YeBT  of  King  George  the  Third,  Chapter  Ninety- 
<^93,    '  *  three,  and  also  the  Duties  now  payable  in  Ireland  under  the 
Schedule    Act  passed  in  the  Fifty-sixth  Year  of  King  George  the 
^.c.  66,    *  Third,  Chapter  Fifty -six,  in  respect  of  every  Certificate  of 
and  1  ft  2   having  registered  a  Deputation  as  a  Gramekeeper,  and  in 
^ii^^^'  respect  of  every  Certificate  to  authorize  any  Person,  not 
being  a  Gamekeeper,  to  kill  Game  in  Ireland^  and  also  the 
Nineteenth  and  Twentieth  Sections  of  the  Act  passed  in 
the  First  and  Second  Years  of  King  William  the  Fourth, 
Chapter  Thirty-two,  shall  respectively  cease  and  determine, 
and  the  same  are  hereby  rep»Aled,  except  as  to  any  Arrears 
of  the  said  Duties  respectively,  and  as  to  any  Penalties  in- 
curred before  the  Commencement  of  this  Act. 
In  lieu  of       II.  In  lieu  of  the  Duties  hereby  repealed  there  siuill  be 
re°*^Ted,    granted,  charged,  and  paid  for  and  upon  the  several  Licences 
tiheDuties  and  Certificates  to  take  or  kill  Game,  and  Licences  to  deal 
namSf  to    ^"  Game  herein-aft^er  mentioned,  the  respectire  Duties  or 
be?evied.   Sums  of  Moucy  herein-after  expressed  or  denoted ;  (that  is 
to  say,) 

£  s.  I 
For  a  Licence  in  Great  Britain  or  a  Certificate 
in  Ireland  to  be  taken  out  by  every  Person 
who  shall  use  any  Dog,  Gun,  Net,  or  other 
Engine  for  the  Purpose  of  taking  or  killing 
any  Game  whatever,  or  any  Woodcock, 
Snipe,  Quail,  or  Landrail,  or  any  Conies, 
or  any  Deer,  or  shall  take  or  kill  by  any 
Means  whatever,  or  shall  assist  in  any  Man- 
ner in  the  taking  or  killing  by  any  Means 
whatever  of  any  Game,  or  any  Woodcock, 
Snipe,  Quail,  or  Landrail,  or  any  Coney,  or 
any  Deer : 

If  such  Licence  or  Certificate  shall  be  taken 
out  after  the  Fifth  Day  of  April  and  before 
the  First  Day  of  November^ 

To  expire  on  the  Fifth  Day  of  April  in 

the  following  Year  .  .300 

To  expire  on  the  Thirty-first  Day  of 
October  in  the  same  Year  in  which  the 
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£      5.       (/. 

Licence  or  Certificate  shall  be  taken 

out  .  •  •  .200 

If  such  Licence  or  Certificate  shall  be  taken 

out  on  or  after  the  First  Day  oi  November ^ 

To  expire  on  the  Fifth  Day  of  April 

following  .  .  .200 

Provided  always,  That  any  Person  having  the 
Bight  to  kill  Oame  on  any  Lands  in  England 
or  Scotland  shall  be  entitled  to  take  out  a 
Licence  to  authorize  any  Servant  for  whom  he 
shall  be  chargeable  to  the  Duty  of  Assessed 
Taxesasa  Gamekeeper, to  kill  Game  upon  the 
same  Lands,  upon  Payment  of  the  Du^  of  2  0  0 
And  for  every  Licence  to  deal  in  Game  in 
Enqlandj  Scotland^  or  Irelandyto  be  granted 
under  this  Act  .  .  .200 

in.  The  Duties  by  this  Act  granted  shall  be  under  the  i>nti« 
Management  of  the  Commissioners  of  Inland  Revenue,  and  ITexcIm 
shall  be  deemed  to  be  Excise  Duties,  and  all  the  Powers,  Duties 
Provisions,  Clauses,  Begulations,  and  Directions  contained  commiv^ 
in  any  Act  relating  to  Excise  Duties  or  to  Penalties  under  sionere  of 
Excise  Acts,  and  now  or  hereafter  in  Force,  shall  respectively  i^lTeime 
be  of  full  Force  and  EiFect  with  respect  to  the  Duties  by 
this  Act  granted,  and  to  the  Penalties  nereby  imposed,  so  far 
as  the  same  are  or  may  be  applicable,  and  shall  oe  observed, 
applied,  aiid  enforced  for  and  in  the  collecting,  securing, 
and  recovering  of  the  said  Duties  and  Penalties  hereby 
granted  and  imposed  respectively,  and  otherwise  in  relation 
toereto,  so  far  as  the  same  shaU  be  consistent  with  and  not 
superseded  by  the  express  Provisions  of  this  Act,  as  fully 
and  eflTectually  as  if  the  same  had  been  herein  repeated  and 
specially  enacted  in  this  Act  with  reference  to  the  said  last- 
mentioned  Duties  and  Penalties  respectively. 

IV.  Every  Person  before  he  shall  in  Great  Britain  take,  Licence  to 
kill,  or  pursue,  or  aid  or  assist  in  any  Manner  in  the  taking,  ^/for '^ 
killing,  or  pursuing  by  any  Means  whatever,  or  use  any  taking  or 
Dog,  Gun,  riet,  or  other  Engine  for  the  Purpose  of  taking,  o^^e^in 
killing,  or  pursuing  any  Oame,  or  any  Woodcock,  Snipe,  Great 
Qaail,  or  Landrail,  or  any  Coney,  or  any  Deer,  shall  take  out  ^"***"- 

a  proper  Licence  to  kill  Oame  under  this  Act,  and  pay  the 
Doty  hereby  made  payable  thereon  ;  and  if  any  Person  shall  Penalty 
do  any  such  Act  as  herein-before  mentioned  in  CfretU  Britain  '^j^®' 
without  having  duly  taken  out  and  having  in  Force  such  Li-^ 
cence  as  aforesaid,  he  shall  forfeit  the  Sum  of  Twenty  Pounds. 

V.  The  following  Exceptions  and  Exemptions  from  the  Ezcep- 
Duties  and  Provisions  or  this  Act  are  hereby  made  and^°^*°^ 
granted ;  (that  is  to  say,)  tionT*^ 
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Exeeptiofu. 

1.  The  taking  of  Woodcocks  and  Snipes  with  Nets  or 

Springes  in  Crreat  Briiain* 

2.  The  taking  or  destroying  of  Conies  in  Great  Britain 

by  the  Iroprietor  of  any  Warren  or  of  any  inclosed 
Gronnd  whatever,  or  by  the  Tenant  of  Lands,  dther 
by  himself  or  by  his  Direction  or  Permission. 

3.  The  pursuing  and  killing  of  Hares  respectively  bj 

coursing  with  Greyhounds,  or  by  hunting  with 
Beagles  or  other  Hounds. 

4.  The  pursuing  and  killing  of  Deer  by  hunting  with 

Houndi. 

5.  The  taking  and  killing  of  Deer  in  any  inclosed  Lands 

by  the  Owner  or  Occupier  of  such  Lands,  or  by  his 
Direction  or  Permission. 

Exemptiona. 

1.  Any  of  the  Royal  Family. 

2.  Any  Person  appointed  a  Gamekeeper  on  behalf  of  Her 

Msyesty  by  the  Commissioners  of  Her  Afajest/s 
Woods,  forests,  and  Land  Bevennes,  under  the 
Authority  of  any  Act  of  Parliament  relating  to  the 
Land  Revenues  of  the  Crown. 

3.  Any  Person  aiding  or  assisting  in  the  taking  or  killing 

ot  any  Game,  or  any  T^odcock,   Snipe,  Quail, 
Landrail,  or  Coney,  or  any  Deer,  in  the  Companj 
or  Presence  and  for  the  Use  of  another  Person  who 
shall  have  duly  obtained,  according  to  the  DirectioDS 
of  this  Act,  and  in  his  own  Right,  a  Licence  to  kill 
Grame,  and  who  shall  by  virtue  of  such  Licence  thai 
and  there  use  his  own  Dog,  Gun,  Net,  or  other 
Engine  for  the  taking   or  killing  of  such  Game, 
Woodcock,  Snipe,  Quail,  Landrail,  Coney,  or  Deer, 
and  who  shall  not  act  therein  by  virtue  of  any  Depu- 
tation or  Appointment. 
4^  And,  as  regards  the  killing  of  Hares  only,  all  Persons 
who,  unoer  the  Provisions  of  the  Two  several  Acts, 
11th  and  12th  VtcUma,  Chapter  29  and  Chapter  30 
respectively,  are  authorized  to  kill  Hares  in  Ungland 
ana  Scotland   respectively,  without   obtaining  an 
annual  Game  Certificate. 
Nothing         yi.  Provided  always  that  nothing  herein  contained  shall 
aitorii^    extend  to  repeal,  alter,  or  affect  any  of  the  Provisions  of  the 
A 18  Viet,  said  Two  several  Acts  of  the  Eleventh  and  Twelfth  Yean 
80,  !L!^  of  Her  Majesty,  Chapter  Twenty-nine  and  Chapter  Thirty, 
that  further  than  that  the  Term  ^^  G^e  Certificate  ^  in  the  said 

"  ^^^«ne     ^^^  respectively  used  shall  be  construed  to  mean  a  Licence 
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to  kill  Game  under  the  Provisions  of  this  Act,  and  shall  be  Cortifi; 
80  read  accordingly;  and  that  the  Term  "Game  Certifi- ^S  ^^j^ 
cate"  used  in  the  Act  of  the  First  and  Second  Years  of  and  also  in 
King  Willtam  the  Fourth,  Chapter  Thirty-two,  shall  be  con-  \^J^' 
stniai  and  read  in  like  Manner ;  and  that  wherever  in  the  shau  be 
said  last-mentioned  Act  the  Duty  of  Three  Pounds  Thirteen  licence 
Shillings  and  Sixpence  on  a  Game  Certificate  is  mentioned  to  uu^ 
the  Duty  of  Three  Pounds  on  a  Licence  to  kill  Game  shall  ^•™®-" 
be  read  in  lieu. 

Vn.  Any  Person  having  the  Right  to  kill  Game  on  any  Lioenw* 
Lands  in  England  or  Scotlandy  and  being  charged  or  liable  ^^^^  ^^t 
to  be  charged  to  the  Assessed  Tax  on  Servants  in  respect  of  on  behalf 
any  Gamekeeper,  by  whomsoever  deputed  or  appointed,  and  ge^SUtT^ 
whether  deputed  or  appointed  or  not,  and  any  Person  grant-  acting  as 
ing  a  Deputation  or  Appointment  in  Great  Britain  to  the^^^f^^ 
Servant  of  any  other  Person  who  shall  be  daly  charged  to  Persons 
the  Assessed  Tax  on  Servants  in  respect  of  such  Servant,  ^^^%^ 
whether  as  Gamekeeper  or  in  any  other  Capacitv,  with  kill  Game, 
Power  and  Authority  to  take  or  lull  any  Game,  shall  re-Se^J^-'^ 
spectively  be  at  liberty  to  take  out  a  Licence  to  kill  Game  tions  from 
on  behalf  of  any  such  Servant,  on  Payment  of  the  Duty  of  ^^^^^^ 
Two  Pounds  for  the  Year  ending  on  the  Fifth  Day  of  Aprilj 
and  snch  Licence  shall  exempt  the  Servant  named  therein 
during  his  Continuance  in  the  same  Capacity  and  Service, 
and  on  his  quitting  such  Service  shall  also  exempt  any  Ser- 
vant who  shall  succeed  him  in  the  same  Service  and  Capacity, 
or  who  shall  succeed  to  the  Deputation  of  the  same  Manor 
or  Boyalty  or  Lands  within  the  Year  for  which  the  Licence 
is  granted,  during  the  Remainder  of  such  Year ;  and  no 
such  Servant  on  whose  behalf  a  Licence  shall  have  been 
duly  obtained  as  aforesaid  shall  be  required  to  obtain  a 
Licence  for  himself,  or  be  liable  to  any  Penalty  by  reason 
of  not  obtaining  a  Licence  in  his  own  Name. 

VIIL  Every  such  Licence  to  kill  Game  taken  out  on  On  Change 
behalf  of  any  such  Servant  as  aforesaid  shall,  upon  the  Re-  ^^^1*^^ 
vocation  of  any  such  Deputation  or  Appointment,  or  on  his  Be^ocation 
quitting  the  Service  of  the  Master  by  whom  such  Licence  ^J^^f^!^' 
shall  have  been  taken  out,  be  from  thenceforth  of  no  further  cenoe  may 
Effect  as  to  the  Person  named  therein  as  such  Servant,  or^^"^ 
so  deputed  or  appointed  as  aforesaid ;  but  if  within  the  Year  snccessor. 
for  which  such  Licence  was  granted  the  said  Master,  on  the 
qaitting  of  such  Servant,  shall  employ  another  Servant  as 
Gamekeeper  in  his  Stead,  or  the  Person  by  whom  such 
Deputation  or  Appointment  was  made  shall  on  the  Revoca- 
tion thereof  make  a  new  Deputation  or  Appointment  to  any 
Person  in  his  Service,  or  in  the  Service  ot  the  same  Master 
by  whom  such  Licence  shall  have  been  taken  out,  and  who 

k 
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shall  have  been  charged  or  be  chargeable  to  the  said  Assessed 
Tax  on  Servants  as  aforesaid,-  the  Officer  by  whom  sach 
Licence  was  granted,  or  the  nroper  Officer  appointed  by  the 
Commissioners  in~  that  Behalf,  shall  renew  such  Licence  for 
the  Bemainder  of  that  Year,  on  behalf  of  the  fresh  Servant 
or  the  Person  so  newly  appointed,  as  the  Case  may  be,  with- 
out Payment  of  any  further  Duty,  by  indorsing  on  snch 
Licence  the  Name  and  Place  of  Abode  of  the  said  last- 
mentioned  Servant,  or  the  Person  to  whom  such  last-men- 
tioned Deputation  or  Appointment  shall  have  been  granted, 
and  declaring  the  same  to  be  a  renewed  Licence  free  of 
Duty. 
Snob  Li-        IX.  Provided  always,  That  no  such  Licence  taken  out 
v^Ue^  for  or  on  behalf  of  any  Person,  being  such  Servant  or  acting 
for  Acts     under  a  Deputation  or  Appointment  as  aforesaid,  shall  be 
LiSSte"of°'  available  for  such  Person  in  any  Suit  or  Prosecution  where 
the  Manor  Proof  shall  be  givcu  of  his  doing  or  having  done  any  Act 
for'^hi^   for  which  a  Licence  is  required  under  this  Act  on  Land  on 
the  Parties  which  his  Master  had  not  a  right  to  kill  Game* 
*^P^  X.  If  any  Person  shall  be  discovered  doing  any  Act 

^me-  whatever  in  Great  Britain  in  respect  whereof  a  Licence  to 
keepers,  j^yi  Qame  is  required  under  this  Act,  by  any  Officer  of  In- 
diSngany  '*^^  Bevenue,  or  by  any  Lord  or  Gamekeeper  of  the  Manor, 
Act  re-  Royalty,  or  Lands  wherein  such  Person  shall  then  be,  or  by 
2.i^<l  to  *"y  Person  having  duly  taken  out  a  proper  Licence  to  kill 
kiu  Game,  Game  under  this  Act,  or  by  the  Owner,  Landlord,  Lessee, 
Se^sarn^  or  Occupior  of  the  Land  on  which  such  Penon  shall  then 
onDe-  be,  it  snail  be  lawful  for  such  Officer  or  other  Person 
™w^or  aforesaid  to  demand  and  require  from  the  Person  so  acting 
their  the  Production  of  a  Licence  to  kill  Game  issued  to  him ; 
pu"^  and  the  Person  so  acting  is  hereby  required  to  produce  such 
BesMen^  Licence  to  the  Person  so  demanding  tne  Production  thereof, 
A<^  and  to  permit  him  to  read  the  same,  and  (if  he  shall  think 

fit)  to  take  a  Copy  thereof  or  of  any  Part  thereof;  or  in 
case  no  such  Licence  shall  be  produced  to  the  Person  de- 
manding the  same  as  aforesaid,  then  it  shall  be  lawful  for 
the  Person  having  made  such  Demand  to  require  the  Person 
so  acting  forthwitn  to  declare  to  him  his  Christian  and  Sur- 
name and  Place  of  Eesidence,  and  the  Place  at  which  he 
shall  have  taken  out  such  Licence ;  and  if  such  Person  shall, 
Pcnaitv  for  after  such  Demand  made,  wilfully  refiise  to  produce  and 
Refusal,  ^j^^^  ^  Liceuce  to  kill  Game  issued  to  him,  or  in  deftnit 
thereof  as  aforesaid  to  give  to  the  Person  so  demanding  the 
same  his  Christian  and  Surname  and  Place  of  Residency 
and  the  Place  at  which  he  shall  have  taken  out  such  Licence, 
or  if  he  shall  produce  any  false  or  fictitious  Licence,  or  give 
any  false  or  fictitious  Name  or  Place,  or  if  he  shall  reiuseto 
permit  any  Licence  which  he  may  produce  to  be  read,  or  a 
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Copy  thereof  or  of  any  Part  thereof  to  be  taken,  he  shall 
forfeit  the  Sum  of  Twenty  Pounds. 

XL  If  any  Person,  having  obtained  a  Licence  to  kill  Licence  to 
Game  under  this  Act,  shall  be  convicted  of  any  Offence  j^t^y  be* 
under  Section  Thirty  of  the  said  Act  of  the  First  and  Second  oonyicted 
Years  of  King  William  the  Fourth,  Chapter  Thirty-two,  or  g^*^^^ 
under  the  Act  of  the  Second  and  Third  Years  of  King  under  i  a 
William  the  Fourth,  Chapter  Sixty-eight,  the  said  Licence  1^^^^  J 
shall  thenceforth  be  null  and  void.  8  w.  4,  c. 

XII.  The  Commissioners  of  Inland  Eevenue  shall,  when  ^* 
and  as  they  shall  see  fit,  cause  Lists  of  the  Names  and^JJ[^^ 
Besidences  of  the  several  Parsons  to  or  for  whom  Licences  Dtibiish 
to  kill  Game  have  been  granted  under  this  Act  to  be  inserted  p^^^ 
in  such  Newspapers  or  published  in  such  other  Manner  as  licensed 
to  them  shall  seem  proper,  distinguishing  in  such  Lists  the^^^ 
Persons   acting  under  any  Deputati<m,  Appointment,  or 
Authority  firom  others,  and  the  Manors,  Royalties,  or  Lands 
for  which  Deputations,  Appointments,  or  Authorities  have 
been  granted,  and  also  distinguishing  the  Bate  of  Duty  paid 
for  such  Licences. 

XTIL  All  the  Clauses  and  Provisions  of  the  Two  several  ^^^  °* 
Acts  passed  respectively  in  die  First  and  Second  Years  of  ^.  ^  q.  32, 
Bang  William  the  Fourth,  Chapter  Thirty-two,  and  theM»d2&8  ' 
Second  and  Third  Years  of  Her  present  Majesty,  Cha^r^j^^'i^gto' 
Thirty-five,  relating  to  the  granting  of  Licences  by  Justices  Licences  to 
of  the  Peace  to  deal  in  Game,  and  to  the  holding  of  Special  ^e^to 
Sessions  by  such  Justices  in  their  respective  Divisions  or  be  in  force 
Districts  for  the  Purpose  of  granting  such  Licences,  and  ^^S*^' 
also  all  the  Clauses,  Provisions,  and  Penalties  contained  in  United 
the  said   Acte  or  either  of  them  relating  to  Dealers  in^^*^^°^ 
Game,  and  to  the  selling  of  Grame,  either  by  or  to  such 
Dealers  or  others,  shall,  so  far  as  the  same  are  consistent 
with  the  express  Provisions  of  this  Act,  and  as  the  same  are 
altered  or  amended  by  this  Act,  extend  to  and  be  of  full 
Force  and  Efiect  in  and  throughout  the  whole  of  the  United 
Kingdom,  and  shall  be  observ^,  applied,  and  enforced  as  if 
the  same,  so  altered  or  amended  and  made  consistent  with 
the  express  Provisions  of  this  Act,  had  been  herein  repeated 
and  specially  enacted:   Provided  always,  that  no  Person 
shall  oe  authorized  to  sell  Game  to  any  licensed  Dealer 
unless  he  shall  have  taken  out  a  Three  Pound  Licence  under 
this  Act. 

XIV.  Every  Person  who  shall  have  obtained  any  Licence  ?«*^ 
to  deal  in  Game  from  the  Justices  of  the  Peace,  under  thej^j^.  ^ 
Provisions  of  the  said  Two  several  Acts  in  the  preceding  ticee  to 
Clause  mentioned,  shall  annually,  and  during  the  Continu-Q^^^ 
ance  (^  such  Licence,  and  before  he  shall  be  empowered  to  pa^  for  and 
deal  in  Game  under  sudi  Licence,  obtain  a  further  Licence  ^^'^^^ 
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Licence      to  deal  ill  Game  under  this  Act,  on  Payment  of  the  Duty 

Tmderthia  hereby  charged  thereon,  and  if  any  Person  obtaining  a 

Licence  from  the  said  Justices  as  aforesaid  shall  purchase  or 

sell  or  otherwise  deal  in  Game  before  he  shall  obtain  a 

Licence  to  deal  in  Game  under  the  Provisions  of  this  Act, 

he  shall  forfeit  the  Sum  of  Twenty  Pounds. 

LioencM        XY.  Provided  always,  That  no  Licence  to  deal  in  Game 

Game^  ^   ^^^^^  ^  granted  under  the  Provisions  of  this  Act  to  any 

under  this  Person,  except  upon  the  Production  of  a  Licence  for  the  like 

^^^  ted^    Purpose  duly  granted  to  him  by  the  Justices  of  the  Peace, 

S^  to      as  aforesaid,  and  then  in  Force ;  and  every  Officer  appointed 

^ose  who  Qf  authorized  to  grant  Licences  to  deal  in  Game  under  this 

tained  Li-  Act  shall  in  each  Year  make  out  a  List,  to  be  kept  in  his 

c^Qoea       Possession,  containing  the  Name  and  Place  of  Abode  of 

Jo^oe^     every  Person  to  whom  he  shall  have  granted  or  issued  a 

List  of       Licence  to  deal  in  Game  under  this  Act,  and  such  Officer 

Persons     shall  at  all  seasonable  Hours  produce  such  List  to  any  Per- 

bTl^fOT  ^"  making  Application  to  inspect  the  same,  and  shall  be 

Inspection,  entitled  to  demand  and  receive  for  such  Inspection  the  Sam 

of  One  Shilling. 
By  whom       XVI.  All  Licences  and  Certificates  to  kill  Game  and  to 
^f^     deal  in  Game  respectively,  under  the  Provisions  of  this  Act, 
granted,     shall  be  in  such  Form  as  the  Commissioners  of  Inland 
^eZt^  Revenue  shall  from  Time  to  Time  provide  in  that  Behalf, 
and  shall  denote  the  Amount  of  Duty  charged  thereon  re- 
spectively, and  shall  be  granted,  signed,  and  issued  at  the 
Chief  Office  of  Inland  Revenue  in  London^  Edinburgh^  and 
Dublin  respectively,   and   by  the  several   Supervisors  of 
Excise  in  their  respective  Districts,  or  by  such  other  Officers 
of  Inland  Revenue  and  at  such  Places  as  the  said  Commis- 
sioners shall  think  fit  to  employ  and  appoint  respectively  in 
that  Behalf;  and  every  such  Licence  shall  contain  the  proper 
Christian  and  Surname  and  Place  of  Residence  of  the  Person 
to  whom  the  same  shall  be  granted,  with  any  other  Parti- 
culars which  the  Commissioners  of  Inland  Kevenue  may 
direct  to  be  inserted  therein,  and  shall  be  dated  on  the  Day 
when  the  same  was  actually  issued,  and  shall  have  Effect 
DuraUon    and  be  in  force  upon  the  Day  of  the  issuing  thereof,  and 
ration^?*'  ^^  expire  on  the  Day  therein  mentioned  for  the  Termina- 
Lioenoes.    tiou  thereof. 

5  &  6  Vict,  XVn.  All  the  Clauses,  Powers,  Provisions,  and  Begda- 
Uting^  tions.  Pains  and  Penalties,  contained  in  or  imposed  by  the 
Game  Ger-  Act  passed  in  the  Fifth  and  Sixth  Years  of  Her  Majest/s 
iiSt^to  Re>g°>  Chapter  Eighty-one,  relating  to  Certificates  to  kill 
continue  Game  in  Irelandy  shall  be  of  full  Force  and  E£Pect  and  shall 
in  Force.  ^  applied  in  Ireland  to  the  Certificates  to  be  granted  nnder 
this  Act  and  the  Duties  hereby  imposed  thereon,  as  fully  and 
efiectually  as  if  the  same  were  herein  repeated  and  speciallv 
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enacted  in  reference  to  such  last-mentioned  Certificates  and 
Duties. 

Xyin.   Every  Licence  and  Certificate  to  kill  Game  Licences 
taken  out  respectively  in  Great  Britain  and  Ireland  ^^^der^^^^^ 
this  Act,  by  or  on  behalf  of  any  Person  in  his  own  Right,  and  be  ayaii- 
not  as  a  Gamekeeper  or  Servant,  shall  be  available  for  the  ^^^  ^_ 
killing  of  Game  in  any  Part  of  the  United  Kingdom.  ou^'Sw  " 

XLS,  The  Act  passed  in  the  Seventh  and  Eighth  Years  ^j^*^^^ 
of  King  George  the  Fourth,  Chapter  Forty-nine,  intituled  ^  ^g  ^' 
An  Act  to  exempt  Persons  who  have  procured  Game  Certirc.  49,  re- 
Jicates  in  Great  Britain  from  Hie  Duty  on  Game  Certificaiee  pe»i«d- 
in  Ireland,  and  to  authorize  the  Persons  who  have  paid  Duty 
m  Game  Certificates  in  Ireland  to  kill  Game  in  Great  Britain, 
upon  paying  the  additional  Duty  only^  shall  be  and  the  same 
is  hereby  repealed. 


Cap.  XCIL 

An  Act  to  amend  the  Law  relative  to  the  Scottish  Herring 
Fisheries.— [IStfi  August  I860.] 

Whebeab  the  following  Acts  were  passed  for  the  Encou-48G.s,  c. 
rajgement  and  Regulation  of  the  British  White  Herring  Ji<>- 
Fishery ;  that  is  to  say,  the  Acts  Forty-eighth  George  the  loi.  *  '  ^ 
Third,  Chapter  One  hundred  and  ten ;  Fifty-first  Creorge^^^-^^^- 
the  Third,  Chapter  One  hundred  and  one ;  Fifty-second  J^q.  s,  c. 
George  the  Third,  Chapter  One  hundred  and  fifty-three ;  102. 
Fifty-fourth  George  the  Third,  Chapter  One  hundred  and  f^^' ^' ^• 
two;  Fifty-fifth  breorge  the  Third,  Chapter  Ninety-four ;  1 G. 4, c. 
First  George  the  Fourth,  Chapter  One  hundred  and  three ;  ^^^  g.  4, 
First  and  Second  George  the  Fourth,  Chapter  Seventy- c.  79. 
nine;  Fifth  George  the  Fourth,  Chapter  Sixty-four;  Seventh  \^'  ^'  ^ 
George  the  Fourth,  Chapter  Thirtjr-f our ;   First  William  7  Q.  4,  c 
the  Fourth,  Chapter  Fitty-four;  Sixth  and  Seventh  Vt«^JV.4  c 
tmoy  Chanter  Seventy-nine ;  Tenth  and  Eleventh  Victorioy  64.  '  * 
Chapter  Ninety-one;  and  Fourteenth  and  Fifteenth  T-^?-^*^^^^*-* 
torioj  Chapter  Twenty-six:  And  whereas  it  is  expedient  10 &  11 
that  the  recited  Acts  should  be  amended,  and  that  further  Vict,^  91. 
Provision  should  be  made  for  carrying  into  Effect  the  Pur-  vict,  c  26. 
poses  thereof:  Be  it  enacted  bjr  the  Queen's  most  Excellent 
M^esty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  This  Act  may  be  cited   for  all  Purposes  as  "The Short 
Herring  Fisheries  (Scotland)  Act,  1860."  t*"*^' 
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intorpreta-      II.  The  following  Words  in  this  Act  shall  have  the  seve- 
TenM.       ^  Meanings  hereby  assigned  to  them  : 

The  Words  ^^  the  Commissioners"  shall  mean  tlie  Com- 
missioners of  the  British  White  Herring  Fishery : 
The  Word  ^^  Superintendent^  shall  mean  and  indiide  the 
Naval  Superintendent  appointed  under  the  Anthoritj 
of  the  recited  Acts  or  any  of  them,  and  the  Superin- 
tendent or  Superintei[ident8  appointed  under  the  Au- 
thority of  this  Act :' 
The  Words  <<  Officer  of  the  Fishery"  shall  mean  an 
Officer  of  the  British  White  Herring  Fishery  appointed 
under  the  Authority  of  the  recited  Acts  or  any  of  them, 
or  this  Act : 
The  Words  <^  the  Coasts  of  Scotkend  ^  shall  mean  and  in- 
clude all  Bays,  Estuaries,  Arms  of  the  Sea,  and  all 
tidal  Waters  within  the  Distance  of  Three  Miles  from 
the  Mainland  or  adjacent  Islands. 
Commu-        HI.  The  Commissioners  may  from  Time  to  Time,  subject 
Bionen      to  the  Approval  of  the  Commissioners  of  Her  Majesty's 
J^iat      Treasury,  ap{>oint  any  Person  or  Persons  to  be  Superintend- 
Snperin-    eut  or  Superintendents  of  the  Fishery ;  and  every  Super- 
tondmiis     jQ^endent  so  appointed  shall  have  and  he  entitled  to  exercise 
Fishery,     all  the  Powers,  Functions,  and  Privileges  which  can  be 
exercised  or  are  enjoyed  under  and  in  virtue  of  the  recited 
Acts  or  any  of  them,  or  this  Act,  by  the  Naval  Superin- 
tendent, or  by  the  Officers  of  the  Fishery  appointed  by  the 
Commissioners  of  Her  Majesty's  Treasury,  under  the  Aa- 
thoritv  of  the  Act  Forty-eighth  George  the  Third,  Chapter 
One  hundred  and  ten,  except  the  sunerintending  of  the 
curing  of  Herrings,  and  the  branding  ot  Banrels  containing 
the  same ;  and  every  Person  who  resists  or  obstructs  any 
Superintendent  in  the  Execution  of  the  Duties  of  his  Office 
shul  be  liable  to  a  Penalty  not  exceeding  Fifty  Pounds,  or, 
failing  Payment  thereof,  to  Imprisonment  for  any  Period 
not  exceeding  Sixty  Days. 
Commis-       IV.  It,  shall  uot  be  lawful  to  take  or  fish  for  Herrings  or 
^«J^      Herring  Fry  on  the  West  Coasts  of  Seotlandy  between  the 
Periods      Points  of  Ardnomurchan  on  the  North  and  the  Mtdl  of 
wWcif  the  ^^^^^^^y  ^^  ^^^  South,  at  any  Time  between  the  First  Day 
Herring     of  January  and  the  Thirty-first  Day  of  May  inclusive  in  any 
Fiflhing     Year,  nor  between  Cape  Wrath  on  the  North  and  the  said 
bToa^ed  Point  of  Ardnomurchan  on  the  South  at  any  time  between 
on.  the  First  Day  oi  January  and  the  Twentieth  Day  of  Mcy 

inclusive  in  any  Year,  and  the  Commissioners  may,  on  Ap- 
plication made  to  them,  and  after  such  Inquiry  as  they  shall 
think  necessary,  by  Regulations  to  be  made  by  them  from 
Time  to  Time,  fix  the  Periods,  if  any,  during  which  it  shall 
not  be  lawful  to  take  or  fish  for  Herrings  within  any  other 
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Limits  or  Locality  on  the  Coasts  of  Scotland;  and  every 
Person  who  takes  or  fishes  for  Herrings  or  Herring  Fry  in 
breach  or  contrayention  of  the  above  Enactment  or  of  any 
such  Segulations  shall  be  liable  to  a  Penalty  of  not  less 
than  Five  and  not  exceeding  Twenty  Founds  for  every 
such  Offence  ;  and  all  Nets  used  for  taking  or  fishing  for 
H^Dgs  in  breach  .or  contravention  of  the  above  Enact- 
ment or  of  any  such  Regulations  may  be  seized  by  the 
Superintendent,  or  any  Person  acting  under  his  Orders^  or 
hj  any  Officer  of  the  Fishery,  or  by  Order  of  any  Sheriff, 
Jastice  of  tiie  Peace,  or  Magistrate  having  Jurisdiction 
nnder  this  Act,  and  shall  be  forfeited. 

y.  The  Commissioners  may  from  Time  to  Time  make  Commu< 
such  Regulations  as  they  think  fit  for  the  more  effectual  ^'^"^^^^ 
Oovemment,  Management,  and  Protection  of  the  Herring  Beguia- 
Fisheries  on  the  Coasts  of  Seotlandy  and  for  the  Preserva- ^<>J*Jj'°J 
tion  of  Order  among  the  Persons  engaged  therein;  and nag«meikt 
every  Person  who  commits  any  Breach  or  Contrayention  Ji^^'^ 
of  any  such  Regulations  shall  be  liable  to  have  his  Boat  of  thT 
detained  by  the  Superintendent^  or  any  Person  acting  under  ^f^.^ 
his  Orders,  or  by  any  Officer  of  the  Fishery,  or  by  Order  ^^^^ 
of  any  Sheriff,  J  ustice,  or  Magistrate  having  Jurisdiction  seryation 
under  this  Act^  and  shall  be  liable  to  a  Penalty  of  not  less^'  ^'^"* 
than  Five  and  not  exceeding  Twenty  Pounds  for  every  such 
Offence. 

YI.  The  Commissioners  maf,  on  Application  made  to  commit- 
them,  and  after  such  Inquiry  as  they  shall  think  necessary,  n^n^em 
by  Regulations  to  be  made  by  them  from  Time  to  Time,M^t^ 
prohibit  on  the  Coasts  of  Seotiandy  and  within  such  Limits  "^^  ^^ 
and  for  such  Periods  as  they  may  think  fit,  the  Use  of  any  Beam,  and 
Trawl,  Drag,  or  Beam  Net  which,  in  the  Opinion  of  thei>»gN«ta. 
said  Commissioners,  is  injurious  to  the  Spawn  of  Herring, 
or  otherwise  to  the  Herring  Fishery;  and  every  Person 
who  commits  any  Breach  or  Contravention  of  any  such 
Begulations  shall  be  liable  to  a  Penklty  of  not  less  than 
Five  and  not  exceeding  Twenty  Pounds  for  every  such 
Offence :  Provided  that  this  Provision  shall  not  in  any  way 
affect  any  of  the  Prohibitions  or  Bequirements  of  any 
of  the  recited  Acts,  in  so  fhr  as  relates  to  fishing  for 
Herrings. 

VII.  The  Commissioners  may  from  Time  to  Time  rescind,  Commk- 
alter,  or  amend  any  Begulation  or  Regulations  made  byJJJ^^". 
them  under  the  Authority  of  this  Act.  BcindKe-  ' 

VJLJLl.  All  Begulations  made  by  the  Commissioners  under  ^^*'*^"^ 
the  Authority  of  this  Act  shall,  before  taking  effect,  be  s'lb- jj^*  j^ 
mitted  to  and  approved  by  the  Commissioners  of  Hertionstobe 
Majesty's  Treasury,  and  shall  thereafter  be  published  byJPP^J®* 
printed  Copies  thereof  being  posted  up  in  conspicuous  Po- Lords  of 
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sitions  near  the  Harbours  or  other  Places  freouented  by 
Fishermen  in  the  Districts  or  Places  to  which  tne  Regula- 
tions shall  apply,  and  by  printed  Copies  thereof  being  de- 
posited with  every  Officer  of  the  Fishery  in  such  Districts 
or  Places,  and  in  the  Office  of  the  Sheriff  Clerk  of  the 
County,  and  also  by  Advertisement  inserted  in  some  News- 
paper published  or  circulated  in  such  Districts  or  Places, 
either  setting  forth  such  Regulations  in  full,  or  intimating 
that  such  Regulations  have  been  made  and  that  Copies 
thereof  are  lo&ed  with  the  Officers  of  the  Fishery  as  afore- 
said, all  in  such  Manner  as  the  Commissioners  shall  direct ; 
and  on  such  Regulations  being  so  published  it  shall  not  be 
any  Defence  a^inst  Proceedings  for  the  Enforcement  of 
any  Penalty  or  Forfeiture  incurred  by  any  Breach  or  Con- 
travention thereof,  that  the  Person  chareeci  with  such  Breach 
or  Contravention  was  ignorant  of  such  Regulations :  Pro- 
vided that  such  Regulations  shall  be  so  published  at  least 
Two  Weeks  before  taking  effect ;  and  a  printed  Copy  of 
any  Regulation  signed  by  the  Secretary  of  the  Commis- 
sioners mr  the  Time  being  shall  be  Evidence  of  the  Terms 
of  such  Regulation,  and  that  the  same  has  been  duly  pub- 
lished, reserving  to  any  Person  having  Interest  the  Right 
to  prove  that  tne  same  was  not  so  pubUshed.  * 

IX.  Every  Person  committing  any  Breach  or  Contra- 
vention of  the  Provisions  of  the  Sixth  Section  of  the  Act 
Fourteenth  and  Fifteenth  Vtctarioy  Chapter  Twenty-six, 
shall  for  each  Offence  be  liable  to  a  Penalbr  of  not  less 
than  Five  and  not  exceeding  Twenty  Pounds  for  every  such 
Offence,  and  every  Net  used  in  contravention  of  the  said 
Act  shall  be  forfeited. 

X.  All  Nets,  Buoys,  Floats,  or  other  Fishing  Implements 
or  Apparatus  whatsoever,  abandoned  and  found  by  or  de- 
liverea  to  the  Superintendent  or  any  Officer  of  the  Fishery, 
shall  be  held  suoject  to  the  Orders  and  at  the  Disposal  of 
the  Commissioners  or  their  Secretary,  and  shaU,  unless  the 
same  are  liable  to  Forfeiture  under  the  Provisions  of  the 
recited  Acts  or  any  of  them,  or  of  this  Act,  be  restored  to 
the  Owner  thereof  or  his  Representatives,  on  Evidence  being 
produced  of  his  or  their  Rignt  thereto  :  Provided  that  if  the 
same  shall  not  be  claimed  and  Evidence  of  the  Right  thereto 
produced  by  the  Person  claiming  the  same  within  the  Space 
of  One  Year,  such  Nets  or  other  Implements  shall,  if  not 
liable  to  Forfeiture  as  aforesaid,  be  sold  by  Public  Auction 
by  the  Commissioners,  and  the  Price  thereof,  after  deduct- 
ing Expenses,  shall  be  accoimted  for  to  the  Commissioners 
of  Her  Majesty's  Treasury. 

XI.  All  Fishing  Boats  used  for  the  Purpose  of  fishing 
for  Herrings  on  the  Coasts  of  Scotlandy  and  the  Sails  and 
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Buoys  and  principal  Floats  of  each  Net^  and  all  other  Im-  impie- 
plements  of  Fishery  belonging  to  such  Boats,  shall  be^^f^^^^ 
marked  in  such  Manner  as  the  Commissionera  may  direct  be  marked 
by  Regulations  made  and  published  as  herein  mentioned ;  ^^^^ 
and  every  such  Boat,  Sail,  Buoy,  Net,  or  other  Implement  if  not 
of  Fishery  which  shall  not  be  so  marked  and  numbered  as^^n^- 
afbresaid  may  be  seized  by  the  Superintendent  or  any  Per*  beredT"^' 
son  acting  under  his  Orders,  or  by  any  Officer  of  the^^jy^ 
Fishery,  or  by  Order  of  any  Sheriff,  Justice,  or  Magistrate  detain^ 
having  Jurisdiction  under  this  Act,  and  shall  be  detained 
far  such  Period  not  exceeding  One  Month  as  the  Superiu* 
tendent  shall  determine. 

XII.  The  Forty-sixth  Section  of  the  Act  Forty-eighth  Sect  46 
George  the  Third,  Chapter  One  hundred  and  ten,  is  hereby  ^'^q^;^' 
repealed;  and  from  and  after  the  passing  of  this  Act  the  sealed,  and 
Owner  of  every  Boat  which  shall  be  employed  in  the  Herring  q^^°^ 
Fishery  shall  paint,  or  cause  to  be  painted  in  a  distinct  and  w^^ 
legible  Manner  upon  the  Stem  of  such  Boat,  in  White  or  g^"J*|^  ^ 
Yellow  Boman  Letters  of  Two  Inches  in  Length,  on  a    ^ 
Blade  Ground,  the  Name  of  the  Owner  of  the  Boat,  and 
the  Port  or  Place  to  which  she  belongs ;  and  every  Boat 
employed  in  the  Herring  Fishery  on  wmch  such  Names  ^as  if  Names 
aforesaid  shall  not  be  painted  m  Manner  before  directed  JIJ*^?*"'*" 
shall  be  detained  for  a  Period  not  exceeding  One  Month,  Boato  they 
and  may  be  seized  by  the  Superintendent  or  any  Person  Jj^J^i^ 
acting  under  his  Orders,  or  by  any  Officer  of  the  Fishery, 
or  by  Order  of  any  Sheriff,  Justice,  or  Magistrate  having 
Jurisdiction  unde^  this  Act. 

Xin.  For  the  Purposes  of  the  Provisions  of  the  Sixth  Nets  other 
Section  of  the  Act  Fourteenth  and  Fifteenth   Victarioj^^^^^ 
Chapter  Twenty^six,  the  Herring  Fishery  shall  be  held  to  be^ui^ 
be  carried  on  whenever  Herrings  are  being  caught,  andf^^<^^^^- 
every  Net^  other  than  Drift  Nets,  which,  in  the  Opinion  of  ^^^^  if 
such  CommissionerB,  may  be  used  for  the  Purpose  of  taking  i^ot'iaid 
Herriuj^  in  contravention  of  the  said  Act,  shall  during  the  b^i^i^^ 
whole  Time  of  such  Herring  Fishery  be  removed  and  laid  and  for- 
aside^  or  shall  be  liable  to  he  seized  and  forfeited,  and  the'^^^ 
Owner  thereof  to  be  proceeded  against  accordingly ;  and  the 
finding  of  any  such  other  Net  in  any  open  Place,  and  not 
removed  and  laid  aside  as  aforesaid  shall  be  held  primd 
facie  Evidence  of  the  Purpose  of  the  Possessor  of  sucn  Net 
to  use  the  same  in  contravention  of  the  Provisions  of  the 
recited  Acts,  or  of  this  Act ;  and  unless  such  Possessor 
shall  prove  to  the  Satis&ction  of  the  Sheriff,  Justice  ox 
Justices  of  the  Peace,  or  Magistrate,  before  whom  he  may 
be  prosecuted,  that  such  Net  was  not  intended  to  be  used 
for  any  such  unlawful  Purpose,  such  Net  shall  be  forfeited 
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and  destiojedy  and  the  Possessor  thereof  shall  be  liable  in 
the  Penaltr  imposed  by  the  Sixth  Section  of  the  said  Act ; 
and,  in  aadition  to  any  Sujperintendent  or  Person  actmg 
under  his  Orders,  or  any  Omcer  of  the  Fishery,  every  Con- 
stable or  Officer  of  the  Police  of  any  Countjr  or  Burgh 
acting  under  the  Authority  and  Orders  of  the  Sheriff  or 
any  Justioe  of  the  Peace  or  Magistrate  of  such  County  or 
Burgh  shall,  for  the  Purpose  of  enforcing  the  Provisions  of 
the  Sixth  Section  of  the  said  Act,  have  within  such  County 
or  Burgh  the  Power  to  seize  any  such  Net  in  order  to  the 
Condemnation  and  Forfeiture  thereof;  and  on  the  Beauia- 
tion  of  any  Superintendent  or  other  Officer  of  the  Fisneiy, 
any  Constable  or  Officer  of  Police  shall  be  entitled  to 
assist  and  co-operate  with  him  or  them  in  the  Execution  of 
this  Act. 
^«  ?'         XIV.  It  shall  be  lawful  for  the  Superintendent  or  any 
Fin«J  Pop-  OfficoT  of  the  Fishery,  or  for  the  Procurator  Fiscal  of  any 
MtanM,     County  or  Burgh,  to  apply  by  Petition  in  the  Form  of  Sche- 
i^M.^°~    dule  (A.)  to  this  Act  annexed,  or  as  nearly  so  as  may  be, 
to  any  Sheriff,  Justice  of  the  Peace,  or  Magistrate  having 
Jurisdiction  in  such  County  or  Burgh,  to  grant  Warrant  to 
search  for  and  seize  any  Net  or  omer  Fishing  Apparatus 
prohibited  by  or  used  or  intended  to  be  used  in  contraven- 
tion of  any  of  the  recited  Acts  or  this  Act ;  and  any  For- 
feiture or  Penalty  imposed  by  or  incurred  under  the  Pro- 
visions of  the  recited  Acts  or  any  of  them,  or  of  this  Act, 
may  be  sued  for,  or  enforced,  and  recovered,  with  Expenses^ 
in  the  Form  and  Manner  directed  or  {)rovided  by  the  re- 
cited Acts  or  any  of  them,  or  by  Petition  or  Complaint 
presented  by  or  in  the  Name  of  the  Secretary  of  the  Com- 
missioners for  the  Time  being,  or  the  Superintendent  or 
any  Officer  of  the  Fishery  or  anv  Procurator  Fiscal  within 
the  County  or  Burgh  where  the  Offence  has  been  committed 
or  is  to  be  tried,  or  at  the  Instance  of  any  Person  or  Per- 
sons who  may  prosecute  the  same,  to  the  Sheriff  or  any 
Two  or  more  Justices  of  the  Peace  or  Magistrates  having 
Jurisdiction  as  herein-after  provided ;  and  where  Proceed- 
ings are  so  taken  by  Petition  or  Complaint  the  same  may 
be  served  by  any  Officer  of  the  Law  or  any  Officer  of  the 
Fishery ;  and  it  shall  be  lawful  for  the  Sheriff,  Justice,  or 
Magistrate  to  summon  the  Person  complained  of  to  appear 
personally  at  any  Time  or  Place  to  be  named  in  the  Sum- 
mons ;  and  if  such  Person  shall  not  appear  accordinglv,  then 
(upon  Proof  of  the  due  Service  of  the  Summons  bv  deliver- 
ing a  Copy  thereof  to  such  Person,  or  at  his  usual  Place  of 
Abode  to  some  Inmate  thereat,  and  explaining  the  Parport 
thereof  to  such  Inmate),  either  to  proceed  to  hear  and  de- 
termine the  Case  in  the  Absence  of  such  Person,  or  to  issue 
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his  or  their  Warrant  for  apprehending  and  bringing  snch 
Person  before  him  or  them,  as  the  Case  may  oe,  or  (if 
satisfied  from  Information  on  Oath  that  such  Person  is 
likely  to  abscond)  to  issae  such  Warrant  in  the  first  Instance 
without  any  previous  Summons,  and  the  Person  in  whose 
Name  such  Petition  or  Complaint  shall  be  presented  shall 
be  entitled  to  and  have  the  Benefit  of  all  the  Privileges, 
Protections,  and  Provisions  given  and  conferred  by  any 
Act  or  Acts  to  or  for  Officers  of  the  Customs  and  Excise 
on  the  Occasion  of  their  acting  in  the  Execution  of  their 
respective  Offices,  as  to  any  Action  or  Suit  or  any  Matter 
relating  thereto ;  and  all  Penalties  imposed  and  recovered 
under  the  Provisions  of  the  recited  Acts  or  any  of  them, 
or  of  this  Act,  shall  be  appropriated  and  disposed  of  in 
Terms  of  the  Act  Porty-eignth  George  the  Third,  Chapter 
One  hundred  and  ten. 

XV.  It  shall  be  competent  to  try  all  Offences  under  the  Judges 
recited  Acts  or  any  of  them,  or  this  Act,  before  any  Sheriff  J^oS*^ 
or  any  Two  or  more  Justices  of  the  Peace  or  Magistrates  fences,  and 
having  Jurisdiction  in  the  Place  where  the  Offence  was^^J^^ 
committed,  or  where  the  Offender  resides  or  is  found,  or  if  ment  of 
Offenders  charged  with  the  same  Offence  reside  within  ^J^^** 
different  Jurisdictions,  then  before  an^  Sheriff  or  any  Two 

or  more  Justices  of  the  Peace  or  Magistrates  havmg  Juris- 
diction in  the  Place,  or  within  the  County  or  Burgh,  where 
any  One  of  such  Offenders  resides  or  is  found ;  and  all 
Orders  or  Warrants  of  Service  or  Citation,  Judgments, 
Sentences,  Convictions,  or  other  Warrants  of  Execution, 
may  be  served  or  enforced  upon  or  against  any  Offender,  or 
his  Goods  or  Effects,  or  anv  Witness,  in  any  other  County, 
Burgh,  or  Place  where  such  Offender  or  Witness  resides  or 
is  found,  or  where  the  Goods  and  Effects  of  anv  Offender 
are  found,  as  well  as  in  the  County,  Burgh,  or  Place  where 
the  same  are  issued,  provided  the  same  be  endorsed  by  the 
Sheriff  or  a  Justice  of  the  Peace  or  Ma^trate  of  such  other 
County,  Burgh,  or  Place ;  and  such  Endorsation  shall  be 
sufficient  Auuiority  to  the  Sheriff  Officers  or  Constables 
of  both  Jurisdictions  respectively  to  put  such  Orders,  War- 
rants, Judgments,  Sentences,  Convictions,  or  other  War- 
rants into  execution  within  such  other  County,  Burgh,  or 
Place. 

XVI.  Where  any  OS^nce  under  the  recited  Acts  or  any  junsdic- 
of  them,  or  this  Act,  shall  be  committed  on  the  Coasts  of^^^*»e" 
Scotlandj  such  Offence  shall  be  held  to  have  been  committed  committed 
within  the  County  or  either  of  the  Counties  next  adjacent  on  ^ 

to  the  Place  where  such  Offence  was  committed. 

XVn.  Any   Petition  or  Complaint,   and  Proceedings  PeatioM, 
following  thereon,  before  the  Sheriff  or  Justices  of  the  Peace  Orders, 
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and  Sen-  or  Mi^strates  before  whom  any  Person  or  PecBooA  sfatll  be 
^ceemay  complained  of  or  proceeded  against  for  any  Offence  nsder 
Summary  the  Provisions  of  the  recited  Acts  or  any  of  them,  or  of  this 
Bdl^lae'^  Act^  and  the  Orders,  Warrants,  JndgmentSi  Sentences,  and 
(B.)  Convictions  therein,  may  be  in  a  Snnunary  Form,  and  may 

be  printed  or  written,  or  partly  printed  and  partly  written, 
and  may  be  in  the  Form  of  Scnedole  (B.)  to  this  Act  an- 
nexed, or  as  nearly  so  as  may  be ;  and  the  same,  or  Ex- 
tracts thereof,  signed  by  the  Clerk  of  Court,  shall  be  suffi- 
cient Authority  to  any  Officer  id  the  Law  or  CMBcer  of  the 
Fishery  to  serve  such  Petition  or  Complaint,  and  to  any 
Officer  of  the  Law  to  enforce  snch  Orders,  Warrants, 
Judgments,  Sentences,  and  Oonvictions;  and  the  same  or 
Extracts  thereof  shall  be  endorsed  as  h»:«in-before  provided, 
if  they  are  to  be  enforced  in  any  other  Jurisdiction  than 
that  in  which  they  were  issued  :  !rrovided  that  all  Citations 
to  Offisnders  shall  be  served  at  least  Six  Days  previous  to 
the  Day  of  Trial  therein  specified. 
Ko  Beoord      XVlII.  It  shall  not  be  necessary  to  have  any  written  fie- 
de^ne-   ^^  of  Evidence  in  any  Petition  or  Complaint  or  Proceed- 
cesaary,     ings  Under  the  Provisions  of  the  recited  Acts  or  any  of 
c«^^    them,  or  of  this  Act ;  and  such  Petitions  or  Complaints, 
not  to^    and  the  Orders,  Warrants,  Judgments,  Sentences,  Convic- 
J^^^'tions,  and  Proceedings  therein,  shall  not  be  (juashed  or 
vacated  for  Want  of  Form,  and  shall  not  be  subject  to  Ap- 
peal or  Review  in  any  Court,  or  by  any  Process  whatsoever 
except  as  herein-after  provided. 
Appeal.  XIX.  It  shall  be  lawful  for  any  Person  who  shall  have 

been  found  liable  to  any  Penalty  under  the  Provisions  of 
any  of  the  recited  Acts  or  of  this  Act,  in  case  such  P^oalw 
shall  not  be  of  less  Amount  than  Ten  Pounds,  within  Two 
Days  of  such  Conviction,  to  require  the  Judge  before  whom 
he  shall  have  been  tried,  or  the  preading  Judge  if  more 
than  One,  to  state  in  Writing  the  matenal  Facts  of  the 
Case,  proved  in  Evidence  at  the  Trial,  and  any  Circora- 
stances  which  such  Judge  may  deem  to  be  important  with 
reference  to  the  Sentence  pronounced ;  and  the  Judge  shall 
thereafter  authenticate  such  Statement  with  his  Signature, 
and  deliver  the  same  to  the  Defender  or  his  Agent,  and  the 
Defender  may  thereupon  appeal  to  the  next  Circuit  Court 
of  Justiciary,  or,  where  there  are  no  Circuit  Courts,  to  the 
High  Court  of  Justiciary  at  EdM^arghy  in  the  Manner  and 
by  and  under  the  Rules,  Limitations,  Conditions,  and  Be- 
strictions  contained  in  an  Act  passed  in  the  Twentieth  Year 
of  the  Beign  of  His  Majesty  King  George  the  Second,  for 
taking  away  and  abolishing  heritable  Jurisdiction  in  Scot- 
land^ with  this  variation,  that  such  Person  shall,  in  place  of 
finding  Caution  in  the  Terms  prescribed  by  this  Act,  be 
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bound  to  find  Caution  to  pay  the  Penalty  or  F<»feitnre 
aod  £xpeases  awarded  against  him  by  the  Sentence  i^ 
pealed  from  in  the  Event  of  the  Appeal  being  dismissed  or 
not  insisted  in,  tcffether  with  any  additional  Expenses  that 
may  be  awarded  by  the  Conrt  on  deciding  or  dismissing  the 


LX.  All  Boats,  Nets,  Baoys,  Floats,  or  other  Fishing  Boats, 
Implements  or  Apparatus  which  shall  be  forfeited  under  the  ^^t^' 
Provisions  of  the  recited  Acts  or  any  of  th»n,  or  of  this  mav  be 
Act,  or  of  any  Regulattoia  to  be  made  by  the  Commissioners  ^  ^^^ 
as  her^  provided,  may  be  either  sold  by  Public  Auction, "    ^ 
or  destroyed  by  the  Commisaioii^s,  as  they  shall  think  fit ; 
and  in  Oases  of  Sale  the  Proceeds,  after  deducting  Expenses,  Ab  to  Fio- 
shaU  be  accounted  for  to  the  Oommissioners  of  Her  Majesty's  q^^ 
Treasury,  or,  if  the  Magistrate  dedaring  the  Forieiture  Sale, 
shall  so  direct,  One  Half  thereof  shall  be  paid  to  the  Captor 
or  Informer. 

XXL  It  shall  be  lawful  for  any  Sheriff  or  Justices  of  the  J9dge  mty 
Peace  or  Magistrates  who  shall  try  any  Petition  or  Com- gJJ^J^"' 
plaint  under  the  Provisions  of  the  recited  Ax^ts,  or  any  of  impriBon- 
tiiem,  or  of  this  Act,  and  who  in  pronouncing  Sentence  s^all  P«»^^»^i- 
decem  against  any  Offender  for  Payment  of  any  Penalty  ment  of  or 
or  Expenses,  to  grant  Warrant  (failing  Payment  of  the^J^^ 
Penalty  or  Expenses  so  decerned  for,  or  Security  therefor  and  Ex- 
being  found  to  the  Satisfaction  of  the  Clerk  of  Court)  for  !*»»«• 
the  Kecovery  of  such  Penalty  and  Expenses  bv  Poinding 
and  Impris<Himent,  and  for  imprisoning  such  Ofiender  for 
any  P^od  not  exceeding  Thirty  Days,  unless  such  Penalty 
and  Expenses  be  sooner  paid ;  and  such  Warrant  may  be 
carried  into  Execution  by  toe  Imprisonment  of  the  Offender 
in  any  Prison  within  the  Jurisdiction  where  tlie  same  was 
issued,  or,  after  such  Warrant  is  endorsed  as  herein  pro- 
vided, in  any  Pris<m  within  any  other  Jurisdiction  where 
l»e  may  be  found. 

XXII.  Any  Person  found  in  the  Act  of  committing  any  Penons 
Offence  in  contravention  of  the  Provisions  of  the  recited  ^jj^*^^"" 
Acts  or  any  of  them,  or  of  this  Act,  and  refusing,  when  oftenceB 
required  by  any  Officer  of  the  Fishery  or  any  Officer  of  ™*y  ^ 
Police,  to  state  his  Name  and  Place  of  Besidence,  may  bohend^. 
a{>prdieDded  and  brought  before  any  Sheriff,  Justice  oi  the 
Peace,  or  Magistrate  having  Jurisdiction,  who  shall  forth- 
with examine  and  discharge  or  commit  such  Person  until 
Caution  Dejudido  sisti  be  found,  as  the  Case  may  require  : 
Provided  that  such  Person  shall  not  be  detained  more  than 
Twenty-four  Hours  without  the  Warrant  of  a  Sheriff,  Jus- 
tice of  the  Peace,  or  Magistrate  for  such  Detention. 

XXIU.  It  shall  be  lawful  for  Her  Majesty,  Her  Heirs  Her  Ma- 
and  Successors,  by  Letters  Patent  under  the  Seal  appointed  J***^  "**y 
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appoint      to  be  kept  and  used  in  Scotland  instead  of  the  Great  Seal 

ad^tionai  ^^i^^of,  to  nominate  and  appoint  any  Number  of  Persons, 

Commis-    not  exceeding  Five,  to  be  Commissioners  of  the  Britith 

sioners.      ^^Tiite  Herring  Fishery,  in  addition  to  the  CSommissioners 

appointed  under  the  recited  Acts  of  the  Forty-eighth  and 

Fifty-fifth  George  the  Third  and  Tenth  and  Eleventh  Vic- 

toriOf  and  the  other  Acts  before  recited. 

Limitatioii      XXIV.  No  Prosecution  or  other  Proceeding  whatever 

of  Actions,  shall  be  brought  or  commenced  against  any  Person  for  any 

Offence  against  this  Act  or  the  recited  Acts,  unless  the 

same  shaUfbe  commenced  within  Six  Months  after  such 

Offence  shall  have  been  committed. 

Beguia-         XXV.  Ail  Regulations  made  by  the  Commissioners 

be  laid       Under  the  Authority  of  this  Act  shaU,  so  soon  as  the  same 

before       have  been  approved  fay  the  Commissioners  of  Her  Majesty's 

mentT       Treasury,  be  laid  before  both  Houses  of  Parliament  fbri- 

with,  if  Parliament  be  then  sitting,  or,  if  Parliament  be  not 

then  sitting  immediately  on  the  assembling  of  the  then  next 

Session  of  Parliament. 

Act  not  XXYI.  Nothing  in  this  Act  contained  shall  be  held  or 

TrSAndor  construed  to  apply  to  Fishing  on  the  coasts  of  Ireland  or 

the  Isle  of  the  Isle  of  Man, 

Man.  '' 


SCHEDULE  (A.) 

Unto  the  Honourable  the  Sheriff  or  Her  Majest/s 
Justice  or  Justices  of  the  Peace  or  Magistrate  of  the 
County  or  Burgh  of 

The  Complaint  o{  A.B. 
Humbly  showeth, 

That  the  Complainer  has  good  Reason  to  believe  that 
a  Net  [or  Nets  or  other  fishing  Apparatus]  prohibited  hj  or 
used  or  intended  to  be  used  in  contravention  of  ^^  The  Her- 
ring Fisheries  (Scotland)  Act,  1860,"  or  the  Acts  therein 
recited,  or  one  or  other  of  the  said  Acts,  is  situate  and  to  be 
found  [describe  the  Place], 

May  it  therefore  please  your  to 

grant  Warrant  to  search  for  and  seize  the  said 
Net  [or  other  fishing  Apparatus]^  to  be  dealt 
with  in  terms  of  the  said  Acts  or  any  of  them. 
Warrant  \to  be  endorsed  on  Complaint]. 
[Place  and  Date.] 
Grants  Warrant  as  craved. 

(Signed)  ^.JB.,  Sheriff. 

Justice  of  the  Peace. 

Magistrate. 
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SCHEDULE  (B.) 

FORMS  OF  PROCEEDINGS. 

COMPLAINT. 

Unto  the  Honourable  the  Sheriff  or  Her  Majesty's 
Jastice  or  Justices  of  the  Peace  or  Magistrate  of 
the  County  or  Burgh  of 

The  Complaint  of  ^.B. 
Humbly  showeth, 

[That  C.D.  has  been  guilty  of  a  Contravention  of 
**The  Herring  Fisheries  (ScoUand)  Act,  1860,"  or  of  the 
Act  [specify  the  Act  or  Acts]  therein  recited,  or  of  One  or 
other  of  the  said  Acts,  in  so  far  as  [here  describe  t/ie  Offence 
generally^  and  state  the  Time  and  Place  when  and  where  the 
tame  was  committed]^  whereby  the  said  CD.  has  incurred 
the  Forfeiture  [or  Penalty]  of  ,  provided  by  the 

Section  [or  Sections]  of  the  said  Act  [or  Acts]. 

May  it  therefore  please  your 

to  grant  Warrant  to  summon  the  said  CD.  to 
appear  before  to  answer  to  this 

Complaint,  and  to  be  dealt  with  in  Terms  of 
the  said  Acts  or  One  or  other  of  them. 
According  to  Justice,  &c. 

[Signed  by  Complainer  or  Inforfner.1 


WABRANT. 

[Place  and  Date.'] 
Having  considered  the  foregoing  Complaint,  grants  War- 
rant to  summon  the  said  CD.  complained  of  to  compear 
before  [Sheriffs  Justices  of  the  PeacCy  or  Magistrate  and  Place 
and  Tinie]y  and  that  by  serving  the  said  CD.  with  a  Copy 
of  the  foregoing  Complaint  and  of  this  Deliverance ;  and 
also  grants  Warrant  for  citing  Witnesses  at  the  instance  of 
both  Parties,  to  attend  at  the  same  Place  and  Time. 

[Slieriffy  Justice  of  Peaccy  or  Magistrate.] 


SENTENCE. 

[Place  and  Date.] 
The  [Sherify  Justices  of  the  Peacey  or  Magistrate]y  in  re- 
spect of  the  Evidence  adduced  [or  of  the  Judicial  Confession 
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of  the  said  C.D.j  as  the  Case  may  he\^  convicts  the  sud  CD. 
of  the  Offence  charged,  and  decerns  and  adiadges  him  to 
forfeit  and  pay  to  the  Complains  the  Sum  of 
of  Penalty,  with  the  Sum  of  of  Ex- 

penses, One  Half  of  the  said  Penalty  to  be  retained  by  the 
Com  plainer,  and  the  other  Half  thereof  \or  as  the  Cau  majj 
be"]  to  be  paid  and,  accounted  for  by  him  to  the  Commis- 
sioners of  Her  Majesty's  Treasury ;  and  failing  Payment 
by  the  said  CD.  forthwith*  grants  Warrant  for  EecoYery 
of  the  said  Penalty  and  Expenses  by  Poinding  of  his  Goods 
and  Effects,  and  summary  Sale  thereof  on  the  Expiration 
of  not  less  than  Forty-eight  Hours  after  such  Poinding; 
appoints  a  Betum  or  Execution  of  such  Poinding  and  Siue 
to  be  reported  within  Eight  Days  from  this  Date,  and  in 
the  meantime  grants  Warrant  for  detaining  the  said  CJ)» 
in  the  Prison  of  until  such  Betum  be  reported. 

*  [If  U  shall  appear  at  the  Trial  thai  no  suj0kientP<nj»^ 
can  be  made  tokhin  the  Jurisdietion  of  the  S/ierijf^  Juh 
ticea  of  the  Peaee^  or  Magistratey  say  herej  ^^  and  in  re- 
spect it  appears  that  no  sufficient  Poinding  and  Sale 
can  be  had  whereon  to  levy  the  said  Penalty  and  Ex- 
penses, grants  Warrant  to  imprison  the  said  CD.  in 
the  Prison  of  for  the  Space  of 

from  thia  Date,  unless  the  said  Penalty  and  Expenses 
be  sooner  paid,  and  decerns."] 

SENTENCE  OF  FOBFEITUBE. 

Thd  [Sheriff y  Justice  of  the  Peacej  or  Magistratejy  in  respect 
of  the  Evidence  adduced  [or  of  the  Judicial  Confession  of 
the  said  CD.y  as  the  Case  may  be']y  finds  that  a  Net  [or 
Nets  or  other  Fishing  Apparatus]  prohibited  by  or  used  or 
intended  to  be  used  in  contravention  of  ^^The  Herring 
Fisheries  (Scotland)  Act,  1860,"  or  of  the  Act  [specify  the 
Act]  therein  recited,  has  been  forfeited  in  Terms  of  the  said 
Act  or  Acts,  and  declares  the  same  to  be  forfeited  accord- 
ingly [and  further,  if  the  Magistrate  see  Cause,  appmots 
One  Half  of  the  Proceeds  thereof,  when  sold,  to  be  paid  to 
J?.jP.,  the  Captor  or  Informer.] 


WAERANT  OF  IMPBISONMENT. 

To  be  granted  in  Case  of  a  Betum  being  made  that  no  suf- 

dent  Goods  and  Effects  could  be  found. 

[Place  and  Date.] 
The  [Sheriff  Justice  of  the  PeacCy  or  Magistrate],  in  re- 
spect of  the  Ketum  made  that  no  sufficient  Efiects  can  be 
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found  whereon  to  levy   the  said  Penalty  and  Expenses, 
grants  Warrant  to  imprison  the  said  CD.  in  the  Prison  of 
for  the  Space  of  from  this 

Date,  unless  the  said  Penalty  and  Expenses  be  sooner  paid, 
and  decerns. 


WARRANT  OF  LIBERATION. 

[Place  and  Datei] 
The  [Sheriffs  Justice  of  the  Peace^  or  Magistrate],  in  re- 
spect of  the  Return  of  a  suf&rient  Poinding  and  Sale  of  the 
£ffects  of  the  said  CD.  [or  in  respect  of  Payment  having 
been  made  of  the  said  Penalty  and  Expenses,  as  tlte  Case 
''^y  ^jv  grants  Warrant  to  the  Keeper  of  the  Prison  of 
for  the  immediate  Liberation  of  the  said 
C.D.J  and  decerns. 


Cap.  XCV. 

An  Act  to  facilitate  tlie  building  of  Cottages  for  Labourers^ 
Farm  Servants,  and  Artisans,  hf  the  Proprietors  of  en- 
tailed Estates  in  Scotland.— [13<A  August  I860.] 

Whereas  an  Act  was  passed  in  the  Tenth  Year  of  the 
Reign  of  His  Majesty  King  George  the  Third,  intituled  An  lo  G.  3,  c 
Act  to  encourage  the  Improvement  of  Lands,  Tenements,  and^^' 
Hereditaments  in  that  Part  of  Great  Britain  called  Scotland 
held  under  Settlements  of  strict  Entail,  by  which  Act  it  was, 
inter  alia,  provided  that  every  Proprietor  of  an  entailed 
Estate  who  should  lay  out  Money  in  enclosing,  planting, 
or  draining,  or  in  erecting  Farmhouses  and  OflSces  or 
Outbuildings  for  the  same,  for  the  Improvement  of  his 
Lands  and  Heritages,  should  be  a  Creditor  to  the  succeed- 
ing Heirs  of  Entail  for  Three  Fourth  Parts  of  the  Money 
laid  out  in  making  the  said  Improvements ;  and  the  said 
Act  contains  various  Provisions  for  determining  the  Amount 
and  regulating  the  Recovery  of  the  aforesaid  Proportion  of 
the  Sams  expended  upon  such  Improvements :  And  whereas 
the  Provisions  of  the  said  Act  have  been  in  certain  respects 
amended  by  Two  Acts,  the  one  passed  in  the  Session  of 
Parliament  holden  in  the  Eleventh  and  Twelfth  Years  of 
the  Reign  of  Her  present  Majesty,  intituled  An  Act  for  tlie  n&  12 
Amendment  of  the  Law  of  Entail  in  Scotland,  and  the  other  ^^^^'  ^'  ^ 
passed  in  the  Session  of  Parliament  holden  in  the  Sixteenth 
and  Seventeenth  Years  of  the  Reign  of  Her  present  Majesty, 

m 
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16  ft  17      intituled,  An  Act  to  extend  the  Benefits  of  the  Act  of  the 
Vict,  c.  94.  Eleventh  and  Twelfth  Years  of  Her  vresent  Majesty,  for  tk 
A  mendment  of  the  Law  of  Entail  in  Scotland :  And  whereas 
the  Second  and  Third  recited  Acts  contain  vaiioas  Enact- 
ments providing  that  Monies  or  Balances  of  Monies  derived 
from  the  Sale  of  Portions  of  entailed  Estates,  or  of  Bights 
or  Interests  in  or  concerning  snch  Estates,  or  in  respect  of 
permanent  Damage  done  thereto,  and  Monies  or  Balances 
of  Monies  invest^  or  held  in  trust  for  the  Purpose  of 
purchasing  Lands  to  be  entailed,  may,  under  the  Autho- 
rity of  the  Court  of  Session,  be  applied,  inter  alioj  in  per- 
manently improving  such  entailed  Estates  or  Lands,  or  in 
Repayment  of  Money  already  expended  in  such  Improve- 
ments :  And  whereas  it  is  expedient  to  facilitate  the  Erec- 
tion of  Cottages  for  Labourers,  Farm  Servants,  and  Artisans 
by  the  Proprietors  of  entailed  Estates  in  Scotland :  And 
whereas  Doubts  are  entertained  how  far  the  Erection  of 
such  Cottages  is  within  the  Provisions  of  the  said  Act  of 
the  Tenth  Year  of  His  Majesty  King  George  the  Third : 
Be  it  thei*efore  declared  and  enacted  oy  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 
Provimona      I.  All  the  Provisions  of  the  recited  Acts  which  relate  or 
ActTilTu)  ^PP'y  ^  Improvements  of  entailed  Estates  shall  be  held 
itDprove-    and  construed  as  including  and  applying  to  the  Erection 
SSned'     ^^  Cottages  for  the  Labourers,  Farm  Servants,  and  Ailisans 
Estates  to   upon  such  Estates,  in  the  same  Manner  in  all  respects  as  if 
Erection  of        Erection  of  such  Cottages  had  been  specified  in  the 
Cottages.    Ninth  Section  of  the  first-recited  Act  among  the  other 

Improvements  therein  mentioned. 
Erection  of  II.  The  Erection  of  Cottages  for  the  Labourers,  Farm 
Sa^he^aa**  Servants,  and  Artisans  upon  Entailed  Estates,  or  upon 
permanent  Lands  towards  the  Improvement  of  which  such  Monies  or 
nwnte  con-  Balances  of  Monies  as  aforesaid  are  applicable  under  the 
tempiated  Powers  of  the  Second  and  Third  recited  Acts,  shall  be  held 
^ct  *  86  *^  ^  ^°®  ^^  *^®  permanent  Improvements  of  such  Estates 
and  16  &  17  or  Lands  contemplated  by  the  Second  and  Thiixi  recited 
Vict,  0. 94*^^5tg .  j^nj  j^jj  thg  Provisions  of  those  Acts  which  relate  to 

Eermauent  Improvements  of  such  Estates  or  Lands  shall 
e  held  and  construed  as  including  and  applying  to  the 
Erection  of  such  Cottages. 
^o«rt  or  III.  Provided  always.  That  nothing  in  this  Act  contained 
be  satisfied  shall  authorize  the  Creation  of  any  Charge  upon  entailed 
that  entail- Estates,  or  against  succeeding  Heirs  of  Entail,  in  respect 
wiui»^-o/'^t^«  Erection  of  Cottages,  or  shall  authorize  the  Applica- 
manentfy    tiou  towards  the  Erection  of  Cottages  of  any  Monies  in 
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which  succeeding  Heirs  of  Entail  are  interested,  unless  the  benefited, 
Coart  before  which  Proceedings  in  pursuance  of  the  recited  o^tta^ 
Acts,  or  any  of  them,  shall  be  taken  shall  be  satisfied  that  have  been 
the  said  Estates  or  the  succeeding  Heirs  of  Entail  will  be  Ji^^^erect- 
permanentlj  benefited  to  the  Extent  of  the   Charge  soed. 
created  or  Monies  so  applied,  and  that  the  Cottages  in 
respect  of  which  such  Charge  is  created,  or  towards  the 
Erection  of  which  such  Monies  are  applied,  have  been 
completed  in  a  proper  and  substantial  Manner. 


Cap.  XCVI. 

An  Act  to  amend  the  Police  of  Towhs  Improvement  Acty  so 
08  to  enable  Towns  and  populous  Places  in  Scotland  to 
avail  themselves  of  its  Provisions  for  sanitary  and  other 
Improvements^  without  at  the  same  Time  adopting  its  Pro* 
visions  as  regards  the  Establishment  and  Maintenance  of  a 
Police  Force.— [l&th  August  I860.] 

Whereas  an  Act  was  passed  in  the  Thirteenth  and  Four- 
teenth Year  of  the  Reign  of  Her  present  Majesty,  Chapter 
Thirty-three,  intituled  An  Act  to  make  more  effectual  Pro-  is  and  u 
vision  for  regulating  the  Police  of  Towns  and  populous  Places  ^i®*-»  °-  ^ 
in  Scotland,  and  for  paving^  draining^  cleansing^  lighting^ 
atid  improving  tlie  same:  And  whereas  it  is  expedient  to 
amend  certain  Provisions  contained  in  the  said  Act,  and  to 
extend  the  same  in  manner  herein  provided :  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  bv  and  with  the 
Advice  and  Consent  of  the  Lords  Dpiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  as  follows : 

L  The  Householders  of  any  Burgh,  Town,  or  populous  House- 
Place,  as  defined  in  the  said  recited  Act,  may  adopt  ^h©™^opt 
Provisions  of  the  said  Act  relating  to  any  Matter  or  Thing  certain 
thereby  provided  for  and  authorized  to  be  adopted,  or  to  Ji^^^J^' 
any  One  or  more  of  the  said  Matters  or  Things,  although  Act  with- 
they  do  not  adopt  the  Provisions  relating  to  the  Establiwi-^i^ttiioBe 
ment  and  Maintenance  of  a  Police  Force  within  such  lament  of 
Burgh,  Town,  or  populous  Place,  in  the  Manner  required  Police,  &c 
by  the  said  Act. 

U.  The  said  recited  Act  shall  be  held  to  extend  and  Two  or 
apply   to  Two  or   more   contiguous  Burghs,  Towns,   or™*"^^"* 
populous  Places  as  defined  in  the  said  Act ;  and  it  shall  be  Burghs, 
lawful  for  such  contiguous  Bu^hs,  Towns,  or  P<)pulous^»™jy  , 
Places  to  unite  in  adopting  the  Provisions  of  the  said  Act,  yJAions  oT' 
either  in  whole  or  in  part,  as  authorized  by  this  Act ;  and  »^**«>  -^^t 
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such  Bargfas,  Towns,  or  populous  Places  shall,  when  so 
nnitingy  be  held  to  form  one  Burgh,  Town,  or  populoas 
Place  for  the  Purposes  of  the  said  Act  and  this  Act. 
Annual  HI.  It  shall  be  lawful  for  the  Commissioners  for  any  such 

Accounts  Burgh,  Town,  or  populous  Place  to  make  up  their  yearly 
makeup  for  Accounts  Under  the  said  Act  for  the  Period  extending 
the  Year  from  the  Term  of  Whitsunday  in  one  Year  to  the  Term  of 
Whitfun-  Whitsunday  ensuing  in  the  next  Year,  and  to  lay  such 
^y,  and  Accounts  before  the  Statutory  Meeting  of  CommissioBeis 
tor  to  be  '  ^^  ^^^  Month  of  August  in  each  Year,  and  such  Commis- 
Bufacient    siouers  may,  if  they  see  fit,  nominate  One  Auditor  only,  in 

place  of  Two. 

Commis-        IV.  It  shall  be  lawful  for  the  Commissioners,  if  they 

may*bor-    ^^^  ^"^  ^^  neccssarv  in  any  Year  to  make  Disbursements 

row  on      for  the  Purposes  of  the  recited  Act  beyond  the  Amount  re- 

^^^^  o^  covered  of  Assessments  actually  made  and  applicable  to 

mentBdue  the  Expenditure  of  such  Year,  to  borrow  Money  on  the 

and  unpaid,  gecurity  of  such  Part  of  the  Assessments  as  shaU  be  doe 

and  unpaid,  but  not  to  an  Amount  greater  than  One  half 

of  such  Part ;  and  when  any  Money  has  been  so  borrowed 

it  shall   not  be  competent  thereafter  to   borrow  on  the 

Security  of  any  other  Assessments  leviable  under  the  said 

Act  until  the  Money  so  borrowed  shall  have  been  paid  off; 

but  nothing  herein  contained  shall  alTect  the  Three  hundred 

and  fortieth  Section  of  the  said  Act. 

Froprifr-         V*  At  any  Time  before  the  Expiration  of  the  Period  tot 

i^eam^     paying  oflF  any  Loan  contracted  by  the  Commissioners,  and 

Hewer        any  Expenses  for  which  any  General  Sewer  Rate  or  As- 

^tbrf^'^' sessment  or  any  Special  District  Sewer  Kate  or  Assessment 

UaUe  for    has  been  made,  the  Owner  or  Occupier  of  the  Premises 

future  In-  assessed  may  i^eem  the  future  Assessment  leviable  in 

Debt         respect  of  such  Premises,  without  being  chargeable  with 

any  of  the  future  Interest  on  the  Debt. 
BecitedAct  Vl.  The  Provisions  of  the  said  Act,  so  far  as  the  same 
St tobe  ^'^  ^^^  inconsistent  with  the  Enactments  herein-before  con- 
construed  tained,  shall  be  construed  with  such  Enactments  as  one  Act 
together.  yil.  This  Act  may  be  cited  as  "  The  Police  of  Towns 
ShortTiUe.^^^^^^  Amendment  Act,  I860." 


Cap.  CV. 

An  Act  to  provide  for  the  Manaaement  of  the  General  Prison 
at  Perth,  and  for  Uie  AdmimstratUm  of  Local  Prisons  in 
Scotland.— [20«A  August  I860.] 

Whereas  an  Act  was  passed  in  the  Second  and  Third 
Year  of  the  Reign  of  Her  present  Majesty,  intituled  An 
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Act  to  improve  Prisons  and  Prison  Disdplins  in  Scotland  ;  2  &8  Vict, 
and  another  Act  was  passed  in  the  Seventh  and  Eighth  ^  ^' 
Year  of  the  Beign  of  Her  present  Majesty,  intituled  An  Aet7  as  vict, 
to  amend  and  continue,  until  the  First  Day  of  September  ^  ^ 
One  tliousand  eight  hundred  and  sixty-^mSf  and  to  the  End  of 
the  then  next  Session  of  Parliament^  the  Law  unth  respect  to 
Prisons  and  Prison  Discipline  in  Scotland  ;  and  another  Act 
was  passed  in  the  Fourteenth  and  Fifteenth  Year  of  the 
Reign  of  Her  present  Majesty,  intituled  An  Act  to  amend  u&  is 
certain  Acts  for  the  Improvement  of  Prisons  and  Prison^^^*^^' 
Discipline  in  Scotland :  And  whereas  it  is  expedient  that 
the  Laws  for  the  Administration  of  Prisons  m  Scotland 
should  be  consolidated  and  amended  :  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

I.  From  and  after  the  Thirty-first  Day  of  December  One  Beoited 
thousand  eight  hundred  and  sixty,  the  recited  Acts  shall  be  ^^edT 
and  are  hereby  repealed,  and  this  Act  shall  commence  and  and  this 
take  Effect.  ^e  Effect. 

n.  The  Repeal  of  the  recited  Acts  shall  not  be  held  to  i^^p^ 
repeal  or  in  any  way  affect  the  Enactments  of  an  Act  passed  not  to 
in  the  Twentieth  and  Twenty-first  Year  of  the  Reign  of  ^J^^g^ 
Her  present  Majesty,  intituled  An  Act  for  the  Regulation  of  Yiot,  c.  7i. 
tlie  Care  and  Treatment  of  Lunatics j  and  for  the  Provision^ 
Maintenance,  and  Regulation  of  Lunatic  Asylums  in  Scot- 
land ;  and  where  in  any  Enactments  of  the  last-recited  Act, 
or  of  any  other  Act  which  shall  continue  in  Force  aft^r  the 
Commencement  of  this  Act,  any  of  the  Acts  hereby  repealed 
is  cited  or  referred  to,  such  Enactments  shall  be  interpreted 
as  if  this  Act  were  cited  or  referred  to  therein* 

m.  This  Act  may  be  cited  for  all  Purposes  as  ^^  The  Short 
Prisons  {Scotland)  Administration  Act,  1860."  ^**^ 

ly.  The  following  Words  and  Expressions  used  in  this  interpreu- 
Act  shall  in  the  Construction  thereof  be  interpreted  as  fol-l^!^^ 
lows,  except  where  the  Nature  of  the  Provision  or  the 
Context  shall  be  repugnant  to  such  Construction  : 
The  Word  "  Prisons"  shall  include  all  lecal  Prisons  under 
this  Act,  whether  administered  by  tne  Managers  ap- 

Eointed  in  Terms  of  this  Act,  or  by  County  Boaras, 
ut  shall  not  include  Military  Prisons,  Police  Cells, 
or  other  Places  of  Detention  not  administered  either 
by  such  Managen  or  by  a  County  Board : 
*^  Local  Prisons"  shall  include  all  Legal  Prisons  under 

this  Act,  not  administered  by  the  said  Managers  : 
The  Expression  ^^  Classes  of  Prisoners  for  which  a  Prison 
is  legal"  shall  include  all  Descriptions  of  Civil  and 
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Criminal  Prisoners,  other  than  such  as  are  expected 
in  the  Declaration,  Order,  or  other  Proceeding  by 
which  the  Prison  is  rendered  legal : 
^^  Burgh"  shall  include  and  apply  to  the  Cities,  Boighs, 
and  Towns  which  are  Boyal  Barghs,  or  which  send 
or  oontribnte  as  Bnrghs  to  send  a  Member  to  Parlia- 
ment: 
^^Town  Conncils"  shall  inclade  the  Lord  Provost,  or 
Provost  or  Chief  Magistrate,  and  Magistrates  and 
Coancil  of  Burghs : 
^^  Magistrates"  shall  include  the  Administrators  of  the 

Affairs  of  a  Burgh : 
<<  Sheriff"  shall  include  Sheriff  Substitute : 
<^  Landward  Part  of  a  County"  shall  include  and  apply 
to   a   County   exclusive   of  the  Burghs  situated 
therein : 
^^ Civil  Prisoner"  shall  include  all  Persons  imprisoned 
for  Civil  Debts   due  to  Subjects;   Prisoners  for 
Debts  or  Taxes  due  to  the  Crown,  not  being  Fines 
or  Penalties  inflicted  on  Conviction  of  Offences; 
Prisoners  on  Meditatione  fiigaB  VVarrants  granted  at 
the  Instance  of  Creditors  for  Performance  of  Civil 
Obligations;    Prisoners   Ad   factum   praestandum ; 
Prisoners  until  they  find  Caution  to  return  to  Ser- 
vice ;  and  Prisoners  until  they  find  Caution  under 
Writs  of  Law  Burrows : 
^<  Criminal  Prisoner"  shall  include  all  other  Descriptions 

of  Prisoners: 

^^  Administrators  of   a  Prison"  shall  mean  either  the 

Managers  of  the  General  Prison  or  a  County  Board, 

as  the  Case  may  be : 

<<  Medical  Practitioner"  shall  mean  a  Person  registered 

in  Terms  of  an  Act  passed  in  the  Twenty-first  and 

Twenty-second  Year  of  the  Reign  of  Her  present 

Majesty,  intituled  An  Act  to  regulate  the  QuaUJica' 

tiona  of  Practitioners  in  Medicine  and  Surgery^  and 

an  Act  passed  in  the  Twenty-second  Year  of  the 

Reign  or  Her  present  Majesty,  intituled  An  Actio 

amend  the  Medical  Act  (1858). 

Appoint-        V.  All  Appointments  made  under  the  recited  Acts,  ex- 

nud^      cept  in  so  far  as  the  same  are  superseded  by  this  Act,  shall 

andobu-   remain  until  the  same  are  legally  revoked  or  alter^ ;  and 

gadons      2\\  Claims  which  have  been  created,  and  all  Obligations 

pealed"*    and  Penalties  which  have  been  incurred  under  the  said 

Acts  to      Acts,  and  are  not  superseded  by  this  Act,  shall  continue 

continue.    ^^   ^  efiectual ;   and  all  Orders  lawfully  made  but  not 

fulfilled,   and  all  Matters  left  incomplete  by  the  Repeal 

of  the  said  Acts,  shall  be  brought  to  a  Conclusion  under 
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this  Act,  except  in  so  far  as  the  same  are  superseded 
thereby. 

Rules  fob  Prisons.  » 

VI.  All  Rules  for  Prisons  in  Scotland  which  have  been  Rn^es  as 
certified  under  the  Hand  of  One  of  Her  Majesty's  Principal  co^ue**^ 
Secretaries  of  State,  and  have  not  been  superseded  by  other  until 
Rules  so  certified,  shall,  except  in  so  far  as  the  same  are  ^^^^^^ 
superseded  by  this  Act,  be  the  Rules  for  Prisons  in  Scot- 

iandy  and  as  such  shall  be  binding  on  all  Persons  whom 
they  may  concern. 

VII.  When  the  Words  "  General  Board"  are  used  in  Secretary 
such  Rules,  in  applying  the  same  to  Local  Prisons,  the^gjj^^ 
Words  "One  of  Her  Majesty's  Principal  Secretaries  oftutedfor 
State"  shall  be  substituted  therefor:  Provided  that  the  In-^^^ 
timation  required  by  such  Rules  to  be  made  of  an  Escape  or  Prisons  in 
of  a  sudden  Death  shall  be  made  to  the  Crown  Agent.         ^"^®*- 

Vin.  Where  in  any  Prison  any  Relaxation  or  Modifica-  Antho- 
tion  of  any  of  such  Rules  shall  before  the  Commencement  jj^^ 
of  this  Act  have  been  authorized  by  the  General  Board  of  or  Modifi- 
Directors  of  Prisons,  such  Rules  shall  be  enforced  in  such  ^1^^°' 
Prison  subject  to  such  Relaxation  or  Modification,  until  the  continue. 
same  are  revoked  by  the  Adoption  of  any  new  Rules  under 
the  Provisions  of  this  Act. 

IX.  It  shall  be  lawful  at  any  Time  for  One  of  Her  Secretary 
Majesty's  Principal  Secretaries  of  State  to  alter,  modify,  or®^?^^^ 
supersede  any  Rule  applicable  at  the  Time  to  any  Prison  to  alter 
in  Scotland^  and  all  Rules,  whether  applicable  to  particular  ^^^^^ 
Prisons  therein  named  or  applicable  to  Prisons  in  Scotland  ne^iSMXeB, 
generally,  issued  under  the  Hand  of  One  of  Her  Majesty's 
Principal  Secretaries  of  State,  shall  be  specially  communi- 
cated to  the  Administrators  of  every  Prison  to  which  they 
apply  and  published  in  the  Edinburgh  Gazette^  and  shall 
thereafter  be   binding  on   all  Persons   whom   they   may 
concern. 

County  Pbison  Boards. 

X.  There  shall  be  in  each  County  a  County  Prison  County 
Board  ;  provided  that  for  the  Purposes  of  this  Act  Orkney^^^ 
and  Zetland  shall  as  heretofore  be  taken  to  be  separate  Cou^; 
Counties;  and  the  several  County  Boards  in  existence  at*^^^ 
the  Commencement  of  this  Act  shall  continue  to  be  the  and  ^- 
Counly  Boards  under  this  Act  until  the  First  Appointment  1^'^^**^®'^ 
of  County  Boards  under  the  Provisions  thereof.  aepante. 

XL  The  County  Boards  sh^ll  be  chosen  by  the  Coramis-  Connty 
sioners  of  Supply  of  the  several  Counties,  and  by  the  Magis-  ^^"^  ^ 
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trates  of  certain  Borghs,  and  the  Board  of  each  Coanty  shall 
consist  of  the  Nnmber  of  Members  set  forth  in  reference  to 
such  Coanty  in  the  Schedule  (A.)  annexed  to  this  Act,  and 
shall  be  chosen  by  the  Commissioners  of  Supply  of  each 
County,  or  by  such  Commissioners  and  the  Town  Conncil 
of  any  Burgh  or  Burghs  situated  in  the  County,  according 
to  the  Proportion  set  forth  in  the  said  Schedule :  Provided 
that  the  Sheriff,  and  in  his  Absence  One  Sheriff  Sabstitute, 
of  the  County  shall,  in  addition  to  the  Members  so  chosen, 
be  ex  officio  Members  of  the  County  Board ;  and  where 
there  is  more  than  One,  the  Sheriff  Substitute  whose  Ap- 
pointment is  the  earliest  in  Date  shall  be  ^ch  Member. 

XII.  The  Commissioners  of  Supply  of  each  County  shall 
elect  such  Number  of  Members  of  the  County  Board  as 
they  are  by  this  Act  authorized  to  elect,  at  their  Annual 
Meeting  held  on  the  Thirtieth  Day  of  the  Month  of  April, 
or  on  the  first  lawful  Day  thereafber,  in  the  year  One  thou- 
sand eight  hundred  and  sixty-one,  and  in  every  subsequent 
Year ;  and  the  Town  Councils  of  the  several  Burghs  autho- 
rized to  elect  Members  of  County  Boards  shall  also  elect 
such  Number  of  Members  as  they  are  by  this  Act  authorized 
to  elect  in  the  Month  of  April  One  thousand  eight  hundred 
and  sixty-one,  and  in  every  subsequent  Year;  and  the 
Members  of  every  County  Board  shall  remain  in  Office 
until  the  First  Meeting  of  the  Board  elected  in  the  ensuing 
Year,  and  at  each  new  Election  any  Member  of  such  Board 
may  be  re-elected. 

Xni.  Each  County  Board  shall  hold  their  First  Meeting 
at  such  Place  within  the  County  as  may  be  fixed  by  the 
Sheriff,  and  on  such  Day  not  earlier  than  the  Day  on  which 
the  Commissioners  of  Supply  hold  their  Annual  Meeting  in 
Aprils  and  not  later  than  the  Month  of  Matfj  as  the  Sheriff 
shall  fix ;  and  of  the  Day  and  Place  of  such  Meeting  doe 
Notice  shall  be  given  in  Two  Newspapers  in  general  Circu- 
lation in  the  County ;  and  such  Meeting  may  be  adjourned ; 
and  at  such  Meeting  each  County  Board  shall  elect  One  of 
their  own  Number  to  be  their  Chairman  and  Convener; 
provided  that  until  such  Chairman  is  elected  the  Sheriff  of 
the  County,  or  in  his  Absence  the  Sheriff  Substitute,  shall 
be  Chairman,  and  the  Chairman  shall,  in  case  of  an  Equali^ 
of  Votes,  have  a  double  or  Casting  Vote ;  and  each  County 
Board  shall  from  Time  to  Time  hold  their  Meetings  at.  some 
Place  within  the  County,  and  shall  from  Time  to  Time  fix 
the  Rules  by  which  their  Proceedings  shall  be  governed;  and 
each  County  Board  may  appoint  Committees  of  their  own 
Number  for  the  Management  of  the  several  Prisons  within 
the  County,  or  for  the  Performance  of  the  several  Duties 
required  to  be  performed  by  such  Board,  and  fix  the  Quorum 
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thereof^  and  may  delegate  to  sach  Committees  such  Powers 
as   they  may  think  fit,  the  same  being  expressed  in  the* 
Minnte  of  their  Appointment ;  and  Three  shall  be  a  Quorum 
of  such  County  Boards. 

XIV.  On  or  before  the  Day  of  the  First  Meeting  of  each  i^wte  of 
County  Board  the  Clerk  thereof  shall  transmit  to  One  of  b^J^ 
Her  Majesty's  Principal  Secretaries  of  State,  a  Statement  to  be 
of  the  Name  and  Place  of  Abode  of  each  Member  of  such  ^^ 
County  Board.  to  8ecr»- 

XV.  In  every  County  the  County  Board  shall  have  theg^J/' 
immediate  Superintendence  and  Management  of  the  Local  p^^J^^ 
Prisons  therein,  in  Terms  of  this  Act  and  of  the  Rules  in  and 
Force  for  the  Time  being  in  virtue  of  the  same ;  and  such  q^^^®' 
Superintendence  and  Management  shall  include  the  build- B^nS^ 
ing,  altering,  and  repairing  the  said  Prisons,  the  transferring 

the  Site  of  any  Prison  to  be  rebuilt  from  one  Part  of  the 
County  to  another,  providing  Food  and  all  other  Articles 
of  Consumption  used  therein,  furnishing  Instruction  and 
Employment  to  the  Prisoners,  and  the  Appointment  of 
Xeepers,  Chaplains,  Medical  Officers,  Clerks,  and  Teachers, 
and  all  other  Persons  proper  to  be  employed  in  the  Prisons 
under  their  Administration :  Provided  always,  that  the 
Chaplains  to  be  so  appointed  to  the  General  Prison  and 
Xiocal  Prisons  aforesaid  shall  be  Ministers  or  Licentiates  of 
the  Church  of  Scotland. 

XVI.  Each  County  Board  shall  appoint  a  Clerk  of  the  Appoint- 
Board,  and  may  when  necessary  appoint  Assistant  Clerks,  oierfa  and 
and  appoint  a  Treasurer;  and  the  Persons  so  appointed TnMurer. 
shall  perform  all  such  Duties  connected  with  their  respec- 
tive Offices  as  they  may  be  directed  by  the  County  Board 

to  perform  with  a  view  to  carrying  this  Act  into  Effect. 

XVn.  Each  County  Board  shall  from  Time  to  Time  fix  Offices 
the  Salaries  and  Allowances  of  the  several  Persons  in  their  ^^^'^^ 
Employment ;  and  all  Persons  in  their  Employment  shall  Boarda 
hola  their  Appointments  at  the  Pleasure  of  the  Board,  and  ^^^^^^ 
shall  be  liable  to  be  at  any  Time  dismissed  by  the  Board,  Pieuuv^ 
and  on  such  Dismissal  shall  be  bound  immediately  to  vacate 
any  Premises  belonging  to  the  Board  occupied  by  them. 

XVni.  It  shall  be  lawful  for  any  County  Board,  if  they  Tower  to 
think  fit,  to  pay  to  any  Officer  or  other  Person  in  the  Em-  ^^ 
ployment  of  the  Board,  who  by  reason  of  Age,  Infirmity,  orto  ^nnt 
Uiseaae  has  become  unable  properly  to  discharge  his  Duties,  7»^5 
a  retiring  Allowance  not  exceeding  the  Scale  prescribed  in  ancaTits 
Section  Two  of  an  Act  of  the  Twenty-second  Year  of  Herp'^^^*?^ 
present  Majesty,  intituled  An  Act  t^  amend  the  Laws  con- ^2$.    "*  ' 
eeming  Superannuations  and  other  Allowances  to  Persons 
having  held  Civil  Offices  in  the  Public  ServiQCj  and  such 
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Allowance,  when  granted,  shall  be  a  Charge  on  the  Assess- 
ment for  current  Expenses : '  Provided  always,  that  it  shall 
not  be  lawful  to  grant  such  retiring  Allowance  to  any  Person 
under  Sixty  Years  of  Age,  unless  upon  Medical  C^ificate, 
on  Soul  and  Conscience,  under  the  Hands  of  Two  Medical 
Practitioners,  that  such  Person  is  incapable  from  Infirmity 
of  Mind  or  Body  to  discharge  the  Duties  of  his  Office,  and 
that  such  Infirmity  is  likely  to  be  permanent. 

XIX.  Any  Person  in  the  Employment  of  any  County 
Board  or  employed  in  any  Prison  in  Scotland  may  at  any 
Time  be  dismissed  by  an  Order  in  Writing  under  the  Hand 
of  One  of  Her  Majest/s  Principal  Secretaries  of  State^  after 
such  Inauiry  as  to  him  may  seem  proper,  and  it  shall  not 
be  lawful  to  pay  a  retiring  Allowance  to  any  Person  who 
has  been  so  dismissed. 

XX.  All  Local  Prisons,  all  Heritable  and  Moveable 
Property,  all  Moneys,  Goods,  and  Effects,  and  all  Rights  of 
Action  possessed  by  County  Boards  at  the  Commencement 
of  this  Act,  shall  be  vested  in  and  be  possessed  by  the 
County  Boards  respectively  under  this  Act,  until  such  Pos- 
session shall  be  altered  by  due  Course  of  Law ;  and  all 
Local  Prisons  hereafter  built,  and  all  Lands  and  Tenements 
actjuired  by  County  Boards  for  the  Purposes  of  such  Local 
Prisons,  shall  be  the  Property  of  the  Prison  Board  of  the 
County  within  which  the  same  are  situated. 

XaI.  The  severid  County  Prison  Boards  may  acquire 
and  hold  Heritable  and  Moveable  Property,  Moneys,  Groods, 
and  Effects;  and  all  Titles,  Securities,  and  Investments 
and  Evidences  taken  for  the  same,  may  be  taken  to  the  said 
Boards  by  the  Nam&  and  Description  of  the  Prison  Board 
of  the  County  wherein  the  same  shall  be  established  with- 
out further  Description  ;  and  all  Property,  Moneys,  Goods, 
and  Effects  which  shall  have  been  or  may  be  so  vested,  and 
the  Titles  and  Securities  thereof,  shall  be  deemed  to  be  held 
for  the  Use  of  such  Boards  for  the  Time  being,  and  shall 
pass  and  be  transmitted  to  such  Boards  for  the  Time  being, 
without  the  Necessity  of  any  Conveyance  or  Assignation 
from  one  Board  to  another;  and  everv  County  Board  may, 
for  all  Purposes  of  Civil  or  Criminal  Action  or  Diligence, 
or  Reference  or  Arbitration,  institute,  defend,  or  enter  into 
Civil  or  Criminal  Proceedings  in  the  Name  of  the  Board  or 
of  their  Clerk  for  the  Time  being ;  and  no  such  Proceeding 
shall  discontinue  or  abate  by  reason  of  any  Vacancy  in  any 
of  the  said  Offices,  but  may  be  insisted  in,  to  all  Intents 
and  Purposes,  in  the  Name  of  the  Board  or  of  their  Clerk 
for  the  Time  being. 

XXn.  No  Member  of  any  Counfrjr  Board  shall  derive 
any  Profit  or  Emolument,  directly  or  indirectly,  for  himself 
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or  any  Partner,  from  his  Office,  or  from  the  Expeiiditoro  Boards  to 
made  by  the  Board  of  which  he  shall  be  a  Member  inj^^t%rom 
the  Execution  of  this  Act,  nor  shall  he  be  personally  liable  Office. 
for  anything  done  hj  him  bond  fide  in  yirtne  of  his  Office 
in  the  Execution  of  this  Act  or  in  the  Exercise  of  the  Powers 
hereby  conferred ;  and  no  Sheriff  or  other  Judge  shall  be  Sheriffs, 
disqualified  itom  acting  as  such  in  any  Civil  or  Criminal  ^^ 
Proceedings  which  may  be  brought  before  him  by  reason  of  ^ 
being  a  Member  of  any  such  Board. 

XXJLLL>  The  Commissioners  of  Supply  and  the  Town  Power  to 
Councils  of  Burghs  authorized  to  appoint    Members  of y^^^^^ 
County  Boards  shall  severally  have  Power  from  Time  to  in  County 
Time  to  supply  any  Vacancies  which  may  occur  in  their  ^^^^^^^ 
Appointment  of  Persons  to  form  a  County  Board;  and  it  to  Time. 
shall  be  lawful  for  each  County  Board  from  Time  to  Time 
to  supply  any  Vacancy  which  may  occur  in  the  Office  of 
their  Chairman  and  Convener;  and  it  shall  not  be  held  to 
invalidate  the  Acts  of  any  County  Board  that  any  Commis* 
sioners  of  Supply  or  Town  Councila  of  Burghs  have  failed 
duly  to  appoint  the  several  Numbers  of  Persons  authorized 
to  be  appointed  by  them  as  Members  of  County  Boards,  and 
each  County  Board  may  act  if  Three  Members  thereof  shall 
assemble* 

XXIV.  In  case  any  Convener  or  Commissioners  of  Sup*  ProTision 
ply  of  Counties,  or  Persons  appointed  or  directed  bjr  them,  ^^J^^l 
or  any  ToWn  Councils  rf  Burghs,  or  Persons  appointed  orSjCom^ 
directed  by  them,  or  any  County  Board,  or  Persons  appointed  °J^°°i" 
or  directed  by  them,  shall  refuse  or  neglect  to  do  what  is  herein  xotm  ^  ^' 
required  of  such  Persons  respectively,  or  in  case  in  any^"c»J» 
County  there  shall  be  no  County  Board,  or  in  case  a  County  Faiiura  of 
Board  shall  refuse  or  neglect  to  cany  this  Act  into  Effect,  or  County 
in  case  any  Obstruction  shall  arise  in  the  Execution  of  this  ^  * 
Act,  it  shall  be  lawful  for  the  Lord  Advocate  of  Scotland  to 
apply  by  Summary  Petition  to  the  Court  oi  Session,  or 
during  the  Vacation  of  the  said  Court  to  the  Lord  Ordinary 
on  the  Bills,  and  the  said  Court  and  Lord  Ordinary  are 
hereby  authorized  and  directed  in  such  Case  to  do  therein 
as  to  such  Court  or  Lord  Ordinary  shall  seem  just  and 
necessary  for  the  Execution  of  the  Purposes  of  this  Act. 


Local  Pbibons. 

XXV.  The  several  Prisons  which  under  the  Powers  of  sons  to 
the  recited   Acts  have  heretofore  been   administered  ^J^^^^ 
County  Boards,  and  shall  exist  as  legal  Prisons  at  the  Com-  parposBs 
menoement  of  this  Act,  shall,  for  the  several  Purposes  and  f^r  which 
for  the  several  Classes  of  Prisoners  for  which  they  were  legal  le^Lkod! 
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at  the  Commencement  of  this  Act,  continae  to  be  1^ 
Prisons  until  their  Condition  as  snch  shall  be  altered  under 
the  Provisions  of  this  Act ;  and  every  Declaration  by  the 
General  Board  of  Directors  of  Prisons,  or  other  Procedure 
rendering  a  Prison  legal  which  shall  be  effectual  at  the  Com- 
mencement of  this  Act,  shall  continue  to  be  effectual,  and 
shall  be  binding  on  all  Persons  concerned,  as  if  the  same 
formed  Part  of  this  Act,  until  such  Declaration  or  other 
Procedure  shall  be  revoked  or  altered  under  the  Provisions 
of  this  Act. 
No  mate-       XXVI.  No  Transference  of  a  Prison  to  a  new  Site  shall 
Son  to  baT"^®  Competent,  and  no  Addition  shall  be  made  to  the  Accora- 
made  with- modation  of  any  Prison,  and  no  Part  of  any  Prison  shall  be 
out  Con-     taken  down  to  the  Effect  of  altering  the  Accommodation 
Secretary   thereof,  unless  with  the  Consent  in  Writing  of  One  of  Her 
of  state.     Majesty's  Principal  Secretaries  of  State. 
Secretary       XXYII.  It  shall  be  lawful  for  One  of  Her  Majesty's 
ma^*aRer   P"*^^^P*^1  Secretaries  of  State,  by  an  Order  under  his  Hand, 
legal  Con-  to  reuoer  any  Local  Prison  no  longer  a  legal  Prison,  or  to 
p^^^o*  ^^^^^  ^^®  Classes  of  Prisoners  for  which  any  Local  Prison  is 
le^Ue^'  a  legal  Prison,  or  to  render  any  new  Building  a  legal  Prison 
new  Pri-    for  the  Classes  of  Prisoners  included  in  such  Order ;  and 
every  such   Order  shall  be  published  in   the  JEdinburgh 
Gcizette,  and  in  Two  Newspapers  circulating  in  the  District 
to  which  it  applies,  and  shall  be  effectual  on  and  after  a  Daj 
named  therein  subsequent  to  such  Publication. 
Procedure       XXVIII.  When  the  Terms  of  any  Order  affecting  the 
when^re  Classes  of  Prisoners  for  which  a  Prison  is  legal  are  snch 
son  for  all  that  when  it  comes  in  force  there  shall  cease  to  be  in  the 
Descrip-     Couuty  to  which  it  applies  a  legal  Prison  for  all  Descriptions 
p^neiB   of  (^^^il  A^d  Criminal  Prisoners,  a  Prison  in  some  neighboar- 
in  any       ing  County  shall  be  named  in  such  Order  to  which  all 
unty.     Prisoners  who  would  otherwise  be  confined  in  such  first- 
mentioned  Prison,  but  cannot  be  so  by  reason  of  the  Change 
in  the  Classes  of  Prisoners  for  which  it  is  legal,  shall  be  re- 
moved, and  all  such  Prisoners  shall  be  removed  in  Terms  of 
such  Order  by  the  Prison  Board  of  the  County  ftom  which 
they  are  removed  as  if  the  Removal  were  to  another  Prison 
in  the  same  County ;  and  the  Expense  of  the  Removal  of 
such  Prisoners,  ana  of  their  Maintenance  and  Detention  in 
the  Prisons  to  which  they  are  removed,  shall  be  a  Charge 
on  the  Assessment  for  current  Expenses  of  Prisons  in  the 
County  from  which  they  are  removed ;  and  in  case  of  Dis- 
pute the  Amount  of  such  Charge  shall  be  fixed  by  the 
Crown  Agent. 
Procedure       XXIa.  When  a  Prisoner,  having  been  convicted  of  an 
TOnere^re  C>ffence,  shall  be  committed  until  he  pay  a  Penalty,  orpei^ 
committed  form  any  other  Act,  to  a  Prison  which  is  only  legal  for  the 
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carrying  out  of  Sentences  of  certain  short  fixed  Periods,  ittoPriaoni 
shall  be  lawful  for  the  County  Board  to  remove  him  tojjj^j^ 
another  Prison,  as  if  he  had  been  committed  under  a  Sen-  Periods. 
tence  for  a  Period  beyond  that  which  could  be  lawfully 
carried  out  in  the  Prison  to  which  he  is  committed. 

XXX.  When  any  Judge  or  Msgistrate  having  Juris- Prooednn 
diction  within  any  Burgh,  Town,  or  Place  forming  Part  of  J^j^  ^ 
a  County  shall  in  the  legal  Exercise  of  his  Jurisdiction  Prison,  or 
grant  a  Warrant  for  the  Imprisonment  of  any  Person,  and  ^^f^^^^' 
within  the  Bounds  over  which  his  Jurisdiction  extends  there  limited 

is  either  no  Prison  or  only  a  Prison  in  which,  by  reason  of  ^^^J^ 
the  Classes  of  Prisoners  for  which  it  b  legal,  such  a  Warrant  Burgh  or 
cannot  be  carried  into  Effect,  it  shall  be  lawful  for  such  J^^I^J^*'*^ 
Judge  or  Ma^strate  to  direct  that  the  same  shall  be  carried 
into  Effect  in  any  other  Prison  within  the  County,  and  the 
Warrant  shall  thereupon  be  as  effectual  as  if  the  Prison 
named  therein  were  within  the  Bounds  of  such  Judge  or 
Magistrate's  Jurisdiction. 

XXXI.  In  case  any  Local  Prison  or  a  Part  thereof  shall  DispoMi  of 
be  discontinued  by  ceasing  to  be  a  legal  Place  of  Confine- ^JJ^^ 
ment  under  this  Act,  the  County  Board  may  sell  the  samebTpriwnu 
for  such  Price  as  they  may  obtain  therefor  and  convey  theo"»otiie- 
same  to  the  Purchaser:  Provided  always,  that  when  the^l^^  ^ 
Building  so  discontinued  as  a  Prison  forms  Part  of  anyP^upoMs- 
Building  used  for  other  Purposes,  the  First  Offer  of  the 

same  shall  be  made  to  the  Persons  having  Bight  to  the 
other  Parts  of  the  Building  at  such  Price  as  may  be  agreed 
on,  or  in  case  of  Disagreement  as  may  be  fixed  by  Valuators 
appointed  by  the  Sheriff  of  the  County :  Provided  also,  that 
toe  County  Board  may  give  up  any  Building  so  discontinued 
as  a  Prison,  or  anv  Part  of  the  Ground  or  Buildings  belong- 
ing to  them,  which  may  not  be  required  for  their  Prisons, 
without  receiving  any  Price  therefor,  if  the  same  is  to  be 
used  for  the  Purposes  of  Court  Buildings  or  of  a  Reformatory 
of  a  Police  Office  Station  House  or  Lock-up. 

Assessments. 

XXXU.  The  Salaries  of  the  several  Persons  in  the  AjMHment 
Employment  of  the  County  Board,  the  Expense  of  the^^^J^* 
Maintenance  of  Prisoners  in  the  Local  Prisons  within  the 
County,  and  generally  the  current  Expenses  of  the  Ad- 
ministration of  such  Prisons,  shall  be  defirayed  by  Assess- 
ment upon  the  County  and  the  Burghs  situated  therein ; 
and  such  Assessment  shall  be  of  such  Amount  as  the  County 
Board  shall  from  Year  to  Year  fix  and  determine  at  a  Meet- 
ing to  be  held  for  that  Purpose,  which  may  be  either  at  any 
Meeting  to  be  held  for  that  Purpose  in  the  Month  of  March 
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or  Aprilj  or  at  any  other  Meeting  held  not  later  than  the 
Month  of  September  in  every  Year ;  and  such  Assessment 
diall  be  called  the  Assessment  for  current  Expenses :  Pro- 
Tided  that  where  a  Prisoner  shall  be  confined  in  the  Priacm 
of  any  County  not  being  the  County  in  which  the  Crime 
for  which  the  Prisoner  has  been  so  confined  was  committed, 
such  County  shall  be  paid  by  the  County  within  which  the 
Crime  was  committed  the  Expense  of  maintaining  snch 
Prisoner  during  such  Confinement,  and  in  case  of  Dispute 
the  Amount  of  such  Payment  shall  be  fixed  by  the  Crown 
Agent. 
Building        XXXIIL  At  any  Meeting  to  be  held  for  that  Purpose, 
me^'      ^tich  may  be  either  the  First  Meeting  of  the  Board  after 
their  Appointment  or  any  other  Meeting  held  not  later  than 
the  Month  of  September  thereafter,  the-  County  Board  may 
also  impose  an  Assessment  for  the  Year  for  the  Purpose  of 
defraying  the  Expenses  of  building,  altering,  or  repairing 
any  Local  Prison  within  the  County,  or  of  acquiring  Lands 
for  such  Purpose ;  and  such  Assessment  shall  be  called  the 
Building  Assessment:    Provided  that  no  such  Building 
Assessment  shall  exceed  the  Amount  which,  as  set  forth  in 
the  Twenty-first  Annual  Beport  of  the  General  Board  of 
Directors  of  Prisons,  presented  to  both  Houses  of  Parlia- 
ment, was  or  might  legally  hare  been  estimated  for  as  a 
Building  Fund  before  the  Commencement  of  this  Act  for 
such  County,  unless  the  same  shall  in  Terms  of  any  Agree- 
ment or  Minute  to  that  Effect  laid  before  the  County  Board 
be  consented  to  by  the  Commissioners  of  Supply  of  such 
County  on  behalf  of  the  Landward  Part  thereof,  and  by 
the  Town  Councils  of  Burghs  situated  therein  entitled  to 
choose  Members  of  the  County  Prison  Board  on  behalf  of 
their  respective  Burghs,  and  it  shall  appear  that  the  Persons 
on  whose  behalf  such  Consent  has  been  given  shall  have 
contributed  or  been  liable  to  contribute  not  less  than  Three 
Fourths  of  the  Assessments  imposed  on  such  County  and 
the  Burghs  situated  therein. 
ciork  of         XXXIV.  When  any  Assessment  has  been  imposed  by  a 
tolj^   County  Board,  the  Clerk  of  the  Board  shall  forthwith  divide 
tion  ^      and  apportion  the  total  Amount  thereof  between  the  Land- 
Amount  of  ^*"^^  ^*^  ^  ^^^  County  and  the  Burghs  situated  therein, 
Assesraient according  to  the  total  Value  of  Lands  and  Heritages  on 
the  Lwid-  ^'^^^'^  *^®  immediately  preceding  Assessment  for  Prison 
ivard  Part  Purposcs  was  levied  or  leviable  in  such  Landward  Part  and 
<^^  County  jn  each  such  Burgh ;  and  within  Eight  Days  after  such 
Burgha      Assessmcnt  has  been  imposed  he  shall  transmit  to  the  Con* 
therein,      veners  of  the  Commissioners  of  Supply  of  the  County,  and 
to  the  Chief  Magistrate  of  each  Burgh  situated  therein,  a 
Notification  of  the  total  Amount  imposed,  and  of  the  Pro- 
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?>rtion  of  such  total  Amount  to  be  paid  by  the  Landward 
art  and  W  each  Burgh  respectively,  to  the  County  Board. 

XXX  V.  If  a  Builaing  Assessment  for  any  Year  appear  Court  of 
to  be  necessary  for  any  County,  and  the  County  Board  f^^^^^^ 
shall  fail  to  impose  the  same  previous  to  the  First  Day  of  Building 
Octobery  it  sliall  be  lawful  for  the  Court  of  Session,  or  either  ^^^] 
Division  thereof,  on  a  Summary  Petition  presented  at  the  when 
Instance  of  the  Lord  Advocate  or  of  any  Member  of  the  ^^^^  y 
County  Board,  to  give  such  Directions  and  Orders  to  tlie  to  impose* 
County  Board  in  regard  to  the  imposing  or  levying  of  a  ^^ 
Building  Assessment  as  to  them  may  seem  fit. 

XXaYI.  Every  Assessment  under  this  Act  shall  be  Assessment 
levied  upon  the  Lands  and  Heritages  within  the  County  for  *<^  ^  le^d^ 
which  it  is  imposed,  and  the  Burghs  situated  therein,  ac-andHen^- 
cording  to  the  yearly  Value  of  such  Lands  and  Heritages  as  ^§^»  <^ 
established  by  the  Valuation  Bolls  in  Force  for  the  Year  of^^Hy^*^ 
Assessment  under  an  Act  passed  in  the  Seventeenth  and  Value,  as 
Eighteenth  Year  of  the  Reign  of  Her  present   Majesty,  ^**i7Y{f 
intituled  An  Act  for  Ike  Valuation  of  Lands  and  Heritages  vict,  c.  9i, 
in  Scotland,  and   an   Act  passed  in  the  Twentieth  and  y^^t^^^f ^^ 
Twenty-first  Year  of  the  Reign  of  Her  present  Majesty, 
intituled  An  Act  to  amend  the  Act  Seventeenth  and  Eighteenth 
of  Victoria,  for  the  Valuation  of  Lands  in  Scotland,  or  either 
of  the  said  Acts. 

XXXVII.  Every  Assessment  under  this  Act  shall  be  Assess- 
payable  for  the  Period  from   Whitsunday  of  the  Year  in SSefo^Se 
which  the  same  is  imposed  to  the  ensuing  Term  of  Whit-  Period 
Sunday:  Provided  that  if  there  shall  be  any  Deficiency  in^^^^^^^*" 
the  Funds  available  during  any  Year  for  current  Expenses,  Whitsun- 
the  same  maybe  made  good  in  imposing  any  subsequent  ^^^' 
Assessment;  and  if  there  be  any  Surplus  of  Funds  for 
current  Expenses  at  the  Term  of  Whitsunday^  the  same  may 
be  applied  to  the  current  Expenses  of  the  ensuing  Year. 

AXXVIU.  The  Persons  charged  with  the  levying  and  j&ssess- 
coUecting  of  the  Assessments  as  herein«after  provided  shall  ™®°.^jl?  ^ 
remit  the  same  to  the  County  Board  free  of  all  Expense  and  to  County 
at  the  Risk  of  the  Remitters ;  and  any  Portion  of  an  Assess-  Boards, 
ment  which  shall  not  be  so  remitted  within  Eight  Months 
from  the  Date  of  the  Notification  shall  bear  Interest  from 
and  after  such  Term. 

XXXIX.  The  Commissioners  of  Supply  of  each  Count v  Commis- 
are  hereby  charged  with  the  levying  and  collecting  of  all  sionere  of 
Assessments  under  this  Act,  in  so  far  as  the  same  are  levi-  levy^/s- 
able  on  Lands  and  Heritages  in  the  Landward  Part  of  the  sessmonts 
County ;  and  the  said  Commissioners  are  hereby  authorized  i^ard  Part 
and  required,  as  soon  as  conveniently  may  be  after  Notice  of  County. 
as  aforesaid  to  the  Convener  of  the  County,  to  assess  and 
levy  and  collect,  or  direct  the  levying  and  collecting  of  the 
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same,  together  with  such  further  Som  as  may  be  necessary 
to  cover  Expenses  of  Assessment,  CoUection,  and  Bemit- 
tance,  and  any  Arrears,  with  Interest  thereon,  of  preceding 
Years,  and  any  Deficiency  on  account  of  Exemption  from 
Assessment ;  and  the  said  Commissioners  shall  proceed  in 
such  Manner,  and  by  means  of  such  Collectors  or  other 
Persons  as  they  shall  from  Time  to  Tjime  appoint. 
ABMsa-  XL.  Assessments  on  Lands  and  Heritages  in  the  Land- 

^^leviedT^  ward  Parts  of  Counties  may  be  levied  either  on  the  Pro- 
on  Pro-      prietor  or  the  Tenant ;  but  the  Tenant,  in  case  of  his  paying 
^"njmtT'    such  Assessment,  shall  be  entitled  to  deduct  the  Amount 
and  when  thereof  from  the  Kent  payable  by  him  :  Provided  always, 
Ao^t     ^^^^  where  such  Assessment  on  Houses  shall  be  of  small 
may  be      Amouut,  it  shall  be  competent  to  the  said  Commissioners 
^^"^•^  to  jwstpone  the  Collection  of  the  same,  to  the  Effect  of  col- 
or more     lecting  Two  or  more  Years  Assessment  on  Houses  at  One 
Years.       Time,  as  they  may  think  proper:  Provided  also^  that  it 
shall  be  lawful  to  exempt  from  the  annual  Assessment  to  be 
levied  on  Lands  and  Heritages  in  the  Landward  Part  of 
any  County  any  Property  the  annual  Value  of  which  shall 
not  exceed  Two  Pounds  Sterling,  on  account  of  the  Poverty 
of  the  Owner  thereof. 
Magis-  XLI.  The  Magistrates  of  each  Burgh  are  hereby  charged 

levy^iu-  ^^'^  ^^®  levying  and  collecting  of  all  Assessments  under 
seesmentB  this  Act,  in  SO  far  as  the  same  are  leviable  on  Lands  and 
in  Burghs.  Heritages  within  their  respective  Burghs ;  and  the  Magis- 
trates of  each  Burgh  are  hereby  authorized  and  required, 
as  soon  as  conveniently  may  be  after  Notice  as  aforesaid  bj 
the  County  Board  to  the  Chief  Magistrate,  to  levy  and 
collect,  or  direct  the  levying  and  collecting  of  the  same^ 
together  with  such  further  Sum  as  may  be  necessary  to 
cover  Expenses  of  Assessment,  Collection,  and  Remittance^ 
and  any  Arrears,  with  Interest  thereon,  of  preceding  Years, 
and  any  Deficiency  on  account  of  Exemption  from  Assess- 
ment ;  and  they  may  proceed  in  like  Manner  and  with  the 
same  Powers  and  Bight  of  Action  and  Diligence,  and  of 
using  Summary  Warrants  and  Proceedings  for  the  Becovery 
of  the  same,  as  may  be  competent  with  respect  to  any 
Municipal  or  Police  or  general  Assessment  witn  which  the 
said  Magistrates  may  deem  it  most  expedient  that  the  Sum 
apportioned  as  aforesaid  should  be  laid  on  and  collected ; 
and  any  Board  or  other  Public  Body  whiph  may  be  directed 
by  the  Magbtrates  of  any  Burgh  to  levy  and  collect  the  said 
Assessment  are  hereby  empowered  and  required  to  do  so: 
Provided  that  in  any  Burgh  or  Part  thereof  in  which  there 
may  be  no  Municipal  or  Police  or  other  general  Assessment, 
or  in  any  Burgh  in  which  it  may  appear  to  the  Magistrates 
to  be  inexpedient  to  levy  the  Assessment  hereby  authorized 
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along  with  any  other  existing  Assessment,  they  shall  collect 
the  same  in  sach  Manner,  and  by  means  of  such  Collectors 
or  other  Persons  as  they  shall  from  Time  to  Time  appoint. 

XLII.  Provided  always,  That  in  any  Burgh  in  which  the  Common 
free  yearly  Proceeds  of  the  Common  Good  Property  and^^^*^ 
Revenues  thereof  may  be  judged  by  the  Magistrates  thereof  of  Burgha 
to  be  sufficient  to  pay  the  Sum  or  any  Part  thereof,  annually  2f^^  *^ 
apportioned  on  such  Burgh  as  aforesaid,  after  defraying  the  Payment 
orainary  Municipal  and  Police  Charges  and  Expenses  and  ^^S^' 
other  annual  Burdens  chargeable  on  such  Common  Good 
Property  or  Revenues,  including  the  Interest  of  Debts  due 
by  such  Burgh,  it  shall  be  competent  to  the  Magistrates 
thereof  to  pav  so  much  of  the  Sum  so  apportioned  on  such 
Burgh  BB  IS  due  by  that  Part  of  the  Burgh  entitled  to  such 
Common  Good  Property  and  Revenues. 

XLIII.  Assessments  within  Burghs  shall  be  payable  by  Anenment 
the  Tenant  or  Occupier  of  the  Lands  and  Heritages  assessed ;  ^^^^  ^ 
but  the  Tenant  or  Occupier  by  whom  such  Assessment  shall  be  ^yided 
be  paid  shall  be  entitled  to  deduct  One  Half  of  such  Assess-  pT^^^'t^ 
ment  from  the  Rent  payable  to  the  Proprietor  or  Person  by  ft^^Ten-'^ 
whom  such  Property  was  let :  Provided  always,  that  One  ^^ 
Half  of  such  Assessment  mav  be  levied  directly  from  the 
Proprietor  of  Lands  and  Eteritages  assessed  within  the 
Burgh  :  Provided  also,  that  where  the  Rent  is  under  Five 
Pounds  the  Magistrates  of  any  Burgh  may  remit,  on  account 
of  Poverty,   the  whole  or  anv  Part  of  the  Assessment 
authorized  by  this  Act  to  be  levied  from  anv  Tenant  or 
Occupier  of  Lands  and  Heritages  within  Burgh. 

XLIV.  The  whole  Powers  and  Right  of  issuing  Summary  Waimnte 
Warrant  and  Proceedings,  and  all  Remedies  anaProvisions  J^^^ 
enacted  for  cdlecting,  levying,  and  recovering  the  Land  and  for  Re- 
Assessed  Taxes,  or  any  of  Uiem,  and  other  Public  Taxes,  f^^^^^ 
shall  be  applicable  to  the  collecting,  levying,  and  recovering  Aaeened 
the  Assessments  under  this  Act;  and  all  Sheriffs,  Magis-'^j^^^P- 
trates,  Justices  of  the  Peace,  and  other  Judges  may  grant  !Lmm^ 
the  like  Warrants  for  Recovery  of  all  such  Assessments  ui™^^. 
the  same  Form  and  under  the  same  Penalties  as  is  provided  1^ 
in  regard  to  such  Land  and  Assessed  Taxes  and  other 
Public  Taxes ;  and  all  Assessments  imposed  in  virtue  of  this 
Act  shall,  in  the  Case  of  Bankruptcy  or  Insolvency,  be  paid 
out  of  the  First  Proceeds  of  the  £state,  and  shall  oe  prefer- 
able to  all  other  Debts  of  a  private  Nature  due  by  the  Per- 
sons assessed  ;  and  Interest  may  be  charged  on  any  Assess- 
ment, and  Proceedings  taken  for  the  Recovery  thereof,  on 
anv  Day  either  before  or  after  the  said  ensuing  Term  of 
WhiUundavy  provided  that  if  such  Dav  be  before  the  Term, 
a  Notice  of  the  Amount  payable  shall  have  been  delivered 
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to  or  left  at  the  Dwelling  House  or  Place  of  Business  of  the 
Person   liable  in  Payment  Two   Calendar  Months  before 
such  Day. 
Bonn-  XLV.  The  Boundaries  of  Burghs  for  the  Purposes  of 

B^l^fo,  this  Act  shall  be  the  Boundaries  thereof  as  the  same  are 
PuxTKMes    ascertained  and  fixed  under  the  Provisions  to  that  EfiFect 
•bi!u^^M  contained  in  the  following  Acts ;  viz.,  (1)  an  Act  passed  in 
fixed  by     the  Seventeenth  and  Eighteenth  Year  of  the  Reign  of  Her 
Vict ^i 91  present  Majesty,  intituled   An  Act  for  the   Valuatian  of 
20  ft  21     *  Lands  and  Heritages  in  Scotland  ;  ^2)  an  Act  passed  in  the 
]^*-J^^^  Twentieth  and  Twenty-first  Year  of  the  Reign  of  Her  pre- 
Viot,  o.  70.  sent  Majesty,  intituled  An  Act  to  amend  the  Act  Seventeenth 
and  Eighteenth  of  Victoria, /br  the  Valuation  of  Lands  in 
Scotland  ;  (3)  an  Act  passed  in  the  Twentieth  and  Twenty- 
first  Year  of  the  Reign  of  Her  present  Majesty,  intituled  An 
Act  to  provide  for  the  Extension  of  the  Boundaries  of  Burghs 
in  Scotland,  and  to  remove  Doubts,  as  to  the  Right  of  certain 
Persons  holding  Offices  to  be  registered  as  Voters  for  Mtmiei- 
pal  Purposes. 
Disputes         XL  Vl.  Any  Dispute  which  may  arise  in  adjusting  the 
tTSjMM-  Boundaries  of  any  Burgh,  and  any  Dispute  which  may  arise 
ment  may  in  imposing  or  levying  the  Assessments  authorized  by  this 
^^'     Act  between  the  Commissioners  of  Supply  of  Counties  or 
fettled  by   the  Magistrates  of  Burghs,  or  the  Assessors,  Collectors,  or 
the  Sheriff.  Qi-hers  acting   under  them,  on  the  one   Part,  and  any 
Person  aggrieved  on  the  other  Part,  for  the   Settlement 
of  which  Dispute  no  Provision  shall  be  made   under  the 
Authority  of  this   Act,  and  in  case  it  shall  not  be  con- 
venient to  raise  and  determine  the  same  in  the  SheriflTs 
Small  Debt  Court,  shall  be  determined  in   a   summary 
Manner  by  the  Sherifl^  of  the  County  in  which  such  Dis- 
pute shall  arise,  who  shall  on  a  written  Petition  being  pre- 
sented to  him  by  the  Procurator  Fiscal,  or  by  any  of  the 
aforesaid  Parties,  appoint  the  Partieis  to  appear  before  him, 
when  he  shall  hear  them,  investigate  the  Mutter  in  Dispute 
in  such  Manner  as  he  may  think  proper,  and  decide  the 
same- summarily ;  and  the  Decision  of  such  Sheriff  shall  be 
final,  and  shall  not  be  liable  to  Appeal  or  to  Suspension, 
Advocation,  or  Reduction,  or  any  other  Form  of  Review. 
to*b^""  b-       XLVn.  The  County  Board  of  each  County  shall  before 
liihedf"     the  End  of  every  financial  Year  publish  detailed  Accounts 
6f  their  Receipts  and  Expenditure  under  and  for  the  Fur^ 
poses  of  this  Act,  which  Accounts  shall  be  printed,  and  a 
Copy  thereof  shall  be  furnished  to  the  Commissioners  of 
Supply  of  the  County  and  to  the  Town  Council  of  every 
Burgh  situated  therein. 
Conntiwi^       XLVIII.  For  the  Purpose  of  erecting  and  maintaining 
°^^  "***     Local  Prisons,  and  paying  the  Expenses  thereof,  the  Com- 
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missionen  of  Supply  of  Two  or  more  Coanties^  and  theforeract- 
Town  Councils  of  the  Burghs  situated  therein,  shall  have  ^£jj£,in- 
Power  to  form  a  Union  of  their  respective  Counties  in  in^  Local 
manner  following:  The  Proportion  in  which  each  County ^^*°"* 
is  to  contribute  to  the  Expense  of  such  Prison,  the  Method 
of  Management  thereof,  which  may  be  by  a  Committee 
jointly  appointed  by  the  County  Boards  interested,  and  all 
other  necessary  Particulars,  shall  be  set  forth  in  a  Minute 
or  Agreement  certified  under  the  Hand  of  the  Sheriff  or 
Sheriffs  of  the  respective  Counties,  and  such  Minute  or 
Agreement  on  being  published  in  the  Edinburgh  Gazette 
and  in  Two  Newspapers  circulated  in  the  Counties  so 
united,  shall  be  binding  on  all  Persons  as  if  the  same  were 
Part  of  this  Act;  and  when  any  such  Union  shall  be 
formed,  and  when  an  Order  under  the  Hand  of  One  of  Her 
M^esty's  Principal  Secretaries  of  State,  fixing  the  Classes 
of  Prisoners  for  which  such  Prisons  shall  be  legal,  shall  take 
Effect  as  herein  provided,  it  shall  be  lawful  for  the  Sherifl& 
and  other  Magistrates  of  the  Counties  forming  the  Union 
to  exercise  the  same  Jurisdiction  with  respect  to  such  com- 
mon Prison,  and  the  Removal  of  Prisoners  to  and  from  the 
same,  as  if  it  were  locally  situated  within  their  respective 
Counties,  and  the  Provisions  of  this  Act  shall  apply  to  the 
Removal  of  Prisoners  to  and  from  such  Prison,  as  if  the 
Counties  so  united  were  One  County :  Provided  that  the 
Prison  of  Fort  William  shall  continue  to  be,  to  the  Purport 
and  Intent  to  which  the  same  shall  at  the  Commencement 
of  this  Act  be,  a  Prison  for  the  Use  of  the  Counties  of 
ArgyU  and  Tnvemess  respectively. 
XLIX.  Whereas  Arrears  of  Assessment  for  Prison  Pur-  ^  *o  4""' 


poses  have  long  been  due  by  the  Landward  Part  of  the"*"° 


County  of  Orkney^  and  it  is  doubtful  whether  any  consider-  ment  in 
able  Portion  thereof  could  now  be  recovered  from  the  Parties  ^  *^' 
originally  liable  therefor,  or  their  Bepresentatives :  It  shall 
be  lawful  for  the  Commissioners  of  Supply  of  the  said 
County,  along  with  any  Assessment  to  oe  imposed  and 
levied  by  them  under  the  Authority  of  this  Act,  to  impose, 
levy,  and  collect  on  and  from  the  Proprietors  and  Tenants 
of  Lands  and  Heritages  in  the  Landward  Part  of  the  said 
County,  such  additional  Sum  as  they  shall  think  fit  towards 
Payment  of  such  Arrears ;  and  such  additional  Sum  shall 
be  apportioned  on  the  Lands  and  Heritages  in  such  Land- 
wara  Part  in  the  same  Manner  as  the  Assessments 
authorized  by  this  Act ;  and  all  the  Provisions  of  this  Act 
applicable  to  Assessments  and  the  Recovery  of  the  Sums 
assessed  shall  be  applicable  to  such  additional  Sum. 

L.  The  Commissioners  of  Supply  for  the  Counties  of  Special 
Jio88  and  Cromarty^  and  also  for  that  Portion  of  the  County  ^'**^^  ^'' 
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^ngementedf  iVotm  wLich  is  locally  Situated  in  the  County  of  i?M«i 
^^^^•^  shall  meet  together  for  the  Purposes  of  this  Act  at  the  usual 
and  Naiii.  Place  of  Meeting  of  the  Commissioners  of  Supply  of  the 
County  of  Ross,  and  shall  exercise  the  Powers  conferred  by 
this  Act  on  Commissionera  of  Supply  with  respect  to  the 
said  Counties  of  Ross  and  Cromarty  and  the  said  Portion  of 
the  County  of  Nairn. 

Bbformatories. 

Covotj  LI.  A  County  Board  may,  with  the  Consent  of  the  Com- 

22^n-  missioners  of  Suppljr  of  such  County,  resolve  to  contribute 
tribate  to  to  any  Keformatory  in  any  Part  of  Scotland  which  has  been 
kriefc""  certified  by  One  of  Her  Majesty's  Principal  Secretaries  rf 
State,  in  Terms  of  an  Act  passed  in  the  Seventeenth  and 
Eighteenth  Year  of  Her  present  Majesty,  intituled  An  Act 
for  the  better  Care  and  Reformation  of  Youthful  Offenders  in 
Great  Britain,  and  on  such  Resolution,  stating  the  Name  of 
the  Reformatory  to  which  they  propose  to  contribute^  being 
transmitted  to  the  Secretary  of  State  for  the  Home  De- 
partment, being  One  of  Her  Majesty's  Principal  Secretaries 
of  State,  he  shall  intimate  whether  he  approves  or  disap- 
proves of  such  Resolution,  and  if  he  intimate  that  he  approves 
thereof,  such  County  Board  may  from  Time  to  Time  pay 
over  such  Sum  as  they  may  think  fit  to  the  Directors  and 
Managers  of  such  Reformatory,  and  such  Sum  shall  be  i 
Charge  on  the  Assessment  for  current  Expenses :  Provided, 
that  if  at  any  Time  such  Secretary  of  State  shall  notify  his 
Withdrawal  of  such  his  Approval,  it  shall  no  longer  be  law- 
ful for  the  County  Board  to  contribute  to  such  Reformatory. 

Manaoebs  of  the  General  Prison. 

Appoint-        Ln.  The  following  Persons  shall  be  and  are  hereby  ap- 

M^l^in  pointed  Managers  of  the  General  Prison  at  Perth,  an/Two 

of  the        of  whom  shall  be  a  Quorum  ;  viz.,  the  Sheriff  Principal  of 

PriS^at    *^®  County  of  Pert/i,  the  Inspector  of  Prisons  for  Sccthmd 

Perth.       appointed  under  an  Act  passeid  in  the  Fifth  and  Sixth  Year 

of  the  Reign  of  His  late  Majesty  King  William  the  Fourth, 

4  *  ^^'    intituled  A  n  Act  for  effecting  greater  Uniformity  of  Ptaetiee 

^^  in  the  Government  of  the  several  Prisons  in  £ngland  and 

Wales,  and  for  appointing  Inspectors  of  Prisons  in  Great 

Britain,  the  Crown  Agent  in  Scotland  for  the  Time  being, 

and  One  Person  who  shall  be  appointed  and  may  be  re^ 

moved  by  Her  Majesty,  and  shall  receive  such  Salaiyas 

shall  be  fixed   by  the  Commissioners  of  Her  Majest/a 

Treasunr,  not  exceeding  Seven  hundred  Pounds  a  Year; 

and  such  last-mentioned  Person  shall  also  dischai^  all  the 

Duties  of  Secretary  to  the  Managers ;  and,  except  as  faerain 
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provided,  the  Managers  shall  not  derive  any  Profit  or 
Emolument  for  the  rerformance  of  any  Duties  under  this 
Act,  nor  shall  thev  be  personally  responsible  for  anything; 
done  bond  fide  in  the  Execution  of  this  Act,  or  in  the  exer- 
cise of  the  Powers  herein  contained. 

LIII.  The  Managers  shall  have  such  Office  Accommoda-  offioe  Ac- 
tion, and  such  Assistance  of  Clerks,  Office  Keepers,  or^^^J^" 
Messengers,  as  One  of  Her  Majesty's  Principal  Secretaries  Managers, 
of  State  may  from  Time  to  Time  direct. 

LIY.  The  Managers  shall  defray  the  Expenses  incurred  £n«n8M 
in  the  Performance  of  the  varioas  Duties  and  Functions  ^^^ 
hereby  committed  to  them  out  of  such  Moneys  as  may  be  be  mid  out 
voted  by  Parliament  for  such  Purposes  respectively,  and^^^^^y 
shall  render  their  Accounts  for  such  Expenditure  to  thep^iia.^ 
Commissioners  of  Audit,  in  sach  Manner  and  at  suchmei^^ 
Periods  as  the  Commissioners  of  Her  Majesty's  Treasury 
may  direct. 

LV.  From  and  after  the  Commencement  of  this  Act  the  General 
General  Prison  at  Perth  as  at  the  said  Date  belonging  to  p^SS^and 
and  vested  in  the  General  Board  of  Directors  of  Prisons,  Bights,  fto. 
and  all  Eights  of  Property,  Action,  or  Recovery  relative  ^^^"^ 
thereto,  and  all  other  Lands  and  Heritages  at  the  said  Date  vested  in 
belonging  to  and  vested  in  the  said  General  Board,  shall  l>«^^o™'„ 
and  are  nereby  transferred  to  and  vested  in  the  Commis-^  Works 
sioners  of  Her  Majesty's  Works  and  Public  Baildings,  for»^^«^^ 
the  Purposes  and  subject  to  the  Provisions  of  this  Act :         ^^ 
Provided  that  it  shall  be  lawful  for  the  Managers  to  sue  for, 
recover,  and  discharge  all  Debts  or  Sums  of  Money  due  to 
the  said  General  Board  at  the  Commencement  of  this  Act, 
and  to  receive  from  the  said  General  Board  all  Moveable 
Property,  Records,  and  Documents  belonging  thereto,  and 
to  hold  and  dispose  of  the  same  for  the  Purposes  and  sub- 
ject to  the  Provisions  of  this  Act  and  to  any  Directions  to 
be  given  relative  thereto  by  One  of  Her  Majesty's  Principal 
Secretaries  of  State. 

LVI.  It  shall  be  the  Duty  of  the  Managers,  and  they  are  Managers 
hereby  authorized  and  empowered  to  bring  to  Completion  *^J^°^^^ 
all  Matters  and  Proceedings  left  by  the  General  Board  often  left 
Directors  of  Prisons  uncompleted  at  the  Commencement  of  v''^**^^^! 
this  Act;  and  they  shall  receive  from  the  said  General j^rdT*** 
Board,  and  remit  to  the  several  County  Boards  any  Balances  *°JiJ^^^" 
of  Moneys  raised  within  such  Counties  by  Assessment  in  i^noee  of 
the  Possession  of,  or  at  the  Order,  or  under  the  Control  of  Assess- 
the  said  General  Board  at  the  Commencement  of  this  Act.  comity 
LVn.  Whereas  it  is  expedient  that  the  Statistics  re- Boards, 
garding  Prisons  and  Prisoners  in  Scotland  should  continue,  Provision 
as  heretofore,  to  be  collected  and  digested,  and  laid  before  J^^^  <^J[f<^ 
Parliament  in  a  tabular  Form :  The  Clerks  of  the  several  )^^^, 
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and  pe-      County  Boards  shall  and  they  are  hereby  required  to  tmns- 
1^^^      mit  to  the  Managers  such  Returns  as  one  of  Her  Majesty's 
statistics.   Principal  Secretaries  of  State  shall  from  Time  to  Time 
direct,  applicable  to  the  Amount  of  Prison  Accommodation 
in  the  County,  the  Number  of  Prisoners,  their  Ages,  Sen- 
tences, Educational  Condition,  Health,  Conduct,  Casualties, 
Prison  Punishments,  the  Receipts  and  Expenditure  con- 
nected with  the  several  Prisons,  the  Observance  of  the 
Rules,  and  other  similar  Matters. 
Proririon       LVIII.  The  Managers,  or  any  One  or  more  of  them, 
iaStr^"  may,  with  the  Authority  in  Writing  of  such  Secreteryof 
Condition  State,  proceed  to  any  Prison  and  inquire  into  th9  Condition 
tgemenr    ®"^  Management  thereof,  and  may  require  Access  to  all 
of  Prisons.  Documents  therein  or  in  reference  thereto,  and  may  require 
the  Attendance  of  any  Witness,  by  Service  by  any  Sheriff- 
Officer  or  Constable  of  a  written  Intimation  to  such  Witness 
personally  or  at  his  usual  Place  of  Residence,  and  may 
examine  such  Witness  on  Oath;   and  any  Person  inter- 
rupting such  Inquiry,  or  failing,  when  required,  to  produce 
any  Document,  or  to  attend  or  give  Evidence,  shall,  on 
summary  Complaint  and  Conviction  before  the  Sheriff,  be 
liable  to  a  Penalty  not  exceeding  Ten  Pounds,  or  to  be  im- 
prisoned for  any  Period  not  exceeding  Thirty  Days. 
Eeturn  of       LIX.  When  any  Criminal  shall  have  been  sentenced,  the 
ofimpri^   Clerk  of  the  High  Court  of  Justiciary,  if  such  Sentence 
sonment     shall  have  been  pronounced  by  the  said  High  Court,  or  the 
toMan-*^*  Clerk  of  the  Circuit  Court  of  Justiciary,  if  such  Sentence 
agers  as  in  shall  have  been  pronounced  by  the  Circuit  Court  of  Justi- 
Sched.  (B.)ciary,  or  the  Sheriff  Clerk  of  the  County,  if  such  Sentence 
shall  have  been  pronounced  by  the  Sheriff,  shall  within 
Eight  Days  after  such  Sentence  shall  have  been  pronounced 
make  a  Return  thereof  to  the  Managers,  which  Return  shall 
be  in  the  Form  of  the  Schedule  (B.)  hereunto  annexed. 
Annual  LX.  The  Managers  shall,  on  or  before  the  Fifteenth 

be  made*    ^^7  ^^  February  in  every  Year,  make  and  transmit  to  One 
to  Secre-    of  Her  Majesty's  Principal  Secretaries  of  State  a  full  Ee- 
8tate°by     P^''*  ^^  ^^^^^  whole  Proceedings  during  the  Year  ending  on 
lianagexB.  the  Thirty-first  Day  of  Dectfmfter  preceding,  and  an  Abstract 
of  their  whole  Receipts  and  Expenditure,  classifying  the 
separate  Articles  thereof;  and  in  the  said  Report,  or  in  the 
Appendix  thereto,  there  shall  be  set  forth  all  new  Rules 
or  Alterations  of  Rules  for  Prisons  which  shall  have  been 
made  by  such  Secretary  of  State  as  aforesaid,  any  Orders 
issued  by  such  Secretary  of  State  constituting  a  new  Prison 
or  altering  the  Classes  of  Prisoners  for  which  a  Prison  is 
legal,  and  such  Information  and  Statistics  regarding  Prisons 
in  Scotland  as  such  Secretary  of  State  may  require ;  and  a 
Copy  of  every  such  Report  shall  be  laid  before  ooth  Houses 
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of  Parliament  within  Fourteen  Days  after,  the  Fifteenth 
Day  of  Febnumfj  if  then  assembled,  or  if  Parliament  shall 
not  be  then  assembled  within  Fourteen  Days  after  the  next 
Meeting  thereof. 

General  Prison  and  Custody  of  Convicts. 

LXI.  The  Managers^  subject  to  the  Provisions  of  this  Managers 
Act,  and  the  Rules  in  force  in  Terms  thereof,  and  also  sub-jostrac-^ 
ject  to  such  Instructions  as  they  may  from  Time  to  Timetionsof 
receive  from  One  of  Her  Majesty's  Principal  Secretaries  of^/g^!^^ 
State,  shall  have  the  Administration  and  Government  of  the  to  have  the 
General  Prison  at  Pertli,  and  shall  from  Time  to  Time  visit  ^2^^*^' 
the  said  Prison  :  Provided  that  One  or  more  of  the  Mana*the  Gene- 
gers  shall  once  at  least  in  every  Month  see  and  communicate™^  Prwon. 
with  each  Prisoner,  shall  examine  the  Books,  Accounts,  and 
Documents  kept  in  the  Prison,  shall  inspect  the  Prison 
Premises  and  Stores,  shall  examine  into  the  Conduct  of  the 
several  Officers,  shall  investigate  all  Complaints  and  alleged 
or  apparent  Abuses,  or  Deviations  from  tne  Rules,  shall  in- 
quire into  the  Cause  and  Nature  of  every  Punishment  that 
has  been  administered,  shall  ascertain  how  far  the  Health, 
Education,  and  Industrial  Training  of  the  Prisoners  are  in 
a  satisfactory  Condition,  and  shall  make  a  Report  in  Writing, 
under  these  Heads,  which  shall  be  laid  before  and  specialhr 
considered  by  the  Managers  and  Visitors. 

LXU.  Besides  such  Rules  for  the  Government  of  theBuiestobd 
General    Prison,   and  for    the   Custody,   Discipline,   and^^g^ 
Dietaries  of  the  several  Classes  of  Prisoners  therein,  as  may  of  the 
exist  at  the  Commencement  of  this  Act,  or  may  thereafter  pjjj^^ 
be  adopted,  Provision  shall  be  made  by  further  Rules  for 
the  Method  in  which  the  Establishment  of  Officers  in  the 
said  Prison  shall  from  Time  to  Time  be  adjusted,  and  for 
the  Appointment  and  Dismissal  of  such  Officers,  and  the 
fixing  of  their  Salaries;  and  until  such  Rules  come  into 
force  no  Appointment  or  Dismissal  of  an  Officer,  and  no 
Alteration  of  an  Officer^s  Salary  in  the  said  Prison,  shall 
take  Effect  unless  the  same  be  approved  by  One  of  Her 
Majesty's  Principal  Secretaries  of  State. 

LXIir.  The  General  Prison  at  FeHh  shall  be  a  Prison  ciuses  of 
for  the  Reception  and  Detention  of  Prisoners  sentenced  to  ^"^^0" 
Imprisonment  by  the  Courts  of  Law  in  Seotlandj  and  also  fined  in 
for  the  Reception  and  Detention  of  such  Convicts  under  J^p^" 
Sentence  or  Order  of  Transportation  or  of  Penal  Servitude, 
as  Her  Majesty  may  please  to  direct  to  be  removed  to  such 
General  Prison  under  the  Powers  contained  in  an  Act  of 
the  Tenth  and  Eleventh  Year  of  the  Reign  of  Her  present  to  &  11 
Majesty,  intituled  An  Actio  amend  the  Law  as  to  the  Custody  Vict,  c  67. 
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of  OffenderB ;  and  of  an  Act  of  the  Sixteenth  and  Seven- 
teenth Year  of  the  Reign  of  Her  present  Majesty,  intitaled 
16  A 17  An  Act  to  sfibstUute  in  certain  Cases  other  Punishments  ut 
Vict,  c  99.  n^  ^y  Transportation ;  and  of  an  Act  of  the  Twentieth  and 
Twenty-first  Year  of  the  Beign  of  Her  present  Majesty, 
20*21  intitaled  An  Act  to  amend  the  Act  of  the  Sixteenth  and 
Vict,  c  8.  Sg^^^fii^^fiih  Years  of  Her  Majesty ^  to  substitute  in  ceriain 

Cojses  other  Punishments  in  lieu  of  Transportation* 
SentenoM       LXIY.  From  and  after  the  Uommencement  of  this  Act, 
Months      when  a  Sentence  is  pronounced  by  any  Conrt  of  competent 
and  up-     Jarisdiction  adjudging  any  Person  to  Lnprisooment  for  a 
^^^^I^Ji^  Period  of  Nine  Months  or  upwards,  such  Sentence,  whether 
out  in  the  the  General  Prison  at  PerOi  be  mentioned  ther^  or  not, 
^k^     or  whether  the  Name  of  any  other  Prison  be  mentioned 
therein  or  not,  shall  be  deemed  to  be  and  is  hereby  declared 
to  be  a  Sentence  which  may  be  carried  into  effect  in  the 
aaid  General  Prison,  unless  such  Sentence  contains  a  Clause 
especially  declaring  that  the  Prisoner  shall  not  be  removed 
to  such  Greneral  Prison;  and  any  Person  nndeigoiug  ^ 
Sentence  which  may  be  so  carried  into  Effect  in  the  General 
Prison  may  be  removed  thereto  at  any  time  in  Terms  of  the 
ProvisicHis  of  this  Act  for  the  Bemoval  of  Prisoners ;  and  if 
such  Sentence  adjudge  the  Prisoner  to  Hard  Labour  for 
any  Period,  Effect  shall  be  given  to  such  Adjudgment  is 
the  General  Prison,  so  far  as  the  same  has  not  been  carried 
into  Effect  in  a  Local  Prison. 
ProTidons      LX V.  Whereas  by  an  Act  of  llie  Fifth  Year  of  the  Sa<^ 
Ad^^i.-   ^f  His  Majesty  King  George  the  Fourth,  intituled  An  Ad 
trationof  for  Hie  Transportation  of  Offenders  from  (jreat  Britain, 
EetobiiBh-  ^^^  Majesty  is  empowered  to  appoint  Places  of  Confinement 
mentsap-  Within  England  and  Wales  for  Male  Convicts  under  Sen- 
un<te?ex-  *®"^  ®^  Order  of  Transportation ;  and  by  the  herdn-before 
isdng  ^^~  recited  Act  of  the  Twentieth  and  Twenty-first  Year  of  the 
Statutes.    Seign  of  Her  present  Majestv,  to  substitute  in  certain  Cases 
other  Punishments  in  lieu  of  Transportation,  it  is  provided 
that  the  Power  to  appoint  such  Places  of  Confinementi  and 
other  Provisions  of  tne  foresaid  Act,  shall  extend  and  be 
applicable  to  and  for  the  Appointment  by  Her  Mziesty  of 
lilce  Places  of  Confinement  in  any  Part  of  the  United  Kingr 
dom  for  Offenders,  whether  Male  or  Female,  sentenced 
under  the  Provisions  of  such  last-mentioned  Act :  If  at  anj 
time  Her  Majesty  shall  be  pleased  to  appoint  such  Place  of 
Confinement  in  Scotland^  the  same  shall  be  a  lawful  Place 
of  Confinement  for  such  Offenders,  whether  Male  or  Female, 
under  Sentence  or  Order  of  Transportation  or  Penal  Serri- 
tude,  as  Her  Majesty,  under  the  Powers  of  the  herein-before 
recited  Act  to  that  Effect,  may  be  pleased  to  direct  to  be 
removed  thereto ;  and  all  the  Provisions  of  the  before-recited 
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Acts  relating  to  such  Places  of  Confinement,  and  to  the 
Persons  oonnned  therein,  shall  be  in  force  in  any  Place  so 
appointed  in  Scotland^  so  far  as  the  same  shall  be  applicable 
thereto  and  are  not  superseded  by  the  Provisions  of  this 
Act;  and  such  Place  of  Confinement  shall  be  deemed  a 
Prison  for  the  Purposes  of  this  Act,  and  all  the  Provisions 
herein  contained  relative  to  the  General  Prison,  so  far  as 
the  same  are  applicable  to  Persons  under  Sentence  or  Order 
of  Transportation  or  of  Penal  Servitude^  shall  apply  to  such 
Place  of  Confinement. 

Bemoyals  of  Pbisonebs. 

LXVI.  When,  by  the  Order,  Declaration,  or  other  Pro-  As  to  Be- 
ceediug  by  which  a  Prison  is  rendered  legal,  certain  Prisoners  ^^7^  °^ 
other  than  the  Class  for  which  it  is  legfu  are  appointed  to  beby^^y 
removed  to  another  Prison  within  the  same  County,  such  B<»rda. 
Removal,  as  well  as  all  Removals  of  Prisoners  firom  one 
Local  Prison  to  another  within  the  same  County,  shall  be 
carried  out  by  or  nnder  the  Direction  of  the  County  Board ; 
and  all  Persons  employed  in  such  Removals  shall  obey  the 
Instructions  received  by  them  from  the  County  Board,  so 
far  as  the  same  are  consistent  with  the  Provisions  of  this 
Act;  and  the  Expense  of  such  Removals  shall  be  a  Charge 
on  the  Assessment  for  current  Expenses. 

LXYU.  Save  as  herein  excepted,  all  Removals  of  Prisoners  Ab  to  Be- 
from  one  Prison  in  Scotland  to  another  Prison  in  Scotland^  ^^^^ 
and  all  Removals  of  Convicts  sentenced  to  Transportation  by  Mana- 
or  to  Penal  Servitude  from  any  Prison  in  Scotland  to  any  ^"• 
One  of  Her  Majesty's  Prisons  or  Penitentiaries  in  England^ 
in  virtue  of  Warrants  granted  by  One  of  Her  Majesty's 
Principal  Secretaries  of  State  under  the  Provisions  of  the 
Statutes  to  that  Efiect,  shall  be  carried  out  by  or  under  the 
Direction  of  the  Managers,  who  may  issue  Regulations  or 
Instructions  for  carrying  out  such  Removals,  and  fix  from 
Time  to  Time  the  Remuneration  and  Allowances  to  be  paid 
to  the  Persons  employed  therein ;  and  such  Regulations  and 
Instructions  shall,  so  far  as  the  same  are  not  inconsistent 
with  the  existing  Laws  or  Statutes,  be  binding  on  the  Per- 
sons to  whom  any  such  Warrants  by  Order  of  Her  Majesty's 
Principal  Secretaries  of  State  are  addressed,  and  all  other 
Persons  employed  in  carrying  into  Effect  such  Removals  of 
Prisoners. 

LXVIII.  It  shall  be  lawful,  in  virtue  of  an  Order  under  Ab  to  Be- 
the  Hand  of  One  of  Her  Majesty's  Principal  Secretaries  of  S^^o^de"" 
State,  to  remove  any  Prisoner  from  any  Prison  in  Scotland  oi  Secre- 
to  any  other  Prison  in  Scotland^  being  a  legal  Prison  fur  tHe^^* 

P 
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Class  of  Prisoners  to  which  such  Prisoner  belongs,  and  the 

Sentence  or  Warrant  under  which  he  is  committed  shall  be 
«     as  effectual  in  the  Prison  to  which  he  is  so  removed  as  in 

the  Prison  named  therein. 
Priaonen  LXIX.  Any  Prisoner  sentenced  to  a  Period  of  Imprison- 
SSena  ^  ^^^^  who  has  been  removed  from  a  Local  Prison  to  the 
Prison  may  General  Prison  may,  at  any  Time  before  the  Expiry  of  his 
u^to'iio-  Sentence,  be  removed  back  to  the  Local  Prison  whence  he 
cai  Prison,  was  broQght,  under  the  Provisions  of  this  Act  relating  to 

the  Kemoval  of  Prisoners. 
Kot  to  in-       LXX.  Nothing  in  this  Act  contained  relating  to  the  Re- 
^[J^^*^  moval  of  Prisoners  shall  affect  the  Power  possessed  by  any 
by  Court  of  Court  of  Law  to  direct  the  Removal  of  any  Prisoner  to  be 
^^'        carried  out  by  any  Officer  of  such  Court  or  other  Officer  of 

the  Law. 

MiSCELLAKEOUS. 

Perwns         LXXL  The  following  Persons  shall  be  entitled  to  visit 
OTtitiedto  *^®  several  Prisons  in  Scotland;  namely,  Her  Majest/s 
Tiiit  Pri-    Principal  Secretaries  of  State,  or  any  Persons  appointed  by 
■^"•'         them  or  any  of  them,  the  Lords  Lieutenant  of  Counties  in 
Seotlandj  the  Members  of  Her  Majesty's  Privy  Council,  the 
Judges  of  the  Court  of  Session,  the  Lord  Advocate  and 
Solicitor-General  of  Scotland^  and  the  Managers  appointed 
by  or  under  the  Authority  of  this  Act :  The  followmg  Per- 
sons shall  also  be  entitled  to  visit  the  Local  Prisons  within 
their  respective  Counties  and   Burghs,  namely,  Sherifl^ 
Conveners  of  Commissioners  of  Supply,  Members  of  County 
Prison  Boards,  Justices  of  the  Peace,  and  Magistrates  of 
Burghs ;  and  any  Person  visiting  a  Prison  which  he  is 
hereby  empowered  to  visit  shall  have  Access,  if  he  desire  it, 
to  every  Prisoner  confined  therein,  or  otherwise  to  soch 
Prisoners  as  he  may  desire  to  see,  and  may  report  his  Ob- 
servations on   the  Discipline  and   Management  of  such 
Prison  to  the  Administrators  thereof,  or  to  One  of  Her 
Majesty's  Principal  Secretaries  of  State  :  Provided  that  in 
any  Bules  for  Prisons  adopted  under  this  Act  Provision 
may  be  made  for  authorizing  other  Persons  to  visit  any 
Prisons  under  such  Restrictions  as  the  Rules  may  contain; 
and  that  the  Administrators  of  any  Prison  may  by  an  Order 
in  Writing  grant  special  Permission  to  any  Person  to  visit 
the  same. 
Bemarai  of     LXXII.  When  in  reference  to  any  Person  confined  in  a 
22^^^  Prison  it  is  certified  by  Two  Medical  Practitioners  who  have 
in  dADger   visited  and  carefully  examined  him,  that  he  is  afflicted  with 
HcmiL^   any  contagious  or  infectious  Disease  whidi  renders  his  Be- 
Ac  moval  necessary  for  the  Health  of  the  other  Inmates  of  the 
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Prison,  or  that  he  b  afflicted  with  any  Disease  which 
threatens  immediate  Danger  to  Life  and  cannot  be  treated 
in  Prison,  or  that  from  his  condition  continued  Confinement 
would  cause  his  Death,  it  shall  be  lawful  for  the  Sheriff,  on 
summary  Application  at  the  Instance  of  the  Administrators 
of  the  Prison,  accompanied  by  such  Certificate,  to  order  the 
Prisoner  to  be  removed  to  an  Hospital  or  other  fit  Place, 
under  such  Precautions  as  to  the  Sheriff  may  seem  necessary 
and  proper. 

LXXIII.  When  any  Sentence  awarded  by  any  Court  of  Ab  to 
competent  Jurisdiction  for  any  Crime  or  Offence  is  a  Sen-^^^^ 
tence  to  a  Period  of  Imprisonment,  to  be  accompanied,  to  Hard 
during  either  the  whole  or  a  Portion  of  such  Period,  with^*^^* 
Hard  liabour,  such  Hard  Labour  shall  be  exacted  and  per« 
formed  in  the  Manner  set  forth  in  the  Bules  applicable  to 
the  Prison  for  the  Time  being  under  this  Act ;  and  in  any 
Bules  which  may  be  hereafter  made  in  Terms  of  this  Act, 
it  shall  be  competent  to  include  Bules  for  carrying  out  Sen* 
tences  of  Hard  Labour. 

LXXI V.  In  every  Case  where  it  is  competent  for  any  Power  to 
Judge  or  Magistrate  to  award  Sentence  of  Imprisonment,  J'^®' ^aU 
or  a  Fine  with  the  Altemative  of  Imprisonment,  it  shall  be  offenders 
lawful  for  such  Judge  or  Magistrate,  in  the  Case  of  a'^yK^P?'' 
Juvenile  Offender,  being  a  Male,  whose  Age  in  the  Opinion  pn^te 
of  such  Judge  or  Magistrate  shall  not  exceed  Fourteen  Whipping. 
Years,  to  adjudge  such  Offender,  instead  of  Imprisonment 
or' of  Imprisonment  and  Hard  Labour,  or  in  addition  to 
Imprisonment  or  Inoprisonment  and  Hard  Labour,  to  be 
punished  by  private  Whipping,  in  such  Manner  and  accord- 
ing to  such  Begulations  as  have  been  or  shall  be  made  by 
the  Lord  Advocate  of  Scotland  in  that  behalf,  and  approved 
by  One  of  Her  Majesty's  Principal  Secretaries  of  State. 

LXXV.  If  any  Person  shall  carry  or  bring,  or  attempt  Penalty  for 
or  endeavour,  by  thowing  over  the  Walls  or  by  any  other  |j^^" 
Means,  to  introduce,  into  any  Prison  in  Scotland  any  Letters,  hibited 
Tobacco,   Spirits,  or  other  Articles  not  allowed  by  theA^*°^^^ 
Hules  of  such  Prison,  it  shall  be  lawful  for  any  Person  to  a 
apprehend  such  Offender,  and  to  carry  him  before  the 
Sheriff,  or  any  Two  Justices  of  the  Peace  of  the  County,  or 
any  Magistrate  of  a  Burgh  in  which  such  Prison  is  situated, 
who  are  hereby  empowered  to  hear  and   determine  such 
Offence  in  a  summaiy  Way ;  and  if  the  Person  complained 
of  shall  be  lawfully  convicted  of  such  Offence,  the  Sheriff, 
Justices,  or  Magistrate  shall  forthwith  sentence  such  Offender 
to  Imprisonment,  with  or  without  Hard  Labour,  for  any 
Period  not  exceeding  One  Month,  unless  such   Offender 
shall  immediately  pay  such  Penalty,  not  exceeding  Five 
Pounds  nor  less  than  Forty  ShilUngs,  as  such  Sheriff, 
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Justices,  or  Magistrate  shall  impose ;  and  such  Penalty  shaE 
be  applied  towards  the  Expense  of  such  Prosecution,  and 
the  Surplus,  if  any,  towards  the  Maintenance  of  such  Prison. 
Laws  M  to  LXXYL  The  Sheriff  shall  continue  to  exercise  ik 
imdL^  Powers  and  Jurisdiction  at  present  possessed  by  him  with 
ration,  and  respect  to  Applications  and  jProceeaings  for  Aliment  and 
^JJ^i^"  for  Liberation  of  Civil  Prisoners,  and  nothing  herein  con- 
safe  Oils-  tained  shall  be  held  to  alter  the  Law  with  respect  to  tfae 
Sttued?^'    Aliment  of  Prisoners,  or  Responsibility  for  the  sate  Custody 

of  Prisoners, 
s  ft  9  Vict,     LXXVIL  For  enabling  the  said  Commissioners  of  Her 
coroo^ed  Majesty's  Works  and  Public  Buildings,  and  any  County 
wiX ihis    Board  to  purchase,  take,  and  acquire  Lands  for  the  Por- 
A^^ni^-    POB^  ^^  ^"^^  ^^y  ^^The  Lands    Clauses    Consolidation 
tiraof '     (Scotland)  Act,  1845,"  shall  be  incorporated  with  and  form 
Lands.       Part  of  this  Act :  Provided  that  the  Clauses  of  the  said 
Lands  Clauses  Consolidation  Act  with  respect  to  the  Par- 
chase  and  taking  of  Lands  otherwise  than  by  Agreement 
shall  not  be  incorporated  herewith,  except  for  the  Purpose 
of  acquiring  Lands  adjoining  to  a  Prison  fer  the  Purpose  of 
enlarging  such  Prison;  and  the  Expression  ''the  Special 
Act"  in  the  said  Lands  Clauses  Consolidation  Act  shall 
mean  this  Act ;  and  the  Expression  ''  the  Promoters  of  the 
Undertaking"  in  the  said  Act  shall  mean  and  include  the 
said  Commissioners  of  Her  Majest/s  Works  and  Public 
Building^  and  any  County  Board  seeking  to  acquire  Lands 
imder  this  Act. 
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SCHEDULES  referred  to  in  the  foregoing  Act. 


SCHEDULE  (A.) 

Table  of  County  Prison  Boards,  containing  the  Number  of  Members 
to  be  appointed  for  the  Landward  Part  of  each  County  by  the  Com- 
missioners of  Supply  thereof;  for  the  Burghs  situated  m  each  County 
by  the  Magistrates  thereof. 


COUNTT. 

Landward  Part  of 
County  and  Bnrgba. 

11 

11 

COUMTY. 

Landward  Part  of 
County  and  Borgha. 

11 

1. 

2. 

3. 

1. 

2. 

3. 

1.  Aberdeen 

2.  Argyle     .     . 

3.  Ayr     .     .     . 

• 

4.  Banff  .     .     . 

5.  Berwick  .     . 

6.  Bute    ,     .     . 

7.  Caithness 

8.  Clackmannan 

Landward  Part 
Aberdeen      .    . 
Peterhead     .    . 

Landward  Part 
Campbeltown    . 

Landward  Part 
Ayr     ...     . 
Irvine.    .    .    . 
Kilmarnock  .     . 

I^iandward  Part 
Banff  .... 

Landward  Part 

Landward  Part 
Rothesay .    .     . 

Landward  Part 
Landward  Part 

15 
7 
1 

23 

11 
1 

12 

"iT 
1 

1 
2 

19 

7 

1 

8 

8 

7 
7 
6 

9.  Dmnbarton 

10.  Dumfries    . 

11.  Edinburgh  . 

12.  Elgin     .    . 

13.  Fif e  .     .     . 

liandward  Part 
Dumbarton  .     . 

Landward  Part 
Dumfries.    .    . 

Landward  Part 
Edinburgh    .     . 
Leith  .... 
Musselburgh.     . 
Portobello    .    . 

Landward  Part 
Elgin  .... 

liandward  Part 
Cupar.     .     .     . 
Dunfermline 
Dysart     .     .     . 
Kirkcaldy     .     . 
St  Andrews  .     . 

7 
1 

J^ 

14 
2 

16 

6 
9 
2 
1 
1 

19 

7 

1 

8 

IT 

1 
2 
1 

1 
1 

19 
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COIIMTT. 


14.  Forfar 


16.  Haddington. 

16.  Invemen 

17.  Kincardine  . 

18.  EinroflB    .    . 

19.  Kirkcudbright 

20.  Lanark    . 


SI.  linlithgoii 


22.  Nairn  . 


LaodwarA  Part  of 
Goan^  and  Bargba. 


Liandward  Part 
Arbroath. 
Brechin  . 
Dundee  . 
Forfar.  . 
Montrose. 


Liandward  Part 
Dunbar    .    .    . 
Haddington  . 


Landward  Part 
InyemeflB . 


Landward  Part 

Landward  Part 

Landward  Part 

Landward  Part 
Airdrie  . 
Glasgow  . 
Hamilton. 
Lanark  . 
Rutherglen 


Landward  Part 
Linlithgow   .    . 


Landward  Part 
Nairn  .... 


1" 


16 


COUNTT. 


23.  Orkney  . 

24.  Peebles  . 

26.  Perth     . 

26.  Renfrew 


27.  Boob  and  7 
Cromarty) 


6 

28. 

Roxburgh   . 

T 

10 

29. 

Selkirk  .    . 

14 

80. 

Stirling.    . 

31.  Sutherland. 

32.  Wigtown    . 

83.  Zetland  .    . 


Landwaird  Paitof 
Coon^  and  IIur|(ba> 


Landward  Part 

Landward  Part 
Peebles    .    .    . 


Landward  Part 
Perth  .... 


Landward  Part 
Greenock .    .    . 
Paisl^jT    •    •    • 
Port-Glasgow   . 
Renfrew  .    .    . 


Landward  Part 

Landward  Part 
Jedburgh      .    . 


Landward  Part 

Selkirk     .    .    . 


Landward  Part 
StLrHng  .  .  . 
Falkirk    .    .    . 


Landward  Part 

Landward  Part 
Stranraer.    . 


Landward  Part 
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SCHEDULE  (B.) 


Name. 


Sex. 


Age. 


Occap*- 


Marrfed 
or  Un- 
married. 


Offenc& 


County 

where 

Offence 

committed. 


Date 

of 

Offence. 


Number  of 
prerlons 

Ckynvictlona, 

and  from 
wbst  Court!. 


Sen- 


Date 
of 

Sentence. 


*  The  Period  for  which  the  Prisoner  is  sentenced  to  be  imprisoned,  and  the 
Prison  in  which  he  is  sentenced  to  be  confined,  are  to  be  inserted  under  this 
HeML 


Cap.  CVI. 

An  Act  to  amend  the  Lands  Clauees  ConeoUdaiian  Acts 
(1845)  in  regard  to  Sales  and  CampenscUion  for  Land  by 
way  of  a  Bentcharge^  Annual  Feu  Duty  or  Ground  Annucd, 
and  to  enable  Her  Majesties  Principal  Secretary  of  State 
for  the  War  Department  to  avail  himself  of  the  Powers  and 
Provisions  contained  in  the  same  Acts. — [20fA  August 
1860.] 

Whbbeas  it  is  expedient  to  extend  the  Provisions  of  the 
Lands  Clauses  Consolidation  Acts,  1845,  in  regard  to  Sales  8^9  Vict, 
of  Land,  or  Compensation  for  Damages,  in  consideration  ^  ^^' 
of  an  annual  Rentcharge,  Annual  Fen  Duty  or  Ground 
Annual,  and  to  enable  Her  Majesty's  Principal  Secretary 
of  State  for  the  War  Department  to  avail  himself  of  the 
Powers  and  Provisions  contained  in  the  same  Act  for  the 
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Purchase  of  Lands  wanted  for  the  Service  of  the  War  De- 

Eartment  or  for  the  Defence  of  the  Realm :  Be  it  enacted 
7  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  as  follows : 
Part  of  I.  So  much  of  the  Tenth  Section  of  the  Lands  Cknses 

^ted^  °'  Consolidation  Act,  1845,  as  provides  that,  save  in  the  Case 
Act  of  Lands  of  which  any  Person  is  seised  in  fee  or  entitled  to 

repealed,  dispose  absolutely  for  their  own  Benefit,  the  Consideration 
to  DC  paid  for  any  Lands,  or  for  any  Damage  done  thereto, 
shall  be  in  a  gross  Sum,  is  hereby  repealed. 
Sects.  10  IL  The  Power  to  sell  and  convey  Lands  in  consideration 
rwlted  °'  ^^  *°  annual  Eentcharge  provided  by  the  Tenth  Section  of 
Act,  as  to  the  said  Act,  and  the  rower  to  recover  such  Rentcharge 
TOir&o*°  pi^vided  by  the  Eleventh  Section  of  the  said  Act,  are  here- 
Lands  for  Dy  extended  to  all  Cases  of  Sale  and  Purchase  or  Compen- 
Sn^^***^  sation  under  the  said  Act  where  the  Parties  interested  in 
charge,  such  Sale,  or  entitled  to  such  Compensation,  are  under  any 
and  to  re-  Disability  or  Incapacity,  and  have  no  Power  to  sell  or  con- 
tended to  vey  such  Lands,  or  to  receive  such  Compensation,  except 
^Saies,  under  the  Provisions  of  the  said  Act. 
Parties^are.  m*  ^ho  Powcr  to  Sell  and  convey  Lands  in  considera- 
under  Dis-  tiou  of  an  Annual  Feu  Duty  or  Ground  Annual,  under  the 
Bixniiar  '^^^^^  Section  of  the  Lands  Clauses  Consolidation  (Scotland) 
Proviso  Act,  1845,  and  the  Power  to  recover  such  Annual  Feu 
^rf  to"  ^"^y  ^^  Ground  Annual,  are  hereby  extended  to  all  Gases 
Ctnds  sold  of  Sale,  or  Purchase  or  Compensation  under  the  said  Act, 
under  where  the  Parties  interested  in  such  Sale  are  under  any 
8  A*9  ^°  Disability  or  Incapacity,  and  have  no  Power  to  sell  or  con- 
vict, 0. 19.  vey  such  Lands,  or  to  receive  such  Compensation,  except 

under  the  Provisions  of  the  said  Act. 
Amount         IV-  In  cverv  Case  of  such  Sale  or  Compensation  by  any 
cWo^    Parties  other  than  Parties  seised  in  fee  or  entitled  to  dispose 
be  settled    absolutely  of  the  Lands  so  sold  or  damaged,  the  Amount  of 
dirwted'^'^  «ich  Rentcharge,  Annual  Feu  Duty  or  Ground  Annual, 
in  the  9th   hereiu-before  mentioned,  shall  be  settled  in  the  Manner  di- 
reciteT  °^  ^^^^^  'o  the  Ninth  Section  of  each  of  the  said  Acts  respec- 
Aois.         tively  :  Provided  that  the  Amount  of  such  Annual  Eent- 
charge,  Annual  Feu  Duty  or  Ground  Annual,  shall  in  no 
case  be  less  than  One  Fourth  Part  greater  than  the  Net 
annual  Rent  received  by  the  Parties  beneficially  interested 
in  such  Lands,  upon  an  Average  of  the  last  Seven  Years ; 
and  that  a  Charge  of  Five  per  Cent,  on  the  gross  Sum  esti- 
mated or  fixed  as  aforesaid,  by  way  of  Compensation  for 
any  Damage  that  may  be  done  to  th^  said  Lands,  shall  in 
all  such  Cases  be  added  to  and  shall  fgrm  a  Part  of  the  said 
Rentcharge,  Annual  Feu  Duty  or  Ground  Annual;  and 
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that  no  Fine,  Foregift,  Grassum,  Premium,  or  other  Con- 
sideration in  the  Nature  thereof,  shall  be  paid  or  taken  in 
respect  of  the  Lands  so  sold  or  damaged,  other  than  the 
Annual  Rentcharge,  Annual  Feu  Duty  or  Ground  Annual, 
made  payable  for  such  Lands :  Provided  also,  that  such 
Rentcharge  shall  be  and  remain  upon  and  for  the  same 
Uses,  Trusts,  and  Purposes  as  those  upon  which  the  Rents 
and  Profits  of  the  Lands  so  conv^ed  stood  settled  or  as- 
sured at  or  immediately  before  the  Conveyance  thereof,  and 
shall  be  a  First  Char^  on  the  Tolls  and  Rates,  if  any, 
payable  under  the  special  Act. 

V.  In  case  the  Promoters  of  the  Undertaking  shall  be  if  Lands 
empowered,  by  any  Act  or  Acts  relating  thereto,  to  begy'l^J^ 
passed  after  the  passing  of  this  Act,  to  borrow  Money  to  an  of  Bent- 
Amount  not  exceeding  a  prescribed  Sum,  then  in  the  ^vent^JJJJJj 
of  the  Promoters  of  the  Undertaking  agreeing  at  any  Time  Powen  to 
after  the  passing  of  this  Act  with  any  Person,  under  the^'^^J*^ 
Powers  of  this  Act  and  of  either  of  the  Acts  herein-befiire  tiooAiiy. 
mentioned,  or  of  either  of  the  said  Acts,  only,  for  the  Par- 
chase  of  any  Lands  in  consideration  of  the  Payment  of  a 
Rentcharge,  Annual  Feu  Duty  or  Ground  Annual,  the 
Powers  of  the  Promoters  of  the  Undertaking  for  borrowing 
Money  shall  be  reduced  by  an  Amount  equal  to  Twenty 
Years  Purchase  of  any  Rentcharge,  Annnal  Feu  Daty  or 
Ground  Annual,  so  for  the  Time  beings  payable. 

VL  The  Clauses  contained  in  ^^The   Lands   Clauses  Ortoin 
Consolidation  Act  (1846),"   relating  to  the  Purchase  of^^'^.Jj^ 
Lands  by  Agreement,  and  to  Agreements  for  Sale  and  Con-  c  is,  ex- 
veyances.  Sales,  and  Releases  of  any  Lands  or  H^reJ*^- P^^JlJg 
nients,  or  any  Estate  or  Interest  therein,  by  Parties  under  of  Land, 
Disability,  shall  extend  and  be  applicable  to  all  Purchases  ^J?^ 
of  Land  and  Hereditaments  for  public  Purposes  which  shall  Purposes, 
be  hereafter  made  by  the  Council  of  any  City  or  Borough, 
with  the  Sanction  of  the  Commissioners  of  Uer  Majesty's 
Treasury,  under  the  Powers  for  that  Purpose  contained  in 
*^  The  Municipal  Corporation  Mortgages,  &c.  Act  (I860)." 

Vn.  For  the  Purchase  or  Acquisition  of  any  Messuages,  Power  to 
Lands,  Tenements,  and  Hereditaments  wanted  for  the  Ser-  fo^I'^S^ 
vice  of  the  Admiralty  or  of  the  War  Department  or  for  the  to  use  th« 
Defence  of  the  Realm,  it  shall  be  lawful  for  Her  Majesty's  ^^^^^'^ 
Principal  Secretary  of  State  for  the  War  Department  for  Promoters 
the  Time  being  to  use  all  or  any  of  the  Powers  and  Pro-^"i,®L 
visions  by  the  Lands  Clauses  Consolidation  Act,  1845,  and  8  ft  9  Viet, 
bjT  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,^  ^^ 
given  to  Promoters  of  the  Undertaking,  as  therein  men- 
tioned, and  for  such  Purposes  the  said  Principal  Secretary 
shall  be  deemed  and  taken  to  be  the  Promoters  of  an  Under- 
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taking  within  the  Meaning  of  the  said  Act,  and  all  ^ 
Powers  and  Provisions  thereof  shall,  if  used  by  Her  Majesty^s 
Principal  Secretaiy  of  State  for  the  War  Department,  be 
treatea  as  if  they  were  contained  in  the  Fifth  and  Sixth 
VicUyna,  Chapter  Ninety-four,  for  the  Purpose  of  bong 
used  and  made  available  by  the  Principal  Officers  of  Her 
Majesty's  Ordnance,  and  had  been  transferred  to  the  said 
Principal  Secretary  for  the  Time  being  by  the  Eighteenth 
and  Nineteenth  Victoria^  Chapter  One  hundred  and  seven- 
teen, for  the  Purposes  aforesaid:  Provided  always,  that 
nothing  herein  contained  shall  authorize  any  Purchase 
otherwise  than  b^  Agreement  of  any  Land,  except  accord- 
ing to  the  Provisions  of  the  Twenty-third  Section  of  the 
said  Act  of  the  Fifth  and  Sixth  Victoria^  or  prejudice  or 
affect  the  Powers  and  Authorities  of  the  said  Principal 
Secretary  for  the  Time  being  under  the  said  last-mentioned 
Statutes,  or  either  of  them. 

TndVA  9       ^^'  ^^  ^^^  ®^*^^  ^®  ^^^^  *"^  construed  as  Part  of 
Vict.,  00.    the  said  Lands  Clauses  Consolidation  Act,  1845,  or  of  the 
totewn^-  ^*°^^  Clauses  Consob'dation  {Scotland)  Aci,  1845,  in  all 
struedi^'  Matters  in  which  it  relates  to  the  said  Acts  respectively ; 
gether.       and  in  citing  this  Act  in  other  Acts  of  Parliament,  and  in 
legal  Instruments,  it  shall  be  sufficient  to  use  the  Express 
sion  of  ^^  The  Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  1860." 


Cap.  CXL 

An  Act  for  granting  to  Her  Majesty  certain  Duties  of 
Stampsy  and  to  amend  the  Laws  relating  to  the  Stamp 
Duties.— I28tli  August  I860.] 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiftil  and  loyal  Subjects,  the 
Commons  of  the  United  Kingdom  of  Great  BnUnn  and 
Ireland  in  Parliament  assembled,  towards  raising  the  neces- 
sary Supplies  for  defraying  Your  Majest3r's  public  Expenses, 
and  making  a  permanent  Addition  to  the  Public  Revenue, 
have  freely  and  voluntarily  resolved  to  grant  unto  Yonr 
Majesty  the  Duties  herein-after  mentioned ;  and  do  humblj 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  bv  the  Qoeen*s  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 
L  From  and  after  the  Day  of  the  passing  of  this  Act 
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there  shall  be  ^nted,  raised,  levied,  and   paid  in  and  After  pass- 
throughout  the  United  Kingdom  of  Great  Britain  andj^^^f^ 
Ireland,  for  the  Use  of  Her  Majesty,  Her  Heirs  and  Sue-  Dutiee  de- 
cessors,  for  and  in  respect  of  the  several  Instraments,  Matters,  g^^^'J^ 
and  Things  described  or  mentioned  in  the  said  Schedule,  or  to  be 
for  or  in  respect  of  the  Vellum,  Parchment,  or  Paper  upou*'^**^^ 
which  any  of  them  respectively  shall  be  written,  the  several 
Stamp  Duties  or  Sums  of  Money  set  down  in  Figures 
against  the  same  respectively,  or  otherwise  specified  and 
set  forth  in  the  said  Schedule,  which  said  Schedule,  and 
the  several  Provisions,  Regulations,  and  Directions  therein 
contained  with  respect  to  the  said  Duties,  and  the  Instru- 
ments, Matters,  and  Things  charged  therewith,  shall  be 
deemed  and  taken  to  be  Part  of  this  Act,  and  shall  be 
applied  and  put  in  Execution  accordingly :  Provided  that 
nothing  herein  contained  shall  in  any  way  alter  or  affect 
the  Act  passed  in  the  Twelfth  and  Thirteenth  Years  of  the 
Reign  of  Her  present  Majesty,  entitled  An  Act  to  confer 
certain  Powers  on  the  Railway  Passengers  Assurance  Com-- 
panvj  or  the  Duties  thereby  imposed. 

H.  The  Stamp  Duties  now  payable  for  and  in  respect  of  stamp 
the  several  Instruments,  Matters,  and  Things  mentioned  or^'**^^^"®^ 
described  in  the  Schedule  to  this  Act  annexed,  whereon  ]^^.^  ^'^ 
other  Duties  are  by  this  Act  granted,  shall  respectively  ^^  *^» 
from  and  after  the  Day  of  the  passing  of  this  Act  cease  and  i^  Soh^uie 
determine,  and  the  same  are  hereby  repealed  :  Provided  repealed. 
that  the  Stamp  Duties  now  chargeable  on  any  of  the  said 
Instruments,  Matters,  and  Things,  and  not  the  said  other 
new  Duties,  shall  be  payable  in  respect  of  such  of  them  as 
shall  be  made,  signed,  or  dated  at  any  Time  before  or  upon 
the  Day  of  the  passing  of  this  Act. 

in.  From  and  after  the  Thirty-first  Dav  of  DeeenUfer  Aiiowa,nceB 
One  thousand  eight  hundred  and  sixty,  the  Allowances  ^J^R*"**^ 
granted  respectivdy  by  the  Eighteenth  Section  of  the  Act  stamps 
passed  in  the  Thirteenth  and  Fourteenth  Years  of  Her^^^^y 
Majesty,  Chapter  Ninety-seven,  in  respect  of  Stamps  foruvict.,c. 
Receipts,  and  by  the  Twenty-fourth  Section  of  the  A.ct|^^J^J^ 

Sssea  in  the  Seventeenth  and  Eighteenth  Years  of  Here,  ss, to 
ajesty.  Chapter  Eighty-three,  in  respect  of  Stamps  for<^«^*'^^ 
Drafts,  Bills,  and  Notes,  and  any  Allowance  granted  by  or!^cegnni- 


payable  under  any  other  Act  in  respect  of  any  of  the^*^^®^ 
otamps  herein-aft;er  mentioned,  shall  cease;  and  in  lieu  ^'^' 
thereof  there  shall  be  granted  and  allowed  to  eveir  Person 
who  at  one  and  the  same  Time  shall  produce  at  the  Office 
of  the  Commissioners  of  Inland  Revenue  in  London  or 
DubUn  Paper  to  be  stamped  with  Stamps  for  denoting  any 
Rate  of  Duty  not  exceeding  One  Snilling  on  B&  of 
Exchange,  Drafts,  or  Orders,  or  Promissory  Notes,  or 
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Stamps  for  denoting  the  Doty  of  One  Penny  on  any  Inatrn- 
ment  or  Document  whatever  (except  Postage  Stamps  and 
Customs  Stamps),  to  the  Amount  of  Two  Pounds  or 
upwards  in  the  whole  of  all  or  any  of  such  Stamps  as  afore- 
said,  and  to  every  Person  who  at  one  and  the  same  Time 
shall  Purchase  anj  such  Stamps  as  aforesaid  at  the  Office 
of  the  said  Commissioners  in  London^  Edinburgkj  or  Dublin^ 
to  the  Amount  aforesaid,  or  of  any  Distributor  or  Sub- 
Distributor  of  Stamps  at  any  Place  not  within  the  Distance 
of  Ten  Miles  from  the  said  Offices  respectively,  to  the 
Amount  of  One  Pound  or  upwards,  an  Allowance  of  Ten- 

Ence  for  every  Twenty  Shillings  of  the  Amount  of  the 
uties  denoted  by  such  Stamps. 
Provisiona      fV".  All  the  Powers,  Provisions,  Clauses,  Regulations, 
ActB™^    Directions,  Allowances,  and  Exemptions,  Fines,  Forfeitures, 
apply  to     Pains,  and  Penalties,  contained  in  or  imposed  by  any  Act 
*^  ^^     or  Acts,  or  any  Schedule  thereto,  relating  to  any  Duties  of 
the  same  Kind  or  Description  heretofore  payable  in  the 
United  Kingdom  and  in  Force  at  the  Time  of  the  passing 
of  this  Act,  shall  respectively  be  of  full  Force  and  Effect 
with  respect  to  the  Duties  by  this  Act  granted,  and  to  the 
Vellum,  Parchment,   Paper,    Instruments,  Matters,  and 
Things  charged  and  chargeable  therewith,  and  to  the  Per- 
sons liable  to  the  Payment  of  the  said  Duties,  so  far  as  the 
same  are  or  shall  be  applicable  in  all  Cases  not  herebv 
expressly  provided  for;  and  shall  be  observed,  applied, 
allowed,  enforced,  and  put  in  Execution  for  and  m  the 
raising,  levying,  collecting,  and  securing  of  the  said  Duties 
hereby  granted,  and  otherwise  in  relation  thereto,  so  far  as 
the  same  shall  not  be  superseded  by  and  shall  be  consistent 
with  the  express  Provisions  of  this  Act,  as  fully  and  effec- 
tually to  all  Intents  and  Purposes  as  if  the  same  had  been 
herein  repeated  and  specially  enacted,  mutatis  muUmduj 
with  reference  to  the  Duties  oy  this  Act  granted. 
S'pJlSf *     V.  The  Duties  by  this  Act  granted  on  Promissanr  Notes 
i^ndsBo^ii^ade  or  purporting  to  be  made  out  of  the  United  kingdom 
NoteB  to  te  shall  be  denoted  by  adhesive  Stamps,  to  be  provided  by  the 
adhesive     Commissioners  of  Inland  Bevenue  for  the  Purpose,  or  by 
stamps,      anv  Stamps  of  sufficient  Amount  which  shall  have  been  pro- 
vided for  denoting  the  Duties  on  Bills  of  Exchange  made 
out  of  the  United  Kingdom ;  and  the  proper  adhesive  Stamp 
for  denoting  the  Dutv  on  any  such  Note  shall  be  affixed 
thereon,  and  be  cancelled  at  the  same  Time  and  Times,  and 
in  like  Manner  as  is  provided  by  the  Fiftti  Section  of  an  Act 
passed  in  the  Seventeenth  and  EighteenUi  Years  of  Her 
present  Majesty,  Chapter  Eighty-three,  and  the  Twelfth 
Section  of  an  Act  passed  in  the  present  Session,  Chapter 
Fifteen,  in  the  case  of  Bills  of  Exchange  therein  respectively 
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mentioned^  and  under  the  like  Penalties  respectively  for  any^ 
Neglect  thereof;  and  the  said  respective  Sections  shall  be 
read  as  if  the  same  were  inserted  in  this  Act  expressly  in 
reference  to  the  Promissory  Notes  aforesaid,  and  the  Duties 
by  this  Act  granted  thereon,  as  well  .as  to  the  Bills  of  Ex- 
change therein  respectively  mentioned. 

VI.  The  Term  "Contract  Note,*'  wherever  the  same  isOoxwtruo- 
Qsed  in  this  Act,  shall  mean  any  Note  or  Memorandum  x^!^ 
mentioned  or  referred  to  under  the  Head  Contract  Note  in  ^'Contnot 
the  Schedule  to  this  Act ;  and  the  Term  « Insurance"  shall ^l^^^ 
mean  also  and  shall  include  the  Term  "  Assurance."  anoe.** 

Vn.  The  Stamp  Duty  on  Contract  Notes  may  be  denoted  stamps  on 
either  by  impressed  or  adhesive  Stamps,  and  the  said  Com-^^^^^ 
missioners  shall  provide  Stamps  of  both  Descriptions ;  and  be  im- 
in  any  Case  where  a  Contract  Note  is  made,  and  the  samePJJ^^f 
is  not  written  on  an  impressed  Stamp,  there  shall  be  affixed  if  adhesive, 
thereon  a  proper  adhesive  Stamp ;  and  every  Person  ^^^^  J^j^L*"' 
shall  make  or  sign  a  Contract  Note  to  which  an  adhesive 
Stamp  shall  be  affixed  shall  effectually  cancel  and  obliterate 
the  Stamp  by  writing  upon  or  across  it  his  Name  or  the 
Name  of  nis  Firm,  or  the  Initials  thereof  respectively,  and 
by  adding  thereto  the  Date  of  such  cancelling,  and  so  and 
in  such  Manner  that  the  said  Stamp  cannot  b^  used  upon 
or  for  any  other  Document  or  Writing ;  and  if  any  Person 
shall  make  or  sign  any  Contract  Note  by  this  Act  chargeable 
with  Stamp  Duty  without  the  same  being  duly  stamped  to 
denote  the  said  Duty ;  or  shall  refuse  or  neglect  to  cancel 
and  obliterate'  as  aforesaid  any  adhesive  Stamp  affixed 
thereon,  he  shall  forfeit  the  Sum  of  Twenty  Pounds ;  and 
no  Charge  for  Brokerage,  Commission,  Agency,  or  others 
wise,  maae  or  to  be  made  by  any  Broker,  Agent,  or  other 
Person  in  or  about  the  Sale  or  ]Purcha8e  mentioned  or  re- 
ferred to  in  any  Contract  Note  made  or  signed  by  him,  shall 
be  lawful  unless  such  Contract  Note  shall  be  duly  stamped, 
and  the  Stamp  thereon,  if  adhesive,  properly  cancelled. 

VIII.  Where  any  Insurance  in  respect  of  which  a  Policy  On  Be- 
or  Agreement  is  chargeable  with  Stamp  Duty  under  this  J®'^  of 
Act  shall  be  renewed  or  continued  on  the  !rayment  of theR©?°* 
farther  Premium  or  Consideration,  whether  in  pursuance  o^^^J?^ 
any  Stipulation  in  the  Policy  or  Agreement  or  otherwise,  a  JnSjSe  * 
Beceipt  for  such  further  Premium  or  Consideration  shall  be  l>uty* 

S'ven  by  the  Person  who  shall  receive  the  same,  and  such 
eceipt  shall  for  the  Purposes  of  this  Act  be  and  be  deemed 
the  Policy  or  Agreement  for  such  renewed  or  continued 
Insurance  and  be  chargeable  with  the  Duty  by  this  Act 
granted ;  and  if  any  Person  shall  receive  any  Money  for 
Premium  or  Consideration  for  any  such  Insurance,  and  shall 
not  within  a  Month  make  out  and,  if  required,  deliver  a  duly 
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stamped  Policy  or  Agreement  in  respect  thereof;  or  in  the 
Case  of  a  Renewal  or  Continuance  of  such  Insurance,  shall 
not  thereupon  ^ve  such  Receipt  as  aforesaid  duljr  stamped ; 
or  if  any  such  rerson  shall  deliver  or  cause  to  be  delivered 
any  Pohcy  or  Agreement,  or  give  or  cause  to  be  given  any 
Receipt  not  duly  stamped,  he  snail  forfeit  the  sum  of  Twenty 
Pounas ;  and  where  the  Insurance  shall  be  made,  renewed, 
or  continued  by  or  for  anySociety  or  Company,  the  Person 
who  shall  be  a  managing  Director,  or  the  Secretary  or  other 
principal  Officer  thereof,  at  the  Time  of  the  Payment  of 
any  such  Premium  or  Consideration,  and  of  any  such  De- 
fault or  unlawiul  Act  being  done  or  suffered  as  aforesaid, 
shall  be  held  and  deemed  to  be  a  Person  doing  or  sufimng 
the  Default  or  unlawful  Act,  and  shall,  as  well  as  the  So- 
ciety or  Company,  and  the  Members  thereof  who  may  by 
Law  be  chargeable  therewith,  be  subject  and  liable  to  the 
said  Penalty  m  respect  thereof. 
Adhemve       IX.  The  Duties  hereby  granted  on  Instruments  of  Insur- 
ed &2m"  *^^®  ™*y  "^  denoted  by  any  adhesive  Stamps  that  the 
or  both,^  Commissioners  of  Inland  Revenue  may  provide  for  the  Pur- 
™^  ^      pose,  and  in  the  meanwhile  by  any  adhesive  Stamps  provided 
insur^ces.  oy  them  not  appropriated  by  Name  to  any  other  Instrument, 
as  well  as  by  impressed  Stamps,  or  by  a  Combination  of 
both  impressed  and   adhesive   Stamps ;   and  in  any  Case 
where  an  adhesive  Stamp  is  issued  it  shall  be  cancelled  by 
writing  upon  the   Stamp  the  Name  of  the  Person  or  the 
Society  or  Company  making  the  Insurance,  or  the  Initials 
thereof,  and  the  Date  of  Writing  the  same,  and  also  any 
Particulars  relating  to  the  Insurance  for  which  the  Stamp 
may  be  adapted ;  and  in  default  thereof  such  Person  or  So- 
ciety or  Company,  and  also  the  managing  Director,  Secre- 
tary, or  other  principal  Officer  as  aforesaid  of  any  such  Society 
or  Company,  shall  forfeit  the  Sum  of  Ten  Pounds. 
The  stamp     X.  Whereas  it  is  expedient  to  reduce  the  Stamp  Duty 
p^i^eT of  °^^  chargeable  on  Policies  of  Insurance  upon  Lives  for 
i^nz^ra  small  Sums :  Be  it  enacted,  In  lieu  of  the  Stamp  Duty  of 
ja  Lives     Sixpence  now  payable  upon  or  for  or  in  respect  of  any  Policy 
not  ex^-  of  Insurance  or  other  Instrument  by  whatever  Name  the 
a^^^  '^  same  shall  be  called,  whereby  any  Insurance  shall  be  made 
^  upon  any  Life  or  Lives,  or  upon  any  Event  or  Contingency 

relating  to  or  depending  upon  a  Life  or  Lives,  where  the 
Sum  insured  shall  not  exceed  Twenty-five  Pounds,  there 
shall  be  charged  and  payable  the  Stamp  Duty  of  Threep^ce« 
No  Duty  XI.  No  Insurance  from  Loss  or  Damage  by  Fire  in  any 
anc^oT"  Sum  not  exceeding  Twenty  Pounds,  made,  renewed,  or  con- 
Workmen'B  tiuucd  at  the  Instance  or  for  the  Benefit  of  any  Working  Me- 
ex^eding  chanic.  Artificer,  Handicraftsman,  or  Labourer  on  the  Tools 
X20.         or  Implements  of  Work  or  Labour  used  by  any  such  Person 
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in  his  Work  or  Employment,  shall  be  chargeable  with  any 
Stamp  Dnty ;  provided  that  such  Insurance  be  effected 
by  a  separate  Policy,  or  that  a  distinct  Sum  be  assured  on 
such  Tools  or  Instruments. 

XII.  The  Stamp  Duty  of  Sixpence  by  the  Act  of  the  The  stamp 
present  Session  of  Parliament,  Chapter  Fifteen,  charged  o"X**''mCTit 
an  Agreement  under  Hand  only  may  be  denoted  by  an  ad-  ma;^  be  ad- 
hesive Stamp  in  any  Case  where  the  same  is  capable  of^®^^^®- 
being  used  under  the  Terms  and  Restrictions  herein-after 
mentioned ;   and  the   Commissioners  of  Inland  Revenue 

shall  provide  Stamps  for  the  Purpose ;  and  whenever  any 
such  adhesive  Stamp  shall  be  used,  every  Party  to  the 
Agreement  who  shall  sign  the  same,  shall  also  at  the  Time 
of  so  signing  write  upon  or  across  the  Stamp  his  Name 
and  the  Date  of  the  Day  and  Year  of  writing  the  same,  so 
that  the  Stamp  may  be  appropriated  to  the  Instrument, 
and  effectually  cancelled  and  rendered  incapable  of  being 
used  for  any  other ;  and  in  default  thereof  the  Stamp  shaU 
be  of  no  Avail ;  and  Proof  of  the  said  Writing  upon  or 
across  the  Stamp,  as  hereby  required,  shall  be  a  necessary 
Part  of  the  Evidence  of  the  Agreement  in  any  Case  where 
such  Agreement  is  not  stamped  with  an  impressed  Stamp. 

XIII.  Every  Writing  or  Document  entitling  or  intenaed  Every  De- 
to  entitle  any  Person  to  the  Delivery  of  any  Goods,  Wares,  qmw  to  be 
or  Merchandise  lying  in  any  Dock,  Port,  or  Warehouse^  or  deemed  to 
upon  any  Wharf,  as  in  the  said  Act  of  the  present  Session  ^J^  * 
is  mentioned,  shall  be  deemed  to  be  made  and  given  upon  Transfer 

a  Sale  or  Transfer  of  the  Property  in  such  Goods,  Wares,  ^^^j^^ 
or  Merchandise,  unless  the  contrary  shall  be  expressly  stated  stated. 
therein  by  the  Person  making  or  giving  the  same ;  and  if  Penalty 
any  Person  shall  untruly  state  or  by  any  Word  or  Words  g '  ^^  , 
signify  or  cause  or  permit  to  be  untruly  stated  or  signified       ^^^ 
in  any  such  Writing  or  Document  that  the  same  is  not 
made  or  given  upon  a  Sale  or  Transfer ;  or  if  any  Person 
shall  himself  or  by  his  Servant  or  other  Person  procure  or 
require  the  Delivery  of  any  of  the  Groods,  Wares,  or  Mer- 
ciiandise  therein  mentioned,  knowing  that  the  same  contains 
any  such  untrue  Statement,  every  such  Person  shall  forfeit, 
over  and  above  any  other  Penalty  to  which  he  may  be  liable, 
the  Sum  of  Twenty  Pounds;  but  any  such  Writing  or  Order  not 
Document  shall  not,   by  reason  of  the  same  not  being  ^^*'^" 
stamped,  be  invalid  in  the  Hands  of  the  Person  having  the 
Custody  of  the  Goods,  Wares,  and  Merchandise,  and  de- 
livering out  the  same,  unless  such  Person  shall  be  Party  or 
pri^  to  the  Fraud  thereby  committed. 

XTV.  The  Stamp  Duty  of  One  Penny  payable  on  any  The  stamp 
such  Writing  or  Document  as  in  the  last  preceding  Clause  ^^^  °»  * 
is  mentioned  shall,  in  the  Absence  of  any  special  Agree-  oMer^be 
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Mid  by  the  ment  between  the  Parties  relating  to  it,  be  paid  by  the 
qS^'*^  Person  requiring  the  Writing  or  Document ;  and  it  shall 
tiie  oSer.  be  lawftil,  in  any  such  Case,  for  the  Person  of  whom  the 
Writing  or  Document  is  required  to  refuse  to  give  the 
same  until  the  Amount  of  the  Stamp  Duty  thereon  be  paid 
to  him. 
We^hi-        XV.  Whereas  a  Practice  prevails  in  relation  to  certain 
to^beiUkbie  Descriptions  of  Goods,  Wares,  and  MercJiandise  lying  in 
M  Dock     Docks  and  Warehouses,  and  upon  Wharfs,  for  the  Company 
"™"**"  or  Person  in  whose  Custody  the  same  may  be  to  deliver  to 
the  Owner  thereof,  in  addition  to  a  Warrant  evidencing  the 
Title  to  the  Property,  a  certain  other  Document  termed  a 
Weight-Note,  such  Document  being  intended  to  be  delivered 
by  or  on  behalf  of  the  Owner  to  the  Purchaser  of  the  Ghxxls 
mentioned  in  the  Warrant  upon  any  Sale  thereof  before  the 
Completion  of  the  Contract  for  Sale,  but  which  other  Doca- 
ment  as  well  as  the  Warrant  is  chargeable  with  the  Daty 
of  Threepence  under  the  Head  Dock  Warrant  in  the 
Schedule  to  the  said  Act  of  the  present  Session,  and  it  is 
expedient  that  the  same  should  be  exempted  from  the  said 
Duty :  Be  it  therefore  enacted.  In  any  Case  where  a  Docu- 
ment designated  a  Warrant,  chargeable  with  and  duly  stamped 
for  denoting  the  Payment  of  the  said  Duty  of  Tmreepence, 
and  also  a  Document  termed  a  Weight-Note,  or  any  other 
Document  of  the  like  Character  or  Description  relating  only 
to  the  same  Gk>ods,  Wares,  or  Merchandise  as  are  specific 
in  the  Warrant,  shall  be  issued  by  the  Company  or  Person 
in  whose  Custody  the  said  Groods,  Wares,  or  Merchandise 
shall  be,  to  the  Owner  thereof  or  his  Broker  or  Agent,  the 
,   Weight-Note  or  other  Document  aforesaid  shall  be  exempt 
from  the  said  Duty  of  Threepence. 
Certafai^^       XVI.  The  Stamp  Duty  of  One  Penny  by  the  said  Act 
ExCaote'   of  the  present  Session  charged  upon  a  certified  Copy  or  Ex- 
from  Be-    tract  of  or  from  any  Register  of  Births,  Baptisms,  Mar- 
tobe" ^^^  riages,  Deaths,  or  Burials  shall  not  be  deemed  to  have  been 
charge-     or  to  be  payable  upon  any  such  Copy  or  Extract  which  is 
stamp****   or  shall  be  furnished  by  any  Clergyman,  Registrar,  or  other 
Duty.        official  Person,  pursuant  to  and  for  the  Purposes  of  any  Act 
of  Parliament,  or  to  any  General  or  Superintending  Regis- 
trar  under  any  Greneral  Regulation,  nor  in  any  Case  where 
the  Person  giving  the  Copy  or  Extract  is  not  entitled  to  any 
Fee  or  Reward  for  the  same. 
^^^j,       XVn.  No  Draft,  or  Order,  Writing,  or  Document  for 
Bankers     the  Payment  or  for  entitling  any  Person  to  the  Paymeot 
SabiTOt^    by  or  tnrough  any  Banker  or  Person  acting  as  a  Banker  of 
to  more      any  Sum  of  Money,  such  Draft,  Order,  Writing,  or  Doco- 
^^*       ment  being  sent  or  delivered  by  the  Person  making  or 
stamik       giving  the  same  to  the  Banker  or  Person  acting  as  .a  Backer 
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by  or  tfarough  whom  the  Payment  is  to  be  made,  and  not 
to  the  Person  to  whom  such  Payment  is  to  be  made  or  to 
any  Person  on  his  Behalf,  shall  oe  chargeable  or  be  deemed 
to  have  been  charj^able  with  any  higher  Stamp  Daty  than 
One  Penny,  notwithstanding  the  said  Payment  shall  be  or 
haye  been  thereby  directea  to  be  made  at  any  Time  after 
the  Date  thereof,  which  Duty  of  One  Penn^  may  be  denoted 
by  an  adhesiye  Stamp  to  be  cancelled  as  m  the  Case  of  a 
Draft  or  Order  on  Demand. 

XVin.  Where  any  Draft  or  Order  for  the  Payment  of  Banke™ 
Money  by  any  Banker  or  Person  acting  as  a  Banker,  g^Jn^J^' 
chargeable  with  the  Stamp  Dtity  of  One  Penny,  shall  cometo  Dmiu 
to  the  Hands  of  snch  Person  unstamped,  it  shall  be  lawful  ^^^^ 
for  him  to  affix  thereto  the  necessary  adhesive  Stamp,  and  them, 
to  canoel  the  same  in  manner  by  Law  required,  ana  upon 
so  doing  to  make  the  Payment  thereby  directed,  and  to    . 
charge  the  Daty  in  Account  against  the  Person  who  ought 
to  have  paid  the  same,  or  to  deduct  such  Duty  from  the 
Sum  so  airected  to  be  paid ;  and  such  Draft  or  Order  shall, 
so  far  as  relates  to  the  Stamp  Duty  chargeable  thereon,  be 
good  and  valid ;  but  this  shall  not  relieve  any  Person  firom 
the  Liability  to  the  Penalty  he  may  have  incurred  by 
issuing  the  said  Draft  or  Order,  unstamped. 

XIX.  Whereas  by  the  Bighteenth  Section  of  the  ActSeotis 
passed  in  the  Fifty-fifth  Year  of  the  Reign  of  King  George  f^^- 
the  Third,  Chapter  One  hundred  and  eighty-four,  the  issuing  pr^ibit- 
of  Promissory  Notes  payable  to  Bearer  on  Demand  withpe^*^* 
printed  Dates  therein  is  prohibited,  and  such  Prohibition  is  Ba^n^ 
an  unnecessary  Bestrictiou:  Be  it  enacted,  That  the  8aid^<^ 
Section  of  the  said  last^mentioned   Act  shall  be  and  is^Date^^ 
hereby  repealed :  provided  always,  that,  notwithstanding  repealed, 
anything  m  any  Act  of  Parliament  contained  to  the  con-Drafteon 
trary,  it  shall  be  lawful  for  any  Person  to  draw  ujx)n  his^^l'^e" 
Banker,  who  shall  bond  fide  hold  Money  to  or  for  his  Use^t^n^los. 
any  Draft  or  Order  for  the  Payment,  to  the  Bearer  or  to^  *» 
Order  on  Demand,  of  any  Sum  of  Money  less  than  Twenty   ^  " ' 
Shillings. 

XX.  Whereas  by  an  Act  passed  in  the  Fiftieth  Year  ofLice&oM 
the  Beicn  of  King  George  the  Third,  Chapter  Forty.one,^^;[^- 
every  Hawker,  Pedlar,  and  Petty  Chapman,  and  other  Pedlars 
trading  Person  going  ftom  Town  to  Town  or  to  other  Men*B^^I^^^ 
Houses,  in  England^  Wales,  or  Berwich^upon-Tweed  is  re>or°§o(^ 
qnired  to  take  out  a  Licence  as  therein  mentioned,  and  by^^^ 
an  Act  passed  in  the  Fifty-fifth  Year  of  the  Reign  of  the  for  My 
said  King,  Chapter  Seven tvK>ne,  such  trading  Persons  in  ^*^/'' 
Scotland  are  also  required  to  take  out  a  Licence :  Be  it  srHaiiu 
enacted,  That  a  Licence  taken  out  under  either  of  the  said 
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Acts  shall  be  suiBcient  to  authoriEe  the  trading  according 
to  the  Tenor  of  it,  in  any  Part  of  Crreai  Brkcan^  and  Adl 
be  read  as  a  Licence  granted  under  both  of  the  said  Acts. 
GommiB-        XXI.  If  any  Person  be  convicted  of  an  Offence  nnder 
ittSSd^  either  of  the  said  Two  last-mentioned  Acts,  it  shall  be 
venue  may  lawfal  for  the  Commissioners  of  Inland  Revenue,  and  they 
SS^IT^'  are  hereby  authorized,  in  case  they  shall  see  fit  so  to  do, 
under  the   to  remit  the  whole  or  any  Part  of  the  Penalty  imposed  by 
said  Acts.   ^^^^  f^^  g^^^jj^  Qffence,  notwithstanding  the  same  or  some 
Portion  thereof  may  be  payable  to  some  Party  other  than 
the  Crown. 
Penonsin      XXII.  It  shall  be  lawfu]  for  any  Person  in  the  Service 
*^*^^®^*^or  Employment  of  the  Post  Office,  without  any  Licence  or 
Poet  Office  any  Authority  other  than  this  Act,  to  carry  about  for  Sale 
PostftM     ^^^  ^  ^^  **•  ^^J  P^*^  ^^  Places  within  the  United  King- 
Stomps,     dom.  Postage  Stamps  and  printed   Forms  of  any  Kind 
*<5.i^th-  issued  from  or  used  at  the  General  Post  Office,  and  any 
cenoe.'      other  Matters  and  Things  relating  to  the  Business  of  the 
Post  Office  which  are  or  may  be  authorized  or  permitted  to 
be  sold  at  any  Post  Office ;  and  such  Person  shall  not  be 
subject  or  liable  to  any  Penalty  or  Forfeiture  for  so  doin^ 
anything  in  any  Act  or  Acts  to  the  contrary  notwith- 
standing. 
20  &  21  XXUI.  Whereas  by  the  Act  passed  in  the  Twentieth 

ProUtes^^'  and  Twenty-6rst  Years  of  Her  Majesty's  Reign,  Chapter 
and  Ad-     Seven ty-scven,  for  amending  the  Law  relating  to  Probates 
^n  ^n  -  *^^  Letters  of  Administration  in  England,  it  is  enacted  that 
la^         none  of  the  Fees  payable  to  the  Officers  of  the  Court  of 
Probate,  or  of  any  County  Court,  in  respect  of  Business 
under  the  Act,  except  the  Fees  of  District  R^riatrars  (which 
were  to  be  taken  as  their  Remuneration,  and  for  their  own 
Use),  should  be  received  in  Money,  but  that  every  such 
Fee  should  be  collected  and  received  by  a  Stamp  denoting 
the  Amount  of  the  Fee  which  otherwise  would  be  payable, 
and  Provisions  were  therein  made  for  the  proper  Collection 
of  such  Fees ;  and  it  was  also  enacted,  that  it  should  be 
lawful  for  the  Commissioners  of  Her  Majesty's  Treasury  at 
any  Time  to  order  that  the  District  Riegistrars  or  any  of 
them  should  be  paid  by  Salaries  instead  of  Fees,  and  that 
thereupon  all  Fees  payable  to  them  should  be  accounted 
for  and  paid  into  the  Exchequer  as  the  said  last-mentioned 
Commissioners  should  direct ;  and  by  an  Act  passed  in  the 
Vi<i  0. 79  8^*°^®  Year,  Chapter  Seventy-nine,  for  amending  the  Law 
ireiandl    '  relating  to  Probates  and  Letters  of  Administration  in  In- 
land^ similar  Enactments  are  contained;  and  it  may  be 
considered  expedient  in  Cases  where  the  said  last^mentioned 
Commissioners  shall. have  directed  or  shall  at  any  Time 
direct  the  District  Registrars  in  England  or  Ireland  to  be 
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Eaid  by  Salaries  instead  of  Fees,  that  such  Fees  should  also 
e  collected  and  receiyed  by  means  of  Stamps :  Be  it  there- 
fore enacted  as  follows.  In  any  Case  where  the  Commis- H  Tna- 
sioners  of  Her  Majesty's  Treasqry  have  ordered  or  shall  at^^.^^^ 
any  Time  hereafter  order  that  any  District  Registrar,  under  Begirtnura 
either  of  the  said  Acts,  shall  be  paid  by  Salary,  it  shall  be  |^  st£ury 
lawful  for  them  at  any  Time  to  order  also  that  the  Fees  or  they  may ' 
any  of  the  Fees  authorized  to  be  taken  by  such  District I^yomU) 
Begistrar  shall  be  collected  and  received  by   means  ofbeooiiect- 
Stamps;  and  thereupon,  fix)m  and  after  the  Time  to  he^^^ 
fixed  for  that  Purpose  by  any  such  last^mendoned  Order,  stamps. 
every  such  Fee  shall  be  collected  and  received  by  a  Stamp 
denoting  the  Amount  of  the  Fee  which  otherwise  would  be 
payable,  in  the  same  Manner  and  under  and  subject  to  the 
same  Provisions,  Clauses,  Begulations,  and  Directions  in 
that  Behalf  as  are  contained  in  the  said  Acts  respectively, 
in  relation  to  the  Fees  thereby  directed  to  be  collected  and 
received  by  means  of  Stamps,  and  to  the  Documents  which 
ought  to  be  stamped  to  denote  such  Fees,  as  if  such  Fees 
had  not  been  excepted  as  aforesaid,  but  had  been  expressly 
directed  by  the  said  respective  Acts  to  be  collected  and  re- 
ceived by  means  of  Stamps,  as  other  Fees  are  thereby  re- 
spectively dhrected  to  be  collected  and  received. 
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SCHEDULE  referred  to,  containing  the  Duties  by  ihii 
Act  imposed. 

AWABD  in  England  or  Ireland,  and  Award 
or  Decreet  Arbitral  in  Scotland  : 

£    8.    d. 

Where  the  Amount  or  Valae  of  the 
Matter  in  Dispute  shall  not  exceed 
501. 0    2    6 

And  where  it  shall  exceed  50/.  and 

not  exceed  lOOZ.  .        .         .        .050 

And  where  it  shall  exceed  100^  and 

not  exceed  200^  .        .         .        .      0  10    0 

And  where  it  shall  exceed  2001.  and 
not  exceed  500^.   .        .        .        .      0  15    0 

And  where  it  shall  exceed  500/.  and 

not  exceed  75U^   .        .        .        .10    0 

And  where  it  shall  exceed  750Z.  and 
not  exceed  1000/.         .        •        .15    0 

And  where  it  shall  exceed  1000/.,  and 
also  in  all  other  Cases  not  above 
provided  for  •         .        .        .       1  15    0 

CONTRACT  NOTE.  Any  Note,  Memoran- 
dum,  or  Writing,  commonly  called  a 
Contract  Note,  or  by  whatever  Name 
the  same  may  be  designated,  for  or  re- 
lating to  the  Sale  or  Purchase  of  any 
government  or  other  Public  Stodu, 
Funds,  or  Securities,  or  any  Stocks, 
Funds,  or  Securities,  or  Share  or  Shares 
of  or  in  any  Joint  Stock  or  other  public 
Company,  to  the  Amount  or  Value  of 
5L  or  upwards 0    0    1 

Dntv     eqittl 

LEASE.    Any  Assignment  or  Surrender  iBut/with  wbicb 
of  a  Lease  or  Tack  for  a  Term  of  ;•  S"^  ^ 


Years  exceeding  Thirty-five,  upon  XoLrgwbliB^bQtiio 
any  other  Occasion  than  a  Sale  or  j  j^^^Sn^ 
Mortgage  ....      Vchaiged. 


POLICY  OF  ASSURANCE  or  Insurance, 
by  whatever  Name  the  same  shall  be 
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called,  whereby  any  Sam  of  Money 
shall  be  assured,  or  agreed  to  be  paid 
only  upon  the  Death  of  any  Person, 
from  or  by  reason  of  any  Cause  inci- 
dent to  or  conseqaent  upon  travelling, 
whether  by  Land  or  Water,  or  any 
Accident  or  external  Violence,  or  any 
Cause  whatever  other  than  a  natural 
Cause;  or  whereby  any  Compensation 
shall  be  assured  or  agreed  to  be  made 
or  paid  for  personal  Injury  received 
from  any  Cause  whatever ;  or  whereby 
both  a  Sum  of  Money  upon  Death  and 
a  Compensation  for  personal  Injury  as 
aforesaid  shall  be  assured  and  agreed 
to  be  paid,  or  whereby  any  Assurance 
or  Insurance  shall  be  made  upon  Glass 
from  Loss  or  Damage  of  any  kind  ex- 
cept by  Fire, 

Where  the  Premium  or  Consideration 
for  such  Assurance,  Insurance,  or 
Agreement  shall  not  exceed  Two 
Shillings  and  Sixpence 
And  where  the  same  shall  exceed 
Two  Shillings  and  Six^nce  and 
shall  not  exceed  Five  Shdlings 
And  where  the  same  shall  exceed 
Five  Shillings,  then  for  every  Five 
Shillings  and  also  for  every  frac- 
tional Part  of  Five  Shillings 

PROMISSORY  NOTE  made  in  the  United 
Kingdom  for  the  Payment  of  any  Sum 
of  Money  exceeding  4000/. 

For  every  lOOOZ.  or  Part  of  1000/.  of 
the  Money  thereby  made  payable  . 


0    0     1 


0    0    3 


0    0    3 


0  10    0 


Foreign  PROMISSORY  NOTE  made  or 
purporting  to  be  made  out  of  the 
United  Kingdom  for  the  Payment 
within  the  United  Kingdom  of  any 
Sum  of  Money 


f  The  flame  Duty 
as  on  an  Inland 
Bill  of  Exchange 
for  the  Payment 
otherwise  than 
on  Demand  of 
Money  of  thA 
same  Amount 
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Cap.  CXXVn. 

An  Act  to  amend  the  Laws  relating  to  Attomeysj  Soticitor$y 
Proctorsj  and  Certificated  Conveyancers. — (2Sth  Angast 
I860.] 

§  XV.  Every  Person  who  has  been  admitted  and  en- 
rolled as  a  Writer  to  the  Signet,  or  as  a  Solicitor  in  the 
Supreme  Conrts  of  Seotlandy  or  as  a  Procurator  before  any 
of  the  Sheriff  Conrts  of  Scotlandy  and  who,  after  being  so 
admitted  and  enrolled,  has  been  bound  by  and  has  duly 
served  under  Articles  of  Clerisship  in  England  or  WiUes  to 
a  practising  Attorney  or  Solicitor  for  the  Term  of  Three 
Years,  and  nas  been  examined  and  sworn  in  Manner  directed 
by  the  first  herein-before  mentioned  Act  and  by  this  Act, 
may  be  admitted  and  enrolled  as  an  Attorney  and  Solicitor; 
and  Service  for  any  Part  of  the  said  Term  not  exceeding 
One  Year  with  the  London  Agent  of  such  Attorney  or 
Solicitor  in  the  proper  Business,  Practice,  or  Employment 
of  an  Attorney  or  Solicitor,  either  by  virtue  of  any  Stipula- 
tion, or  with  the  Permission  of  such  Attorney  or  Solicitor, 
shall  be  and  be  deemed  to  have  been  good  Service  under 
such  Articles  for  such  Part  of  the  said  Term. 

§  XXXV.  This  Aot  shall  only  extend  to  Enaland  and 
Walesj  save  as  herein  otherwise  expressly  provided. 


Cap.  CXLni. 

An  Act  to  extend  certain  Frovisicms  of  the  Htlee  to  Land 
(Scotland)  Acty  1858,  to  TiOes  to  Land  held  by  Bwgagi 
Tenure;  and  to  amend  tlie  said  Act. — [28^  August 
I860.] 

Whereas  it  is  expedient  to  extend  certain  provisions  of 

21*22      ^^the  Titles  to  Land  {SeotUmd)  Act,  1858,"  to  Titles  to 

Vict,  c.  76.  Land  held  by  Burgage  Tenure,  and  also  to  amend  the  said 

Aet :  Be  it  enacted  by  the  Queen's  most  Excellent  Majestj) 

by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 

and  TempM'al,  and  Commons,  in  this  present  Paruament 

assembled,  and  by  the  Authority  of  the  same,  as  follows: 

Short  I.  This  Act  may  be  cited  for  all  Purposes  as  ^  The  Titles 

Title.        to  Land  {Scotland)  Act,  1860.'' 

interpre-        U.  The  following  Words  in  this  and  the  recited  Act,  and 

ution  of     in  the  Schedules  hereunto  and  to  the  recited  Act  annexed, 

*""**      shall  have  the  several  Meanings  hereby  and  in  the  recited 
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Act  assigned  to  tbem,  unless  there  be  something  in  the 
Subject  or  Context  repugnant  to  such  Constructinn ;  that 
is  to  say,  the  Word  "  Deed'*  and  the  Word  "  Conveyance" 
shall  extend  to  and  include  original  Charters,  Charters  and 
Writs  and  Procuratories  of  Resignation,  Charters  of  Adjudi- 
cation and  Sale,  Dispositions,  Bonds  and  Dispositions  in 
Security,  Bonds  of  Annuity  and  of  Annual  Bent,  and  other 
Heritable  Bonds,  Feu  Contracts,  Contracts  of  Ground 
Annual,  Decrees  of  Adjudication,  Decrees  of  Sale  (whether 
such  Decrees  of  Adjudication  or  Decrees  of  Sale  contain 
Warrant  for  Infeftment  or  not),  Decrees  of  Special  Ser« 
vice,  Prece{>t8  from  Chancery,  Preoepts  and  Writs  of  Clare 
constat,  Writs  of  Acknowledgment,  Contracts  of  Excambion, 
and  other  Deeds  and  Decrees  by  which  Lands  are  conveyed, 
or  Rights  in  Lands,  either  absolute  or  redeemable  or  in 
Security,  are  constituted  or  conveyed ;  and  official  Extracts 
of  any  such  Deeds,  Conveyances,  and  Decrees,  and  all 
Codicils,  Deeds  of  Nomination,  Decrees  of  Declarator,  and 
other  Writings  bearing  Reference  to  Conveyances  separately 
granted,  aucT  naming  or  appointing  Persons  to  exercise  or 
enjoy  the  Rights  or  Powers  conferred  by  such  Conveyances, 
shall  be  deemed  and  taken,  for  the  Purposes  of  this  Ac^ 
to  be  Parts  of  the  Conveyances  to  whicn  they  separately 
bear  reference ;  the  Word  ^^  Lands"  shall  extend  to  and  in* 
elude  all  Heritable  Subjects,  Securities,  and  Rights;  the 
Words  "  by  Burgage  Tenure"  and  the  Words  "  held  Burg- 
age" shall  extend  to  and  include  any  Mode  of  Tenure 
known  and  effectual  in  Law  similar  to  Burgage  Tenure* 

III.  It  shall  not  be  necessary  to  expede  and  record  an  instm- 
Instrument  of  Sasine,  or  of  Resignation  and  Sasine,  on  any^Sne,^' 
Conveyance  of  Lands  held  Burgage,  according  to  the  pre- and  of  Be- 
sent  Law  and  Practice;   but  it  shall  be  competent  andjj«°^^^^ 
sufficient  for  the  Person  in  whose  favour  the  Conveyance  sine,  no 
is  granted,  instead  of  expeding  and  recording  such  Instru-|['^^^ 
ment,  to  record  the  Conveyance  itself  in  the  Register  ofa^dCo^' 
Sasines  applicable  to  the  Lands  therein  contained ;  and  the^®^^ 
Conveyance  shall   be  presented  for  Registration  with  ai!!^oided. 
Warrant  of  Registration  thereon,  in  or  as  nearly  as  may 
be  in  the  Form  No.  1  of  Schedule  (A.)  to  this  Act  annexed, 
specifying  the  Person  on  whose  Behalf  it  is  presented,  and 
signed  by  such  Person,  or  his  Agent ;  and  such  Convey- 
ance, being  so  presented,  and  recorded  along  with  such 
Warrant,  £all  have  the  same  legal  Force  and  Effect  in  all 
respects  as  if  Resignation  of  such  Lands  had  taken  place  in 
due  Form,  and  as  if  the  Conveyance  had  been  followed  by 
an  Instrument  of  Sasine  or  of  Resignation  and  Sasine  duly 
expede  and  recorded  at  the  Date  of  recording  the  Convey- 
ance, according  to  the  present  Law  and  Practice,  in  favour 
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of  the  Person  on  whose  Behalf  the  Conveyance  is  presented 

for  Registration, 
Not  neoes-      IV.  Where  a  Conveyance  of  Lands  held  Boi^ge  is  con* 
^  ^J^  tained  in  a  Deed  granted  for  farther  Purposes  and  Objects, 
whole  Con- such  as  a  Marriage  Contract,  Deed  of  xrust,  or  Deed  of 
Teyanoe.     Settlement,  it  shall  not  be  necessary  to  record  the  whole  of 

such  Deed,  but  it  shall  be  competent  and  sufficient  to  ex- 

Kde  a  Notarial  Instrument,  setting  forth  generally  the 
ature  of  the  Deed,  and  containing  at  length  those  Portions 
of  the  Deed  by  which  such  Lan£  are  conveved,  and  by 
which  Real  Burdens,  Conditions,-  or  Limitations  are  im- 
posed, and  to  record  such  Instrument  in  the  appropriate 
Register  of  Sasines ;  and  where  a  Deed  conveys  separate 
Lands,  or  separate  Interests  in  the  same  Lands,  to  the 
same  or  different  Persons,  it  shall  not  be  necessary  to  record 
the  whole  of  such  Deed,  but  it  shall  be  competent  and 
sufficient  to  expede  and  record  as  aforesaid  a  itotarial  In- 
strument, setting  forth  generally  the  Nature  of  the  Deed, 
and  containing  at  length  the  Part  or  Parts  of  the  Deed 
by  which  particular  Lands  are  conveyed  to  the  Person  in 
whose  Favour  the  Notarial  Instrument  is  expede,  and  the 
Part  of  the  Deed  which  specifies  the  Nature  and  Extent  of 
the  Right  and  Interest  of  such  Person,  with  the  Real  Bur- 
dens, Conditions,  and  Limitations,  if  any ;  and  such  Notarial 
Instrument  shall  be  in  or  as  nearly  as  may  be  in  the  Form 
of  Schedule  (B.)  to  this  Act  annexed. 
Cknae  Y.  Immediately  before  the  Testing  Clause  of  any  Con* 

Blurt  o?^  veyance  of  Lands  held  Burgage,  it  shall  be  competent  to 
ConToy-  insert  a  Clause  of  Direction  in  or  as  nearly  as  may  be  in 
r«»Hfl<L^  the  Form  of  Schedule  (C.)  to  this  Act  annexed,  specifying 
the  Part  or  Parts  of  the  Conveyance  which  the  Granter 
thereof  desires  to  be  recorded  in  the  Register  of  Sasines, 
and  when  such  Clause  is  so  inserted,  and  Reference  made 
thereto  in  the  Warrant  of  Registration  to  be  endorsed  there- 
on in  Terms  of  this  Act,  the  Keeper  of  the  appropriate 
Register  of  Sasines  shall  record  such  Part  or  Parts  only, 
together  with  the  Clause  of  Direction  and  the  Testing 
CHiuse ;  and  the  recording  of  such  Part  or  Parts  of  the 
Conveyance,  together  with  the  Clause  of  Direction  and  the 
Testing  Clause,  and  the  Warrant  of  Registration,  as  before 

frovided,  shall  have  the  same  legal  Effect  as  if  a  Notarial 
nstrument,  containing  such  Part  or  Parts  of  the  Convey- 
ance, had  been  duly  expede  and  recorded  in  Favour  of  the 
Person  on  whose  Behalf  the  Conveyance  is  presented  :  Pro- 
vided that,  notwithstanding  such  Clause  of  Direction,  it 
shall  be  competent  for  the  Person  entitled  to  present  the 
Conveyance  for  Registration,  to  record  the  whole  Convey- 
ance, or  to  expede  and  record  a  Notarial  Instrument,  as 
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herein-before  provided,  in  the  same  Manner  as  if  the  Con- 
veyance had  contained  no  such  Clause  of  Direction ;  and 
where  a  Notarial  Instrument  shall  be  ezpedei  as  herein- 
before provided,  no  Part  or  Parts  of  the  Conveyance  directed 
to  be  recorded  shall  be  omitted  from  such  Instrument. 

VI.  It  shall  not  be  necessary  to  insert  in  any  Convejrance  Certain 
of  Lands  held  Burgage  a  Clause  of  Obligation  to  infeft,  or  ^^^^J^ 
a  Procuratory  or  Clause  of  Resignation.  sary  in 

VII.  It  shall  be  competent  for  the  Heir  of  any  Person  ^j^^^^" 
who  died  last  vest  and  seised  in  any  Lands  held  Burgage,  Heir  in 
to  obtain  from  the  Magistrates  of  the  Burgh  within  which  ?^J9*^® 
such  Lands  are  situate  a  Writ  of  Clare  constat  in  or  asn^y^^ 
nearly  as  may  be  in  the  Form  of  Schedule  (D.)  to  this  Act«p  TiUo 
annexed;  or,  in  his  Option,  it  shall  be  competent  to  such  of  cure 
Heir  to  apply  for  and  obtain  Decree  of  Special  Service  by  Coostat 
the  Sheriff  of  Chancery,  or  by  the  Sheriff  of  the  County  g^^i 
within  which  such  Burgh  is  situate,  in  the  same  Manner  in  Service. 
all  respects  ks  if  such  Lands  were  not  held  Burgage ;  and 

such  Writ  of  Clare  constat  or  Decree  of  Special  Service 
may  be  recorded  in  the  appropriate  Register  of  Sasines,  and 
when  so  recorded,  with  Warrant  of  Begistration  thereon, 
shall  have  the  same  Effect  in  all  respects  as  if  Cognition 
and  Entry  of  such  Heir  had  taken  place  in  due  Form,  and 
an  Instrument  of  Cognition  and  Sasine  in  regard  to  such 
Lands,  and  in  favour  of  such  Heir,  had  been  duly  expede 
and  recorded,  according  to  the  present  Law  and  Practice. 

VIII.  When  any  Person   snail   have  granted  or  shall  J^|^»i 
grant  a  general  Conveyance  comprehending  Lands  heldmentsin 
Burgage,  whether  by  Deed  mortis  causa  or  inter  vivosy  it  favour  of 
shall  be  competent  to  the  Disponee  under  such  Conveyance,  Di^nees 
or  to  any  other  Person  who  shall  have  acquired  Right  to^utfaorized. 
such  Conveyance,  in  whole  or  in  part,  to  expede  and  record 

as  aforesaid  a  Notarial  Instiiiment  in  or  as  nearly  as  may 
be  in  the  Form  of  Schedule  (E.)  to  this  Act  annexed ;  and 
such  Notarial  Instrument,  being  duly  recorded  in  the  ap- 

fropriate  Register  of  Sasines,  shall  be  equivalent  to  an 
nstrument  of  Resignation  and  Sasine  duly  expede  and  re- 
corded, following  on  a  Disposition  of  the  Lands  and  Resigna- 
tion thereof  in  due  Form ;  and  when  Heritable  Securities 
are  contained  in  such  Notarial  Instrument,  the  Instrument 
so  expede  and  recorded  shall,  along  with  its  Warrants,  be 
equivalent  to  an  Assignation  of  such  Heritable  Securities 
executed  by  the  Granter  of  the  general  Conveyance,  and 
duly  recorded  in  the  appropriate  Register  of  Sasines  :  Pro- 
vided that  where  such  Notarial  Instrument  shall  be  expede 
by  a  Person  other  than  the  original  Disponee  under  such 
general  Conveyance,  the Notariallnstrument  shall  set  forth 
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the  Title,  or  Series  of  Titlesi  by  which  the  Person  in  whose 
Favour  the  Instrument  is  expede  acquired  Sight  to  such 
Conveyance,  and  the  Nature  and  Extent  of  his  Right. 
ForpsB  of        IX.  It  shall  be  competent  to  any  Person,  in  right  of  an 
tioDsuT ~    unrecorded  Conveyance  of  Lands  held  Burgage,  to  assign  the 
Qiumeorded  Conveyance  in  or  as  nearly  as  may  be  in  the  Form  No.  1. 
^^^'     of  Schedule  (F.)  to  this  Act  annexed,  and  the  Assignation, 
or  in  the  event  of  there  being  more  than  One,  the  succes- 
sive Assignations,   may  be  recorded  in  the  appropriate 
Register  of  Sasines,  along  with  the  Conveyance  itself,  and 
a  Warrant  of  Registration  thereon,  in  or  as  nearly  as  may 
be  in  the  Form  No.  2.  of  Schedule  (A.) ;  and  it  shall  lie 
competent  to  write  the  Assignation  or  Assignations  on  the 
Conveyance  itself  in  or  as  nearly  as  may  be  in  the  Form 
No.  2/ of  Schedule  (F.),  in  which  Case  the  Assignation  or 
Assignations  and  the  Conveyance  may  be  recorded  along 
with  the  Warrant  of  Registration  thereon,  which  shall  be 
in  or  as  nearly  as  may  be  in  the  Form  No.  1.  of  Schedule 
(A.) ;  and  the  Conveyance,  with  the  Warrant  of  Registra- 
tion, and  the  Assignation,  or  Assignations,  separate  irom  or 
written  upon  the   Conveyance,   being  so  recorded,  shall 
operate  in  favour  of  the  Assignee  on  whose  Behalf  they  are 
presented  for  Registration,  as  full^  and  effectually  as  if  the 
Ijands  contained  in  the  Assignation,  or,  if  there  be  more 
than  One,  in  the  last  Assignation,  had  been  disponed  by  the 
original  Conveyance  in  favour  of  such  Assignee,  and  the 
Conveyance,  with  the  Warrant  of  Registration,  had  been 
recorded  iu  the  Manner  herein-before  provided  of  the  Date 
of  recording  such  Conveyance  and  Assignation  or  Assigna- 
tions. 
Noiariai         X.  When  any  Person  shall  have  acquired  Right  by 
instm-      general  Conveyance,  Service,  Assignation,  Adjudication, 
iftYoar^of    ot  otherwise,  to  an  unrecorded  Conveyance  of  Lands  held 
PeiBonB     Burgage  granted  in  favour  of  another  Person,  it  shall  be 
mg^SIs^   competent  to  such  first-mentioned  Person  to^  expede,  as 
unrecordod  aforesaid,  a  Notarial  Instrument,  in  or  as  nearly  as  may  be 
ancesYu-    *"*  *^®  Form  of  Schedule  (G.)  to  this  Act  annexed,  setting 
thorized.    forth  the  Conveyance  and  the  Title  or  Series  of  Titles  by 
which  he  acquired  Right  to  the  ^ame,  and  the  Nature  anci 
Extent  of  his  Right,  and  to  record  the  Conveyance  along 
with  the  Notarial  Instrument  in  the  appropriate  Register 
of  Sasines ;  or  where  it  is  not  desired  to  record  the  whole 
of  the  Conveyance,  it  shall  be  competent  to  expede,  as 
aforesaid,  a  Notarial  Instrument,  in  or  as  nearly  as  may  be 
in  the  Form  of  Schedule  (B.),  setting  forth  generally  the 
Nature  of  the  Deed,  and  containing  at  length  those  Por- 
tions of  the  Deed  by  which  the  Lands  in  regard  to  which 
the  said  Instrument  is  expede  are  conveyed,  and  by  which 
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real  Burdens,  Conditions,  or  Limitations  are  imposed,  and 
also  setting  forth  the  Title  or  Series  of  Titles  by  which  the 
Partj  acquired  Bight  to  the  Conveyance,  and  the  Natare 
and  Extent  of  his  Kight;  and  to  record  snch  Notarial 
Instrument  in  the  appropriate  Begister  of  Sasines ;  and  the 
Conveyance,  with  a  Warrant  of  J&gistration  thereon,  along 
with  such  Notarial  Instrument  in  the  Form  of  Schedule 
(G.),  or  such  Notarial  Instrument  in  the  Form  of  Schedule 
(B.),  being  so  recorded,  shall  be  equivalent  to  a  Convev- 
ance  in  favour  of  the  Person  expeding  the  Instrument,  duly 
recorded  along  with  a  Warrant  of  Registration  in  the 
Manner  herein-before  provided. 

XI.  When  any  Lands  held  Burgage  are  or  shall  here^Deetina- 
after  be  held  under  a  Deed  of  Entail,  it  shall  not  be  neoe8-|X|^ 
sary  to  repeat  the  Destination  contained  in  such  Entail  at  may  be  ro- 
length  in  the  Conveyances,  Instruments  of  Sasine  or  of'^*™***^ 
Resignation  and  Sasine  or  of  Cognition  and  Sasine,  Instm* 
ments  of  Cognition,  Notarial  Instruments,  or  other  Deeda 
necessary  to  transmit,  renew,  or  complete  a  Title  under 
such  Entail ;  but  it  shall  be  sufficient  to  refer  to  the  Desti- 
nation as  set  forth  at  full  Length  in  the  Deed  of  Entail 
recorded  in  the  Register  of  Talkies,  if  the  same  shall  have 
been  so  recorded,  or  as  set  forth  at  full  Length  in  any  Con- 
veyance, Instrument  of  Sasine,  or  of  Resignation  and  Sasine, 
or  of  Cognition  and  Sasine,  Instrument  of  Cognition,  No- 
tarial Instrument,  or  other  Deed  containing  such  Lands 
duly  recorded  in  the  appropriate  Register  of  Sasines,  and 
forming  Part  of  the  Progress  of  Title  Deeds  of  the  Lands 
Gomprenended  under  such  Entail,  such  Reference  being 
made  in  the  Terms,  or  as  nearly  as  may  be  in  the  Terms, 
set  forth  in  No.  2.  of  Schedule  (H.)  ;  and  the  Reference  so 
made  to  such  Destination  shall  be  equivalent  to  the  full 
Insertion  thereof,  and  shall  to  all  Intents  and  in  all  Ques- 
tions whatever  have  the  same  legal  Effect  as  if  the  Desti- 
nation in  the  recorded  Conveyance,  Instrument,  or  other 
Deed  referred  to  had  been  inserted  at  length,  notwith- 
standing any  Law  or  Practice  to  the  contrary,  or  anv 
Injunction  to  the  contrary  contained  in  such  Deed  of  Entail, 
and  notwithstanding  any  Enactments  or  Provisions  to  the 
contrary  contained  in  any  Act  or  Acts  of  Parliament  now 
in  force,  all  which  are  hereby  repealed,  so  far  as  inconsistent 
herewith,  but  no  farther. 

Xn.  When  a  Deed  of  Entail  comprehending  any  Lands  CertAin 
held  Burgage  contains  an  express  Clause  authorizing  Ke-|^^^^^ 
gistration  of  the  Deed  in  the  Register  of  Tailzies,  it  shall  no  i<mger 
not  be  necessary  to  insert  Clauses  of  Prohibition  against 
Alienation,  contracting  Debt,  and  altering  the  Order  of 
Succession,  but  such  Clause  of  Registration  shall  have  in 
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every  respect  the  same  Operation  and  Effect  as  if  sach 
Clauses  of  Prohibition  had  been  inserted  according  to  the 
present  Law  and  Practice,  and  duly  fenced  with  irritant 
and  resolutive  Clauses. 
Becoiding      XIII.  AH  Conveyances,  with  Warrants  of  Registration 
of  CJonvey-  written  thereou,  Instruments  of  Cognition,  and  other  No- 
^eBelris-  tarial  Instruments,  hereby  authorized  to  be  recorded  in  the 
tor  of  Sa-   Bister  of  Sasines,  may  be  recorded  at  any  Time  in  the 
^riMdT    Li^  ^^  ^^®  Person  on  whose  Behalf  the  same  shall  be  pre- 
sented for  Registration,  in  the  same  Manner  as  Instruments 
of  Sasine,  or  of  Resignation  and  Sasine,  or  of  Cognition 
and  Sasine,  and  the  Keepers  of  such  Register  are  hereby 
authorized  and  required  to  record  the  same  accordingly, 
when  presented  for  that  Purpose ;  and  the  Date  of  Entiy 
in  the  minute  Book  shall  be  held  to  be  the  Date  of  Regis- 
tration ;  and  the  Date  of  Registration  of  all  such  Convey- 
ances, Instruments  of  Cognition,  and  other  Notarial  Instru- 
ments, shall  be  equivalent  to  the  Date  of  Registration  of 
Instruments  of  Sasine,  of  Resignation  and  Sasine,  and  of 
Cognition  and  Sasine,  according  to  the  existing  Law  and 
Practice ;  and  Extracts  of  all  such  Conveyances,  Warrants 
of  Registration,  Instruments  of  Cognition,  and  other  No- 
tarial Instruments  so  recorded,  shall  make  Faith   in  all 
Cases  as  the  recorded  Conveyances,  Warrants,  and  Instru- 
ments themselves  would  have  done,  except  where  any  sach 
Conveyance,  Warrant,  or  Instrument  so  recorded  shall  be 
offered  to  be  improven. 
Present  XIV.  Nothing  contained  in  this  Act  shall  prevent  the 

Forms  of  Constitution,  Transmission,  or  Completion  of  Rights  to 
aniMs^may  Lands  held  Burgage  by  the  Forms  in  use  prior  to  the 
be  used,     passing  of  this  Act. 

Mode  of         Xv.  It  shall  be  competent  to  a  Trustee  on  a  seqaes- 

TiUe  b*^  a^  trated  Estate,  or  to  Liquidators,  official  or  voluntary,  ap- 

TmsteJin  pointed  for  the  Purpose  of  winding  up  a  Joint  Stock  Com- 

Bequestra-  panv,  who  shall  desire  to  complete  a  Title  to  any  Lands 

by^Liqui-  held  Burgage,  to  expede,  in  the  Manner  aforesaid,  a  Notarial 

datore  of    Instrument  setting  forth  the  Act  and  Warrant  of  Confirma- 

Stock        tion  in  favour  of  such  Trustee,  or  the  Appointment  of  such 

Compa-      Liquidators,  official  or  voluntary,  respectively,  and  specifying 

^^^  the  Lands  belonging  to  the  Bankrupt  or  Company  to  which 

a  Title  is  to  be  completed,  and  the  Title  by  which  snch 

Lands  are  held  by  the  Bankrupt  or  Company,  in  or  as  nearly 

as  may  be  in  the  Form  of  Schedule  (I.)  to  this  Act  annexed, 

and  to  record  such  Notarial  Instrument  in  the  appronriate 

Register  of  Sasines;  and  such  Notarial  Instrument  oeing 

so  recorded  shall  be  equivalent  to  an  Instrument  of  Sasine 

or  of  Resignation  and  Sasine  in  favour  of  the  Trustee  or 

Liquidators,  duly  expede  and  recorded,  following  on  a  Con- 
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vejance  by  the  Bankmpt  or  CompaDy,  and  Resignation  of 
the  Lands  in  due  Form ;  and  when  Heritable  Securities 
are  contained  in  such  Notarial  Instrument,  the  Instrument 
when  recorded  in  the  appropriate  Register  of  Sasines  shall, 
along  with  its  Warrants,  be  equivalent  to  an  Assignation 
of  such  Heritable  Securities  granted  in  favour  of  such 
Trustee  by  the  Bankrupt,  or  in  favour  of  such  Liquidators 
by  the  Company,  and  duly  recorded  in  the  said  Register. 

XYI.  In  Actions  of  Constitution  and  Adjudication  against  DUigeoca 
an  Apparent  Heir  on  account  of  his  Ancestor's  Debt  or^Sparent 
Obligation,  for  the  Purpose  of  attaching  Lands  held  Bur-  Heirs. 
gage,  forming  Part  of  the  Ancestor's  Heritable  Estate,  it 
shall  not  be  necessary  to  raise  separate  Summonses  of  Con- 
stitution and  Adjudication,  but  both  Actions  may  be  com- 
bined in  One  Summons,  whether  the  Heir  renounce  the 
Succession  or  not ;  and  Actions  of  Constitution,  and  Ac-> 
tions  of  Constitution  and  Adjudication,  against  an  Apparent 
Heir,  on  account  of  his  Ancestor's  Debt  or  Obligation,  for 
the  Purpose  of  attaching  the  Ancestor's  Heritable  Estate, 
and  Actions  of  Adjudication  against  such  Heir  on  account 
of  his  own  Debt  or  Obligation  for  the  Purpose  of  attaching 
such  Estate,  may  be  insisted  in  at  any  Time  after  the  Lapse 
of  Six  Months  from  the  Date  of  his  becoming  Apparent 
Heir,  .any  Law  or  Practice  to  the  contrary  notwithstanding ; 
and  in  all  such  Cases  a  Decree  of  Adjudication  shall  be 
held  equivalent  to  a  Conveyance  from  such  Ancestor  of  all 
Lands  adjudged  in  favour  of  the  Adjudger. 

XVII.  When  any  Obligation,  Burden,  Condition,  Quali-  obiiga- 
fication,  or  other  Matter  has  been  or  shall  be  appointed  to  p<^iute<fto 
be  inserted  or  referred  to  in  the  Instruments  of  Sasine,  or  y^  inserted 
of  Resignation  and  Sasine,  or  of  Cognition  and  Sasine,  ap-JJI^nta^ 
plicable  to  any  Lands  held  Burgage,  the  same  shall  be  Sasine,  &c 
inserted  or  referred  to  in  any  Instrument  of  Cognition  or  ulsll^  iu 
other  Notarial  Instrument  applicable  to  such  Lands  to  be  Notarial 
expede  in  virtue  of  this  Act.  mental 

XVIII.  In  case  of  any  Error  or  Defect  in  any  Notarial  power  to 
Instrument  expede  or  to  be  expede  in  virtue  of  the  Act  of  »'^o*'<* 
the  Eighth  and  Ninth  Years  of  the  Reign  of  Her  present  ai^^J'or 
Majesty,  Chapter  Thirty-one,  or  in  the  recording  of  any  instm- 
such  Instrument,  or  of  any  Error  or  Defect  in  any  Instru-  new'wuh 
ment  of  Cognition,  or  otlier  Notarial  Instrument,  to  be  original  or 
expede  in  virtue  of  this  Act,  or  in  the  recording  of  any  such  ^^  ^  i[J. 
Instrument,  or  in  the  recording  of  any  Conveyance  or  gistration. 
Warrant  of  Registration,  to  be  recorded  in  the  Register  of 
Sasines  in  virtue  of  this  Act,  it  shall  be  competent  of  new 

to  make  and  record  a  Notarial  Instrument,  or  of  new  to 
record  the  Conveyance  with  the  original,  or  a  new  Warrant 
of  Registration,  as  the  Case  may  require;  and  such  new 
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Notarial  Instrument  so  ezpede  and  reoordedy  or  such  Con- 
veyance so  of  new  reooraed  with  the  original,  or  new 
Warrant  of  Registration,  shall,  from  the  Date  of  recording 
thereof,  have  the  same  Effect  as  if  no  previous  Notariu 
Instmment  had  been  ezpede  or  recorded,  or  as  if  snch  Con* 
veyance  and  original  Warrant  of  Registration  had  not  been 
previonslj  recoraed. 
Becorded        XIX.  The  Act  of  the  Sixth  and  Seventh  Years  of  the 
mei^'not  ^^S^  ^^  ^^  ^^^  Majcstv  King   William  the  Foarth, 
to^be  chai-  Chapter  Thirty-three,  intituled  An  Actio  amend  and  regulate 
J®»Ked  on^  the  Law  of  Scotland  as  to  Eroiwrea  in  Inatrumenis  of  Saeine 
of^E^-^^   and  of  Resignatitm  ad  remanentiam,  shall  extend  and  be  ap- 
sures.        plicable  to  Instruments  of  Cognition  and  Notarial  InstrQ-* 
ments  authorized  by  this  Act,  and  to  Notarial  Inatmments 
expede  and  to  be  ex^e  under  the  Act  Eighth  and  Ninth 
Victorioj  Chapter  Thirty-one. 
Deeds  and      XX.  All  Deeds,  Writs,  and  Instruments  whatever,  raen- 
instru-      tioned  or  not  mentioned  in  this  Act,  having  a  Testing 
STSX^  Clause,  may  be  partly  written  and  partly  pnnted  or  en- 
wntten  and  graved:  Provided  that  in  the  Testing  Clause,  the  Date,  if 
p^ted  or  ^^79  ^^^  ^^  Names  and  Designations  of  the  Witnesses, 
engraved,   and  the  Number  of  the  Pages  of  the  Deed,  Writ*  or  Instru- 
ment, if  the  Number   be  specified,  and  the  Name  and 
Designation  of  the  Writer  of  the  written  Portions  of  the 
Body  of  the  Deed,  Writ,  or  Instrument,  and  of  the  written 
Portions  of  the  Testing  Clause,  shall  be  caressed  at  length 
in  Writing ;  and  such  Deeds,  Writs,  and  Instruments  shall 
be  as  valid  and  effectual  as  if  they  had  been  wholly  in 
Writing. 
Fees  of  XXI.  No  Town  Clerk  of  any  Royal  or  other  Burgh  in 

Town  ^      '^^^^^  ^ho  has  been  or  shall  be  appointed  subsequent  to 
Clerks  ra-  the  Eighth  Day  of  March  One  thousand  eight  hundred  and 
wnred;      gj^ty  ^q\\  h^ye  ^uy  cxclusive  Right  or  Privilege  of  pre- 
futuro        paring  or  expeding  any  Conveyance,  Instrument,  or  other 
Town        \vrit  applicable  to  Land,  or  shall  have  any  Right  to  Com- 
have         pensation  in  respect  of  any  Alterations  afiecting  the  Rights, 
Claims  for  Outios,  or  Emoluments  of  Town  Clerks,  which  may  be 
tion  ]^^  made  by  this  Act  or  any  Act  which  may  hereafter  be  passed : 
Lofls  of      Provided  always,  that  existing  Town  Clerks,  whether  sole 
Fees,  Ac.    ^^  joint,  who,  according  to  the  present  Law  and  Practice, 
are  exclusively  entitled  to  prepare  Instruments  of  Sasine  or 
of  Resignation  and  Sasine  in  Burgage  Subjects,  shall,  each 
during  the  Period  to  which  his  Rights  shall  extend  under 
any  legal  Appointment  or  Agreement  existing  at  the  fore- 
said Date,  but  no  longer,  be  entitled  to  claim  and  receive 
from  the  Person  presenting  for  Registration  in  the  Burgh 
Register  of  Sasines  kept  by  such  Town  Clerk  any  Convey- 
ance, which,  when  recorded,  will  operate  the  Kfiect  of  a 
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recorded  Instmment  of  Sasine,  or  of  Resignation  and  Sasine, 
sach,  but  no  other,  Fees  as  he  would  have  had  Right  to 
draW|  and  to  appropriate  to  his  own  Use  and  Benefit,  in 
respect  of  the  Preparation  and  recording  of  the  Instrument 
of  Sasine  or  of  Resignation  and  Sasine  which,  if  this  Act 
had  not  been  passed,  must  have  been  recorded  in  the  Burgh 
Begister  of  Sasines,  in  order  to  operate  the  like  Effect  as 
the  recording  therein  of  such  Conveyance ;  and  the  Per- 
son recording  such  Conveyance  in  the  said  Register  of 
Sasines  shall  be  bound  to  pay  such,  but  no  other,  Fees  to 
such  Town  Clerk  in  respect  thereof:  Provided  always,  that 
in  estimating  the  said  Fees  such  Instruments  of  Sasine  or 
of  Resignation  and  Sasine  shall  not  be  computed  as  of 
greater  Length  than  the  Writings  actually  recorded  whereby 
such  Instruments  of  Sasine  or  of  Resignation  and  Sasine 
have  been  rendered  unnecessary. 

XXII.  From  and  after  the  passing  of  this  Act,  andProTision 
during  the  Period  to  which  the  Rights  of  any  existing  Town  |J5^  bu?^ 
Clerk  in  any  Burgh  in  which  Lands  are  held  Burgage,  and  gage  where 
gister  of  Sasines  is  kept,  extend  under  legal  Appoint-  ^  ?^^2^ 


no  Regist<  ^        . .  *^  „.^. 

ment,  and  no  longer,  no  Conveyance,  Writ,  or  Instrument  oFlasrnes 
applicable  to  Lands  in  such  Burgh  held  Burgage,  and  which  ^  ^^^^ 
under  the  Provisions  of  this  Act  shall  come  in  place  of  any 
Writ  or  Instrument  which  such  Town  Clerk  would  by  Law 
have  been  exclusively  entitled  to  prepare  had  this  Act  not 
been  passed,  shall,  as  regards  sack  Lands,  be  validly  re- 
cordea  in  any  Register  of  Sasines,  unless  the  Warrant  of 
Registration  of  such  Conveyance,  Writ,  or  Instrument  shall 
be  subscribed,  or  where  no  such  Warrant  is  required,  such 
Conveyance,  Writ,  or  Instrument  itself  shall  be  subscribed 
or  endorsed  with  the  Signature  of  such  Town  Clerk,  which 
Signature  he  shall  be  bound  to  attach  or  endorse  on  Re- 
ceipt in  respect  thereof  of  One  Half  of  the  Fees  which  would 
have  been  chargeable  by  him  for  the  Preparation  of  the 
Writ  or  Instrument  which  he  would  have  been  entitled  to 
prepare  as  aforesaid,  and  of  no  other  Fees ;  but  if  the  said 
Conveyance,  Writ,  or  Instrument  be  prepared  by  him,  he 
shall  not  be  entitled,  in  respect  of  his  Signature  as  aforesaid, 
to  any  other  beyond  the  ordinary  Fees  for  preparing  such 
Conveyance,  Writ,  or  Instrument :  Provided  always,  that 
in  estimating  the  said  Fees  the  said  Writ  or  Instrument 
shall  not  be  computed  as  of  any  greater  Length  than  the 
Conveyance,  Writ,  or  Instrument  signed  by  such  Town 
Clerk. 

XXIIL  All  the  Provisions  of  this  Act  applicable  to  Provision 
Lands  held  by  the  ordinary  Burgage  Tenure  shall  be  appli-j®'^^*"^ 
cable  also  to  Lands  in  the  Burgh  of  Paisley  held  by  thesarehof 
of  Booking;  and  all  the  Provisions  of  this  ^^^^""5' 


peculiar  Tenure 
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Act  applicable  to  Resignation,  and  tolnstruaients  of  Sasine, 
and  01  Resignation  and  Sasine,  and  of  Cognition  and  Sasine, 
and  Registers  of  Sasines,  respectively,  of  Lands  held  Bur- 
gage shall  be  applicable  also  to  Booking,  and  to  Instruments 
of  Resignation  and  Booking,  and  to  Extract  Bookings,  and 
to  the  Register  of  Booking,  respectively,  of  Lands  in  said 
Burgh  of  Paisley  held  by  said  Tenure  of  moking :  Provided 
always,  that  nothing  in  this  Act  contained  shall  prevent  the 
Constitution,  Transmission,  or  Completion  of  Rights  to 
Lands  held  by  the  said  Tenure  of  Booking  by  the  Forms 
in  use  prior  to  the  passing  of  this  Act. 

XXIY.  It  shall  be  lawful  for  the  Court  of  Session  from 
Time  to  Time  to  pass  Acts  of  Sederunt  fixing  and  regulating 
the  Fees  payable  to  Town  Clerks  and  Keepers  of  Begisten 
of  Sasines  for  and  with  respect  to  all  Instruments  and  Pro- 
ceedings under  this  Act,  and  the  recording  of  all  Deeds  and 
Instruments  made  and  executed  under  theProvisions  thereof; 
and  the  said  Court  may  either  make  a  general  Table  of 
Fees  which  shall  be  applicable  to  all  the  Burghs  in  ScoUandy 
or  may  make  special  Tables  of  Fees  which  shall  be  appli- 
cable to  any  One  or  more  of  such  Burghs,  as  they  think 
fit ;  and  the  Tables  of  Fees  applicable  to  each  Burgh  shall 
come  into  operation  on  the  Death,  Resignation,  or  Removal 
of  the  existing  Town  Clerk  of  such  Burgh ;  and  it  shall  not 
be  lawful  for  any  Town  Clerk  or  the  Keeper  of  the  Register 
of  Sasines  of  any  Burgh  who  shall  be  appointed  after  the 
passing  of  this  Act,  to  demand  or  receive  any  higher  Fees 
for  or  in  respect  of  any  Instruments  or  Proceedings  under 
this  Act,  or  the  recording  of  any  Deeds  or  Instruments 
made  and  executed  under  the  Provisions  thereof,  than  the 
Fees  specified  in  the  Table  which  for  the  Time  shall  be  ap- 
plicable to  such  Burgh  ;  and  the  said  Court  may  meet  for 
the  Purpose  of  passing  and  pass  such  Acts  of  Sedemnt 
either  during  Session  or  Vacation,  and  may  from  Time  to 
Time  repeal  or  alter  such  Acts  and  Tables  of  Fees :  Pro- 
vided, that  all  Acts  of  Sederunt  passed  under  the  Authoritj 
of  this  Act  shall,  within  One  Month  after  the  Date  thereof, 
be  transmitted  by  the  Lord  President  of  the  said  Conrt  to 
One  of  Her  Majesty's  Principal  Secretaries  of  State,  that 
the  same  may  be  laid  before  both  Houses  of  Parliament 

XXV.  Every  Deed  containing  a  Clause  of  Direction  in 
Terms  of  the  recited  Act  or  this  Act,  presented  for  Regis- 
tration in  any  Register  of  Sasines,  shall,  if  ^uch  Clause  of 
Direction  is  intended  to  be  acted  on,  bear  express  Reference 
thereto  in  the  Warrant  of  Registration,  if  any,  which,  in 
Terms  of  the  recited  Act  or  this  Act,  is  otherwise  required 
to  be  endorsed  on  such  Deed,  or  in  a  separate  Warrant  of 
Registration,  in  the  Form  as  nearly  as  may  be  of  the  Sche- 
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dale  (K.)  to  this  Act  annexed ;  and  in  the  Absence  of  such 
express  Reference  in  such  Warrant  of  Registration  as  afore- 
said, snch  Deed  shall  be  engrossed  in  the  Register  as  if  it 
had  contained  no  Claose  of  Direction. 

XXVL  It  shall  be  competent  for  the  Town  Clerk  of  any  official 
Bmrgh  to  expede  and  record,  and  for  the  Keeper  of  any^^taof 
Burgh  or  other  Register  of  Sasinee^  Reversions,  &c.,  to  re-oiei£and 
cord,  any  Instrument  of  Sasine  or  of  Cognition  and  Sasine,  ^P*™  °' 
or  any  Notarial  Instrament,  or  Conveyance  or  other  Writ,  of  i^^L 
in  which  such  Town  Clerk  or  Keeper  may  be  personally  not  to  be 
interested,  either  individually  or  as  Trustee  for  another  or^^^J^J?^ 
otherwise ;  and  no  Instrument  of  Sasine  or  of  Cognition  sonaiin- 
and  Sasine,  Notarial  Instrument,  Conveyance,  or  other^^^'^ 
Wri^  expede  or  recorded  prior  to  the  Date  of  the  passing  Writs. 
of  this  Act,  or  which  may  hereafter  be  expede  or  reeorde<i^ 
shall  be  challengeable  or  in  any  way  affected  by  reason  of 
personal  Interest  in  the  Town  Clerk  or  Keeper  of  the  Re* 
gister  by  whom  the  same  has  been  expede  or  recorded  as 
aforesaid :  Provided,  that  this  Enactment  shall  not  prejudice 
or  affect  any  Action  or  Proceeding  which  may  have  been 
instituted  prior  to  the  passing  of  this  Act. 

XX Vn.  In  Excambions  of  entailed  Lands,  wheUierConditionB 
held  Bnigage  or  not,  it  shall  not  be  necessary  to  insert  at^^^,^' 
Length  in  the  Convevances  of  the  Lands  obtained  in  ex^mEzcam- 
change  for  such  entailed  Lands,  or  in  the  Instruments  of  ^^^^  ^ 
Sasine,  Notarial  Instruments,  or  other  Writs,  which  may  Lands,  be 
follow  upon  such  Conveyances,  the  Destination  of  Heirs,  g^^^^^^ 
or  the  Conditions,  Prohibitions,  Declarations,  Limitations,  meniy. 
Restrictions,  Clauses  irritant  and  resolutive,  or  Clauses 
authorizing  Re^stration  in  the  Register  of  Tailzies,  con- 
tained in  such  Deed  of  Entail,  but  in  such  Conveyances, 
and  in  all  other  Conveyances  of  entailed  Lands,  and  in  all 
Notarial  Instruments  applicable  thereto,  it  shall  be  compe^ 
tent  and  sufficient  to  refer  to  such  Destination,  and  to  such 
Conditions,  Prohibitions,  Declarations,  Limitations,  Restric- 
tions, Clauses  irritant  and  resolutive,  and  Clause  authorizing 
Registration  in  the  Register  of  Tailzies,  as  set  ferth  in  the 
Deed  of  Entail  recorded  in  the  Register  of  Tailzies,  if  the 
same  shall  have  been  so  recorded,  or  as  set  forth  in  any 
Conveyance,  Instrument  of  Sasine,  or  other  Writ  duly  re^ 
corded  in  the  appropriate  Rerister  of  Sasines^  and  forming 
Part  of  the  Process  of  Title  Deeds  following  on  such  Deed 
of  Entail,  such  Reference  being  made  as  nearly  as  may  be 
in  the  Terms  set  forth  in  Schedule  (L.)  to  this  Act  annexed ; 
and  the  Reference  so  made  to  such  Destination,  imd  to  such 
Conditions,  Prohibitions,  Declarations,  Limitations,  Restric- 
tions, Clauses  irritant  and  resolutive,  and  Clause  authorizing 
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Registration  in  the  Register  of  Tailzies,  shall  be  equivalent 
to  the  fall  Insertion  uiereof,  notwithstanding  any  Law  or 
Practice  to  the  contrary  or  any  Injunction  to  the  contrary 
contained  in  sach  Deed  of  Entail,  or  any  Enactments  or 
Provisions  to  the  contrary  contained  in  any  Act  of  Pariiar 
ment,  all  which  are  hereby  repealed  to  the  Extent  of  making 
this  Enactment  operative,  but  no  further. 
Debts  af-        XXVIII.  When  any  Lands,  whether  held  Burgage  or 
^ndf  ex-  Dot,  disponed,  under  the  Authority  of  an  Act  of  Parliament, 
changed     in  Excambion  for  other  Lands,  are  burdened  with  Debts, 
Lands  to    ^^^  Lands  so  disponed  shall,  from  and  after  the  Date  of 
affect  such  Registration  in  the  appropriate  Register  of  Sasines  of  the 
Luads  in    Contract  or  Deed  of  Excambion  of  such  Lands,  be  freed 
lien  thero-  and  disburdened  of  such  Debts  so  far  as  previously  affecting 
^''  the  same,  and  shall  be  burdened  with  the  Debts,  if  any, 

which  previously  affected  the  Lands  acquired  in  exchange 
for  the  same,  in  the  Order  of  Preference  in  which  such 
Debts  were  a  Burden  upon  such  last-mentioned  Lands: 
Provided  always,  that  berore  any  such  Excambion  is  autho- 
rized (in  addition  to  such  Procedure  as  may  be  prescribed 
by  such  Act)  such  Intimation  as  the  Court  of  S^on  may 
consider  necessary  shall  be  made  to  all  Creditors  having 
Interest,  and  such  Creditors  shall  be  entitled  to  state  any 
Objections  thereto,  of  which  the  Court  shall  judge:  Pro- 
vided also,  that  in  such  Contract  or  Deed  of  Excambion,  or 
in  a  Schedule  subscribed  as  relative  thereto,  and  declared 
to  be  Part  thereof,  and  recorded  therewith,  there  shall  be 
set  forth  as  to  each  of  the  said  Debts  the  following  Par- 
ticulars; namely,  the  Amount  of  the  Debt,  the  Date  of 
recording  the  Writ  by  which  its  Constitution  was  originally 
published,  the  Register  in  which  the  same  was  so  publiabec^ 
the  Name  and  Designation  of  the  original  Creditor,  and  if 
the  Debt  has  been  transferred  the  ]Name  and  Designation 
of  the  Creditor  understood  to  be  in  Bight  thereof  for  the 
Time,  and  the  Date  of  recording  the  Writ  whereby  his 
Bight  was  published,  and  the  Begister  in  which  the  same 
was  so  published ;  provided  further,  that  in  such  Contract 
or  Deed  of  Excambion  such  Debts  shall  be  expressly  de- 
clared to  burden  the  Lands  to  which  the  same  are  trans- 
ferred as  aforesaid. 
EntaQer's       XXIX.  In  all  Cases  where  there  are  or  shall  be  En- 
Si^^be**^  tailer^s  or  other  Debts  or  Sums  of  Money  which  might 
cUrged  on  lawfully  be  made  chargeable,  by  Adjudication  or  otherwise, 
SS^^b     "P^^  ^®  ^^  ^^  ^^  entailed  Estate,  the  Heir  of  Entail  in 
Bond  an^   posscssiou  of  such  Estate  for  the  Time  being  shall  have  all 
tio^^      the  like  Powers  of  charging  the  Fee  and  Bents  of  such 
s^i^ty.    Estate,  or  any  Portion  thereof,  other  than  the  Mansion 
House,  OfBces,  and  Policies  thereof,  with  such  Debts  or 
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Sums  of  Money,  and  of  granting,  with  the  Authority  of  the 
Court  of  Session,  Bonds  and  Dispositions  in  Security  for 
the  Amount  of  such  Debts  and  Sums  of  Money,  as  by  the 
Act  Eleventh  and  Twelfth  Victorioy  Chapter  Thirty-eiz, 
and  the  Act  Sixteenth  and  Seventeenth  Victoria^  Chapter 
Ninety-four,  are  conferred  with  reference  to  Provisions  to 
younger  Children ;  and  such  Bonds  and  Dispositions  in 
Security  may  be  granted  in  favour  of  any  Parties  in  the 
Right  of  such  Debts  or  Sums  of  Money  at  the  Date  when 
such  Bonds  and  Dispositions  in  Security  are  executed. 

XXX.  The  Short  Clauses  of  Consent  to  Registration  short 
for  Preservation,  and  for  Preservation  and  Execution,  set  Sl'^^^l 
forth  in  the  Schedule  (A.)  annexed  to  the  Act  Tenth  and  Be^^. 
Eleventh  Victonoj  Chapter  Forty-eight,  shall,  when  occur- ^^™*3: 
ring  in  any  Deed  or  Writing  whatever,  have  the  like  any  De^ 
Meaning  and  Import  as  by  the  said  Act  is  attributed  to 

them  when  occurring  in  any  Disposition,  Conveyance, 
Deed,  or  Instrument  referred  to  in  the  First  Section  of  the 
said  Act. 

XXXI.  With  reference  to  the  First   Section  of  theBeaiBur- 
"Titles  to  Land  (Scotland)  Act,  1858,"  it  is  declared  andg^^'^^ 
enacted,  that  in  all  and  each  of  the  Cases  set  forth  in  the  to  as  ai- 
Sixth  Section  of  the  Act  Tenth  and  Eleventh   Victoriaj^y^ 
Chapter  Forty-seven,  or  in  the  Fifth  Section  of  the  Actyeyance 
Tenth  and  Eleventh  Victoria,  Chapter  Forty-eight,  or  inJJ°°^^. 
the  Fourth  Section  of  the  Act  Tenth  and  Eleventh  FictoWa,  Ssto/of  " 
Chapter  Forty-nine,  or  in  the  Fourth  Section  of  the  ActSaanee. 
Tenth  and  Eleventh   Victoria^  Chapter  Fifty,  or  in  the 
Twenty-seventh  Section  of  the  Act  Tenth  and  Eleventh 
Victoria^  Chapter  Fifty-one,  it  is  and  shall  be  lawful  to 

refer,  as  in  the  said  Acts  of  the  Tenth  and  Eleventh  Vtc- 
toria  is  provided,  to  such  real  Burdens  or  Conditions  or 
Limitations  as  are  therein  specified,  as  set  forth  at  full 
Length  in  any  Conveyance  or  Notarial  Instrument  recorded 
in  the  appropriate  Register  of  Sasines  of  the  Lands  to 
which  sucn  Burdens  or  Conditions  or  Limitations  apply; 
and  that  such  Reference  is  and  shall  be  equivalent  to  the 
full  Insertion  in  the  Disposition,  Conveyance,  Procuratory, 
Charter,  Precept  of  Clare  constat,  Decree  of  Adjudication, 
Instrument  of  Sasine,  or  other  Deed  or  Instrument  in  which 
such  Reference  occurs  of  such  real  Burdens  or  Conditions 
or  Limitations,  and  has  and  shall  have  all  the  legal  Effects 
assigned  by  the  said  Provisions  of  the  said  Statutes,  or  any 
or  either  of  them,  to  any  Reference  to  such  real  Burdens 
or  Conditions  or  Limitations,  as  set  forth  at  Length  in  any 
recorded  Instrument  of  Sasine,  or  recorded  Instrument  of 
Resignation  ad  remanentiatn, 

XXXn.  The  Provisions  of  the  Act  of  the  Thirteenth  E»*«>«io^ 
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ofProvi-  Year  of  Vxctorioj  Chapter  Thirteeni  intituled  An  Act  to 
ft'u  Vict!,  ^^^^  f^^^^  simple  and  effectual  the  TUlee  by  which  Con- 
c.  13,  to  '  ffregatione  or  Sodetiee  associated  for  Pu/rposee  of  ReUgums 
^TMain-  Wb^hip  or  Education  in  ScotUnd  hold  real  Property  r^ 
ienance  of  mdrcd  for  mch  Purpo$e$f  shall  apply  to  all  Trusts  for  the 
Bcboo^  Maintenance,  Support,  or  Endowment  of  Ministers  of  Be- 
Ac.  ligion,  Missionanes,  or  Schoolmasters,  or  for  the  Main- 

tenance of  the  Fabric  of  Churches,  Chapels,  MeetingHoases, 
or  other  Places  of  Worship,  or  of  Manses  or  Dwelling 
Houses  or  Offices  for  Ministers  of  the  Gospel,  or  of  School- 
hooses,  or  Schoolmasters  Houses,  or  other  like  Buildings ; 
and  shall  also  apply  to  Feu  Duties  and  other  Heritable 
Property  as  well  as  to  Lands  and  Houses  and  Money  in- 
vested on  Heritable  Security;  and  it  is  hereby  dedsred 
and  enacted,  that  the  Societies  or  Bodies  of  Men  specified 
in  the  said  Act  include  and  shall  be  deemed  to  include  the 
General  Assemblies,  Synods,  and  Presbyteries  of  the  Esta- 
lished  Church  of  Scotland^  and  of  all  other  Presbyterian 
Churches  in  Scotland. 
Becoidipff      XXXHI.  The  last  Proviso  to  the  Ninth  Sectim  of  the 
De^witE  «xitles  to  Land  (ScUland)  Act,  1858,"  expressed  in  the 
Besigoft-    following  Terms,  vt>.,  ^^  Provided  always,  that  the  recording 
0^11^^"  of  «ach  Deed  along  with  such  Writ  shall  have  the  Effect  of 
operate      an  Instrument  of  Sasine  following  on  such  Deed,^  is  heiehj 
siichD^.  J^P^l^d  >  ^^^  ^"  ^**^  thereof,  when  a  Deed  which  is  the 
Warrant  for  Resignation,  with  a   Writ  of  Besignatioa 
written  thereon,  has  been  or  shall  be  recorded  in  the  appro- 
priate Register  of  Sasines,  the  recording  of  such  Deed  along 
with  such  Writ  shall  not  have  the  Effect  of  an  Instrument 
of  Sasine  following  on  such  Deed. 
tioT"f^        XXXIV.  The  Fifteenth  Section  of  the  recited  Act  is 
Lands  con-  hereby  repealed ;  and  in  lieu  tliereof  be  it  enacted,  That 
^"^tdid    ^^^^  ^^7  Landis  held  or  not  held  Burgage  have  been  par* 
D^8  may  ticularly  described  in  any  prior  Conveyance,  Dischai^,  or 
be  inserted  other  Deed  or  Instrument  duly  recorded  in  the  appropriate 
^lent^     Register  of  Sasines,  it  shall  not  be  necessary  in  any  sabie- 
Writs  by    quant  Conveyance,  Discharge,  or  other  Deed  or  Instniment 
meiSy^^*  containing  or  referring  to  the  whole  or  any  Part  of  such 
Lands,  to  repeat  the  particular  Description  of  the  Lands  at 
Length,  but  it  shall  be  sufficient  to  specify  the  Name  of  the 
County,  and,  where  the  Lands  are  held  Burgage,  the  Name 
of  the  Burgh  and  County  in  which  they  are  situated,  and 
to  refer  to  the  particular  Description  contained  in  the  prior 
Conveyance,  Discharge,  or  other  Deed  or  Instrument  6o 
recorded,  in  or  as  nearly  as  may  be  in  the  Manner  set  forth 
in  No.  1.  of  Schedule  (H.)  to  this  Act  annexed;  and  the 
Specification  and  Reference  so  made  shall  be  held  to  be 
equivalent  to  the  full  Insertion  of  the  particular  Description 
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contained  in  aucb  prior  Ck>nye7ance,  Discharge,  or  other 
Deed  or  Instrument  so  recorded,  and  shall  have  the  same 
Effect  as  if  the  particular  Description  had  been  inserted  ex- 
actly as  it  is  set  forth  in  such  pnor  Conveyance,  Discharge, 
or  other  Deed  or  Instrament. 

XXXV.  The  Thirty-first  Section  of  the  «  Titles  to  Land  Couvey- 
(SeoOand)  Act,   1858,"  is  hereby  repealed;   and  in  Ueu*^*'*'^ 
thereof  be  it  enacted,  That  in  Case  of  any  Error  or  Defect  in  ments  may 
any  Notarial  Instrument  expede  or  to  be  expede  in  Virtue  ^^^®* 
of  the  said  Act,  or  of  the  Act  Eighth  and  Ninth  Vietarioy  °       * 
Chapter  Thirty-one,  or  in  the  recording  of  any  such  Instru- 
ment, or  of  any  Instrument  of  Besignatioo  ad  remanentiam^ 

or  in*  the  recording  of  any  Conveyance,  or  Procuratory  of 
Resignation  ad  remanenHam^  or  Warrant  of  Registration, 
recorded  or  to  be  recorded  in  the  Register  of  Sasines  in 
virtue  of  the  said  Titles  to  Land  Act,  it  shall  be  competent 
of  new  to  make  and  record  a  Notarial  Instrument,  or  In- 
strument of  Resignation,  or  of  new  to  record  the  Convey- 
ance, or  Procuratory  of  Resignation,  with  the  original  or 
a  new  Warrant  of  Registration,  as  the  Case  may  reouire ; 
and  such  new  Notarial  Instrument  or  Instrument  of  xtesig- 
nation,  so  expede  and  recorded,  or  such  Conveyance  or 
Procuratory  of  Resignation,  so  of  new  recorded,  with  the 
original  or  new  Warrant  of  Registration,  as  the  Case  may 
require,  shall,  from  the  Date  of  recording  thereof,  have  the 
same  E&ct  as  if  no  previous  Notarial  Instrument  or  Instru- 
ment of  Resignation  had  been  expede  or  recorded,  or  as 
if  such  Conveyance,  or  Procuratory  of  Resignation,  and 
original  Warrant  of  Registration  had  not  been  previously 
recorded. 

XXXVI.  The  Words  "  to  be  holden  in  the  same  Manner  Meaning  of 
in  which  the  Granter  of  the  Conveyance  held  or  mijght  have  ^^^ 
held  the  same,"  in  the  Fifth  Section  of  the  "  Titles  to  TiSes  to° 
Land  (Scotland)  Act,  1858,"  and  the  Words  of  the  same  or  Land  Act, 
similar  Import  in  the  Twelfth,  Twenty-first,  Twenty-second,  Jfar^.®' 
and  Twenty-seventh  Sections  of  the  said  Act  relative  to 

the  Manner  in  which  the  Lands  mentioned  in  the  said 
Sections  are  to  be  held,  are  hereby  declared  and  shall  be 
construed  to  mean  that  the  Lands  are  to  be  held  a  me  velde 
me^  where  the  Investiture  of  Lands  contains  no  Prohibition 
a^inst  Subinfeudation  or  against  an  alternative  Holding, 
and  a  me  only  where  the  Investiture  contains  such  Prohibi- 
tion :  Provided  always,  that  where  the  Investiture  contains 
such  Prohibition,  the  Conveyance  or  Instrument  shall,  if  an 
Entry  in  the  Lands  therein  specified  or  thereby  conveyed 
be  expede  with  the  Superior  within  Twelve  Months  from 
the  Date  of  such  Conveyance  or  Instrument,  have  the  same 
Preference  in  all  respects  from  the  Date  of  recording  in 
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the  appropriate  Register  of  Sasines  the  Conveyance  or  lo- 
strament,  as  if  the  same  contained  Bnameveldeme  Holding, 
and  the  Investiture  did  not  contain  any  Prohibition  against 
Subinfeudation  or  a^inst  an  alternative  Holding. 

XXXVn.  The  Thirty-third  Section  of  the  Titles  to 
Land  (Scotland)  Act,  1858,  shall  be  read  and  construed  as 
if  the  Word  "  Resignation"  were  substituted  for  the  Word 
^^  Registration"  occurring  in  the  said  Section. 

XXXVni.  Where  a  Judicial  Factor  shall  apply  by 
Petition  for  Authority  to  complete  a  Title  to  any  Lands 
held  or  not  held  Burgage  forming  Part  of  the  Estate  nnder 
his  Management,  and  where  the  Petition  shall  specify  the 
Lands  to  which  such  Title  is  to  be  completed,  the  War* 
rant  granted  for  completing  such  Title  snail  also  specify 
the  Lands  to  which  such  Title  is  to  be  completed,  and  soch 
Warrant  shall  be  held  to  be  a  Disposition  of  the  Lands,  and 
an  Assignation  of  any  Heritable  Securities  contained  in 
sach  Warrant  in  due  and  usual  Form,  in  favour  of  such 
Judicial  Factor  by  the  Person,  whether  in  Life  or  deceased, 
whose  Estate  is  under  judicial  Management,  and,  where 
such  Judicial  Factor  has  been  appointed  on  a  Trust  Estate 
which  shall  have  been  vested  in  a  xrustee  or  former  Judicial 
Factor  by  such  Trustee  or  former  Factor,  whether  in  Life 
or  deceased,  for  the  Purposes  of  such  Trust:  Provided 
always,  that  for  enablingthe  Person  in  whom  such  Lands 
were  last  vested,  or  his  Kepresentatives,  or  other  Parties 
interested,  to  bring  forward  competent  Objections  a^nst 
such  Warrant  being  granted,  or  Claims  upon  the  Estate, 
the  Court  shall  order  such  Intimation  and  Service  of  the 
Petition  as  to  them  shall  seem  proper. 

XXXIX.  Charters  of  Resignation  or  Adjudication  or 
Sale  shall  operate  as  a  Confirmation  of  the  whole  Deeds 
and  Instruments  necessary  to  be  confirmed  in  order  to  com- 
plete the  Investiture  of  the  Party  in  whose  Favour  sach 
Charter  may  be  or  may  have  been  granted. 

XL.  Writs  of  Confirmation  and  Writs  of  Resignation 
and  Writs  of  Clare  constat  granted  in  Terms  of  the  Titles 
to  Land  {Scotland)  Act,  185t$,  by  Subjects  Superiors,  shall 
be  authenticated  in  the  Form  required  by  the  Law  of 
Scotland  in  the  Case  of  ordinary  Deeds. 

XLL  The  Stamp  Duty  chargeable  on  Writs  of  Confir- 
mation, Writs  of  Resignation,  Writs  of  Clare  constat,  and 
Writs  of  Investiture,  granted  or  to  be  granted  in  virtue  of 
the  said  Act,  and  on  Writs  of  Acknowledgment  under  "  The 
Registration  of  Leases  (Scotland)  Act,"  shall  be  the  same 
as  that  now  chargeable  on  Charters  of  Confirmation, 
Charters  of  Resignation,  and  Precepts  of  Clare  constat. 

XLIL  The  Fees  to  be  drawn  firom  and  after  the  passing 
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of  this  Act  in  the  Office  of  the  Begister  of  Deeds,  Probative  tion  of 
Writs,  and  Protests  shall  be  applied  in  the  first  Instance  to^^^ 
Payment  of  the  Principal  Keeper  to  the  Extent  of  a  Sum 
of  Five  hundred  Pounds  annually,  and  of  each  of  the  Two 
Assistant  Keepers  to  the  Extent  of  Three  hundred  and 
fifty  Pounds  annually,  and  any  Surplus  of  the  said  Fees  shall 
be  disposed  of  according  to  the  existing  Law  and  Practice. 

XLIII.  This  Act  shall  take  Efiect  from  and  after  thecom- 
First  Day  of  October  One  thousand  eight  hundred  and^e^ce- 

-:.4.^  mentof 

8«ty.  Act 


SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A.) 

No.  1. 

Warrant  of  Registration  to  be  written  on  a  Conveyance  when 
presented  without  Assignation  apart  or  Notarial  Instru-- 
ment 

Register  on  behalf  of  A.  B.  (insert  Designation)  [or 
Begister,  SfCj  along  with  Assignation  {or  Assignations) 
hereon]  (or  otherwise^  as  the  Case  may  be). 

(Signed)        A.B. 
[or]  CD.,  W.S.,  Edinburgh, 

[or,  as  the  Case  may  be,"]  Agent  of  the 

said  A,B. 

No.  2. 

Warrant  of  Registration  to  be  written  on  a  Conveyance  wJien 

presented  toith  Assignation  apart  or  Notarial  Instrument 

Beoisteb  on  behalf  of  A.B.  {insert  Designation)  along 
with  the  Assignation  [or  Assignations  or  ^tarial  Instru- 
ment] docQueted  with  reference  hereto  {or  otherwissy  as  the 
Case  may  oe). 

(Signed)        A.B. 
[or]  CD.,  W.S.,  Edinburgh, 

[or J  as  the  Case  may  &«,]  Agent  of  the 

said  A.B. 

SCHEDULE  (B.) 

Notarial  Instrument  in  favour  of  Dispones  or  his 
Assignee,  SfC. 
At  there  was  by  [or  on 

behalf]  of  A.B.  of  Z.  Esquire,  presented  to  me,  Notary 
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Public  subscribingt  a  Disposition  [or  other  Deedj  or  an 
Extract  of  a  Deed^  as  ihe  Case  may  be\y  granted  by  CD.  of 
y.  Esquire,  and  bearing  Date  [insert  t&e  Date]y  by  which 
Disposition  the  said  CJ).  sold,  alienated,  and  disponed  to 
the  said  AJB.  \or  gave^  granted,  and  disponed,  or  otherwise, 
as  the  Case  may  bSj  to  the  said  AJBJ]  [or  to  EJ^J]^  and  his 
Heirs  and  Assignees  [insert  the  Destination^  ifofiUj  so  far  as 
may  be  necessary"],  heritably  and  irredeemably  [or  redeem- 
abnr,  or  in  Liferent,  or  othervfisej  as  the  Case  may  be^  all 
and  whole  [in«^  Vie  Description  of  the  Subjects  conv^ed; 
and  if  the  Deed  be  granted  under  the  Burden  of  a  Real  lAen 
or  Servitude,  or  any  other  Incumbrance,  Condition,  or  QuaU- 
fication  of  the  Right,  or  under  Redemption,  add  here"],  bat 
always  under  the  Burden  of  a  Beal  Lien,  ^o.  [as  tlie  Case 
may  bel.  [If  the  Person  expeding  the  Instrument  be  other 
than  the  original  Disponee,  add].  As  also  there  was  pre- 
sented to  me  [here  specify  the  Title  or  Series  of  Titles  by 
which  such  Person  acquired  Right,  and  the  Nature  and  Ex- 
tent of  his  Right],  Whereupon  this  Instrument  is  taken 
in  my  Hands,  in  Terms  of  tne  Titles  to  Land  (Scotland) 
Act,'  1860.  Li  witness  whereof  [insert  a  Testing  Chxusej  as 
in  Instrument  of  Resignation  and  Sasine  authorized  by  the 
Act  10  ^  11  Vtct.,  Cap.  49]. 

(Signed)        G.ff. 

I.E.,  Witness.  Notary  Public. 

L.M.,  Witness. 

SCHEDULE  (C.) 

Clause  of  Direction  specifying  Part  of  Deed  which  Granter 
desires  to  be  recorded, 

AlND  I  direct  to  be  recorded  in  the  Register  of  Sasines 
the  Part  of  this  Deed  from  its  Commencement  te  the 
Words  {insert  Words)  on  the  Line  of  the 

Page  [and  also  the  Part  from  the  Words 
(insert  Words)  on  the  Line  of  the 

Page  to  the  Words  (insert  Words)  on  the  * 

Line  of  the  Page]  [or  I  direct  the  Whole  of 

this  Deed  to  be  recorded  in  the  Kegister  of  Sasines  with  the 
Exception  of  the  Part]  [or  Parts,  as  the  Case  may  be,  speci- 
fying the  Part  or  Parts  excepted,  as  above.] 

SCHEDULE  (D.) 

Writ  of  Clare  constat  in  Burgage  Subjects. 

We  [specify  Granters].  Whereas  it  clearly  appears  that 
CD.  [insert  Name  and  Designation  of  the  Ancestor]  died  kst 
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vest  and  seised  in  [describe  Lands;  and  then  insert  any 
necessary  Clauses  as  in  Writs  of  Clare  constat  applicable  to 
feudal  Propertt/]  ;  and  that  conform  to  Instniment  of  Cog- 
nition and  Sasine  [or  as  Hie  Case  may  he']  in  favour  of  the 
said  C.D.y  recorded  in  the  Register  of  Sasines  of  [insert  the 
Title  of  the  Register']^  the  Day  of  in  the 

Year  •    And  that  A.B.  [insert  Name  and  Designa^ 

turn  of  ffeir']  is  eldest  Son  and  nearest  and  lawful  Heir  of 
the  said  CD.  [or  as  the  Case  may  be,!  Therefore  we  hereby 
declare  the  said  A£,  to  have  Right  to  the  said  Lands  as 
Heir  foresaid.  In  witness  whereof  [to  be  tested  and  signed 
in  common  Form], 


SCHEDULE  (E.) 

Notarial  Instrument  in  favour  of  a  general  DisponeSj  or  his 
Assignee  J  Sfc. 

At  .   there  was  bv  [or  on  behalf  of] 

A.B.  of  Z,  presented  to  me,  Notary  Public  subscribing,  a 
Disposition  \or  otiier  Deed  or  Instrument],  recorded  in  the 
[specify  Register  of  Sasines  and  Date  of  recording]^  by  which 
recorded  Disposition  [or  other  Deed  or  Instrument]  CJL>»  of 
Yf  was  vested  in  all  and  whole  [describe  the  Lands  or  other 
SubjeetSj  as  the  Case  may  be]  ;  as  also  there  was  presented 
to  me  a  general  Disposition  [or  other  Deedf  or  an  Extract 
of  a  Deed],  granted  oy  the  said  C.D.^  and  bearing  Date 
[insert  Date],  by  which  general  Disposition  the  said  CD, 
gave,  granted,  and  disponed  [or  otherwise^  as  the  Case  may 
be]y  to  the  said  A.B^  and  Lis  Heirs  and  Assignees  [or 
othertviscj  as  the  Case  may  be]f  heritably  and  irredeemably 
[or  in  Liferent,  or  otherwise^  as  the  Case  may  be],  all  and 
sundry  the  whole  Heritable  Estate  of  which  he  was  [or 
might  die]  possessed.  [If  the  Deed  be  granted  under  any 
Real  Burden,  or  Condition  or  Qualification,  add  here,  but 
always  under  the  Burden  of  the  Real  Lien,  &c. ;  and  if  the 
Deed  be  granted  in  Trust,  or  for  specific  Purposes,  add,  but 
always  in  trust,  or  for  the  Uses  and  Jrurposes  mentioned  in 
said  Deed.  If  the  Person  expeding  the  Instrument  be  other 
than  the  original  Disponee,  add,  as  also  there  was  presented 
to  me  {specify  the  Title  or  Series  of  Titles  by  which  such 
Person  acquired  Right,  and  the  NcOure  and  JEatent  of  his 
Right.)]     Whereupon,  ^c,  as  in  Schedule  (B.) 
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SCHEDULE  (F.) 

No.  1. 

AsBtgruiticm  of  an  unrecorded  Conveyance, 

If  AJS,f  in  consideration  of,  4rc*  lor  otkermse^  ae  the  Cote 
may  he\^  hereby  assign  to  (7.  A,  and  his  Heirs  and  Assig- 
nees [or  oA^erwue^  ae  the  Case  may  be]j  the  Dispodtion  [or 
oiker  Deed,  specifying  tlie  Nature  of  the  Deed]  granted  by 
EJ'.f  dated,  4^.,  by  which  he  conveyed  the  Liands  of  X 
as  therein  describea,  to  n^e  [p^  ot/ienoise,  as  the  Case  may 
bCy  specifying  tlie  connecting  lUley  and  the  Nature  and  Ex- 
tent of  the  Right  conveyed*  State  the  Term  of  the  Assignees 
Entry ;  and  other  FMieularsy  if  any,  ought  to  be  speei/ied.] 
In  witness  wtjereof  [insert  a  Testing  Clause  in  the  usual 
Form.'] 

No.  2. 

Assignation  of  an  unrecorded  Conveyance  written  upon  the 
Conveyance. 

I,  A.B^  in  consideration  of,  ^.  [or  otherunse,  as  the  Case 
may  be^y  hereby  assign  to  CJ).y  and  nis  Heirs  and  Assignees 
[or  otherwissy  as  the  Case  may  be'jj  the  foregoing  Disposition 
of  the  Lands  of  X,  as  therein  described,  granted  in  my 
FaToar  [or  othenoisey  as  the  Case  may  bcy  specifying  the 
connecting  Title^  and  tlie  Nature  and  Extent^  the  I&ghi  eon- 
vey^.  State  the  Tertn  of  the  Assignees  iMry  ;  and  other 
Pa^rticuUursy  if  any,  ought  to  be  specified^  In  witness  whereof 
[tfiMrl  a  Testing  Clause  in  the  usual  Form^ 


SCHEDULE  (G.) 

Notarial  Instrwnent  in  favour  of  an  Assignee  to  an  unr 
recorded  Conveyanee  to  be  recorded  along  with  the  Convey^ 
once. 

At  there  was 

by  [or  on  behalf  of]  A.K  of  Z.,  presented  to  me^  Notary 
Pablic  sabscribing,  a  IXsposition  [or  otJier  Deed,  as  the  Case 
may  be,  specifying  the  Nature  of  the  Deed],  granted  by  C*D. 
of  Y.,  and  bearing  Date  [insert  Date]  ;  by  which  Disposi- 
tion the  said  CD.  conveyed  to  E.F.  the  Lands  of  X,  as 
therein  described,  and  which  Disposition  is  to  be  recorded 
along  with  this  Instrument ;  as  also  there  was  presented  to 
me  [specify  tfie  Title  or  Series  of  Titles  by  which  A.B.  ac- 
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quired  Eighty  and  the  Nature  and  Extent  of  his  Right.] 
Whereupon,  ^c,  as  in  Schedule  (B.) 

(Signed)        G.i^, 

Notary  Public. 
LK.,  Witness. 
LM^  Witness. 


SCHEDULE  (H.) 

No.  1. 

Clause  of  Reference  to  partieular  DescripAon  contain^ 
in  a  Prior  Veed^ 

The  Lands  [or  Subjects]  and  others  [or  the  Lands  de- 
lineated and  coloured  on  a  Copy  of 
the  Ordnance  Survey  Map  hereto  annexed,  and  signed  as 
relative  hereto],  [or  the  Lands  of  A.  and  others],  [or  the 
House  No.  10,  Street,  and  others,]  [or  other 
like  short  Description^  in  the  County  of  ,  [or 
in  the  Burgh  of  and  County  oi 
as  the  Case  may  be\^  ^^^&  ^^  Lands  [or  Subjects]  parti- 
cularly described  in  the  Disposition  [or  other  Beedj  as  the 
Case  may  &^],  granted  bv  C  A,  and  bearing  Date  [insert 
Date\y  and  recorded  in  the  [specify  Register  of  Sasines]  on 
the  Day  of  in  the  Year 
[or  as  particularly  described  in  the  Instrument  of  Sasine  or 
Notarial  Listrument  recorded,  ^c,  or  as  the  Case  may  be]. 
[If  Part  only  of  Lands  is  conveyed^  describe  such  Part  as 
abovcy  and  addy  being  Part  of  the  Lands  particularly  de- 
scribed, ^c;  or  thusy  being  the  Lands  [or  Subjects]  as 
particularly  described,  ^c,  with  the  Exception  o^  and 
describe  the  Part  excepted]. 

No.  2. 

Clause  of  Reference  to  Destinations  in  Entails. 

[After  inserting  such  Part  of  the  Destination  as  may  be 
thought  necessaryy  add]  and  to  the  other  Heirs  specified  and 
contained  in  a  Disposition  and  Deed  of  Entail  of  the  said 
Lands  executed  by  the  deceased  E.F.y  bearing  Date  the 

Day  of  in  the  Year  ,  and  recorded 

in  the  Register  of  Tailzies  on  the  Day  of 

in  the  Year  ,  [or  in  the  said  Disposition  and  Deed 

of  Entail  dated  and  recorded  as  aforesaid,  or  in  a  Deed  [or 
Instrument]  recorded  f^jo^ctX^  Register  of  Sasines]  upon  the 
Day  of  in  the  Year  ]. 
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SCHEDULE  (I.) 

Notarial  Instrument  in  favour  of  a  Trustee  in  a  Sequestrationj 
or  of  Liquidators  of  Joint  Stock  Companies. 

At  there  was,  by  [ar  on  behalf  of] 

AJS.,  as  Tmstee  on  the  sequestrated  Estate  of  C.D.j  [or  as 
Liquidator  for  winding  up  the  [specify  Name  of  Com' 
pany\  presented  to  me,  Notary  Public  subscribing,  a  Dis- 
position [or  other  Deed  or  Instrument']  [insert  DaJLe]  recorded 
in  the  [specify  Register  and  Date  of  recording]^  by  which 
r^c,  specify  the  Title  or  Series  of  Titles  Inf  which  the 
Bankrupt  held  the  Lands];  as  also  there  was  presented  to 
me  an  Extract  Act  and  Warrant  of  Confirmation  in  fayonr 
of  the  said  A.B.y  dated  [insert  Date]  [or  here  specify  the  Ap- 
pointment of  the  Liquidator  or  Liquidators^  and  the  Daie 
thereof].     Whereupon,  ^c.^  as  in  Schedule  (J5.) 

SCHEDULE  (K.) 

Begister,  in  Terms  of  Clause  of  Direction,  on  behalf  of 
AJB.y  [insert  Designation^  andy  where  necessary^  addj  along 
with  Assignation  hereon  {or  Assignations  hereon)  (or  Writ 
of  Besignation  hereon)  (or  the  Assignation  or  Assignations 
or  Notarial  Instrument  docqueted  with  reference  hereto)  (or 
otherurise^  as  the  Case  may  be)]. 

(Signed)         A.B. 

[oTy  CD.,  W.S.,  Edinburgh,] 
[ory  as  the  Case  may  be]     Agent  of  the  said  A  .B. 

SCHEDULE  (L.) 

Clause  of  Reference  to  Conditions  of  Entail,  ^c, 

[After  i/ie  Description  of  the  Lands  insert]  Bat  always 
with  and  under  the  Conditions,  Prohibitions,  Declarations, 
Limitations,  and  Bestrictions,  and  Clauses  irritant  and  re- 
solutive [or  Clause  authorizing  Begistration  in  the  Begister 
of  Tailzies,  as  the  Case  may  be]y  contained  in  a  Disposition 
and  Deed  of  Entail  of  the  Lands  of  X.  [specify  leading 
Name  merely],  and  others,  executed  by  the  deceased  E.F.y 
bearing  Date  the  Day  of  in  the  Year 

and  recorded  in  the  Begister  of  Tailzies  on  the 
Day  of  in  the  Year 

[or  in  the  said  Disposition  and  Deed  of  Entail  dated  and 
recorded  as  aforesaid]  [or  in  (specify  Writ)  recorded  in  the 
General  Begister  of  Sasines  (or  as  the  Case  may  be)  upon 
the  Day  of  in  the  Year  ]. 
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Cap.  CXLVI. 

An  Act  to  amend  the  Act  for  regulating  Measures  used  in 
Sales  of  G^flw.— [28«A  August  I860.] 

Whebeas  Delays  have  occurred  in  preparing  the  Models 
of  Measures,  according  to  the  Provisions  of  an  Act  passed 
in  the  last  Session  of  Parliament,  intituled  An  Act  for  r^22  &28 
gulating  Measures  used  in  Sales  of  GaSy  and  it  is  expedient  J^^^  ^ 
to  defer  the  Time  when  several  of  the  Provisions  of  tne  said 
Act  come  into  operation,  and  further  to  amend  the  same : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lprds  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  foUows : 

I.  Except  as  to  things  done  before  Ihe  passing  of  this  CaicuU- 
Act  under  the  Authority  of  the  said  Act,  where  in  the  said  rp-^^ 
Act  anything  is  requirea  to  be  done  within  a  specified  Time  specified 
after  the  passing  of  the  same,  such  Time  shall  be  calculated  ActT^^ 
as  if  the  Thirteenth  Day  of  October  One  thousand  eight 
hundred  and  sixty  had  been  the  Date  of  the  passing  of  the 
said  Act :  Provided  always,  that,  notwithstanding  anything 
in  the  said  Act  contained,  the  said  Act  shall  not  come  into 
operation  in  any  County  of  England  until  the  Magistrates 
OT  such  County  in  Quarter  Sessions,  or  in  any  County  in 
Scotland  until  the  Commissioners  of  Supply  of  such  County, 
or  in  any  County  of  Ireland  until  the  Urand  Jury  of  such 
County,  shall  have  resolved  to  bring  such  County  under 
the  Operation  of  the  Act. 

n.  This  Act  and  the  recited  Act  shall  be  construed  to-  Constmo- 
gether  as  One  Act,  and  all  Penalties  and  Forfeitures  incurred  ^^^^^^^ 
under  the  Provisions  of  either  Act  shall  be  sued  for  and  re-B^very^ 
coverable  in  all  Counties,  Ridings,  or  Divisions  in  England^J^^' 
and  Ireland  before  Two  or  more  Justices  of  the  Peace  at 
Petty  Sessions,  or  before  the  Mayor  or  other  Chief  Magis- 
trate of  any  City,  Borough,  Town,  or  Place. 
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Aocoinmod»tion  for  Sheriff  Courts,  to  proTida  additional       ....        19 

Admission  of  Buxgesses;  to  amend  the  Law  relating  to  the  Legal  Qualifications  of 
Coaneiilors,  and  the  Admission  of  Burgesses  in  Soyal  Burghs  in  Scotland,  18 

Asylum  for  Criminal  Lunatics ;  to  make  better  Provision  for  the  Custody  and  Gaie 

of  Criminal  Lunatics,  ........        36 

Bankruptcy ;  to  amend  certain  Provlrions  in  the  Bankrupt  Law  of  Scotland,  13 

Barnard  s  (Sir  John)  Act,  etc. ;  to  repeal  the  Act  7  Qeo.  2,  c.  8,  commonly  called 
''  Sir  John  Barnard's  Act,"  and  the  Act  10  Geo.  2,  c.  6,    .  .        82 

Births,  Deaths,  and  Marriag«s ;  to  amend  the  Acts  17  and  18  Vict,  c  80,  and  18  and 

19  Vict.,  c  29,  relating  to  the  Begistratlon  of 57 

Bleaching  and  Dyeing  Works,  to  place  the  Employment  of  Women,  Toung  Penona, 

and  Children  in,  under  the  Regulations  of  tne  Factories  Acts,    ...        42 

Burgage  Tenure:  to  extend  certain  Provisions  of  the  Titles  to  Land  (Scotland)  Aot 
1858  (21  and  22  Vict,  e.  76),  to  Titles  to  Land  held  by  Bwgage  Tenure;  and 
to  amend  the  said  Act,  130 

Certificated  Conveyanoers ;  to  amend  the  Laws  relating  to  Certificates  to  deal  In  Oame; 
to  repeal  the  Duties  on  Game  Certificates  and  Certificates  to  deal  in  Game,  and  to 
impose  in  lieu  thereof  Duties  on  Excise  Licences  and  Certificates  for  the  like 
Purposes,       ..........        65 

Cheap  Trains,  etc. ;  to  make  perpetual  the  Act  21  and  22  Vict,  c  76,  to  amend  the 
Law  relating  to  Cheap  Trains,  and  to  restrain  the  Exercise  of  certain  Powers  by 
Canal  Companies  being  also  Bailway  Companies,  ....        32 

Civil  Service  Superannuation;  to  extend  in  certain  Gases  the  PzDvisiona  of  the 
Superannuation  Act,  1859, 22  Vict,  c  26,  .  .  .  .65 

Cottages  for  Labourers,  etc ;  to  facilitate  the  building  of  Cottages  for  Labourers, 
Farm  Servants,  and  Artisans,  by  the  Proprietors  of  Entailed  Estates  in  Scotland,    8;5 

Councillors  of  Burghs,  etc ;  to  amend  the  Law  relating  to  the  Legal  Qualifications  of 
Councillors,  and  the  Admission  of  Burgesses  in  Boyal  Burgha,  ...        18 

Court  Houses ;  to  provide  additional  Accommodation  for  the  Sheriff  Courts,  19 

Criminal  Lunatic  Asylum ;  to  make  better  Provision  for  the  Custody  and  Oare  of 
Criminal  Lunatics,  .........        36 

Deaths,  Begistration  of— #ss  Births,  Deaths,  and  Marriages. 

Drink,  Articles  of,  for  preventing  the  AduUevation  of  ....        52 

Dwellings  for  the  LabouHng  Classes ;  to  facilitate  the  building  of  Cottages  for 
Labourers,  Farm  Servants,  and  Artisans,  by  the  Proprietors  of  Entailed  Ertates,       86 

Dyeing  Works,  etc ;  to  place  the  Employment  of  Women,  Young  ^Persons,  and 
Children  in  Bleaching  Works  and  Dyeing  Works  under  the  Begulations  of  the 
Factories  Acts,         .  .  .  .  .42 

East  India  Bonds,  etc. ;  to  regulate  Probate  and  Administration  with  respect  to  certain 
Indian  Government  Securities ;  to  repeal  certain  Stamp  Duties ;  and  to  extend 
the  Operation  of  the  Act  22  and  28  Vict,  c  89,  to  Indian  Bonds,  .  .        29 

East  Indies ;  to  extend  in  certain  cases  the  Provisions  of  the  Superannuation  Act 

1869  (22  Vict,  c  26), 65 

Excise  Duties ;  to  repeal  the  Duties  on  Game  Certificates  and  Certificates  to  deal  in 
Game,  and  to  imp*se  in  lieu  thereof  Duties  on  Excise  Licences  and  Certificates 
for  the  like  Purposes,  ........        65 

Factories ;  to  place  the  Employment  of  Women,  Young  Persons,  and  Children  in 

Bleaching  Works  and  Dyeing  Works  under  the  Regulations  of  the  Factories  Acts,     42 
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Fum  Senranta,  Dwellings  for-— we  Labourers'  Cottiiges. 

Fisheries ;  to  extend  the  Act  8  and  9  Viot,  c  26,  for  prorenting  Fishing  for  Trout  or 
other  Fx«h  Water  Fish  by  Nets  in  the  Bivers  and  Waters  in  Scotland,  .        14 

Fisheries ;  to  amend  the  Law  relative  to  the  Scottish  Herring  Fisheries,     .  78 

Food  or  Driak,  for  prerenting  the  Aduheratioa  of  Articles  of ,  .62 

Friendly  Societies ;  to  amend  the  Act  18  and  19  Vict,  c  68,  relating  to  Friendly  Societies,    88 

Game  Certiflcates,  etc. ;  to  repeal  the  Duties  on  Game  Certificates  and  Certificates  to 
deal  in  Game,  and  to  impose  in  lieu  thereof  Duties  on  Excise  Licences  and  Cer- 
tificates for  the  like  Purposes,        .......        66 

Gas,  Sales  of,  to  amend  the  Act  22  and  23  Yict,  c  66,  for  Begulating  Measures  used  in   168 

Heritable  Securities,  etc. ;  to  reg^ulate  the  levying  and  collection  of  the  Inventory 
Duty  payable  upon  Heritable  Securities,  and  other  Property,  .  .47 

Herring  Fisheries ;  to  amend  the  Law  relative  to  '^e  Scottish  Herring  Fisheries,   .        78 

Highway  Bates ;  to  continue  the  Act  4  and  6  Yict,  c  69,  for  authorizing  the  appli- 
cation of  Highway  Bates  to  Turnpike  Beads,       .....        86 

Improvement  of  Towns ;  to  amend  the  Police  of  Towns  Improvsment  Act  (18  and  14 
Viet,  c  88),  BO  as  to  enable  Towns  and  populous  Places  in  Scotland  to  avail  them- 
selves of  its  Provisions  for  Sanitary  and  other  Improvements,  without  at  the  same 
Time  adopting  its  Provisions  as  regards  the  EstablishBksnt  and  Maintenance  ol  a 
Police  Force,  .........        87 

Income  Tax ;  forgranting  to  Her  Majesty  Duties  on  Profits  arising  from  Property, 
Professions,  Trades,  and  Offices,     .......  1 

India  Bonds  and  Securities ;  to  r^^te  Probate  and  Administration  with  respect  to 
certain  Indian  Government  Securities ;  to  repeal  certain  Stamp  Duties ;  and  to 
extend  the  operation  of  the  Act  22  and  28  Yict.,  c.  89,  to  Indian  Bonds,  29 

Inventory  Duty ;  to  regulate  the  levying  and  Collection  of  the  Inventory  Duty  pay- 
able upon  Heritable  Securities^  and  other  Property,         ....        47 

Labourers'  Cottages ;  to  facilitate  the  building  of  Cottages  for  Labourers,  Farm  Ser- 
vants, and  Artisans,  by  the  Proprietors  ofEntailed  Estates,  .  .       86 

Land ;  to  extend  certain  Provisions  of  the  Titles  to  Land  (Scotland)  Act,  1868  (21  and 
22  Yiot,  a  76\  to  Titles  to  Land  held  by  Burgage  Tenure ;  and  to  amend  the 
said  Act, ISO 

Lands  Clauses  Consolidation  Acts ;  to  amend  the  Lands  Clauses  Consolidation  Acts, 
1846  (8  and  9  Yict,  cc.  18  and  19),  in  regard  to  Sales  and  Compensation  for  Land 
hv  way  of  a  Bentoharge,  AnnuiJ  Feu  Duty,  or  Ground  Annual,  and  to  enable 
Her  Majesty's  Principal  Secretary  of  State  for  the  War  Department  to  avail 
himself  of  the  Powers  and  Provisions  contained  in  the  same  Acts,  116 

Local  Prisons  in  Scotland — me  Prisons. 

Lunatic  Asylum  for  Oriminals ;  to  make  better  Provision  for  the  Custody  and  Care 
of  Criminal  Lxmatics,  ........        86 

Marriages;  to  amend  the  Acts  17  and  18  Yict,  c  80,  and  18  and  19  Yict,  e.  29,  re- 
lating to  the  Begistration  of  Births,  Deaths,  and  Marriages  in  Scotland,  67 

Measures  for  Sale  of  Gas,  to  amend  the  Act  22  and  28  Yict,  c  66,  for  regulating    .      168 

Pa^vnbrokerB,  to  amend  the  Act  89  and  40  Geo.  8,  o.  99,  for  better  regulating  the 
Business  of   ..........        81 

Perth  Prison ;  to  provide  for  the  Management  of  the  General  Prison  at  Perth,  and  for 
the  Administration  of  Local  Prisons  in  Scotland,  ....        88 

Police  of  Towns;  to  amend  the  Police  of  Towns  Improvement  Act  (18  and  14  Yict, 
c.  88),  so  as  to  enable  Towns  and  populous  Places  in  Scotland  to  avail  themselves 
of  its  Provisions  for  Sanitary  and  other  Improvements,  without  at  the  same  time 
adopting  its  Provisions  as  regards  the  Establishment  and  Maintenance  of  a 
Police  Force, 87 

Prisons ;  to  provide  for  the  Management  of  the  General  Prison  at  Perth,  and  for  the 
Administration  of  Local  Prisons  in  Scotland,      .....       88 

Probate  and  Administration  (India) ;  to  regulate  Probate  and  Administration  with  re- 
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spect  to  certain  Stamp  Duties;  and  to  extend  the  operation  of  the  Act  22  and  23 

Vict,  c.  39,  to  Indian  Bonds, 29 

Proctors  -,  to  amend  the  Laws  relating  to  Attorneys,  Solicitors,  Proctors,  etc,         -      130 

Property  Tax ;  for  granting  to  Her  Majesty  Duties  on  Profits  arising  from  Property, 
Professions,  Trades,  and  Offices,    ,....*•! 

Qualifications  of  Councillors ;  to  amend  the  Law  relative  to  the  Legal  Qualifications 
of  CkranoillorB,  and  the  Admission  of  Burgesses  in  Boyal  Burghs,  .  18 

Railways  •,  to  make  perpetual  the  Act  21  and  22  Vict,  c.  75,  to  amend  the  Law  relating 
to  Cheap' Trains,  and  to  restrain  the  Exercise  of  certain  Powers  by  Canal  Com- 
panies being  also  Railway  Companies,  .  ,.  .  .  .32 

Begistration  of  Births,  etc  ;  to  amend '*e  Acts  17  and  18  Vict,  c  80,  and  18  and  19 
Vict,  c.  29,  relating  to  the  Registration  of  Births,  Deaths,  and  Marriages,  57 

Royal  Burghs— ntee  Councillors  of  Burghs. 

Sale  of  Gas,  to  amend  the  Act  22  and  23  Viet,  c.  66,  for  reguhtting  Measures  used  in,   153 

Sales  of  Land— Me  Lands  Clauses  Consolidation  Acts. 

Sahnon  Fishing— «ee  Fisheries. 

Scottish  Herring  Fisheries,  to  amend  the  Law  rehttiye  to  the  .  .  .73 

Sequestration ;  to  amend  certain  ProTisions  In  the  Bankrupt  Law  of  Scotland,  13 

Sheriff  Court  Houses ;  to  proyide  additional  Accommodation  for  the  Sheriff  Courts,        19 

Solicitors,  etc. ;  to  amend  the  Laws  relating  to  Attorneys,  SoUdtors,  Procton,  and 
Certificated  Conveyancers,  .......      130 

Stamp  Duties;  for  granting  to  Her  Majesty  certain  Duties  of  Stamps,  4 

Stamp  Duties ;  for  granting  to  Her  Majesty  certain  Duties  of  Stamps,  and  to  amend 
the  Laws  relating  to  the  Stamp  Duties,     ......      118 

Stamp  Duties,  to  repeal  certain  Stamp  Duties,  .....        29 

Stock-Jobbing ;  to  repeal  the  Act  7  Oeo.  2,  c  8,  commonly  called  "  Sir  John  Barnard  s 
Act,"  and  the  Act  10  Geo.  2,  c  8, 32 

Superannuation ;  to  extend  in  certain  Cases  the  Provisions  of  the*  Superannuation 
Act,  1869  (22  Vict,  c  26), 65 

Titles  to  Land;  to  extend  certain  Prov^  ms  of  the  Titles  to  Land  (Scotland)  Act, 
1858  (21  and  22  Vict,  c  76),  to  T^'  « to  Land  held  by  Burgage  Tenure;  and  to 
amend  the  said  Act,  ......      ISO 

Towns  Improvement;  to  amend  "  e  Police  of  Towns  Iznprovement  Act  (13  and  14 
Vict,  c  88),  so  as  to  enable  Towns  and  populous  Places  in  Scotland  to  avail 
themselves  of  its  Provisions  for  Sanitary  and  other  Improvements,  without  at  the 
same  time  adopting  its  Provisions  as  regards  the  EstaUishment  and  Maintenance 
of  a  Police  Force, «7 

Turnpike  Roads;  to  continue  the  Act  4  and  5  Viot,  c.  59,  for  authorizing  the  appliea> 
tion  of  Highway  Bates  to  Turnpike  Roads,  .....        36 

War  Department;  to  amend  the  Lands  Clauses  Consolidation  Aots,  1845  (8  and  9 
Vict,  cc  18  and  19), 115 

Women,  etc,  Employment  oi^ue  Bleaching  and  Dyeing  Works. 

Young  Persons,  etc.,  Employment  ot—ue  Bleachixig  and  Dyeing  Works. 
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